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INTRODUCTION. 


The  history  of  the  constitutional  military  establishment  of  England,  the 
country  from  which  our  own  institutions  are  in  great  part  derived,  has 
hardly  received  the  attention  to  which,  by  its  interest  and  importance,  it  is 
fairly  entitled.  The  gradual  development  of  the  common  law  and  the  study 
of  that  great  body  of  maxims  and  fundamental  principles  which  we  call  the 
English  Constitution  hare  been  made  the  subject  of  minute  and  painstak- 
ing inquiry;  the  corresponding  development  of  the  military  institutions  of 
the  kingdom,  however,  have  been  less  carefully  studied,  and  this  notwith- 
standing the  fact  that  the  long  controversy  between  the  sovereign  and 
Parliament,  extending  over  more  than  three  quarters  of  a  century,  which 
culminated  in  the  Great  Revolution  of  1688,  had  to  do  not  only  with  the 
discussion  and  settlement  of  disputed  questions  connected  with  the  mainte- 
nance of  the  military  establishment  and  the  discipline  of  the  military  forces, 
but  involved  as  well  the  relation  of  the  military  to  the  civil  power,  and  the 
place  of  the  former  in  the  constitutional  law  of  the  kingdom. 

It  may  be  safely  asserted  that  for  the  two  centuries  immediately  succeed- 
ing the  Norman  Conquest  the  place  assigned  to  military  law  was  in  no 
sense  inferior  to  that  occupied  by  the  common  law.  Indeed  it  was  not  until 
the  feudal  system  had  begun  to  decline  in  England  that  the  latter  began 
to  predominate,  and  gradually  to  absorb  the  civil  jurisdiction  formerly 
exercised  by  the  courts  of  the  constable  and  marshal;  and  this  absorption 
of  jurisdiction  was  due  less,  perhaps,  to  the  superior  excellence  of  the 
common  law  than  to  the  fact  that  the  kingdom  was  at  peace  with  the  con- 
tinental states,  and  that  there  were  but  few  occasions  for  the  employment 
of  military  forces  on  foreign  service  or  in  foreign  wars. 

The  Hundred  Years'  War  for  dominion  in  France,  in  so  far  as  it  affected 
the  interests  of  the  English  people,  was  a  foreign  war,  carried  on  upon 
foreign  territory,  and  as  such  gave  rise  to  no  conflict  of  jurisdiction  between 
the  civil  and  military  tribunals,  but  rather  afforded  to  each  form  of  juris- 
prudence an  opportunity  for  normal  and  appropriate  development.  This 
was  especially  true  of  military  law.    Articles  or  Ordinances  of  War  were 
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prepared  and  applied  in  the  establishment  and  maintenance  of  discipline  in 
the  armies  employed  in  France,  especially  daring  the  reign  of  Henry  V., 
whose  war  ordinances  have  been  preserved,  and  enable  us  to  gain  an  insight 
into  the  disciplinary  requirements  of  this  early  period. 

The  epoch  of  civil  wars,  which  occupied  the  greater  part  of  the  fourteenth 
and  fifteenth  centuries,  gave  occasion  for  the  frequent  exercise  of  martial 
law — a  new  and  unwelcome  form  of  government,  as  obnoxious  to  the  civil 
institutions  of  the  realm  as  it  was  detrimental  to  the  development  of  military 
law,  with  which  system  it  had  nothing  in  common.  In  the  extreme  form  in 
which  it  was  exercised  during  the  reign  of  the  Stuarts  and  the  period  of  the 
Protectorate  it  became  so  inextricably  confused  with  military  law  proper,  in 
the  minds  of  Englishmen,  as  to  contribute  not  a  little  to  defer  the  recogni- 
tion of  the  latter  as  a  part  of  the  constitutional  system  of  England.  Indeed, 
it  was  not  until  the  close  of  the  eighteenth  century  that  public  men  came 
to  understand  the  distinction  between*  martial  rule  and  military  law,  and 
to  apply  the  terms  correctly  in  the  discussion  of  public  affairs. 

The  Tudor  period  has  generally  been  regarded  by  historians  as  in  the 
nature  of  a  truce  between  the  sovereign  and  Parliament.  It  was  an  era  of 
religions  rather  than  civil  agitation;  foreign  wars,  involving  important 
military  operations  on  land,  were  infrequent,  and  the  policy  of  the  Govern- 
ment, especially  during  the  long  reign  of  Elizabeth,  was  one  of  internal  and 
economic  development,  and  of  neutrality  or  non-interference  in  foreign 
affairs.  The  result  was  to  defer  the  discussion  of  purely  constitutional  ques- 
tions, and  to  delay  the  final  distribution  of  sovereign  powers  between  the 
legislative  and  executive  departments  of  the  government  for  more  than  a 
century. 

During  this  epoch,  however,  Englishmen  were  not  permitted  to  forget 
the  existence  of  martial  law;  although  the  occasions  for  its  exercise  were  less 
frequent  than  they  had  been  during  the  disturbed  reigns  of  the  Houses  of 
Lancaster  and  York,  and  were,  perhaps,  more  nearly  justified  by  the  facts 
of  existing  emergencies  than  was  the  case  during  the  first  half  of  the  period 
of  Stuart  rule. 

The  questions  which  came  up  for  discussion  and  settlement  during  the 
first  half  of  the  seventeenth  century  were  many  and  important,  and  had  to 
do  with  the  power  to  maintain  a  military  establishment,  to  determine  its 
strength  and  composition,  to  provide  for  its  support,  and  to  regulate  its 
discipline.  Of  all  of  these  questions  the  last  is  the  one  with  which  we  are 
immediately  concerned.  The  "  Ordinances  of  War  "  of  the  early  sovereigns 
had,  in  the  lapse  of  time,  given  place  to  the  modern  Articles  of  War,  based 
in  great  part  upon  the  war  ordinances  of  Gustavus  Adolphus,  the  father  of 
modern  military  discipline.  The  courts  of  the  constable  and  the  marshal, 
and  the  court  of  chivalry  had  been  replaced  by  the  council  of  war  of  the 
Stuart  period;  and  this  tribunal  had,  in  the  early  part  of  the  seventeenth 
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oentury,  given  place  to  the  modern  court-martial.  The  powers  of  the  con- 
stable and  marshal,  which,  as  has  been  seen,  had  been  derived  from  the 
sovereign,  had  reverted  to  their  original  source,  and  were  now  exercised 
directly  by  him,  or  by  commanders-in-chief  under  authority  regularly  dele- 
gated by  royal  commission.  Indeed  the  system  of  military  jurisprudence 
had  become  so  fully  established  that,  upon  the  outbreak  of  the  Parliamentary 
wars,  the  armies  of  the  Commonwealth  were  governed  by  Articles  of  War 
similar  in  form  and  terms  to  those  which  were  relied  upon  to  regulate  dis- 
cipline in  the  royal  armies. 

Although  the  serious  differences  between  the  Crown  and  Parliament  had 
been  adjusted  by  the  formal  acceptance  of  the  Declaration  of  Bights  by 
William  and  Mary,  an  event  of  no  less  importance  than  a  serious  mutiny  was 
necessary  to  remind  Parliament  that  the  legislative  adoption  of  the  Declara- 
tion of  Bights  was  not  in  itself  a  complete  settlement  of  the  constitutional 
questions  to  which  the  reign  of  the  Stuart  sovereigns  had  given  rise;  but  it 
was  the  manner  in  which  the  question  was  disposed  of  by  Parliament  that 
gives  significance  to  its  action  as  an  epoch  in  the  development  of  military 
law.     The  urgency  of  the  occasion  was  great,  for  some  regiments  were  in 
open  mutiny,  and  others  were  known  to  be  so  seriously  disaffected  as  to  give 
cause  for  serious  concern  to  the  sovereign  and  his  ministers.    The  emergency 
was  met,  most  wisely  as  the  event  proved,  by  the  enactment  of  the  Mutiny 
Act.     That  instrument,  after  declaring  that  "  the  raising  or  keeping  of  a 
standing  army  within  this  kingdom  in  time  of  peace,  unless  it  be  with  con- 
sent of  Parliament,  is  against  law,"  gives  formal  statutory  recognition  to 
the  existing  military  establishment,  as  a  force  necessary  "  for  the  safety  of 
the  kingdom";  and  then  proceeds  to  adopt  the  system  of  military  law  then 
prevailing  in  the  Army,  including  the  agency  of  the  court-martial,  as  a  means 
of  maintaining  discipline  in  the  forces  so  authorized.     Such  limitations  as 
were  deemed  necessary  to  restrict  the  operation  of  the  system  to  the  existing 
establishment  were  clearly  imposed;  the  two  most  serious  military  offenses 
— mutiny  and  desertion — were  expressly  recognized  and  made  criminal,  and 
the  power  to  try  and  punish  them  was  conferred  upon  courts-martial, 
appointed  by  the  Crown  or  by  the  Lord  General,  subject,  however,  to  the 
condition  that  the  sentences  imposed  by  those  tribunals  were  to  be  carried 
into  effect  only  when  they  had  been  approved  by  the  authority  which 
created  them.     With  a  view  to  retain  legislative  control  over  the  military 
establishment  thus  placed  within  the  protection  of  the  Constitution,  the  Act 
was  limited  in  its  operation  to  a  period  the  duration  of  which  was  especially 
set  forth  in  the  statute,  at  the  expiration  of  which  the  grant  of  power, 
unless  formally  renewed,  was  to  cease  and  determine.     It  will  thus  be  seen 
that  the  Mutiny  Act  was  by  no  means  the  least  important  of  a  series  of  enact- 
ments having  for  their  purpose  to  bring  the  existing  military  system  within 
the  operation  of  the  English  Constitution.     It  will  also  be  borne  in  mind 
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that  this  purpose  was  accomplished  by  the  legislative  recognition  of  an  exist* 
ing  system  of  military  jurisprudence,  as  ancient  in  its  origin  as  the  common 
law. 

A  little  more  than  a  century  later,  the  Congress  of  the  United  States, 
acting  deliberately  and  without  the  pressure  of  the  emergency  which  fur- 
nished  an  occasion  for  the  enactment  of  the  Mutiny  Act,  gave  precisely 
similar  recognition  to  a  system  of  military  law  derived  from  the  long-estab- 
lished system  of  the  mother  country,  and  adapted  to  our  military  needs 
during  the  progress  of  a  long  and  eventful  war.  The  legislative  enactment 
which  brought  within  the  operation  of  the  newly-adopted  Constitution  a 
system  of  discipline  which  was  already  in  successful  operation,  was  made 
possible  by  the  terms  of  the  fifth  amendment  to  that  instrument,  which 
formally  excepted  " cases  arising  in  the  land  and  naval  forces"  from  the 
operation  of  the  several  clauses  which  embodied  the  guarantees  respecting 
the  trials  of  persons  accused  of  crime  against  the  United  States. 

The  development  of  a  constitutional  military  system  in  the  United 
States  is  thus  seen  to  have  been  beset  by  fewer  difficulties  than  were 
encountered  in  the  mother  country,  and  this  was  due  in  part  to  the  fact 
that  the  question  was  practically  settled,  from  its  constitutional  side,  by  the 
adoption  of  the  Bill  of  Bights  and  the  enactment  of  the  Mutiny  Act,  and  in 
part  also  by  the  express  recognition  of  the  requirements  of  military  law  in 
the  fifth  of  the  amendments  to  the  Federal  Constitution.  The  experience  of 
more  than  a  century  had  demonstrated  the  wisdom  of  Parliament  in  its 
recognition  of  military  law  as  a  system  of  jurisprudence,  not  less  necessary 
to  the  well-being  of  the  state  than  the  common  law  itself,  and  none  the  less 
so  because  it  provided  for  standards  of  conduct  among  persons  constituting 
the  military  establishment,  differing  materially  from  those  regulating  the 
rights  and  obligations  of  individual  members  of  the  body  politic  in  their 
purely  civil  and  criminal  relations. 
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CHAPTER  I. 

MILITARY  LAW:  ITS  AUTHORITY  AND  SOURCES. 

Military  Law. — The  term  Military  Law  applies  to  and  includes  such 
rules  of  action  and  conduct  as  are  imposed  by  a  State  upon  persons  in  its 
military  service,  with  a  view  to  the  establishment  and  maintenance  of  mili- 
tary discipline.1  It  is  largely,  but  not  exclusively,  statutory  in  character, 
and  prescribes  the  rights  of,  and  imposes  duties  and  obligations  upon,  the 
several  classes  of  persons  composing  its  military  establishment;  it  creates 
military  tribunals,  endows  them  with  appropriate  jurisdiction  and  regulates 
their  procedure;  it  also  defines  military  offenses  and,  by  the  imposition  of 
adequate  penalties,  endeavors  to  prevent  their  occurrence.1 

Origin  and  History. — As  the  system  of  Military  Law  which  has  received 
constitutional  recognition  in  the  United  States  is  in  great  part  derived  from 

1  O'Brien,  25.  26;  De  Hart,  2;  Harwood,  7;  Benet,  7;  Ives,  9;  Winthrop,  1;  Samuels, 
xi;  Clode,  Mil.  Law,  25-75;  Story,  Summary  of  Mil.  Law,  2-5;  Adye,  85-42;  Tytler, 
9;  Simmons,  §§80-109;  Man.  Mil.  Law,  7.  "If  a  national  army  be  established, 
it  is  indispensably  requisite  that  order  and  discipline  should  be  established  and  main- 
tained in  that  army.  To  effect  this,  it  is  necessary  that  the  duties  of  the  military  be 
defined  and  their  performance  enforced,  under  appropriate  penalties,  by  tribunals 
appointed  for  that  purpose.  For  this  reason,  rules  and  articles  of  war  are  ever  found  to 
accompany  an  army.  There  is  yet  a  Btronger  motive  for  their  establishment,  which 
relates  to  the  tranquillity  and  security  of  the  State;  for  nothing  could  be  more  dangerous 
to  the  public  peace  and  safety  than  a  licentious  and  undisciplined  military.  Such  a  force 
would  be  merely  an  armed  mob;  and  our  own  experience,  an  well  as  that  of  other  nations, 
has  given  us  sad  but  useful  lessons  in  the  mischief  to  be  apprehended  from  such  an 
assemblage.  The  aim  of  all  military  legislation  should,  therefore,  be  twofold:  first,  to 
render  the  army  as  efficient  as  possible  against  the  public  enemy;  and  secondly,  to  deprive 
it  of  all  power  of  injuring  the  country  which  supports  it."    (O'Brien,  Mil.  Law,  25.) 

*  The  term  as  here  used  relates,  not  to  a  mere  body  of  statutes,  but  to  a  system  of 
jurisprudence,  some  of  the  provisions  of  whfrh  are  common  to  the  military  policy  of  all 
civilised  States,  both  ancient  and  modern.  It  differs  from  the  Common  Law  in  respect 
to  its  subject-matter,  and  as  to  the  persons  whose  conduct  it  regulates.  In  the  United 
States  it  forms  a  part  of  a  more  extensive  body  of  laws,  enacted  by  Congress  under  the 
authority  conferred  by  several  clauses  of  the  Constitution,  having  for  its  object  the 
creation,  support,  and  administration  of  the  constitutional  military  establishment. 
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the  rufes  of  discipline  which  prevailed  in.  the  British  Army  at  the  outbreak 
of  the  American  Revolution,  its  origin  and  development  can  best  be  under- 
stood by  a  brief  reference  to  the  history  of  the  military  institutions  of  the 
country  from  which  our  own  disciplinary  system  is  the  direct  inheritance. 

From  the  Norman  Conquest  to  the  Accession  of  James  I. — During  the 
period  intervening  between  the  Norman  Conquest  and  the  establishment  of 
representative  institutions  in  England,  the  sovereign  was  regarded  not  only 
as  the  fountain  of  justice,  but  as  the  ultimate  source  of  legal  authority,  and 
his  edicts  and  ordinances  had  the  obligatory  force  now  assigned  to  the  formal 
enactments  of  Parliament.  During  this  period  the  king,  by  suitable 
decrees  or  proclamations,  established  such  rules  for  the  government  of  the 
military  forces  as  seemed  to  him  proper  or  necessary; s  and  these  rules  were 
enforced  by  tribunals,  presently  to  be  described,  called  the  Constables9  and 
Marshals'  Courts  and  the  Court  of  Chivalry.1  The  Court  of  Chivalry,  in  the 
course  of  time,  began  to  intrude  upon  the  jurisdiction  of  the  common-law 
courts,  and  acts  were  passed  from  time  to  time  restricting  its  authority  until, 
during  the  reign  of  Henry  VIII.,  it  finally  ceased  to  exist;  its  functions  in 
respect  to  questions  of  honor  and  pedigree  having  become  practically 
obsolete,  and  its  jurisdiction  over  military  offenses  having  been  transferred 
to  the  council  of  war,  the  predecessor  of  the  modern  court-martial. 

Although  the  control  of  the  military  establishment  gave  rise  to  occasional 
differences  of  opinion  between  the  crown  and  Parliament  during  the  reigns 
of  the  Tudor  sovereigns,  the  questions  in  controversy  were  adjusted  without 
serious  difficulty,  usually  by  the  enactment  of  statutes  calculated  to  apply 
an  appropriate  remedy  to  the  particular  wrong  complained  of;8  and  it  waa 
not  until  the  accession  of  the  Stuart  sovereigns  that  the  controversy  attained 
the  importance  of  a  constitutional  question  of  serious  national  concern. 

Military  Law  subsequent  to  the  devolution  of  1688 ;  the  Mutiny  Act. — 
In  conformity  to   the  agreement  in  accordance  with  which  William  and 

1  The  system  of  governing  troops  on  active  service  bv  Articles  of  War  issued  under 
the  prerogative  power  of  the  crown,  whether  issued  by  the  king  himself  or  by  the 
commanders-in-chief,  or  other  officers  holding  commissions  from  the  crown,  continued 
from  the  time  of  the  Conquest  till  long  after  the  passing  of  annual  Mutiny  Acts,  and  did 
not  actually  cease  till  the  prerogative  power  of  issuing  such  articles  was  superseded,  in 
1808,  by  a  corresponding  statutory  power  (Man.  Mil.  Law,  7).  In  the  Black  Book  of  the 
Admiralty  will  be  found  examples  of  military  laws  composed  by  the  King  (Richard  II  ), 
with  the  advice  and  assistance  of  the  Duke  of  Lancaster  and  others.  Adye  in  his  Treatise 
on  Courts-Martial  (page  5,  note)  mentions  the  publication  of  a  pamphlet  containing  the 
Code  of  Military  Laws  for  the  government  of  the  English  Army,  under  Henry  V.,  then 
engaged  in  war  with  France.* 

*  For  an  account  of  the  jurisdiction  of  these  courts  see  the  chapter  entitled  Military 
Tribunals.  See,  also,  for  a  history  of  the  Court  of  Chivalry,  the  English  Manual  of 
Military  Law,  p.  7. 

*  Such  was  the  attempt  to  define  the  jurisdiction  of  this  court  in  13  Rich.  II.,  Ch.  3, 
and  1  Henry  IV.,  Ch.  4;  see,  also,  Salkeld's  Reports,  588,  and  Blackstone's  Commentaries, 
Book  III.,  pp.  104,  105. 

*  Grose  in  the  first  edition  of  his  Military  Antiquities  (1788)  mentions  the  Ordinances  of  Klne  John; 
the  Charter  of  Richard  I.  for  the  government  of  those  going  by  sea  to  the  Holy  Land;  the  Ordinances1 
of  Richard  IL,  Henry  V.,  and  Henry  YIH. 
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Mary  ascended  the  throne  in  1688,  which,  as  embodied  in  the  Bill  of 
Rights,  has  since  been  regarded  as  an  important  part  of  the  British  Con- 
stitution, the  right  of  command  and  the  power  to  enforce  and  maintain 
discipline  were  vested  in  the  sovereign,  as  the  constitutional  commander- 
in-chief ;  bat  these  powers  were  to  be  regulated  in  their  exercise  by  the 
terms  of  an  important  statate  called  the  Mutiny  Act,1  the  scope  and  purpose 
of  which  will  presently  be  explained.  It  is  sufficient  to  observe  at  this  point 
that  the  Mutiny  Act  recognized  mutiny  and  desertion  as  two  of  the  most 
serious  military  offenses  and  authorized  their  trial  and  punishment  by  court- 
martial.  All  matters  affecting  discipline,  however,  which  were  not  expressly 
provided  for  in  the  Mutiny  Act  were  left  to  be  regulated  by  the  royal 
prerogative,  and  in  conformity  to  such  disciplinary  rules  as  the  sovereign 
might  see  fit  to  impose.  Indeed,  such  a  body  of  rules  already  existed  in  a 
code  of  regulations,  known  as  the  Articles  of  War,  which  had  been  issued 
by  James  II.  in  1686. *  These  Articles,  therefore,  though  frequently  added 
to  and  amended,  or  modified,  by  the  issue  of  subsequent  articles,  continued 
in  force,  side  by  side  with  the  Mutiny  Act,  and  in  subordination  to  that 
instrument,  until  1879,  when  the  Mutiny  Act  and  Articles  of  War  were 
merged  in  an  enactment  known  as  the  Army  Discipline  Act,  which,  as 
re-enacted  in  the  Army  Act  of  1881,  is  still  in  force  throughout  the 
British  Empire.  In  strictness,  however,  the  Army  Act  of  1881  "  has,  of 
itself,  no  force,  but  requires  to  be  brought  into  operation  annually  by  an- 
other Act  of  Parliament,  thus  securing  the  constitutional  principle  of  the 
control  of  Parliament  over  the  discipline  requisite  for  the  government  of 
the  Army."' 

The  Mutiny  Act  and  the  Articles  of  War. — It  will  thus  be  seen  that 
from  1689,  the  date  of  the  first  Mutiny  Act,  until  1881,  the  date  of  the 
permanent  Army  Discipline  Act,  military  discipline  was  regulated  in 
England  by  two  authoritative  instruments:  (1)  the  Mutiny  Act,4  which 
was  statutory  in  character  and  contained  the  more  important  disciplinary 


1  1  William  and  Mary,  Chap.  5. 

*  Clode,  Mi!.  Law,  88. 

•  Man.  Mil.  Law,  18,  19.  It  is  proper  to  observe  in  this  connection  that  the  Articles 
of  1686,  which  were  in  force  at  the  date  of  the  passage  of  the  Mutiny  Act,  were  not 
annulled  or  even  replaced  by  that  enactment,  but  were  rather  recognized,  by  implication, 
as  a  supplementary  body  of  rules  for  the  government  of  the  military  forces,  which  were 
applicable  to  all  disciplinary  questions  not  covered  by  the  express  terms  of  that  statute. 
They  therefore  continued  to  exist  side  by  side  with  that  instrument,  and  were  added  to 
and  amended  by  the  crown  from  time  to  time,  as  the  necessities  of  the  service  demanded, 
until  1803.  when  the  prerogative  power  of  issuing  such  articles  was  replaced  by  a  corre- 
sponding statutory  power.* 

4  For  military  offenses,  created  by  statute,  prior  to  the  enactment  of  the  Mutiny  Act, 
see  18  Henry  VI. ,  by  which  desertion  was  made  a  felony;  7  Henry  VII.,  Chap.  1,  and  8 
Henry  VIII.,  Chap.  5,  by  which  that  offense  was  excluded  from  benefit  of  clergy.  By  2 
and  8  Edward  VI.,  Chap.  2,  desertion  was  again  made  a  felony,' without  benefit  of  clergy, 
and  a  number  of  other  military  offenses  were  defined  and  made  punishable. 


•  58  Geo.  m.,  Ch.  17, 8ec.  148. 
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provisions,  together  with  the  power  to  appoint  the  several  military  tribunals; 
and  (2)  the  Articles  of  War,  issued  by  the  sovereign,  and  so  non-statutory 
in  character,  containing  the  great  body  of  rules  for  the  government  and 
discipline  of  the  military  forces  of  the  crown. 

The  Articles  of  War  were  added  to  and  amended  from  time  to  time,  as 
occasion  demanded,  and  were  in  force  throughout  the  realm  at  the  outbreak 
of  the  American  Kevolution  in  1775.  As  a  consequence,  the  Mutiny  Act 
and  Articles  of  War  were  well  known  to  the  colonists  in  America,  and  when 
the  royal  troops  served  in  conjunction  with  the  colonial  forces  during  the 
wars  with  the  French  and  Indians,  prior  to  the  Revolution,  both  species  of 
military  force  were  governed  by  their  provisions.  At  the  outbreak  of 
hostilities  in  1775,  the  Revolutionary  Congress  found  itself  confronted  with 
the  necessity  of  raising  and  disciplining  armies,  and,  for  the  reason  above 
stated,  turned  to  the  British  military  code  as  a  body  of  disciplinary  rules 
with  the  scope  and  operation  of  which  the  troops  of  the  several  colonies  were 
already  familiar.  With  some  modifications,  therefore,  the  Mutiny  Act  and 
the  Articles  of  War  then  in  force  in  the  British  Army  were  adopted  by  the 
Congress  for  the  government  of  the  Armies  of  the  United  States.1 

Classification  of  Military  Law.— The  rules  regulating  the  conduct  of 
military  persons  in  the  performance  of  their  duties,  like  those  which  control 
the  conduct  of  the  general  body  of  citizens,  are  in  part  statutory  and  in  part 
embodied  in  orders  and  regulations  in  conformity  thereto;  a  considerable 
part,  however,  of  the  military  law  now  in  force  in  the  United  States  Army 
is  derived  from  usages,  long  adhered  to  in  the  military  establishment,  called 
customs  of  service^  the  nature  of  which  will  presently  be  explained.  These 
laws  are  therefore  susceptible  of  classification,  according  to  their  form,  into 
written  and  unwritten  laws.     The  written  military  law  consists  of : 

1.  The  Enactments  of  Congress  respecting  the  Military  Establishment.9 — 
Of  the  several  enactments  falling  under  this  head  the  most  important  are  to 
be  found  in  the  body  of  statutory  rules,  enacted  under  authority  conferred 
by  several  clauses  of  the  Constitution,  which  are  technically  known  as  the 
Rules  and  Articles  of  War.*  Although  the  Articles  of  War  as  revised  or 
amended,  from  time  to  time,  by  the  authority  of  Congress  contain  the 
greater  part  of  the  Military  Law  proper  of  the  United  States,  many 
important  statutory  provisions  respecting  the  discipline  and  administration 

1  The  first  set  of  Articles  of  War  was  adopted  by  Congress  by  resolution  of  June  80, 
1775  (1  Journal  of  Cong. .  90) ;  these  Articles  were  repealed  and  replaced  by  those  authorized 
by  the  resolution  of  September  20,  1776  (1  ibid.,  485-482).  See  the  chapter  entitled  The 
Articles  of  War. 

*  These  enactments  derive  their  authority  from  the  several  clauses  of  Section  8, 
Article  I  of  the  Constitution  which  vest  in  Congress  the  power  (1)  to  declare  war, 
grant  letters  of  marque  and  reprisal,  and  make  rules  concerning  captures  on  land  or 
water;  (2)  to  raise  and  support  armies;  and  (8)  to  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces. 

•  For  a  history  of  the  Articles  of  War  see  the  chapter  so  entitled. 
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of  the  Army  are  not  embraced  in  the  Articles,  bat  are  to  be  found  in  the 
Revised  Statutes  and  in  the  biennial  volumes  of  Statutes  at  Large;  the 
former  containing  a  codification  of  the  laws  of  the  United  States  which  were 
in  force  at  the  date  of  its  enactment,1  and  the  latter  containing  the  statutes 
subsequently  enacted.1 

Distinction  between  Military  and  Martial  Law. — It  is  proper  to  observe, 
at  this  point,  that  the  terms  military  law  and  martial  law  are  by  no  means 
synonymous.  Military  Law,  as  has  been  seen,  is  in  great  part  statutory  in 
character  and  regulates  the  conduct  of  military  persons  at  all  times  and  in 
all  places,  without  as  well  as  within  the  territorial  jurisdiction  of  the  United 
States;  that  is,  military  law  is  applicable  to  certain  persons,  not  only  in  time 
of  peace,  but  in  time  of  war  as  well,  and  its  operation  is  not  restricted  to 
the  territory  of  the  United  States,  but  follows  its  forces  wherever  they  may 
go  in  the  performance  of  lawful  military  duty  or  in  the  prosecution  of  a 
legitimate  and  duly  authorized  military  undertaking.  The  Naval  Articles 
of  War,  for  example,  do  not  cease  to  be  binding  upon  the  officers  and  men 
who  constitute  the  crew  of  a  vessel  of  war,  when  they  pass  from  the  territory 
of  the  United  States  into  the  high  seas;  indeed,  by  the  comity  of  nations, 
those  laws  continue  to  be  operative  while  such  vessel  is  in  the  territorial 
waters  of  a  foreign  State.  So,  too,  the  Articles  of  War  continue  in  force 
and  have  extra-territorial  operation  in  a  military  command  engaged  in  the 
pursuit  of  hostile  Indians  begun  in  the  United  States  but  continued  in 
Mexican  territory,  under  the  authority  conferred  by  a  recent  convention 
with  that  power.  The  military  laws  of  the  United  States  had  the  same 
binding  force  in  the  armies  of  Generals  Scott  and  Taylor  while  operating  in 
Mexico  that  they  had  in  respect  to  those  portions  of  the  Army  which 
remained  within  its  territorial  jurisdiction  during  that  period.  Military  law 
has,  also,  chiefly  to  do  with  the  acts  and  relations  of  military  persons;  it 
applies  to  the  conduct  of  citizens  in  an  exceedingly  limited  number  of  cases, 
in  each  of  which  there  must  be  the  express  authority  of  an  enactment  of 
Congress. 

Martial  law,  on  the  other  hand,  is  not  statutory  in  character,  and  arises, 
in  every  case,  out  of  strict  military  necessity.  Its  proclamation,  or  estab- 
lishment, is  not  expressly  authorized  by  any  of  the  provisions  of  the  Consti- 
tution; it  comes  into  being,  as  will  hereafter  be  seen,  only  in  the  territory 
of  an  enemy  in  time  of  war,  or  in  a  part  of  the  territory  of  the  United 
States  in  which  the  proper  civil  authority  is,  for  some  controlling  reason, 
unable  for  the  time  to  exercise  its  proper  functions.  It  disappears  when 
such  forcible  resistance  to  the  operation  of  the  law  has  been  overcome  or 


1  Act  of  Jane  20,  1874  (18  Stat,  at  Large,  118). 

*  The  18th  and  all  subsequent  volumes  of  the  Statutes  at  Large  contain  provisions  in 
relation  to  the  military  establishment  which  are  of  date  subsequent  to  the  enactment  of 
the  Revised  Statutes. 
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has  ceased  to  exist,  and  the  civil  authorities  have  been  enabled  to  resume 
the  exercise  of  their  appropriate  functions.1 

2.  The  Decisions  of  Courts. — It  is  the  duty  of  the  several  Federal  courts, 
under  the  Constitution,  to  apply  the  laws  of  the  United  States  in  the 
decision  of  cases  arising  under  them.  In  the  performance  of  this  duty, 
these  tribunals  find  it  necessary,  from  time  to  time,  to  interpret  the  laws; 
that  is,  to  place  an  authoritative  construction  upon  the  enactments  of 
Congress  which  come  before  them  for  adjudication.  The  decisions  rendered 
in  such  cases  are  of  equal  authority  with  the  statutes  upon  which  they  are 
based  and,  until  reversed  or  overruled,  have  similar  obligatory  force.* 
Many  important  questions  respecting  military  affairs  have  come  before  these 
courts  for  decision — a  number  of  such  questions,  indeed,  have  been  decided 
by  the  Supreme  Court  of  the  United  States,  the  highest  judicial  authority 
known  to  the  Constitution.  Others  have  been  passed  upon  by  the  Circuit 
and  District  Courts  and  the  Court  of  Claims.  The  decisions  so  rendered 
are  of  the  highest  authority  upon  the  subjects  to  which  they  relate. 

3.  Decisions  of  the  President ,  Opinions  of  the  Attorney- General,  of  the 
Secretary  of  War,  the  Judge- Advocate  General,  etc. — Closely  related  to  the 
decisions  of  courts  in  point  of  authority  are  the  decisions  of  the  President 
and  of  the  heads  of  the  several  executive  departments  in  matters  coming 
within  their  respective  jurisdictions.  Under  this  head  fall  the  opinions  of 
the  Attorney-General,  the  constitutional  law  adviser  of  the  executive  branch 
of  the  Government;  *  the  decisions  of  the  Secretary  of  War,  as  the  military 
representative  of  the  President,  those  of  the  Commanding  General  of  the 
Army,  and  the  opinions  of  the  Judge- Advocate  General  in  matters  relating 
to  military  law  and  the  practice  and  procedure  of  courts-martial.  The 
rulings  and  decisions  of  the  several  authorities  competent  to  convene  general 
courts-martial  are  also  obligatory  within  the  spheres  of  their  respective 
commands. 

Army  Regulations. — Next  in  point  of  authority  to  the  formal  enact- 
ments of  Congress  and  the  decisions  of  courts  may  be  mentioned  the 
General  Regulations  or  Standing  Orders  of  the  Army.  This  term  applies 
to  a  body  of  administrative  rules  relating  to  the  management  of  military 
affairs  and  the  performance  of  military  duties,  issued  by  the  President  as  the 
head  of  the  executive  branch  of  the  Government.  While  these  executive 
utterances  have  the  obligatory  force  of  law,4  they  are,  in  this  regard,  inferior 

1  See  the  chapter  entitled  Martial  Law:  Military  Government. 

*  Cooley.  Const.  Law.  146,  147. 

*  See  Sections  354,  356-358  Rev.  Stat.;  1  Opin.  At  -Gen.,  211;  6  ibid,,  326;  7  ibid.,  602; 
10  ibid.,  267;  1\  ibid..  189. 

4  The  Supreme  Court  has  repeatedly  recognized  tlie  legality  and  force  of  Army 
Resrnlations  :  "The  Army  Regulations,  when  sanctioned  by  the  President,  have  the 
force  of  law,  because  it  is  done  by  him  by  the  authority  of  law."  (U.  S.  w.  Freeman, 
3  How  ,  567  )  <f  As  to  the  Army  Regulations,  this  court  has  too  repeatedly  said  that  they 
have  the  force  of  law,  to  make  it  proper  to  discuss  that  point  anew."    (Gratiot  v$.  U.  S., 
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to  statutes,  and  it  is  therefore  essential  to  their  validity,  as  will  presently  be 
seen,  that  they  shall  not  be  in  conflict  with  the  formal  enactments  of 

Congress.1 

Conformity  to  Statutes.— Army  regulations  proper  are  merely  executive 
or  administrative  rules  and  directions  as  distinguished  from  statutes.  A 
regulation  cannot  legislate,  nor  can  it  contravene  the  statute  law.  A  regu- 
lation in  conflict  with  an  existing  Act  of  Congress  can  have  no  legal  effect; 
if,  subsequently  to  the  issue  of  a  regulation,  an  Act  is  passed  with  which  it 
conflicts,  it  becomes  at  once  inoperative.1    Regulations,  like  statutes,  are 

4  How  118  1  fi  The  power  of  the  Executive  to  establish  rules  and  regulations  for  the 
government  of  the  Army  is  undoubted."  (U.  B.  t>.  Eliason  16  Pet..  801.)  -'  The  Armr 
Regulations  derive  their  foroe  from  the  power  of  the  President  as  commander-in-chief, 
and  are  binding  upon  all  within  the  sphere  of  his  legal  and  constitutional  authority 
(Kurte  w.  Moffltt,  115  U.  8.,  508  )  See  also  Swaim  t».  U.  S.,  165  U.  S.,  658,  decided  by 
the  Supreme  Court,  March  1,  1897. 

The  term  •*  Regulations  of  an  Executive  Department  describes  rules  and  regulations 
relating  to  subjects  on  which  a  Department  acts,  which  are  made  by  the  head  under  an 
Act  of  Congress  conferring  that  power,  and  thereby  giving  to  such  regulations  the  force 
of  law  A  mere  order  of  the  President  or  of  a  Secretary  is  not  a  regulation.  Harvey  «i. 
U.  S.,  3  C.  Cls.  B..  88.  42;  Dig.  Opin.  J.  A.  Gen.,  166  par.  1,  and  note  1  A  ••  regula- 
tion "  affects  a  class  of  officers ;  an  "  instruction  "  is  a  direction  to  govern  the  conductor 
the  particular  officer  to  whom  it  is  addressed.  Landram  w.  U.  S.,  16  C.  Cls.  R.,  74.  The 
Army  Regulations  when  sanctioned  by  the  President  have  the  force  of  law,  because  it  is 
done  by  him  by  the  authority  of  law.  U.  S.  ««.  Freeman,  8  How.,  556;  Gratiot  w.  U.  S.t 
4  How  ,  80;  Ex  parte  Reed,  100  U.  S.,  18;    Smith  t».  U.  S.,  28  C.  Cls.  R.  452. 

When  Congress  permits  regulations  to  be  formulated  and  published  and  carried  Into 
effect  from  year  to  year,  the  legislative  ratification  must  be  implied.    Maddox  t».  TJ.  S„ 

20  C.  Cls.  R  ,  198,  198.  t      ^  ,    . 

The  authority  of  the  head  of  an  Executive  Department  to  issue  orders,  regulations, 
and  instructions,  with  the  approval  of  the  President,  is  subject  to  the  condition, 
necessarily  implied,  that  they  must  be  consistent  with  the  statutes  which  have  been 
enacted  by  Congress.  U.  8.  t».  Symonds,  120  U.  S.,  46,  49;  U.  S.  w.  Bishop,  idem,  51; 
Dig.  Opin.  J.  A.  Gen.,  166,  par.  1,  note  2;  par.  6,  p.  168.  Regulations  can  have  no 
retroactive  effect.  U.  S.  t».  Davis,  182  U.  8.,  884.  Provision  of  statute  exists  by  which 
the  statute  regulations  of  the  Army  may,  within  certain  limits,  be  altered  by  the  Secre- 
tary of  War,  but  there  is  no  such  provision  in  regard  to  the  statute  regulations  of  the 
Navy.  6  Opin.  Att.-Gen.,  10;  8  ibid.,  887.  The  same  discrepancy  exists  in  the  military 
law  of  Great  Britain.     Rid. 

Regulations  prescribed  and  framed  by  the  Secretary  of  War  and  which  are  intended 
for  the  direction  and  government  of  the  officers  of  the  Army  and  agents  of  the  Depart- 
ment do  not  bind  the  commander-in-chief  nor  the  head  of  the  War  Department.  Burns 
et.  U.  S.,  12  Wail. ,  246;  Smith  «i.  U.  8.,  24  C.  Cls.  R.,  209,  215.  But  see  Arthur  w.  U.  S., 
16  C.  Cls.  R.,  422,  and  U.  S.  w.  Burrows,  1  Abb.,  851.  Regulations  made pursuant  to 
law,  certain  regulations  respecting  the  Civil  Service  for  example,  are  binding  even  upon 
the  Executive,  and  the  heads  of  the  several  Executive  Departments,  until  changed. 

Regulations  which  heads  of  Departments  are  expressly  authorised  to  make,  in  which 
the  public  is  interested,  become  a  part  of  that  body  of  public  records  of  which  the 
courts  take  judicial  notice.    Caha  et.  U.  S.,  152  U.  8.,  211. 

1  For  an  able  and  exhaustive  discussion  of  this  subject  from  all  points  of  view,  see  the 
"  Remarks  on  the  Army  Regulations  "  by  Judge-Advocate  General  G.  Norman  Lieber,  of 
the  United  States  Army;  Ben$t,  8,  9;  Ives.  18-20;  Winthrop,  17-87;  Tytler,  17-81; 
Adye,  4,  5;  Simmons,  §§82-84;  Clode,  Mil.  Law,  13-15;  Man.  Mil.  Law,  7-18;  Dig.  J. 
A.  Gen.,  166-169. 

'  Dig.  J  A.  Gen.  166,  par.  1;  ibid.,  168,  par.  6.  Army  regulations  are  not  to  be  con* 
founded  with  the  "rules  for  the  government  and  regulation  of  the  land  (and  naval) 
forces  "  which  Congress  is  empowered  to  make  by  Sec.  8,  Art.  I,  of  the  Constitution  : 
these  being,  of  course,  statutory  rules.  The  use  in  this  section  of  the  word  "regula- 
tion " ;  the  fact  that  the  published  Army  Regulations  contain  sundry  statutory  provisions 
not  distinguished  from  the  mass  of  regulations  proper,  and  embrace  also  some  subjects 
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intended  to  operate  in  the  future,  and  are  not  to  be  given  retroactive  effect 
unless  their  language  clearly  requires  it.1 

Classification. — Regulations  are  susceptible  of  classification  under  the 
following  heads: 

(1)  Those  which  have  received  the  sanction  of  Congress.  These  cannot 
be  altered,  nor  can  exceptions  to  them  be  made,  by  the  executive  authority, 
unless  the  regulations  themselves  provide  for  it.  In  reality,  the  approval 
of  Congress  makes  them  legislative  regulations,  and  they  might  therefore  be 
more  strictly  classified  with  other  statutory  regulations  with  reference  to 
subjects  of  military  administration.  They  are,  however,  included  under 
the  general  head  of  Army  Regulations,  as  approved  codes  of  executive 
regulations.* 

which  seem  scarcely  within  the  scope  of  executive  direction  or  military  orders,  but  to 
pertain  rather  to  the  province  of  the  statute  law;  and  the  further  fact  that  the  Army 
Regulations  as  a  body  received  a  special  recognition  in  the  Act  of  July  28,  1866 — 
these  circumstances  have  contributed  to  confuse  regulations  with  statutes  much  to  the 
embarrassment  of  the  student  of  military  law.  Regulations  proper  (unlike  Articles 
of  War,  which  are  statutes)  are  simply  orders  and  directions  made  and  published  to  the 
Army  by  the  President,  either  as  commander-in-chief,  for  the  purposes  of  the  exercise 
of  command  over  the  Army,  or  as  Executive,  for  the  purposes  of  the  execution  of 
powers  vested  in  him  by  law.  By  Congress,  indeed,  the  President  or  Secretary  of 
War  is  sometimes  expressly  required  to  make  special  regulations  for  special  objects. 
Such  regulations,  however,  are  not  of  the  class  of  general  army  regulations  proper. 
Thue  may  be  made  bjr  the  President  at  any  time,  at  his  discretion,  and  of  bis  own 
authority. 

That  regulations  promulgated  through  the  Secretary  of  War  are  to  be  "  received  as 
the  acts  of  the  Executive,"  see  U.  S.  w.  Eliason,  16  Peters,  801;  U.  S.  vs.  Webster, 
Daveis,  59;  U.  S.  w.  Freeman,  1  Wood.  &Minot,  50,  61;  Lockington's  Case,  Brightly, 
888;  McCall's  Case,  5  Phi  lad.,  289;  In  Matter  of  Spangler,  11  Mich.,  822. 

An  authority  which  can  legally  be  vested  by  legislation  only,  cannot  of  course  be* 
conferred  by  an  executive  regulation.  Thus  held  that  the  expenditure  of  the  proceeds' 
of  the  sale  of  articles  manufactured  by  the  prisoners  at  the  Military  Prison,  such  pro- 
ceeds being  public  funds,  could  not  properly  be  the  subject  of  an  army  regulation.  Dig. 
J.  A.  Gen.f  167,  par.  2. 

As  illustrating  the  distinction  between  statutes  and  regulations,  and  the  principle  that 
regulations  can  have  force  only  so  far  as  they  are  not  inconsistent  with  the  statute  law, 
see  U.  8.  vs.  Webster,  Daveis.  56-59,  and  2  Ware,  54-60;  Boody  w.  U.  S.,  1  Wood,  & 
Minot,  164;  McCall's  Cas~.  5  Philad.,  259;  Inre Griner,  16  Wise.,  484;  Magruder  w.  U.  S.f 
Devereux,  148;  1  Opins.  Att  -Gen.,  469;  4  id.,  56-68,  225-7;  6  id.,  10,  215,  865;  8  id.,  848; 
11  id.,  254;  O'Brien,  31.  , 

As  to  the  inferior  force  and  obligation  of  the  British  Army  Regulations  as  compared 
with  the  Mutiny  Act  (and  Articles  of  War  thereby  authorized),  see  Samuel,  198-197. 
Clode  (Mil.  &  Mar.  Law,  p.  55)  illustrates  the  nature  of  these  Regulations  in  noting  that 
originally  "each  colonel  had  his  own  Standing  Orders— no  General  Regulations  being 
in  existence— for  the  discipline  and  exercise  of  his  regiment." 

1  Dig.  J.  A.  Gen.,  168.  par.  7.  •  .      . 

•  Lieber,  Remarks  on  the  Army  Regulations.  An  impression  seems  to  have  existed 
that  a  peculiar  "  force  of  law  "  is  given  to  regulations  by  their  approval  by  Congress, 
but  it  seems  to  be  an  erroneous  one.  If,  as  above  said,  the  making  of  regulations  is 
within  the  jurisdiction  both  of  Congress  and  the  President,  but  the  authority  of  Congress 
is  superior  to  that  of  the  President,  it  follows  that  when  regulations  are  approved  by 
Congress  they  cannot  be  altered  by  him  until  the  approval  is  removed.  To  this  extent 
regulations  approved  by  Congress  may  be  said  to  have  a  superior  force  of  law  to  those 
not  thus  approved,  but  this  is  not  the  erroneous  impression  referred  to.  Precisely  what 
this  is  is  not  clear,  but  it  seems  to  have  been  believed  that  the  approval  of  regulations 
by  Congress  makes  them  of  higher  obligation.  This,  however,  is  not  true. 
,  Whether  approved  by  Congress  or  not,  they  have,  so  long  and  so  far  as  they  are  in  force, 
the  force  of  law,  and  this  cannot  be  divided  into  degrees.    The  distinction,  in  this 
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(2)  Those  that  are  made  pursuant  to  and  in  aid  of  a  statute.  These  (if 
it  be  not  prohibited  by  the  statute)  may  be  modified  by  the  executive 
authority,  but  until  this  is  done  they  are  binding  as  well  on  the  authority 
that  made  them  as  on  others.  Examples  of  regulations  of  this  class  are 
those  relating  to  the  examination  and  promotion  of  enlisted  men,  made 
pursuant  to  the  Act  of  Congress  of  July  30,  1892,  and  the  executive  order 
of  March  20,  1895,  prescribing  limits  of  punishment.1 

(3)  Those  emanating  from,  and  depending  upon,  the  constitutional 
authority  of  the  President  as  commander-in-chief  of  the  Army.  These  con- 
stitute by  far  the  greater  part  of  the  Army  Regulations.  They  are  not  only 
modified  at  will  by  the  President,  but  exemptions  from  particular  regulations 
are  given  in  exceptional  cases;  the  exercise  of  this  power  with  reference  to 
them  being  found  necessary.  "  The  authority  which  makes  them  [regula- 
tions] can  modify  or  suspend  them  as  to  any  case,  or  class  of  cases,  or 
generally."  *  Under  this  head  fall  the  regulations  respecting  military  com- 
mand, those  in  relation  to  salutes,  ceremonies,  and  military  honors,  as  well 
as  those  which  control  the  routine  of  military  duty,  wherever  performed,  in 
garrison  or  in  the  field,  together  with  those  relating  to  the  conduct  of  mili- 
tary operations  and  those  affecting  orders  and  official  correspondence. 

(4)  Departmental  regulations,  made  by  virtue  of  the  authority  conferred 
by  section  161,  Revised  Statutes,  on  the  head  of  each  Department,  "  to 
prescribe  regulations  not  inconsistent  with  law,  for  the  government  of  his 
Department,  the  conduct  of  its  officers  and  clerks,  the  distribution  and  per- 
formance of  its  business,  and  the  custody,  use,  and  preservation  of  its 
records,  papers,  and  property  appertaining  thereto."  " 

Mere  repetitions  of  legislative  enactments  are  not  included  under  any  of 
these  heads.4 

Military  Orders. — Orders  are  authoritative  directions,  respecting  the 

respect,  that  has  sometimes  been  made  between  regulations  approved  by  Congress  and 
those  not  thus  approved  is  misleading.     Ibid.,  p.  7. 

1  Thus  it  was  held  in  U.  S.  vs.  Barrows  (1  Abbott,  851;  24  Fed.  Cases,  1018)  that  a 
regulation  of  the  Treasury  Department,  made  in  pursuance  of  an  Act  of  Congress, 
becomes  a  part  of  the  law,  and  is  of  the  same  force  as  if  incorporated  in  the  body  of  the 
Act  itself.    Ibid.,  p.  4. 

1  Lieber,  Remarks  on  Army  Regs.,  p.  4;  5  Dec.  First  Comptroller,  29;  and  see  art. 
1  of  Circular  No.  4,  1897,  A.  G.  O.,  and  U.  S.  w.  Eliason,  16  Pet.,  802;  also  Davis's  Mili- 
tary Laws,  p.  146. 

1  Lieber,  Remarks  on  Army  Regs. ,  p.  4. 

423Ct.  Cls.,  460:  8  id.,  88.  The  executive  regulations  of  the  British  military  ad- 
ministration consistprincipally  of  the  Rules  of  Procedure,  the  Queen's  Regulations,  and 
Royal  Warrants.  The  Rules  of  Procedure  are  authorized  by  the  Army  Act  and  prescribe 
the  regulations  for  the  formation  of  military  courts,  the  trial  of  offenders,  and  the  ex- 
ecution of  sentences;  the  Queen's  Regulations  relate  to  the  interior  economy  of  corps,  the 
maintenance  of  discipline,  and  the  powers  and  duties  of  commanding  officers,  and 
supplement  the  Army  Act  as  to  offenses  against  enlistment  and  the  disposal  of  pris 
oners;  and  Royal  Warrants  prescribe  the  permanent  regulations  as  to  the  govern- 
ment, discipline,  pay,  promotion,  and  conditions  "of  service.  (Pratt's  Military  Law, 
London,  1892.) 
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military  service,  issued  by  the  President,  as  the  constitutional  commander- 
in-chief,  or  by  hia  subordinate  commanders,  with  a  view  to  regulate  the 
conduct  of  military  persons,  or  control  the  movements  or  operations  of 
individuals  or  organizations  under  their  several  commands.1  The  orders  of 
the  President  are  assimilated  to  regulations  in  all  matters  respecting  their 
sanction  and  operation;  indeed,  the  General  Regulations  are  sometimes 
called  the  Standing  Orders  of  the  Army.  Orders  issued  by  subordinate  com- 
manders operate  only  within  the  sphere  of  their  military  authority,  and 
bear,  in  some  respects,  the  same  relation  to  the  Army  Regulations  and  the 
orders  of  superior  commanders  that  the  latter  bear  to  the  enactments  of 
•Congress.  As  disobedience  to  the  lawful  orders  of  a  superior  officer  is  given 
the  character  of  a  military  offense  by  the  21st  Article  of  War,  such  utter- 
ances are  given  an  additional  sanction  by  the  terms  of  that  article  which 
makes  such  disobedience  punishable  at  the  discretion  of  a  court-martial. 

The  Unwritten  Military  Law ;  the  Custom  of  War ;  Customs  of  Service. 
— The  oath  taken  by  each  member  of  a  court-martial  requires  him,  in  a 
certain  case,  to  administer  justice  in  accordance  with  "  the  custom  of  war 
in  likq  cases."  The  unwritten  military  law,  made  up  of  customs  of  service, 
or  of  "  the  custom  of  war  "  as  it  is  called  in  the  84th  Article  of  War,  is,  iu 
substance,  a  form  of  customary  law  developed  from  usages  of  the  military 
service  so  constantly  repeated  and  so  long  adhered  to  as  to  confer  upon  it 
the  character  of  an  authoritative  rule  of  action.  It  is  followed  in  cases  in 
respect  to  which  the  written  law  is  silent,  or  to  which  its  provisions  do  not 
Apply.  The  92d  Article  of  War,  for  example,  does  not  prescribe  by  whom 
the  oath  shall  be  administered  to  witnesses  before  a  court-martial.  By  the 
custom  of  service  it  is  administered  by  the  judge-advocate.9  So,  too,  in  a 
case  where  its  sentence  is  discretionary,  a  court-martial  may  impose  any 
punishment  that  is  sanctioned  by  the  custom  of  service,  although  (in  the 
cases  of  enlisted  men)  the  same  may  not  be  included  in  the  list  of  the  more 
ngual  punishments  contained  in  the  Manual  for  Courts-martial.* 

Conditions  Essential  to  the  Validity  of  a  Custom  of  Sendee. — Customs 
of  service  resemble  in  their  origin  and  development  those  portions  of  the 
Common  Law  of  England  which  were  of  similar  derivation,  and  to  be  valid 
must  conform  to  the  same  conditions.  The  terms  custom  and  usage,  as 
used  at  Common  Law,  are  not  synonymous;  the  latter  applying  to  an  act  or 
practice  which,  by  constant,  regular,  and  invariable  repetition,  has  gradually 
acquired  the  force  of  law;  the  former  applies  to  the  legal  sanction  acquired 
by  such  constant  repetition  and  invariable  observance,  that  is,  to  the  custom, 

>  U.  S.  w.  McDaniell,  7  Pet.,  2,  15;  O'Brien,  87;  De  Hart,  165;  Ives,  26,  21;  Winthrop, 
37;  Tytler.  6;  Simmons,  §§595,  596;  Clode,  Mil.  Law,  18-15;  Man.  Bill.  Law,  22;  Man. 
ior  Courts-martial,  4;  Dig.  J.  A.  Gen.,  27,  30. 

•  Dig.  J.  A.  Gen.,  108,  par.  2;  ibid.,  140,  par.  2;  ibid.,  6*7,  par.  8. 

•  JWd.,  697,  par.  6. 
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or  customary  law,  developed  by  long-continued  adherence  to  a  particular 
practice  or  usage.  The  following  are  the  principal  conditions  to  be  fulfilled 
in  order  to  constitute  a  valid  custom  of  service: 

1.  It  must  be  long  continued.  This  is  the  first  essential  of  a  custom; 
habits  are  not  quickly  acquired,  even  by  individuals;  for  a  particular  usage 
to  become  habitual  in  a  community,  therefore,  a  long  period  of  time  is 
required.  "Ha  particular  usage  can  be  shown  to  have  commenced,  it  is 
void  as  a  custom.  Of  course  it  must  have  had  a  beginning;  but  if  its  begin- 
ning can  be  discovered,  then  the  individual  who  originated  the  custom  can 
be  ascertained,  and  one  man  will  be  the  maker  of  the  law,  which  is  impossi- 
ble. But  if  there  is  no  evidence  of  a  beginning,  it  will  be  presumed  to  have 
existed  during  the  whole  period  of  legal  record."  ' 

2.  It  must  be  generally  known  and  invariably  observed  by  those  who  are 
alleged  to  be  subject  to  its  operation.  This  follows  from  the  definition  of  the 
term;  for  that  is  not  a  custom  which  is  casually  or  repeatedly  excepted  from, 
and  a  practice  which  is  not  habitual,  or  generally  observed  in  a  community, 
lacks  the  most  essential  characteristic  of  a  custom. 

3.  It  must  be  compulsory.  In  other  words,  it  must  be  an  invariable  rule 
of  action;  that  is,  it  must  have  the  obligatory  form  of  a  customary  law. 

4.  It  must  not  be  in  opposition  to  the  terms  of  a  statute.  Statutes,  as 
has  been  seen,  have  the  highest  sanction  of  all  forms  of  the  written  law;  and 
anything  contrary  to  their  tenor  is  void  and  without  obligatory  force :  a 
custom  opposed  to  a  statute  has  therefore  no  obligatory  effect. 

Extinguishment  of  Custom  by  Non-user. — As  usage  constantly  observed 
for  a  long  period  of  time  constitutes  custom,  it  follows,  by  parity  of  reason- 
ing, that  formal  abandonment  or  long-continued  non-usage  will  operate  to 
destroy  a  particular  custom,  that  is,  to  deprive  it  of  its  obligatory  character.' 

Field  of  Operation. — The  field  of  operation  of  the  unwritten  military  law 
is  very  extensive,  and  its  provisions  are  so  fully  established  and  so  generally 
understood  in  the  military  service  that  it  is  extremely  unlikely  that  it  will 
be  replaced,  at  any  time  in  the  future,  by  statutes  or  regulations;  such  a 
course,  indeed,  would  hardly  seem  to  be  necessary,  since  its  existence  and 
obligatory  force  are  expressly  recognized  and  sanctioned  by  the  clause  above 
cited  from  the  84th  Article  of  War.    The  body  of  unwritten  military  law  in 

1  3  Blackstone,  pp.  74-77 

'  The  punishment  of  ball  and  chain,  though  sanctioned  by  the  usage  of  tbe  service, 
should,  in  the  opinion  of  the  Judge- Advocate  General,  be  imposed  only  in  extreme  cases. 
Its  remission  has  in  general  been  recommended  by  him  except  in  cases  of  old  offenders 
or  aggravated  crime,  where  deemed  serviceable  as  a  means  of  obviating  violence  or  pre- 
venting escape.  This  penalty  has  <as  have  also  those  of  shaving  the  head  and  dramming 
out  of  the  serviced  become  rare  in  our  army,  since  the  further  corporal  punishment  of 
branding  or  marking  has  been  expressly  prohibited  by  statute.  (Dig.  J.  A.  Gen.,  697, 
par.  8.)  This  example  furnishes  an  illustration  of  the  abandonment  of  a  custom  of 
service  partly  from  disuse,  or  non-user,  and  partly  because  of  its  inconsistency  with  the 
terms  of  a  statute. 
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force  at  the  time  of  the  adoption  of  the  Federal  Constitution  also  received 
statutory  sanction  in  the  Act  of  September  29,  1789,1  which  provided  that 
the  troops  composing  the  then  existing  military  establishment  should  be 
governed  by  the  Rules  and  Articles  of  War  enacted,  prior  to  the  adoption  of 
the  present  Constitution,  by  the  Congress  under  the  Articles  of  Confedera- 
tion. 

It  is  applied  by  courts-martial  in  the  definition  of  certain  military 
offenses,  in  determining  whether  certain  acts  or  omissions  are  punishable, 
as  such,  especially  in  cases  arising  under  the  61st  and  62d  Articles  of  War, 
and  in  fixing  upon  the  form  of  certain  military  punishments.  The  pro- 
cedure of  courts-martial  is  also  regulated,  to  a  certain  extent,  by  the  custom 
of  service,  and  it  is  appealed  to,  at  times,  as  a  rule  of  interpretation  of  terms 
technical  to  the  military  service.* 

Usages. — It  has  been  seen  that  mere  practices,  or  usages  of  service, 
although  persisted  in  for  considerable  periods  of  time,  are  not  customs  and 
have  none  of  the  obligatory  force  which  attaches  to  customary  law,  properly 
so  called.  The  fact  that  such  usages  exist,  therefore,  can  never  be  pleaded 
in  justification  of  conduct  otherwise  criminal  or  reprehensible,  nor  relied 
upon,  as  a  complete  defense,  in  a  trial  by  court-martial.  Tbey  may,  how- 
ever, with  the  permission  of  the  court,  be  established  in  evidence,  with  a 
view  to  constitute  a  partial  defense,  to  mitigate  the  severity  of  the  punish- 
ment, or  to  diminish,  somewhat,  the  degree  of  criminality  of  the  offense  set 
forth  in  the  charges  and  specifications.* 

TABULAR  STATEMENT  OP  MILITARY  LAW.4 


Law  appli- 
cable to 
military 
peisons. 


Military  Law 
applicable 
at  all  times. 


Martial  Law. 

Military  rule, 
or  the  law 
of  hostile 
occupation. 


Written. 


1.  Statutes :  Articles  of  war 

and  enactments  of  simi- 
lar character. 

2.  Decisions     of     courts. 

Opinions  of  Attorneys- 
General,  etc. 
8.  Army  regulations. 
a  4.  Military  orders. 


.  Unwritten 


•I" 


Customs  of  service  =  the 
custom  of  war  in  like 
(84  A.  W.) 


In  general  unwritten.  A  part  of  Interna-  * 
tional  Law,  supplemented  by  the  orders 
and  instructions  of  belligerent  govern- 
ment to  its  military  commanders  in  the 
field  ;  together  with  a  few  statutory  pro- 
visions applicable  to  a  state  of  war. 


Administered 
by  courts- 
martial. 


Administered 

by  military 

commissions. 


*  Act  of  September  29,  1789  (1  Stat,  at  Large,  95). 

1  The  definition  of  the  term  "desertion "  as  used  in  the  47th  Article  and  of  tne  term 
"mutiny'1  as  used  in  the  22d  Article  is  based  upon  customs  of  service. 

■  1  Winthrop,  45;  Ives,  21;  U.  S.  tw.  McDaniell,  7  Pet.,  2,  15. 

4  Prepared  by  Captain  Geo.  H.  Boughton,  8d  Cavalry,  Assistant  Professor  of  Law, 
U.  S.  Military  Academy. 


CHAPTER  H. 

MHJTABY  TRIBUNALS. 
OOUBTS-MARTIAL :   THEIR  ORIGIN   AND  FUNCTION. 

and  History. — The  Court-martial,  as  a  military  tribunal,  ante* 
dates  the  standing  army  in  English  history.  As  an  agency  for  the 
maintenance  of  discipline  in  armies,  its  history  can  be  traced  back  to  a  period 
considerably  earlier  than  the  Christian  era;  especially  among  the  Romans, 
the  most  important  and  powerful  of  the  military  nations  of  antiquity,1  from 
whose  system  of  jurisprudence  it  was  borrowed  by  the  Teutonic  leaders 
during  the  Middle  Ages,  and  adapted  to  the  peculiar  conditions  of  the 
feudal  Bystem.  It  had  become  fully  established  on  the  continent  of  Europe 
at  the  time  of  the  Norman  Conquest,  and  was  introduced  into  England,  as 
an  incident  of  that  system,  by  William  the  Conqueror  and  his  immediate 
successors,  in  the  latter  part  of  the  eleventh  century. 

The  Constable  and  Marshal;  the  Constable's  or  Marshal's  Court;  the 
Court  of  ChiYalry. — Of  the  high  officers  of  William's  court,  there  were  two, 
the  Constable  and  Marshal,  whose  duties  and  functions  were  peculiarly  mili- 
tary. The  constable,  under  the  direction  of  the  king,  was  the  commander 
of  the  royal  armies.*  When  an  occasion  arose  for  the  employment  of  the 
military  forces,  this  officer,  in  addition  to  his  duties  as  commander-in-chief, 
eat  as  a  superior  judge  for  the  trial  of  all  matters  in  litigation  between 
soldiers  and  followers  of  the  army.  In  addition  to  this  duty,  the  Constable's 
Court  had  power  to  try  and  punish  certain  criminal  acts,  subversive  of 
discipline,  which  would  now  be  termed  military  offenses,  and  over  which 
the  common-law  courts,  as  such,  were  at  first  without  jurisdiction.  This 
court  was  composed  of  the  constable,  assisted  by  the  marshal,  by  three 
doctors  of  the  civil  law  (indicating  its  Roman  origin),  and  by  a  clerk, 

1  See  Brace.  Institutions  of  Military  Law  (1717). 

*  The  office  of  constable  is  said  to  have  been  conferred  upon  the  Bohnns,  Earls  of 
Hereford  and  Essex  From  this  family  it  passed  to  the  Dukes  of  Buckingham,  as  heirs 
general,  and  on  the  attainder  of  Edward,  Duke  of  Buckingham,  for  high  treason,*  the 
office  reverted  to  the  crown  and,  save  upon  ceremonial  occasions,  has  not  since  been 
conferred  upon  a  subject.  Grose,  Mil.  Antiq.,  216.  For  an  account  of  the  rights  and 
privileges  claimed  by  the  Constable  of  Bourbon,  see  Grose,  Mil.  Ant.,  vol.  ii.  p.  218. 
The  office  of  constable  in  France  was  suppressed  by  Louis  XIII.  in  1927.  Ibid.,  ii.  p. 
234. 
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whose  duties  resembled  those  of  the  present  judge-advocate,  in  that  he  was 
required  to  prosecute  all  delinquents  brought  before  the  Constable's  Court 
for  trial.1 

The  Earl  Marshal. — The  Earl  Marshal  was  the  officer  next  in  rank  to  the 
constable.*  As  the  duties  of  the  constable  related  to  the  command  of  the 
Army,  those  of  the  marshal,  as  the  name  implies,  resembled  those  now  per- 
formed by  the  adjutant-general.  When  the  office  of  constable  ceased  to 
exist  his  duties  descended  to  and  were  performed  by  the  earl  marshal,  and 
the  court  of  the  constable  came  to  be  known  as  the  Marshal's  Court  or,  in 
its  modern  form,  as  the  Court-martial.  Aside  from  its  strictly  criminal 
jurisdiction,  it  had  much  to  do  with  the  decision  of  questions  relating  to  fiefs 
and  military  tenures,  and  to  the  performance  of  military  duties  under  them; 
and  this  jurisdiction  continued  to  exist,  and  to  be  exercised,  after  the 
common-law  courts  had  begun  to  exercise  jurisdiction  over  questions 
relating  to  the  holding  of  land  in  feudal  tenures.  Matters  respecting  estates 
in  land,  regarded  merely  as  a  question  of  property,  going  to  the  common- 
law  courts  for  decision,  but  controversies  respecting  rights,  dignities,  and 
successions,  in  which  no  question  of  property  was  involved,  being  decided 
by  the  Marshal's  Court.8 

1  Grose,  Mil.  Ant.,  vol.  ii.  p.  216.  For  other  accounts  of  the  origin  and  jurisdiction 
of  this  court  see  Tytler,  22;  A  dye,  7;  Manual  Mil.  Law,  7-12;  Winthrop,  46.  See,  also,  a 
paper  on  the  Articles  of  War,  by  Judge- Advocate  General  G.  Norman  Lieber,  U.  S.  A., 
in  the  first  volume  of  the  Journal  of  the  U.  S.  Mil.  Service  Institution. 

1  The  office  of  earl  marshal  was  conferred  by  William  the  Conqueror  upon  Roger  de 
Montgomery  and  William  Fitzosborne.  It  was  held,  later,  for  several  generations,  by 
the  family  of  de  Clare,  Earls  of  Pembroke,  after  which,  upon  a  reversion  to  the  crown,  it 
was  conferred  upon  the  family  of  Thomas  Howard,  Duke  of  Norfolk,  where  it  has  since 
remained.  (Grose,  Mil.  Antiq.,  ii.  224.)  The  earl  marshal  is  now  head  of  the  Heralds' 
College,  and  exercises  a  small  part  of  his  original  jurisdiction  in  respect  to  crests  and 
armorial  bearings. 

1  The  jurisdiction  of  this  court,  according  to  Sir  Matthew  Hale,  was  declared  and 
limited  by  common  law  as  follows:  "First,  negatively;  its  officers  were  not  to  meddle 
with  anything  determinable  by  the  common  law,  and  therefore,  insomuch  as  matter  of 
damages,  and  the  quantity  and  determination  thereof,  is  of  that  cognizance,  the  court  of 
the  constable  and  earl  marshal  could  not,  even  in  such  suits  as  were  proper  for  their 
authority,  give  damages  against  the  party  convicted  before  them,  and,  at  most,  could 
only  order  reparation  in  point  of  honor.  Neither  could  thev,  as  to  the  point  of  reparation 
in  honor,  hold  plea  of  any  such  words  or  things  wherein  the  party  was  relievable  by  the 
courts  of  common  law.  Second,  affirmatively ;  their  jurisdiction  extended  to  matters  of 
arms  and  matters  of  war,  viz..  as  to  matters  of  arms  (or  heraldry)  the  constable  and 
marshal  had  cognizance,  viz..  touchine  the  right  of  coats  of  armour,  bearings,  crests, 
supporters,  pennants,  etc  ,  and  also  touching:  the  right  of  place  and  pre"edence,  in  cases 
where  either  Acts  of  Parliament  or  the  king's  patent  (he  being  the  fountain  of  honor) 
had  not  already  determined  it;  for.  in  such  cases,  they  had  no  power  to  alter  it.  These 
things  were  ancientlv  allowed  to  the  jurisdiction  of  the  constable  and  marshal,  as  bavins: 
some  relation  to  military  affairs:  but  so  restrained  that  they  were  only  to  determine  t1  e 
right,  and  give  reparation  to  th*  partv  injured,  in  point,  of  honor,  but  not  to  repair  him 
in  damages."    (Hale,  History  of  the  Common  Law,  pp.  36-38  ) 

"As  to  matters  of  arms,  however,  the  constable  and  marshal  had  a  double  power :  (1) 
a  ministerial  power,  as  they  were  anciently  two  great  ordinary  officers  in  the  king's  army; 
the  constable  being,  in  effect,  the  kiner's  general,  and  the  marshal  being  employed  in 
marshaling  the  king's  army,  and  keeping  the  list  of  the  officers  and  soldiers  therein  ; 
and  his  certificate  being  the  trial  of  those  whose  attendance  was  requisite ;  *  (2)  a 

•  Littleton,  1 10*. 
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Before  the  office  of  marshal  began  to  decline  in  importance,  the  institu- 
tion of  the  Court-martial,  as  a  tribunal  for  the  trial  and  punishment  of 
military  offenses,  had  become  firmly  established.  The  place  of  the  marshal 
and  his  assistants  had  been  taken  by  military  officers  detailed  for  the  pur- 
pose, or  performing  the  duty  by  title  of  office,  and  the  court  had  come  to  be 
convened,  or  appointed,  by  the  crown,  either  directly  by  the  sovereign  in 
penon,  or  in  pursuance  of  a  commission,  issued  by  him  for  that  purpose,  to 
a  proper  military  commander.1 

Courts-martial:  their  Authority  and  Function. — Military  Law  is  enforced 
by  means  of  certain  tribunals,  created  for  the  purpose,  called  Courts-mar- 
tial, the  origin  and  history  of  which  have  already  been  described.  These 
tribunals  are  created  by  the  order  of  a  proper  convening  authority,  and  are 
empowered,  by  statute,  to  determine  challenges,  to  try  accusations  against 
military  persons,  to  reach  findings  of  guilt  or  innocence  respecting  the  same, 
and  to  impose  appropriate  sentences.  Their  sentences,  however,  have  in 
themselves  no  legal  validity,  being  in  the  nature  of  recommendations  merely, 
until  they  have  received  the  approval  of  a  military  commander,  designated 
by  law  for  this  purpose,  called  the  reviewing  authority.  With  such  approval 
or  confirmation,  however,  their  sentences  become  operative  and  acquire  the 
same  sanction  as  the  sentences  of  civil  courts  having  criminal  jurisdiction* 
and  are  entitled  to  the  same  legal  consideration. 

Courts-martial  Executive  Agencies. — Courts-martial  are  no  part  of  the 
Judiciary  of  the  United  States,  but  simply  instrumentalities  of  the  executive 
power.  They  are  creatures  of  orders  ;  the  power  to  convene  them,  as  well 
as  the  power  to  act  upon  their  proceedings,  being  an  attribute  of  command. 
But,  though  transient  and  summary,  their  judgments,  when  rendered  upon 
subjects  within  their  limited  jurisdiction,  are  as  legal  and  valid  as  those  of 
any  other  tribunals,  nor  are  the  same  subject  to  be  appealed  from,  set  aside, 
or  reviewed  by  the  courts  of  the  United  States  or  of  any  State.* 


judicial  power,  as,  first,  appeals  of  death  or  murder  committed  beyond  the  sea,  according 
to  the  coarse  of  the  civil  law ;  second,  the  rights  of  prisoners  taken  in  war ;  third,  the 
offenses  and  miscarriages  of  soldiers,  contrary  to  the  laws  and  rules  of  the  army." 
(Adve.  Treatise  on  Courts-martial,  2-6.) 

'Littleton.  §  102.  _  w  a     KKQ    a     _  _ 

*  Dig.  J.  A.  Gen.,  318,  par.  1;  Swaim  «•.  U.  S.,  165  U.  S. .  558.  Seer Dynes  m.  Hoover, 
20  Howard.  79:  Bz  parte  Vallandigham,  1  Wallace,  248;  Wales  w.  Whitney  114  U.  S., 
564:  Fugitive  Slave  Taw  Cases,  1  Blatch..  635:  In  re  Bogart,  2 1  Sawyer,  402,  409;  Moore 
m.  Houston,  8  S.  &  R.,  197;  Kx  parU  Dunbar,  14  Mass.,  892;  Brown  w.  Wadsworth,  15 
Verm..  170:  People  «t.  Van  Allen.  55  N.  Y..  81:  Perault  w.  Rand,  10  Hun,  222;  &?  parte 
Bright,  1  U>ah,  148.  154;  Moore  t».  Bastard.  4  Taunt..  67;  6  Opins.  Att.-Gen..  415,425. 
"No  acts  of  military  officers  or  tribunals,  within  the  scope  of  their  jurisdiction,  can  be 
revised,  set  aside,  or  punished,  civilly  or  criminally,  by  a  court  of  common  law."  Tyler 
«.  Pomemy.  8  Allen,  484.  Where  a  court-martial  has  jurisdiction, « *  its  proceedings  can- 
not  be  collaterallv  impeached  for  any  mere  error  or  irregularity  committed  within  ihe 
sphere  of  its  authoritv.  Its  judgments,  when  approved  as  required,  rest  on  the  same 
basis  and  are  surrounded  by  the  same  considerations  which  give  conclusiveness  to  the 
Judgments  of  other  legal  tribunals,  including  as  well  the  lowest  as  the  highest,  under 
like  circumstances.'1    Ex  parte  Reed,  10  Otto,  13. 
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Military  Tribunals  Courts  of  Honor. — Although,  as  will  presently  be 
aeen,  the  jurisdiction  conferred  upon  courts-martial  by  the  Articles  of  War 
is  criminal  in  character,  it  should  also  be  borne  in  mind  that  they  are  in  a 
.special  sense  courts  of  honor,  whose  object  is  the  maintenance  of  a  high 
standard  of  discipline  and  honor  in  the  Army,  and  which,  in  the  exercise  of 
this  jurisdiction,  try  many  accusations  based  upon  acts  entirely  unknown  to 
the  civil  courts  as  criminal  offenses.  Only  courts  composed  of  military 
officers  can  have  that  knowledge  of  the  standard  of  discipline  and  honor  in 
the  Army  which  would  enable  them  to  weigh  correctly  acts  impairing  it,  and 
-courts-martial,  in  maintaining  this  standard,  may  properly  be  said  to  be 
courts  of  honor.1 

Classification. — Courts-martial  are  classified,  in  accordance  with  their 
jurisdiction,  into  General  and  Inferior  Courts-martial;  the  latter  term 
including  the  Regimental  Court,  the  Garrison  Court-martial,  and  the  Sum- 
mary Court.  The  General  Court-martial  is  the  highest  tribunal  known  to 
military  law,  and  has  the  most  comprehensive  jurisdiction  in  respect  to 
both  persons  and  cases.  It  may  try  any  person  subject  to  military  law  for 
Any  offense  over  which  such  tribunals  are  given  statutory  jurisdiction.  The 
jurisdiction  of  the  minor  courts  is  restricted  as  to  the  persons  and  cases 
triable  by  them,  and  as  to  the  punishments  which  they  may  impose  upon 
<5onviction. 

How  Created  and  Terminated. — Courts-martial  differ  from  civil  tribunals 
having  criminal  jurisdiction,  not  only  in  the  nature  and  extent  of  their 
jurisdiction,  as  will  presently  be  seen,  but  in  the  manner  of  their  creation. 
■Civil  courts,  whether  of  general  or  special  jurisdiction,  are  created  by 
statutes,  which  define  their  composition,  endow  them  with  appropriate 
jurisdiction,  and  determine  the  times  when,  and  the  place  or  places  when 
their  sessions  shall  be  held.  Courts-martial,  on  the  other  hand,  though 
Authorized  by  statute,  are  created,  in  every  case,  by  proper  military  orders, 
issued  by  commanding  officers  having  authority,  under  the  Articles  of  War, 
to  call  them  into  being.  When  the.  cases  referred  to  them  for  trial  have 
been  completed,  or,  in  certain  contingencies,  at  the  discretion  of  the  appoint* 
ing  power,  they  are  dissolved  by  the  authority  that  created  them  and  simply 
^ease  to  exist  as  military  tribunals.9 
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•Courts-martial.     Power 


1.  General  courts-martial ;  complete  jurisdiction  (73,  78,  74 
A.  W.     Sec.  1826,  R.  S.) 


Z!Z^^A^n^^      «   &  The  Summary  Court.     (81  A.  W.) 

to  try  and  sentence.     1  g  The  R€gbM|J||1  c^ l  (8l  A  ^} 

t  4.  The  Garrison  Court.    (82  A.  W.) 

Courts  of  Inquiry.  Power  (  1.  Courts  of  Inquiry.    (115  A.  W.) 

to.  investigate  merely.     (  2.  The  Regimental  Court  for  doing  justice.    (80  A.  W.) 


1  Judge- Advocate  General. 

*  Dig.  J.  A.  Gen.,  817,  par.  18,  14;  820,  par.  80;  88,  par.  5. 


CHAPTEE  IIL 

THE  CONSTITUTION  OP  COURTS-MABTIAU 
THE  GENERAL  COURT-MARTIAL. 

Power  to  Convene. — Authority  to  convene  general  courts-martial  is  con- 
ferred by  the  72d  Article  of  War  upon  "  any  general  officer  commanding  an 
army,  a  territorial  division  or  department,  or  colonel  commanding  a  separate 
department."  Under  the  authority  thus  conferred  general  courts-martial 
may  be  convened  "  whenever  necessary  "  by  the  following  persons: 

1.  By  the  President  of  the  United  States,  as  the  constitutional  com- 
mander-in-chief. This  he  may  do  not  only  in  the  case  expressly  stated  in 
the  Article  "  when  any  such  commander  is  the  accuser  or  prosecutor  of  any 
officer  under  his  command,"  bnt  at  his  discretion  and  as  an  incident  of  his 
authority  as  commander-in-chief.1 

2.  Where  the  convening  officer  is  accuser  or  prosecutor.  The  President, 
in  addition  to  the  power  above  described,  is  expressly  authorized  by  this 
Article  to  convene  general  courts-martial  when  the  usual  and  proper  conven- 
ing authority  "  is  the  accuser  or  prosecutor  of  any  officer  under  his  com- 
mand."   The  reason  for  this  exception  is  obvious.     An  officer  standing 

1  "  A  military  officer  cannot  be  invested  with  greater  authority  by  Congress  than  the 
commander-in-chief,  and  a  power  of  command  devolved,  by  statute,  on  an  officer  of  the 
Army  or  Navy  is  necessarily  shared  by  the  President.  The  power  to  command  depends 
upon  discipline,  and  discipline  depends  upon  the  power  to  punish;  and  the  power  to 
punish  can  only  be  exercised,  in  time  of  peace,  through  the  medium  of  a  military 
tribunal.  Since  the  earliest  legislation  of  our  Government  it  has  undoubtedly  been 
understood  and  intended  that  whatever  powers  were  granted  to  general  officers  were,  at 
the  same  time,  granted  and  intended  to  be  shared  by  the  President,"  "  whose  name  is  under* 
stood  as  written  in  every  statute  which  confers  upon  a  military  officer  military  authority. " 
Swaim  vs.  U.  8.,  165  U.  S.,  558;  tbid.t  28  Ct.  of  Cls.,  178,  221,  224;  Runkle  w.  U.  S.,  10 
ibid.,  396;  Dig.  J.  A.  Gen.,  81,  par.  1.  A  convening  of  a  general  court-martial  nominally 
by  the  Secretary  of  War  is  in  law  a  convening  by  the  President,  and  therefore  as  legal  as 
if  the  President  himself. had  signed  the  order.    (Ibid.,  606,  par.  2.) 

The  authority  of  the  President  as  commander-in-chief  to  institute  general  courts- 
mirtial  has  been  in  fact  exercised  from  time  to  time,  from  an  early  period,  in  a  series  of 
cases  commencing  with  those  of  Brigadier-General  Hull,  Major-General  Wilkinson,  and 
Major  General  Gaines,  tried  in  1818-1816,  and  including  that  of  Brevet  Major-General 
Twiggs,  tried  in  1858.  His  authority  in  this  particular  has  been  in  substance  affirmed  by 
the  Judiciary  Committee  of  the  Senate,  in  Report  No.  868,  dated  March  8.  1879,  Forty- 
fifth  Congress,  third  session.  (A  single  member  of  the  committee  apparently  dissented, 
in  a  subsequent  report  of  April  7,  1879.  Mis.  Doc.  No.  21,  Forty-sixth  Congress,  first 
session.)    lUd.t  606,  par.  1,  note  1. 
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toward  the  accused  in  the  relation  of  an  accuser  or  prosecutor  is  thereby 
disabled  from  acting  with  the  impartiality  which  it  is  the  purpose  of  the  law 
to  secure  in  all  matters  respecting  the  procedure  of  courts-martial. 

The  question  whether  a  particular  convening  officer  is  to  be  regarded  as 
having  been  the  "  accuser  or  prosecutor  "  of  the  accused  in  the  sense  of  this 
Article  is  mainly  to  be  determined  by  his  animus  in  the  matter.     If,  when 
the  facts  of  the  alleged  offense  are  communicated  to  him,  he  determines 
that  the  same  constitute  a  sufficient  and  proper  ground  for  a  trial,  and 
thereupon  directs  a  suitable  officer,  as  an  officer  of  his  staff,  or  the  command- 
ing officer  of  the  regiment  or  company  of  the  accused,  to  prepare  or  prefer 
the  charges,  he  acts  simply  in  the  due  performance  of  an  official  duty  and 
not  as  "  accuser  or  prosecutor." '     Nor  is  his  action  any  the  less  official  if, 
in  the  desire  to  have  the  proceedings  regular  and  effectual,  he  himself  directs 
as  to  the  form  of  the  charges,  or,  after  the  same  are  prepared,  revises  them 
so  that  they  shall  sufficiently  set  forth  the  alleged  offenses.    Much  less  is  he 
to  be  deemed  an  "  accuser  or  prosecutor  "  where  he  causes  the  charges  to 
be  preferred,  and  proceeds  to  convene  the  court,  by  the  direction  of  the 
Secretary  of  War  or  a  competent  military  superior. 

On  the  other  hand,  where  he  himself  initiates  the  charge  out  of  a 
hostile  animus  toward  the  accused  or  a  personal  interest  adverse  to  him,  or 
from  a  similar  motive  adopts  and  makes  his  own  a  charge  initiated  by 
another,  he  is  to  be  deemed  an  "  accuser  or  prosecutor  "  within  the  Article. 
Nor  is  he  the  less  so  where,  though  he  has  no  personal  feeling  or  interest  in 
the  case,  he  has  become  possessed  with  the  conviction  that  the  accused  ia 
guilty  and  deserves  punishment  and,  in  this  conviction,  initiates,  or 
assumes  as  his  own,  the  charge  or  the  prosecution.  For  in  this  case,  equally 
as  in  the  former,  he  is  unfit  to  be  a  judge  upon  the  merits  of  the  case:  in 
the  one  instance  he  is  too  much  prejudiced  to  be  qualified  to  do  justice;  in 
the  other  he  has  condemned  the  accused  beforehand.* 

1  Compare  late  opinion,  to  a  somewhat  similar  effect,  of  the  Attorney-General  of 
August  1,  1878  (16  Opins.,  106),  in  which  it  is  also  held  that  where  the  record  of  the  trial 
fails  to  indicate  that  the  convening  officer  was  the  "  accuser  or  prosecutor "  of  the 
accused,  the  latter,  in  applying  to  the  Secretary  of  War  to  have  the  proceedings  pro- 
nounced invalid  on  this  ground,  may  establish  the  fact  by  the  production  of  affidavits 
setting  forth  the  circumstances  of  the  case  and  the  action  of  the  commander.  Dig.  J.  A. 
Gen.,  83,  par.  7,  note  1. 

■  Dig.  J.  A.  Gen.,  82,  par.  7.  The  objection  that  the  convening  commander  was  the 
"accuser  "  or  "  prosecutor  "  of  the  accused,  being  one  going  to  -the  legal  constitution  of 
the  court,  may  be  raised  before  the  court  at  any  stage  of  its  proceedings.  Or  it  may  be 
taken  to  the  reviewing  officer  with  a  view  to  his  disapproving  the  proceedings,  or  rnny 
be  made  to  the  President,  after  the  approval  and  execution  of  the  sentence,  with  a  view 
to  having  the  same  declared  invalid  or  to  the  obtaining  of  other  appropriate  relief. 
Regularly,  however,  the  objection,  if  known  or  believed  to  exist,  should  be  taken  at  or 
before  the  arraignment,  if  the  objection  is  not  admitted  by  the  prosecution  to  exist, 
the  accused  is  entitled  to  prove  it  like  any  other  issue.    Dig.  J.  A.  Gen.,  84,  par.  8. 

The  provision  of  this  Article  (and  of  Art.  78),  that,  when  the  convening  commander  is 
"  accuser  or  prosecutor,"  the  court  shall  be  convened  by  the  President  or  "  next  higher 
commander,"  being  expressly  restricted  to  general  courts,  has  of  course  no  application  to 
regimental  or  garrison  courts.    The  same  principle,  however,  will  properly  be  applied  to 
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The  72d  Article,  in  empowering  the  commanders  above  named  to  consti- 
tute the  superior  courts-martial,  makes  them  the  judges,  in  general,  of  the 
expediency  of  ordering  such  courts  in  particular  instances.  Except  where 
specially  authorized  to  do  so  by  law  or  regulation,  an  officer  or  soldier  cannot 
demand  a  court-martial  in  his  own  case.1  Where  a  commander,  empowered 
by  this  Article  to  convene  a  general  court-martial,  declines,  in  the  exercise 
of  his  discretion,  to  approve  charges  submitted  to  him  by  an  inferior  and  to 
order  a  court  thereon,  his  decision  should,  in  general,  be  regarded  as  final.' 

Nature  of  the  Authority. — The  authority  to  order  a  court  under  this 
Article  is  an  attribute  of  command.  *  Thus  a  department  commander 
detached  and  absent  from  his  command  for  any  considerable  period,  by  reason 
of  having  received  a  leave  of  absence  (whether  of  a  formal  or  an  informal  char- 
acter) or  having  been  placed  upon  a  distinct  and  separate  duty  (as  that  of 
a  member  of  a  court  or  board  convened  outside  his  department,  for  example), 
is  held  to  be  incompetent,  during  such  absence,  to  order  a  general  court- 
martial,  as  department  commander,  even  though  no  other  officer  has  been 
assigned  or  has  succeeded  to  the  command  of  the  department.* 

Nor  can  a  department  commander  thus  absent  exercise  such  authority 
through  a  staff  officer  or  other  subordinate,  or  delegate  the  same  to  a  subordi- 
nate to  be  exercised  by  him:  the  authority  must  be  exercised  in  person,  by 
the  proper  commander,  and  is  not,  nor  can  it  properly  be  made,  the  subject 
of  delegation.4 

3.  By  certain  military  commanders.  The  72d  Article  of  War  also  con- 
fers the  power  to  convene  general  courts-martial  upon  "  any  general  officer 
commanding  an  army,  a  territorial  division  or  a  department,  or  colonel  com- 
manding a  separate  department."  The  term  "  general  commanding  an 
army  "  relates  not  only  to  the  commander  of  an  army,  properly  so  called, — 
that  is,  of  the  field  organization  composed  of  troops  of  all  arms  of  the  service, 
arranged  in  divisions  and  brigades, — but  includes  as  well  the  major-general, 
or  other  officer,  assigned  by  the  President  to  command  of  the  Army  of  the 
United  States/    The  other  officers  named  in  the  Article  are  those  entrusted 

proceedings  before  these  courts,  if  it  can  be  done  without  serious  embarrassment  to  the 
service.    Ibid.,  par.  9. 

1  Dig.  J.  A.  Gen.,  81,  par.  2. 


1  Ibid.,  par.  8. 
•  Ibid.,  82, 


par.  5. 

4  Ibid.  Nor,  where  a  general  court-martial  duly  convened  by  a  department  commander 
has.  at  a  time  when  tbe  commander  is  thus  absent  from  his  command,  been  reduced,  by  an 
incident  of  the  service,  below  five  members,  can  another  member  legally  be  detailed  upon 
the  court  by  the  assistant  adjutant- general,  or  other  subordinate  officer  remaining  in 
charge  of  the  headquarters;  since  such  a  detail  would  be  an  exercise  of  a  portion  of  the 
authority  vested,  by  the  Article,  in  the  commander,  and  which  can  in  no  part  be  delegated. 
Ibid  ,  82,  par  5. 

f  The  command  exercised  by  the  commanding  general  of  the  Army,  not  having  been 
made  the  subiect  of  statutory  regulation,  is  determined  by  the  order  of  assignment.  It 
has  been  habitually  composed  of  the  aggregate  of  the  several  territorial  commands  that 
have  been  or  may  be  created  by  the  President. 

The  Act  of  August  5, 1882,  (22  Stat,  at  Large,  288,)  also  authorizes  the  President  to 
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with  the  command  of  the  departmental  organizations  into  which  the  territory 
of  the  United  States  is  habitually  divided  in  time  of  peace,1  though  their 
power  to  convene  general  courts-martial  is  not  restricted  by  that  fact,  but 
may  be  exercised  "  whenever  necessary,"  in  time  of  peace  as  well  as  in  time 
of  war. 

Power  to  Convene  Courts-martial  in  Time  of  War. — It  will  be  observed 
that  the  72d  Article  of  War  is  not  restricted  in  its  operation  to  a  time  of 
peace,  but  is  equally  applicable  to  a  state  of  peace  or  war.  Nor  is  it 
restricted  to  the  territory  of  the  United  States,  but  may  have  extra-terri- 
torial operation,  and  confers  power  upon  the  officers  named  to  convene 
courts-martial  wherever  the  foroes  of  the  United  States  may  lawfully  happen 
to  be;  and  courts  so  convened  are  legal  tribunals  even  if  convened  in  the 
enemy's  country  and  beyond  the  territorial  jurisdiction  of  the  United  States.? 

In  time  of  war,  however,  two  classes  of  persons  are  given  authority  by 
the  73d  Article  of  War  to  convene  general  courts-martial — commanders  of 

direct  the  commanding  general  of  the  Army,  or  the  chief  of  any  military  bureau  of  the 
War  Department,  to  perform  the  duties  of  Secretary  of  War  in  the  case  contemplated  by 
Section  179  of  the  Revised  Statutes. 

The  general  commanding  the  Army,  in  the  exercise  of  his  command,  which  is  created 
by  executive  order  and  is  composed  of  the  aggregate  of  the  geographical  or  territorial 
commands  into  which  the  territory  of  the  United  States  is  divided,  has  power  under  the 
72d  Article  to  convene  general  courts-martial  and,  by  his  approval  or  confirmation,  to 
make  their  sentences  effective.  In  practice  courts-martial  for  the  trial  of  military  persons 
who  do  not  form  part  of  the  departmental  commands  above  described  are  convened  and 
their  sentences  are  carried  into  effect  by  this  officer. 

The  Army  Regulations  of  1895  contain  the  following  provisions  respecting  the  duties 
of  this  officer: 

The  military  establishment  is  under  the  orders  of  the  commanding  general  of  the 
Army  in  that  which  pertains  to  its  discipline  and  military  control.  The  fiscal  affairs  of 
the  Army  are  conducted  by  the  Secretary  of  War,  through  the  several  staff  departments. 
(Par.  187,  A.  R.,  1895.) 

All  orders  and  instructions  from  the  President  or  Secretary  of  War  relating  to  military 
operations  or  affecting  the  military  control  and  discipline  of  the  Army  will  be  promulgated 
through  the  commanding  general.     (Par.  188,  A  R.,  1895.) 

Paragraph  189  of  the  Army  Regulations  of  1895  contains  the  provision  that  in  time 
of  peace  army  corps,  divisions,  and  brigades  will  not  be  formed  except  for  purposes  of 
instruction.  Section  9  of  the  Act  of  July  17,  1862,  (12  Stat.  L.,  594,)  authorized  the 
President  to  establish  and  organize  army  corps  according  to  his  discretion.  Section  10  of 
the  same  Act  provided  for  the  staff  of  an  army  corps.  Such  legislation  was  not  necessary, 
however,  the  organization  of  separate  armies,  army  corps,  grand  divisions,  wings, 
reserves,  and  the  like,  in  time  of  war  being  a  matter  within  the  discretion  of  the 
President  as  the  commander-in-chief.  For  regulations  respecting  the  organization  of 
armies  in  the  field  in  time  of  war,  see  the  volume  entitled  "  Troops  in  Campaign." 

1  In  time  of  peace  our  Army  has  been  habitually  distributed  into  geographical 
commands,  styled,  respectively,  military  divisions,  departments,  and  districts  —  the 
districts,  as  organized  prior  to  1815,  corresponding  to  the  commands  now  designated  as 
departments.  These  divisions  and  departments  can  be  established  only  by  the  President; 
but,  within  their  respective  departments,  commanding  generals  have  from  time  to  time 
grouped  adjacent  posts  into  temporary  commands,  which  are  now  known  as  districts. 

Military  divisions,  each  embracing  two  or  more  departments,  have  obtained  from 
May  17.  1815,  to  June  1,  1821;  from  May  19,  1837,  to  July  12.  1842;  from  April  20,  1844, 
to  October  81,  1858;  from  July  25  to  August  17,  1861;  and  irom  October  18.  1868,  to  July 
2.  1891.  Department  organizations  have  been  continuous  since  1815.  (Scott  Dig.,  p. 
244.) 

■  U.  S.  vs.  Anderson,  9  Wall.,  56;  The  Protector,  12  Wall.,  700;  Georgia  w.  Stanton, 
6  Wall.,  50;  Luther  w.  Borden,  7  How.,  1;  Kennett  vs.  Chambers,  14  How.,  88. 
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divisions  and  commanders  of  separate  brigades.  This  provision  applies  to 
the  tactical  organization  of  armies  in  the  field,1  as  distinguished  from  the 
geographical  organization  of  military  divisions  and  departments  into  which 
the  territory  of  the  United  States  is  habitually  divided  in  time  of  peace. 
The  commander  of  an  army  in  the  field  in  time  of  war  derives  his  authority 
to  convene  courts-martial  from  the  72d  Article;  the  commander  of  the 
principal  nnit  of  command  in  an  army  in  the  field — the  division — and  the 
commander  of  the  exceptional  field  organization — the  separate  brigade — 
derive  their  power  to  constitute  general  courts-martial  from  the  73d  Article, 
which  is  restricted  in  its  operation  to  a  state  of  war.  This  Article  makes 
provision  for  the  contingency  of  the  convening  officer  being  the  accuser  or 
prosecutor  by  the  requirement  that,  in  such  case,  "  the  court  shall  be 
appointed  by  the  next  higher  commander." 

Separate  Brigades. — To  constitute  a  particular  command  a  separate 
brigade  within  the  meaning  of  this  Article,  the  organization  must  not  exist 
as  a  component  part  of  a  division;  to  authorize  its  commander  to  convene  a 
general  court-martial  it  must  be  detached  from,  or  not  connected  with,  any 
division,  but  must  be  operating  as  a  distinct  command." 

1  Section  1114  of  the  Revised  Statutes  contains  the  requirement  that  "  in  the  ordinary 
arrangement  of  the  Army  two  regiments  of  infantry  or  of  cavalry  shall  constitute  a 
brigade  and  shall  be  the  command  of  a  brigadier-general,  and  two  brigades  shall 
constitute  a  division  and  shall  be  the  command  of  a  maj<  r-general;  but  it  shall  be  in 
the  discretion  of  the  commanding  general  to  vary  this  disposition  whenever  lie  may  deem 
it  proper  to  do  so.1'  Paragraph  189  of  the  Army  Regulations  of  1895  provides  that  "  in 
time  of  peace  army  corps,  divisions,  or  brigades  will  not  be  formed  except  for  purposes 
of  instruction. " 

*  Dig.  J.  A.  Gen.,  85,  par.  1.  In  accordance  with  the  terms  of  Section  1114  of  the 
Revised  Statutes  a  division  is  an  organized  command  consisting  of  at  least  two  brigades, 
and  a  brigade  is  a  similarly  organized  command  consisting  of  at  least  two  regiments  of 
infantry  or  cavalry.  (Ibid.)  General  Orders  251  A.  G.  O.  of  1864  contained  th»*  require- 
ment that  "  where  a  post  or  district  command  is  composed  of  mixed  troops,  equivalent  to 
a  brigade,  the  commanding  officer  of  tbe  department  or  Army  will  designate  it  in  orders 
as  a  separate  brigade,  and  a  copy  of  such  order  will  accompany  the  proceedings  of  any 
general  court-martial  convened  by  such  brigade  commander.  Without  such  authority, 
commanders  of  posts  and  districts  having  no  brigade  organization  will  not  convene 
general  courts-martial."  Under  this  order,  which  was  applied  mainly  to  the  c<  mmands 
designated  in  the  late  war  as  "districts,"  it  was  held  by  the  Judge-Advocj.te  General  as 
follows:  That  the  fact  that  a  district  command  was  composed  not  of  regiments  but  of 
detachments  merely  (which,  however,  in  the  number  of  the  troops,  were  equal  to  or 
exceeded  two  regiments)  did  not  preclude  its  being  designated  as  a  "  separate  brigade  "and 
that  when  so  designated  its  commander  had  the  same  authority  to  convene  general  courts- 
martial  as  he  would  have  if  the  command  had  tbe  regular  statutory  brigade  organization ; 
that  though  a  district  command  embraced  a  force  considerably  greater  than  that  of  a 
brigade  as  commonly  constituted,  yet  if  not  designated  by  the  proper  authority  as  a 
"  separate  brigade  "  its  commander  would  be  without  authority  to  convene  general 
courts-martial,  unless  indeed  his  command  constituted  a  separate  "  army  "  in  the  tense 
of  the  72d  Article;  that  it  was  not  absolutely  necessary,  to  give  validity  to  the  proceed- 
ings or  sentence  of  a  general  court-martial  convened  by  the  commander  of  a  separate 
brigade,  that  the  command  should  be  described  as  a  separate  brigade  in  the  caption  or 
superscription  of  the  order  convening  the  court  and  prefixed  to  the  record,  or  even  that  a 
copy  of  the  order  designating  tbe  command  as  a  separate  brigade  should  accompany  the 
proceedings.  As  to  the  latter  feature,  General  Orders  No.  251  of  1864  is  viewed  as 
directory  merely.  And  though  not  to  accompany  the  record  with  a  copy  of  the  order 
thus  constituting  the  command  would  be  a  serious  irregularity,  as  would  be  also — though 
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• 

"  Time  of  War/'  How  Determined, — The  dates  when  a  state  of  war  begins 
and  terminates  are  questions  of  fact,  to  be  determined  by  Congress  and  the 
Executive,  the  political  departments  of  the  Government  charged,  in  the 
Constitution,  with  the  power  to  declare  war  and  to  conduct  military  opera- 
tions. The  dates  so  determined  are  binding  upon  the  judiciary,  and  serve  to 
fix  the  period  within  which,  under  the  73d  Article  of  War,  the  commanders 
of  divisions  and  separate  brigades  may  constitute  general  courts-martial.1 

The  Superintendent  of  the  Military  Academy. — Section  1326  of  the 
Revised  Statutes  confers  power  upon  the  Superintendent  of  the  Military 
Academy  to  convene  general  courts-martial  for  the  trial  of  cadets.  This 
officer  is  also  empowered  to  execute  the  sentences  of  such  courts,  except  the 
sentences  of  suspension  and  dismission,  subject  to  the  same  limitations  and 
conditions  now  existing  as  to  other  general  courts-martial.' 

THE   INFERIOR   COURTS- MARTIAL. 

The  Regimental  Court-martial. — The  81st  Article  of  War  provides  that 
"  every  officer  commanding  a  regiment  or  corps  shall,  subject  to  the  pro- 
visions of  Article  80,  be  competent  to  appoint,  for  his  own  regiment  or  corps, 
courts  martial,  consisting  of  three  officers,  to  try  offenses  not  capital.9'    In 

a  less  serious  one — the  omission  of  the  proper  formal  description  of  the  command  from 
the  convening  order,  yet  if  the  command  had  actually  been  duly  designated,  and  in  fact 
was,  a  separate  brigade,  and  this  fact  existed  of  record  and  could  be  verified  from  the 
official  records  of  the  department  or  Army,  the  omission  of  either  of  these  particulars, 
though  a  culpable  and  embarrassing  neglect  on  the  part  of  the  court  or  judge  advocate, 
would  not,  per  m,  invalidate  the  proceedings  or  sentence.    Ibid.,  par.  8. 

1  Dig.  J.  A.  Gen.,  par.  4;  ibid.,  748. 

•  As  the  cadets  at  the  Military  Academy  are  not  commissioned  officers,  they  are,  under 
the  83d  Article,  subject  to  trial  by  garrison  courts-martial.  (7  Opin.  Att.-Gen.,  828.)  The 
Academic  Regulations  also  confer  upon  the  Superintendent  a  limited  power  to  punish, 
summarily,  certain  offenses  committed  by  cadets  in  violation  thereof.  The  offenses  so 
made  punishable  are  defined  in  the  regulations  and  orders  of  the  Academy,  and  the  pun- 
ishments which  may  be  imposed  are  there  specified.  The  undergraduate  cadets  are 
not  commissioned  officers,  and  are,  therefore,  not  competent  to  sit  on  a  court-martial,  and 
are  triable  by  a  regimental  or  garrison  court-martial.  (7  Opin.  Att.-Gen.,  828.)  In  their 
internal  academic  organization  as  officers,  non-commissioned  officers,  and  privates,  they 
are  not  subject  to  the  Articles  of  War  as  respects  their  relation  to  one  another,  but  only 
as  respects  their  relation  to  commissioned  officers  of  the  Army,  on  duty  as  such  at  the 
Academy.    (Ibid.) 


Cadets  are  amenable  to  trial  by  court-martial  for  violations  of  the  regulations  of  the 
Academy,  as  "conduct  to  the  prejudice  of  good  order  and  military  discipline."  *  {Di*. 
J.  A.  Gen.,  210,  par.  8.)  J  v    * 


by  court-martial.  A  regulation  assuming  .. 
confer  upon  him  such  power  would  be  in  contravention  of  law  and  inoperative.  Other- 
wise of  a  regulation  which  merely  authorized  a  measure  of  discipline.  So  where  a 
cadet,  on  arraignment  for  a  military  offense,  pleaded  in  bar  that  he  had  already,  for  the 
same  offense,  been  punished  by  reduction  from  cadet  officer  to  cadet  private,  under  par. 
107,  Academy  Regulations,  held  that,  regarding  such  reduction  as  a  form  of  school  disci- 
pline only,  the  plea  was  properly  overruled  by  the  court.    Ibid.,  par.  11. 

Mb  this  connection  may  be  noted  the  opinion  of  the  8olicitor-General  (15  Opins.,  684)  that  except 
for  the  offense  of  ha^n*  specially  made  punishable  by  the  Act  of  June  28, 1874,  cadets  of  the  Naval 
Academy  are  not  subject  to  trial  by  court-martial. 
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addition  to  the  commanders  of  regiments,  properly  so  called,  the  chiefs  of 
inch  of  the  Staff  Corps  as  include  enlisted  men  in  their  personnel  may  con- 
Tene  these  courts  at  posts  or  places  occupied  by  troops  nnder  their  direct 
military  control  and  command.1 

The  strictly  criminal  jurisdiction  of  this  tribunal  having  been  transferred 
to  the  Summary  Court  by  a  recent  enactment  of  Congress,  its  functions  are 
now  largely  restricted  to  cases,  arising  under  the  30th  Article  of  War,  which 
involve  the  redress  of  grievances  alleged  by  enlisted  men  to  have  arisen  in 
the  administration  of  the  commands  to  which  they  belong.  It  can  now  be 
lawfully  convened  for  the  trial  of  a  soldier  only  in  a  case,  properly  referable 
to  a  Summary  Court,  in  which  the  party  defendant,  being  a  non-commis- 
sioned officer,  formally  requests  that  the  charges  against  him  be  passed  upon 
by  a  regimental  court-martial,  or  when  such  trial  has  been  authorized  by 
the  officer  competent  to  the  trial  of  the  accused  by  a  general  court-martial. * 

The  Garrison  Court-martial. — While  the  Garrison  Court-martial  has  the 
game  jurisdiction  in  respect  to  offenses  as  the  other  inferior  courts  recognized 
by  the  Articles  of  War,  its  jurisdiction  as  to  persons  is  considerably  more 
extensive,  and  it  may  try  enlisted  men  of  any  corps  or  arm  of  the  service 
who  are  attached  to,  or  form  a  part  of,  the  command  of  the  officer  who  has 
power  to  convene  it.  The  Regimental  Court  already  described  relates 
strictly  to  organizations.  It  is  thus  seen  to  be  independent  of  place  or 
locality,  and  may  be  convened  at  a  military  post  or  in  the  field,  on  the 
march,  or  in  bivouac — wherever,  indeed,  the  organization  to  which  it  per- 
tains may  happen  to  be.     The  Garrison  Court,  on  the  other  hand,  is  fixed 

1  Held  that  the  Chief  of  Engineers  was  authorized  to  order  a  court  under  this  Article 
for  the  trial  of  soldiers  of  the  engineer  battalion  ;  the  same,  in  connection  with  the 
eogineer  officers  of  the  Army,  being  deemed,  in  view  of  Sees.  1094,  1151,  1154,  etc.,  of 
the  Revised  Statutes,  to  constitute  a  "corps"  in  the  sense  of  the  Article.  So  held  that 
the  Chief  of  Ordnance  was  authorized  to  convene  such  a  court  for  the  trial  of  the  enlisted 
men  authorized  bv  Sec.  1162.  Rev.  Sts.,  to  be  enlisted  by  him  ;  the  same  being  deemed 
to  constitute  with  the  ordnance  officers  such  a  separate  and  distinct  branch  of  the  mili- 
tary establishment  as  to  come  within  the  general  designation  of  "corps"  employed  in 
the  Article.  So  held  that  the  Chief  Signal  Officer,  under  the  provisions  of  the  Acts  of 
July  34,  1870,  June  20,  1878,  etc.,  relating  to  his  branch  of  the  service,  was  authorized 
to  order  courts-martial,  as  commanding  a  "  corps  "  in  the  sense  of  this  Article.  Dig.  J. 
A.  Geu.,  92,  par.  1. 

'  The  Regimental  Court  is  the  oldest,  in  respect  to  its  creation,  of  the  several  inferior 
courts  known  to  our  military  practice.  It  originally  consisted  of  all  the  commissioned 
officers  of  the  legiment,  and  had  in  early  times  a  more  comprehensive  jurisdiction  than 
is  uow  assigned  to  it  by  law.  In  the  British  service  its  membership  was  reduced  to  five 
about  the  middle  of  the  last  century,  and  in  our  own  service  was  fixed  at  three  by  the 
resolution  of  Congress  of  May  81,  1786.  The  Regimental  Court  was  replaced  in  1862  by 
the  Field-officer's  Court,  a  tribunal  composed,  as  its  name  implies,  of  a  single  officer, 
and  clothed  with  summary  jurisdiction  for  the  trial  of  enlisted  men  of  the  regiment  to 
which  it  pertained.  The  Field-officer's  Court,  which  was  thus  given  exclusive  juris- 
diction for  the  trial  of  all  cases  properly  justiciable  by  inferior  courts  lu  time  of  war, 
was  itself  replaced  bv  the  Summary  Court  created  by  the  Act  of  June  18,  1898.*  See, 
also,  the  82d  Article  in  the  chapter  entitled  The  Articles  of  Wab. 

•»  Stat,  at  Large,  488. 
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in  respect  to  place,  and  may  be  convened  by  "  the  officer  commanding1  a 
garrison,  fort,  or  other  place,*  subject  to  the  qualification,  however,  that  the 
troops  constituting  the  garrison  shall  consist  of  different  corps."    Like  the 
Begimental  Court,  it  is  superseded  by  the  Summary  Court  in  all  cases  in 
which  that  tribunal  may  properly  be  convened  for  the  trial  of  enlisted  men. 
Constitution  and  Composition. — The  rank  of  the  convening  officer  i& 
immaterial  so  long  as  he  is  the  lawful  commanding  officer  of  the  post  or 
garrison  at  which  the  court-martial  is  convened.     The  presence  of  a  single 
representative,  commissioned  or  enlisted,  of  a  corps,  arm,  or  branch  of  the 
service  other  than  that  of  which  the  bulk  of  the  command  is  composed  will 
be  deemed  sufficient  to  fix  upon  the  command  the  character  of  one  in  which 
"  the  troops  consist  of  different  corps  "  within  the  meaning  of  the  Article, 
and  will  empower  the  commanding  officer  thereof  to  order  a  court-martial 
under  the  same.' 

THE  SUMMARY   COURT. 

History  of  the  Tribunal. — As  the  cases  referable  to  the  inferior  courts 
are,  as  a  rule,  very  much  less  serious  in  importance  than  those  which  are 
referred  to  general  courts-martial  for  trial,  and  as  a  prompt  disposition  of 
such  cases  is,  in  general,  more  beneficial  to  discipline  than  a  protracted 
investigation  into  their  merits,  the  tendency  in  our  service  has  been  to 
replace  the  older  inferior  courts  by  tribunals  having  a  more  summary  juris- 

1  It  is  not  essential  that  tbe  "  officer  commanding"  should  be  of  the  rank  of  field- 
officer.  A  commanding  officer,  though  a  captain  or  lieutenant,  may  convene  a  court- 
martial  under  this  Article,  provided  he  has  the  required  command.  Dig.  J.  A.  Gen., 
93,  par.  1. 

A  commanding  officer  is  not  authorized  to  detail  7iimself  with  two  other  officers  as  a 
court  under  this  (or  the  preceding)  Article.  An  "  acting  assistant  surgeon,"  not  being 
an  officer  of  the  Army,  cannot  be  detailed  on  such  court.     Ibid.,  par.  2. 

*  The  general  term  "  other  place"  is  deemed  to  be  intended  to  cover  and  include  any 
situation  or  locality  whatever— post,  station,  camp,  halting-place,  etc. — at  which  there 
may  remain  or  be,  however  temporarily,  a  separate  command  or  detachment  in  which 
different  corps  of  the  Army  are  represented,  as  indicated  above.  If  such  command,  so 
situated,  contains  three  officers  other  than  the  commander  available  for  service  on  court- 
martial,  the  commander  will  be  competent  to  exercise  the  authority  conferred  by  this 
Article.     Ibid.,  par.  3. 

■  Held,  in  view  of  the  early  orders  relating  to  the  subject  and  of  the  practice  there- 
under, that  the  presence  on  duty  with  a  garrison,  detachment,  or  other  separate  com- 
mand, at  a  fort,  arsenal,  or  other  post  or  place,  and  as  a  part  of  such  command,  of  a 
single  representative,  officer  or  soldier,  of  a  corps,  arm,  or  branch  of  the  service  other 
than  that  of  which  the  bulk  of  the  command  is  composed — as  an  officer  of  the  quarter- 
master, subsistence,  or  medical  department,  a  chaplain,  an  ordnance  sergeant  or  hospi- 
tal steward,  an  officer  or  soldier  of  artillery  where  the  command  consists  of  infantry  or 
cavalry,  or  vice  term,  etc. — might  be  deemed  sufficient  to  fix  upon  the  command  the 
character  of  one  "where  the" troops  consist  of  different  corps,"  in  the  sense  of  this 
Article,  and  to  empower  the  commanding  officer  to  order  a  court-martial  under  the 
same.  The  presence,  however,  with  the  com  maud,  of  a  civil  employ^  of  the  Armv 
(as  an  "acting  assistant  surgeon")  could  have  no  such  effect.  Dig.  J.  A.  Gen.,  94* 
par.  4. 
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diction  and  a  somewhat  lees  elaborate  procedure;  thus  enabling  the  minor 
infractions  of  discipline,  in  camp  or  garrison,  to  be  more  expeditiously  dis- 
posed of. 

The  Field-officer' •  Court. — The  first  tribunal  thus  created  was  the  Field- 
officer's  Court,  which  was  established  by  Act  of  Congress  in  1862. ■  This 
court,  as  its  name  implies,  was  composed  of  a  single  officer  and  was  given 
exclusive  jurisdiction  over  the  cases  formerly  tried  by  the  regimental  and 
garrison  courts;  its  proceedings  were  reviewed  and  carried  into  effect  by 
the  "  brigade  commander,  or  by  the  commander  of  the  post  or  camp  "  to 
which  the  regiment  was  for  the  time  attached.  Although  the  jurisdiction 
of  the  Field-officer's  Court  was  not  expressly  restricted  to  a  time  of  war  in 
the  enactment  creating  it,  such  a  limitation  was,  in  fact,  imposed  in  the 
revision  of  the  Articles  of  War  in  1874,'  by  the  insertion  of  a  clause  in  the 
80th  Article  restricting  its  operation  to  "  time  of  war."  The  result  of  this- 
euactment  was  to  restore  to  the  Regimental  and  Garrison  Courts  the  au- 
thority to  try  enlisted  men  for  minor  offenses  committed  by  them  in  time 
of  peace.  The  Field-officer's  Court  ceased  to  exist  on  August  17,  1898,  in 
conformity  to  the  repeal  provisions  of  the  Act  of  Jane  18,  1898.' 

The  Summary  Court  of  1890. — With  a  view  to  secure  greater  expedition 
in  the  disposal  of  cases  in  which  enlisted  men  were  charged  with  the  com- 
mission of  minor  military  offenses,  a  Summary  Court  was  established  by  Act 
of  Congress  in  1890, 4  and  clothed  with  jurisdiction  over  offenses  properly 
triable  by  inferior  courts,  to  the  exclusion  of  the  garrison  and  regimental 
courts.  The  enactment  creating  the  court  contained  the  requirement, 
however,  that  if  the  accused  "  objected  to  a  hearing  and  determination  of 
his  case  by  such  court,"  his  request  for  a  trial  before  a  garrison  or  regi- 
mental court  "  should  be  granted  as  a  matter  of  right."  As  the  jurisdic- 
tion of  this  tribunal  was  expressly  restricted  to  time  of  peace,  the  Field- 
officer's  Court  was  called  into  being  on  April  22,  1898,  at  the  outbreak  of 
the  war  with  Spain.  On  June  18, 1898,'  Congress,  by  an  appropriate  enact- 
ment, replaced  this  tribunal  by  the  present  Summary  Court,  the  constitution 
and  composition  of  which  will  now  be  explained. 

The  Summary  Court. — Constitution  and  Composition. — The  law  creating 
the  Summary  Court  provides  that  "  the  commanding  officer  of  each  garri- 
son, fort,  or  other  place,  regiment  or  corps,  detached  battalion,  or  company, 

1  Section  7,  Act  of  July  17,  1862.    (12  Stat,  at  Large,  598.) 

1  Act  of  June  22,  1874.    (18  Stat,  at  Large,  113.) 

'  Act  of  June  18,  1898.     (80  ibid.,  483.) 

4  Act  of  October  1,  1890.  (26  Stat,  at  Large,  648.)  The  Act  establishing  the  Sum- 
mary Court  of  1890  constituted  the  second  line  officer  in  rank  the  court  for  the  trial  of 
cases  properly  cognizable  by  it ;  where  only  officers  of  the  staff  were  on  duty  at  a  post,. 
the  second  staff  officer  in  rank  was  to  constitute  the  court. 

1  Act  of  June  18, 1896.    (80  Stat,  at  Large,  483.) 
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or'  other  detachment  in  the  Army,  shall  have  power  to  appoint  for  such 
place  or  command,  or  in  his  discretion  for  each  battalion  thereof,  a  Summary 
Court  to  consist  of  one  officer  to  be  designated  by  him,  before  whom  enlisted 
men  who  are  to  be  tried  for  offenses  "  which,  prior  to  the  passage  of  the 
Act,  were  "  cognizable  by  field-officers  detailed  to  try  offenders  under  the 
provisions  of  the  80th  and  110th  Articles  of  War  shall  be  brought  to  trial 
within  twenty-four  hours  of  the  time  of  the  arrest,  or  as  soon  thereafter  as 
practicable."  '  It  is  provided,  however,  in  the  statute  establishing  it  that 
the  Summary  Court  "  may  be  appointed  and  the  officer  designated  by 
superior  authority  when  by  him  deemed  desirable."  The  statute  also  con- 
tains the  proviso  that  "when  but  one  commissioned  officer  is  present 
with  a  command,  he  shall  hear  and  finally  determine  such  cases." ' 

Exception. — The  Act  establishing  the  Summary  Court  ezoepts  from  its 
jurisdiction  all  enlisted  men  holding  certificates  of  eligibility  to  promotion; 
it  also  provides  that  "  non-commissioned  officers  shall  not,  if  they  object 
thereto,  be  brought  to  trial  before  summary  courts  without  the  authority 
of  the  officer  competent  to  order  their  trial  by  general  court-martial,  but 
shall  in  such  cases  be  brought  to  trial  before  garrison,  regimental,  or 
.general  courts-martial,  as  the  case  may  be.a 

1  Act  of  June  18,  1898.    (80  Stat,  at  Large,  488.)       •  Ibid.       » Ibid. 
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1  Prepared  by  Captain  Geo.  H.  Boughton,  8d  Cavalry,  Assistant  Professor  of  Law, 
U.  S.  Military  Academy. 


CHAPTER  IV. 

THE  COMPOSITION  OF  COURTS-MARTIAL. 

Composition  in  General. — The  statutes  authorizing  the  several  military 
tribunals  known  as  courts-martial — contain  the  requirement  that  they  shall 
be  composed  of  commissioned  officers — a  term  applied  to  persons  in  the  mili- 
tary service,  of  and  above  the  rank  of  additional  second  lieutenant,  who  have 
been  appointed  by  the  President,  with  the  advice  and  consent  of  the  Senate, 
and  whose  appointments  are  evidenced  by  commissions  under  seal,  signed  by 
the  President  and  countersigned  by  the  Secretary  of  War.1  While  none  but 
commissioned  officers  may  sit  as  members  of  courts-martial  and  courts  of 
inquiry,  certain  persons  holding  commissions  from  the  President,  and,  as 
such,  entitled  to  the  denomination  of  commissioned  officers,  are  not  subject 
to  detail  as  members  of  courts-martial.  To  this  class  belong  professors  at 
the  Military  Academy,  who  are  without  military  rank,*  and  officers  of  the 
retired  list,  who,  in  view  of  the  provisions  of  Sections  1259  and  1260  of  the 
Revised  Statutes,  cannot  legally  be  assigned  to  court-martial  duty." 

The  Marine  Corps. — The  77th  Article  of  War  provides  that  "  officers  of 
the  regular  army  shall  not  be  competent  to  sit  on  courts-martial  to  try  the 
officers  or  soldiers  of  other  forces  except  as  provided  in  Article  78."  The 
statute  creating  the  Marine  Corps,  normally  a  part  of  the  Navy,  provides 

1  Under  this  head  fall,  also,  what  are  called  "  recess  appointments  "  made  by  the 
President  during  an  adjournment  of  the  Senate,  under  the  authority  conferred  by  Article 
II,  Section  2,  of  the  Constitution. 

*  Sections  1333  and  1336,  Revised  Statutes ;  Dig.  J.  A.  Gen.,  615,  par.  2. 

8  Dig  J.  A.  Gen.,  87,  par.  1.  Until  the  officers  of  the  several  staff  corps  had  military 
rank  conferred  upon  them  by  Congress,  it  was  not  customary  to  place  them  on  duty  as 
members  of  courts-martial,  although  there  are  instances  in  which  they  were  employed 
as  judge-advocates  ;  this  for  the  reason  that  without  either  actual  or  relative  rank  it 
was  impossible  to  assign  them  seats,  or  to  determine  the  order  of  voting  in  accordance 
witli  tb  ."eqrtrement  in  that  regard  which  is  contained  in  the  95th  Article  of  War.  So 
soon,  how~*7erf  as  rank  was  conferred  upon  them  by  enactments  of  Congress,  they  became 
eligible  for  court-martial  duty.  For  the  reason  above  assigned  the  professors  at  the 
Military  academy,  and  the  chaplain  authorized  at  that  institution  by  the  Act  of  February 
18,  1896,  ('29  Stat,  at  Large,  8,)  are  still  ineligible  for  that  duty.  A  medical  officer  of  a 
post  or  station  is  legally  eligible  for  service  on  courts-martial,  either  as  a  member  or  a 
judge-advocate,  and  in  small  commands  surgeons  and  assistant  surgeons  are  not  un- 
frequently  detailed  upon  such  service.  In  view,  however,  of  the  fact  that  "a  medical 
officer  of  a  post,  with  a  hospital  or  sick  men  under  his  charge,  is  pr»ctica)ly  continuously 
"on  duty,"  besides  requiring  a  considerable  time  for  study,  it  is  deemed  to  be  in  general 
prejudicial  to  the  interests  of  the  service  to  detail  such  officers  upon  court-martials  where 
it  can  well  be  avoided.     Dig.  J.  A.  Gen.,  493,  par.  2. 
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that  the  corps  bo  established  "  shall  be  liable  to  do  duty  in  the  forts  and 
garrisons  of  the  United  States,  on  the  seacoast,  or  any  other  dnty  on  shore, 
as  the  President,  at  his  discretion,  may  direct.'1 '  When  so  detached  by 
order  of  the  President,  the  law  provides  that  the  Marine  Corps  "  shall  be 
subject  to  the  rales  and  Articles  of  War  prescribed  for  the  government  of 
the  Army."  *  The  78th  Article  of  War  permits  officers  of  that  arm,  when 
so  detached  for  service  with  the  Army,  to  "  be  associated  with  officers  of 
the  regalar  army  on  courts-martial  for  the  trial  of  offenders  belonging  to  the 
regular  army  or  to  forces  of  the  Marine  Corps  so  detached/'  * 

Courts-martial  for  the  Trial  of  the  Militia. — Section  1658  of  the  Revised 
Statutes  contains  the  requirement  that  "  courts-martial  for  the  trial  of 
militia  shall  be  composed  of  militia  officers  only  ";  the  77th  Article  of  War 
contains  the  more  comprehensive  provision  that "  officers  of  the  regular  army 
shall  not  be  competent  to  sit  on  courts  for  the  trial  of  officers  or  soldiers  of 
other  forces  except  as  provided  in  Article  78."  The  converse  of  this  propo- 
sition, however,  is  not  true,  and  officers  of  militia  or  other  forces  may  Bit 
on  courts-martial  for  the  trial  of  officers  or  enlisted  men  of  the  regalar  army.' 

Volunteers. — Though  assimilated  to  the  militia  in  some  respects,  as,  for 
example,  in  the  mode  of  original  appointment  of  regimental  and  company 
officers,  the  volunteer  forces  are  as  distinct  in  law  from  the  militia  as  are 
the  troops  constituting  the  regular  military  establishment.4    Under  existing 

1  Section  1619,  Rev.  Stat. 

*  Section  1621.  ibid. 

*  In  one  class  of  cases— that  in  which  a  member  of  the  militia  neglects  or  refuses  to 
serve  when  called  into  actual  service  in  pursuance  of  a  requisition  or  order  of  the 
President  of  the  United  States — it  has  been  decided  that  courts-martial  convened  by  the 
authority  of  the  State  and  of  the  United  States  had  concurrent  jurisdiction.  Military 
offenses  not  being  cognizable  by  the  civil  courts  of  the  United  States,  the  militia  laws 
have  provided  that  offenses  of  disobedience  to  the  President's  order  calling  the  militia 
into  actual  service  shall  be  cognizable  by  courts-martial  of  the  United  States  ;  a  statute 
of  Pennsylvania  made  such  offenses  triable  by  courts-martial  convened  by  the  authority 
of  the  State,  and  it  was  held  by  the  Supreme  Court,  in  the  case  of  Houston  vs.  Moore 
(5  Wheaton,  1),  that  the  statute  of  the  State  of  Pennsylvania  in  such  case  was  not  in  con- 
flict with  the  similar  enactment  of  Congress,  and  that  a  case  of  concurrent  jurisdiction 
properly  existed.  In  the  case  of  Martin  vs.  Mott  (12  Wheaton,  19)  the  judgmeut  in  the 
ease  of  Houston  vs.  Moore  was  affirmed,  and  it  was  held  that  the  decision  of  the  President 
was  conclusive  as  to  the  existence  of  the  emergency  justifying  the  calling  forth  of  the 
militia.  It  was  also  held  that  courts  for  the  trial  of  such  delinquents  must  be  composed 
of  officers  of  the  militia,  but  that  such  provisions  of  the  Articles  of  War  as  regulated 
the  procedure  of  courts-martial  for  the  trial  of  persons  belonging  to  the  regular  establish- 
ment and  to  the  militia  actually  in  service,  did  not  apply  to  the  trials  of  members  of  the 
militia  who  had  refused  or  neglected  to  appear  in  response  to  a  call  issued  in  pursuance 
to  the  order  or  requisition  of  the  President. 

4  Prior  to  the  passage  of  the  Act  of  April  22, 1898  (80  Stat,  at  Large,  483.)  it  was 
held  that,  although  officers  and  soldiers  of  volunteers,  not  beiug  militia,  were  as  much  a 
part  of  the  Army  of  the  United  States  as  are  regular  officers,  yet,  in  view  of  the  terms 
of  this  Article,  an  officer  of  the  regular  army,  so  called,  would  not  be  eligible  for  detail 
as  a  member  of  a  court-martial  convened  for  the  trial  of  volunteer  officers  or  soldiers, 
nor,  when  duly  detailed  as  a  member  of  a  court-martial,  would  he  be  competent  to  take 
part  in  the  trial  of  a  volunteer  by  such  court.  Dig.  J.  A.  Gen.,  89.  As  the  Act  "to 
provide  for  temporarily  increasing  the  military  establishment  of  the  Uuited  States  in 


27a  MILITARY  LAW. 

law  officers  and  enlisted  men  of  the  volunteer  forces,  once  mastered  into  the> 
military  service  of  the  United  States,  occupy,  so  long  as  they  continue  in 
such  service,  precisely  the  same  status  in  respect  to  the  operation  of  military 
law  as  officers  and  enlisted  men  of  the  regular  army.1  Their  term  of  service* 
is  indeed  briefer,  but  this  does  not  constitute  a  material  distinction,  since 
the  term  of  regular  officers  has  also,  in  some  cases,  been  limited  by  statute 
to  a  definite  period,  as  the  duration  of  an  existing  war.' 

Number  of  Members. — The  75th  Article  provides  that  "  general  courts- 
martial  may  consist  of  any  number  of  officers,  from  five  to  thirteen  inclusive; 
but  they  shall  not  consist  of  less  than  thirteen  when  that  number  can  be  con- 
vened without  manifest  injury  to  the  service.9"  Such  judicial  powers, 
therefore,  as  are  vested  by  statute  in  a  general  court-martial  become  opera- 
tive and  may  be  fully  exercised  by  a  properly  constituted  tribunal  composed 


time  of  war,"  approved  April  22,  1898,  declares  that  the  Army  of  the  United  States  fa 
time  of  war  shall  consist  of  both  the  regular  army  and  the  volunteer  army,  it  was  held 
that  the  volunteer  army  was  not  other  "  forces"  within  the  meaning  of  the  77th  Article 
of  War.  Circular  21,  A  G.  0.9  1898.  But  this  ruling  has  been  reversed  by  the  Su- 
preme Court  in  the  case  of  McClaughry  w.  Doming,  186  u.  8.,  49. 

1  Act  of  June  18,  1898.  (80  Stat,  at  Large,  488.)  The  term  '*  volunteers  "  as  applied 
to  a  part  of  the  military  forces  of  the  United  states,  as  distinguished  from  the  militia,  does 
not  appear  in  the  early  legislation  of  Congress  and  seems  to  have  come  into  use  during 
the  war  of  1812  *  and  to  have  had  its  origin  in  Article  I,  Section  8,  of  the  Constitution, 
which  restricts  the  use  of  the  militia  to  the  cases  therein  set  forth— "to  execute  the 
laws  of  the  Union,  to  repress  insurrections  and  repel  invasions."  As  it  was  contem- 
plated to  use  the  troops  raised  for  that  war  for  purposes  of  invasion,  and  as  some  of  the 
requisitions  for  militia  had  not  been  honored  by  the  governors  of  States,  the  attempt  was 
made  to  raise  troops  by  the  direct  authority  of  the  United  States,  under  the  power  "  to 
raise  and  support  armies  "  conferred  upon  Congress  by  the  Constitution.  These  troops 
were  called  '*  volunteers  "  to  distinguish  them  from  those  constituting  the  regular  military 
establishment.  The  troops  raised  for  the  period  of  the  Mexican  War  were  also  of  this 
class.  As  illustrating  the  distinction  made  in  Article  I,  Section  8,  of  the  Constitution, 
between  the  Army  and  the  militia,  and  Indicating  the  status  of  the  volunteers,  during 
the  late  war,  as  a  part  of  the  former,  see  Kerr  vs.  Jones,  19  Ind.,  851 ;  Wantlan  «s. 
White,  id.,  471 ;  In  the  Matter  of  Kimball,  9  Law  Rep.,  608 ;  Burroughs  w.  Peyton,  16 
Grat,  488,  485. 

The  first  Mutiny  Act  (1  Wm.  &  M.,  ch.  5, 1689)  recognized  thirteen  as  the  normal 
number  of  officers  necessary  to  compose  a  general  court-martial  in  the  clause  respecting 
the  death-sentence,  which  contained  the  requirement  that  "no  sentence  of  death  shall 
be  given  against  any  offender  in  such  case  by  court-martial,  unless  nine  of  thirteen 
officers  present  concur  therein."  The  same  enactment,  however,  contained  the  require- 
ment that  "if  there  be  a  greater  number  of  officers  present,  then  the  judgment  shall 
pass  by  the  concurrence  of  the  greater  part  of  them  so  sworn,  and  not  otherwise."  This 
would  indicate  that  courts  composed  of  more  than  thirteen  members  were  known  to 
court-martial  practice  at  the  date  of  the  adoption  of  the  Mutiny  Act,  Walton,  History 
of  the  British  Standing  Army,  pp.  589,  540. 

•  Dig.  J.  A.  Gen.,  p.  745,  par.  1. 

*  Seventy-fifth  Article  of  War.  In  the  Duke  of  Albemarle's  Articles  (1606)  the  num- 
ber is  fixed  at  thirteen.  Article  140  of  the  Code  of  Gustavus  Adolphus  fixes  the  mem- 
bership at  the  same  number. 

•  Act  of  February  6, 1818.    (Stat,  at  Large,  C7S.)   The  Act  of  May  «8,  1796,  (1  &<<*.,  558,)  conferrea  a 
similar  authority  to  acoept  the  services  of Tt  volunteers,"  but  was  never  carried  into  operation. 
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at  at  least  five  members.  A  leas  number,  as  will  presently  be  seen,  is  with- 
out power  to  enter  upon  the  trial  of  a  case,  to  proceed  with  a  trial  already 
begun,  or  to  perform  any  act  of  a  judicial  nature  if,  for  any  reason,  it* 
membership  should  be  reduced  below  that  number.  The  number  of  officers, 
who  shall  compose  a  particular  court  is  determined,  in  conformity  to  the 
terms  of  the  statute,  by  the  proper  convening  authority.  In  the  leading- 
case  of  Martin  vs.  Mott  it  was  held  by  the  Supreme  Court  of  the  United 


»  •  nui  ;i 
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[ON  OF  OOURTS-MABTIAI/:    TABULAE  STATEMENT.* 

* 

'  1.  Commissioned  officers,  having  military  rank.    (75,  77,  78  A.  W.) 
2.  On  active  list  of  the  Army.    Retired  officers  not  eligible.    (Sec 

1259,  R.  S.) 
8.  Rank  to  be  positive  or  relative  and,  if  practicable,  superior  to  that 
of  accused.     (79  A.  W.) 

4.  Number,  five  to  thirteen  inclusive;  of  thirteen  when  that  number 
can  be  assembled  without  manifest  injury  to  the  service.  (75, 76, 
A.W.) 

5.  Forces :  regular  army,  marine  corps,  volunteers,  and  militia  when 
in  active  service.  Regular  officers  not  eligible  to  try  officers  or 
enlisted  men  of  militia  or  other  forces.  (77  A.  W.,  Sec.  1658,  R.  S.) 
Except  members  of  marine  corps  when  detached  for  service  with 
the  Army.    (78  A.  W.) 


1  Prepared  by  Captain  Geo.  H.  Boughton,  8d  Cavalry,  Assistant  Professor  of  Law, 
U.  6.  Military  Academy. 
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States  that  the  clause  above  cited  in  relation  to  the  number  of  mem- 
bers was  "merely  directory  to  the  officer  appointing  the  court,  and  his 
decision  as  to  the  number  that  can  be  convened  '  without  manifest  injury 
to  the  service/  being  in  a  manner  submitted  to  his  discretion,  must  be  con- 
clusive.v  * 

Where  at  a  particular  post  or  detachment  the  statutory  number  of  mem* 
bers  cannot  be  assembled,  the  76th  Article  provides  that  the  commanding 
officer  shall  in  such  case  "  report  to  the  commanding  officer  of  the  depart* 
meat,  who  shall  thereupon  order  a  court  to  be  assembled  at  the  nearest 
post  or  department  at  which  there  may  be  such  a  requisite  number  of  officers, 
and  shall  order  the  party  accused,  with  necessary  witnesses,  to  be  transported 
to  the  place  where  the  said  court  shall  be  assembled."  * 

Trial  by  Inferiors  in  Bank. — The  79th  Article  of  War,  which  confers 
exclusive  jurisdiction  upon  general  courts-martial  for  the  trial  of  commis- 
sioned officers,  contains  the  added  requirement  that  "  no  officer  shall,  when 
it  can  be  avoided,  be  tried  by  officers  inferior  to  him  in  rank."  Whether 
the  trial  of  an  officer  by  officers  of  an  inferior  rank  can  be  avoided  or  not  is 

1  Martin  vs.  Aiott,  12  Wheaton,  19,  85;  U.  S.  vs.  Mullan,  140  U.  8.,  340;  Dynes  vs. 
Hoover,  20  How.,  81.  The  limitation  with  reference  both  to  the  numbers  and  rank  of  the 
members  of  a  general  court-martial  is  discretionary  with  the  appointing  power.  Mullan 
vs.  U.  9.,  23  Gt.  Cls.,  84.  It  is  not  essential  to  the  validity  of  the  proceedings  that  the 
order  convening  a  general  court-martial  of  less  than  thirteen  members  should  state  that 
"no  other  officers"  (or  ''no  greater  number")  "than  those  named  can  be  assembled 
without  manifest  injury  to  the  service."  Attorney-General  Wirt*  did  not  hold  such 
a  statement  to  be  essential,  but  simply  expressed  the  opinion  that  the  President,  before 
confirming  a  certain  death -sentence  adjudged  by  a  court  of  less  than  thirteen  members, 
would  properly  satisfy  himself  that  a  court  of  the  full  number  could  not  have  been 
convened  without  prejudice  to  the  service.  It  was  held  at  an  early  period  by  the  IT.  S. 
Supreme  Court  that  it  was  for  the  convening  authority  to  determine  as  to  what  number 
of  officers  could  be  detailed  without  manifest  injury  to  the  service,  and  that  his  decision 
on  the  subject  would  be  conclusive.!    Dig.  J.  A.  Gen.,  88,  par.  8. 

f  Prior  to  the  passasre  of  the  first  Mutinv  Act  in  England  there  does  not  seem  to  have 
been  any  fixed  rale  as  to  the  number  of  officers  necessary  to  constitute  a  general  court- 
martial.  In  the  reign  of  James  II.  seven  officers  were  requisite  to  constitute  such  a 
tribunal.  Courts  held  under  the  first  Mutiny  Act  J  were  composed  of  thirteen  officers 
"  whereof  none  under  the  degree  of  captain."  The  peculiar  circumstances  attending  the 
enactment  of  the  Mutiny  Act  in  the  reign  of  William  and  Mary  suggest,  as  a  reason  for 
fixing  the  number  at  thirteen,  the  analogy  of  the  judge  and  jury  of  twelve  before  whom 
criminal  case-*  at  common  law  were  tried.  Such  an  analogy,  indeed,  is  suggested  by 
Clode,  in  his  Military  and  Martial  Law,  in  the  reason  which  he  assigns  for  the  selection 
of  the  number  thirteen  as  composing  the  general  court-martial,  first  authorized,  by 
statute,  during  the  reign  of  William  and  Mary:  «•  When  provision  was  first  made,  under 
the  military  code,  for  the  trial  of  an  offender  by  a  court  composed  of  the  president  and 
twelve  officers,  it  may  reasonably  be  presumed  t-bat  the  controlling  analogy  which 
suggested  the  tribunal  was  the  civil  administration  of  justice  by  a  presiding  judge 
appointed  by  the  crown,  and  twelve  jurymen  summoned  by  the  sheriff,  to  deal  with  all 
the  questions  of  law  and  fact  that  might  be  brought  before  them.w§  In  the  English 
service  the  president  is  appointed,  as  such,  by  the  convening  authority,  and  has  certain 
functions  assigned  to  him  by  statute  and  regulation.!  This  is  not  the  case  in  the  United 
.States. 

•  1  Opina.  Att  -Gen..  206. 

t  Martin  vs.  Mott.  12  Wheat.,  10,  85. 

!1  William  and  Mary.  Ch.  1.  8.  4. 
Clode,  Military  and  Martial  Law.  104. 
Army  Act  of  1881. 
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a  question  not  for  the  accused  or  the  conrt,  bat  for  the  officer  convening 
the  court;  and  his  decision  upon  this  point  (as  indicated  by  the  detail. itself 
as  set  forth  in  the  convening  order),  as  upon  that  of  the  number  of  members 
to  be  detailed,  is  conclusive.  An  officer,  therefore,  cannot  successfully 
challenge  a  member  simply  because  he  is  of  a  rank  inferior  to  his  own.1 

Minimum  Membership. — While  the  normally  constituted  general  court- 
martial  should,  and  usually  does,  contain  thirteen  members,  it  has  been  seen 
that  it  is  not  necessary  to  the  legality  of  its  procedure  that  it  should  be 
composed  of  that  number;  the  corresponding  requirement  respecting  the 
common-law  jury,  that  it  shall  maintain  its  numbers  unimpaired  throughout 
a  particular  trial,  being  obviously  out  of  place,  and  at  times  impossible  of 
attainment,  in  the  practice  of  courts- martial,  especially  in  time  of  war  or 
during  the  pendency  of  active  military  operations.  The  minimum  below 
which  a  general  court-martial  ceases  to  have  power  to  try  cases  is  fixed,  in 
the  75th  Article  of  War,  at  five  members.  When,  therefore,  for  fcny  cause, 
a  general  court-martial  has  been  reduced  below  that  number,  it  loses  its 
character  as  a  military  tribunal,  and  can  no  longer  exercise  jurisdiction  as 
such  until,  by  the  return  of  absentees  or  the  detail  of  new  members,  the 
legal  quorum  has  been  restored.* 

In  the  procedure  of  the  inferior  courts-martial  having  multiple  member- 
ship the  three  members  composing  the  tribunal  must  be  constantly  present 

1  Dig.  J.  A.  Gen.,  89,  par.  1.  The  statement  sometimes  added  in  orders  convening 
courts-martial  to  the  effect  tbat  "no  officers  other  than  those  named  can  be  detailed 
without  injury  to  the  service"  is  as  superfluous  and  unnecessary  for  the  purpose  of 
excusing  the  detailing  of  officers  junior  to  the  accused  as  it  is  for  accounting  for  the  fact 
that  less  than  the  maximum  number  have  been  selected  for  the  court.  (See  75th  Article.) 
Ibid. ,  par.  2. 

At  the  opening  of  a  trial  by  court-martial  it  was  objected  by  the  accused  that  nine  of 
the  thirteen  members  as  detailed  were  his  inferiors  in  rank,  and  that  the  detailing  of 
such  inferiors  could  have  been  "  avoided"  without  prejudice  to  the  service.  Held  that 
the  objection  was  properly  overruled  by  the  court.  Whether  such  a  detail  "can  be 
avoided  "  is  a  question  to  be  determined  by  the  convening  authority  alone,  and  one  upon 
which  his  determination  is  conclusive.*     ibid.,  par.  3. 

*  Where,  in  the  coarse  of  a  trial,  the  number  of  the  members  of  a  general  court- 
martial  is  reduced  by  reason  of  absence,  challenge,  or  the  relieving  of  members,  the 
court  may  legally  proceed  with  its  business  so  long  as  five  members,  the  minimum 
quorum,  remain;  otherwise  where  the  number  is  thus  reduced  below  five.  Ibid.,  87, 
par.  3. 

While  a  number  of  members  less  than  five  cannot  be  organized  as  a  court  or  proceed 
with  a  trial,  they  may  perform  such  acts  as  are  preliminary  to  the  organization  and 
action  of  the  court.  Less  than  five  members  may  adjourn  from  day  to  day.  and  where 
five  are  present  and  one  of  them  is  challenged  the  remaining  four  may  determine  upon 
the  sufficiency  of  the  objection.     Ibid. ,  par.  4. 

A  court  reduced  to  four  members  and  thereupon  adjourning  for  an  indefinite  period 
does  not  dissolve  itself.  In  adjourning  it  should  report  the  fa'  ts  to  the  convening 
authority  and  await  his  orders.  He  may  at  any  time  complete  it,  by  the  addition  of  a 
new  member  or  members,  and  order  it  to  reassemble  for  business.     Ibid.,  88,  par.  5. 

Where  a  court,  though  reduced  by  the  absence  of  members,  operation  of  challenges, 
etc.,  to  below  five  members,  yet  proceeds  with  and  concludes  the  trial,  its  further  pro- 
ceedings, including  its  finding  and  sentence  (if  an;r\,  are  unauthorized  and  inoperative. 
Ibid.,  par.  6. 

*  See  Mullaa  vs.  V.  8.,  140  U.  8..  240, 
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throughout  the  trial,  and  no  jurisdiction  can  be  exercised  unless  that  number 
of  members  participates  in  the  proceedings. 

Composition  of  the  Inferior  Courts-martiaL — The  membership  of  the 
several  inferior  courts,  like  that  of  the  general  court,  is  restricted  to  com* 
missioned  officers.1  The  Regimental  Court  is  composed  of  three  officers  of 
the  regiment  or  corps  to  which  the  accused  belongs;'  the  Garrison  Court 
of  three  officers  detailed  from  the  post  or  command  of  the  offioer  by  whose, 
order  the  court  convened."  Each  is  provided  with  a  judge-advocate.  The 
composition  of  the  Summary  Court  has  already  been  explained. 

THE   OFFICERS   OF   COURTS- MARTIAL. 

The  President. — No  special  rank  or  qualifications  are  required  for  the 
position  of  president  of  a  military  court.  In  our  practice  the  president  ia 
not  appointed  as  such;  he  is  simply  the  senior  in  rank  of  the  members 
present,  and  he  presides  by  virtue  of  his  seniority  alone.  If  the  senior  of  the 
officers  detailed  in  the  convening  order  is  not  present  with  the  court  at  the 
original  organization,  the  next  senior  present  becomes  president;  so  if  the 
officer  who  presided  at  the  beginning  of  a  trial  is  at  a  subsequent  stage  of 
the  proceedings  relieved,  or  compelled  to  be  absent  by  sickness,  etc.,  the  next 
ranking  officer  present  presides  as  a  matter  of  course;  and  the  senior  officer 
present  with  the  court  at  the  termination  of  the  trial  authenticates  the  pro- 
ceedings as  president.4 

The  president  of  a  court-martial  is  in  no  sense  its  commanding  officer; 
he  can  exercise  no  military  command  over  its  members,  and  is  without  power, 
as  such,  either  to  conduct  or  to  direct  or  control  its  proceedings.1  In  a 
leading  case  on  this  subject  it  was  decided  by  the  President  of  the  United 
States  that  "  the  presiding  officer  of  a  court-martial  (besides  the  duties  and 
privileges  of  a  member)  is  only  its  organ.  He  speaks  and  acts  for  it  in  each 
case  when  the  particular  rule  has  been  prescribed  by  law,  regulation,  or  ite 
own  resolution.  He  announces  the  adjournment  when  the  prescribed  hour 
has  arrived.  He  cannot  adopt  an  hour  different  from  that  which  has  been 
prescribed  without  the  approbation  of  a  majority  of  the  court  when  in 
session.  The  right  of  regulating  its  own  sessions  is  important  and  necessary, 
and  the  limitation  placed  on  it  by  the  95th  Article  of  War  was  obviously 
intended  to  secure  full  and  fair  deliberation.     In  this  and  all  deliberations 

1  Section  1342,  Revised  Statutes.     See,  also,  page  26,  ante, 

*  81st  Article  of  War. 
1  82d  Article  of  War. 

4  Dig.  J.  A.  Gen.,  608,  par.  1;  see,  also,  Manual  for  Courts-martial,  22. 

•  The  president  of  a  military  court  has  no  command  as  such.  As  president  he  cannot 
give  an  order  to  any  other  member.  As  the  organ  of  the  court  he  gives  of  course  the 
directions  necessary  to  the  regular  and  proper  conduct  of  the  proceedings;  but  a  failure 
to  comply  with  a  direction  given  by  him,  while  it  may  constitute  "  conduct  to  the- 
prejudice  of  good  order  and  military  discipline,"  cannot  properly  be  charged  as  a 
"disobedience  of  a  lawful  command  of  a  superior  officer "  in  violation  of  Article  21. 
Ibid. ,  609,  par.  4. 
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of  the  court  the  equality  of  the  several  members  was  intended  to  be 
preserved."  * 

The  presiding  officer  is  the  agency  through  which  the  court,  as  each, 
communicates  with  the  convening  authority  or  with  others;  he  is  responsi- 
ble for  the  preservation  of  order  in  the  immediate  presence  of  the  court,  he 
presides  at  its  deliberations,  and  may  exercise,  in  that  capacity,  the  authority 
rested  in  the  chairman  of  a  deliberative  body  by  the  rules  of  parliamentary 
procedure,  and  when  a  decision  has  been  reached  as  a  result  of  such  delibera- 
tion, he  announces  the  same  in  open  court.  "  In  deliberations  on  questions 
raised  upon  a  trial,  however,  as  well  as  in  the  finding  and  the  adjudging  of 
the  sentence,  the  presiding  member  is  on  a  perfect  equality  with  the  other 
members.  He  has  no  casting  vote,  nor,  if  the  vote  is  even,  does  his  vote 
have  any  greater  or  other  weight  or  effect  than  that  of  any  other  member." ■ 

Members. — The  qualifications  for  membership  have  already  been 
described.  It  is  proper  to  observe,  however,  that  such  membership  is  com- 
posed not  only  of  commissioned  officers,  but  of  commissioned  officers  haying 
military  rank.  This  to  enable  members  to  cast  their  votes  in  accordance  with 
the  requirement  of  the  95th  Article  that  "  members  of  a  court-martial  in 
giving  their  votes  shall  begin  with  the  youngest  in  commission.  In  all 
other  respects  it  is  the  purpose  of  the  statutes  creating  the  several  military 
tribunals  to  Becure  an  absolute  equality  of  rights  in  respect  to  the  member- 
ship.* 


1  The  case  of  Brevet  Lieutenant-Colonel  Backenstos,  published  in  General  Orders  No. 
14,  War  Department,  of  1850.  For  the  president  of  a  court-martial  to  assume  to  adjourn 
the  court  against  the  vote  of  the  majority  of  the  members  would  l>e  an  unauthorized  act 
and  a  grave  irregularity,  properly  subjecting  him  to  a  charge  under  the  62d  Article. 
Dig.  J.  A.  Gen.,  609.  par.  5. 

*  Dig.  J.  A.  Gen  ,  609,  par.  8.  While  a  special  authority — that  of  swearing  the  judge- 
advocate— is  devolved  upon  the  president  of  a  military  court  by  statute  (the  85th  Article 
of  War),  such  officer  has  in  other  respects— as  in  performing  the  usual  duties  of  a 
presiding  officer,  in  authenticating  the  proceedings  with  liis  signature,  and  in  communi- 
cating with  the  convening  officer  or  other  commander— no  original  authority,  but  acts 
simply  as  the  representative  and  "organ  *'  of  the  court.     Ibid  ,  608,  par.  2. 

The  further  function  devolved  upon  him  by  Article  52  is  not  known  to  have  ever 
been  exercised  in  on r  service;  the  Article  itself  is  a  dead  letter,  as  is  also  Article  53  in 
pari  materia.    Ibid.,  608,  par.  2.     Note,  2. 

In  the  British  service  there  is  a  jntirked  difference  of  practice  in  this  respect.  The 
president  is  named  in  the  order  appointing  the  court.  He  must  be  a  field-officer,  unless 
the  convening  officer  is  below  that  rank,  or  unless  such  convening  authority  is  of  opinion 
that  a  field-officer  is  not  available  for  detail*,  in  either  of  these  cases  an  officer  not  below 
the  rank  of  captain  may  be  appointed,  if  such  an  officer  be  available;  otherwise,  unless  a 
warrant  officer  is  to  be  tried,  the  president  mny  b»  detailed  from  the  grade  of  lieutenant  * 
Whenever  a  general  or  colonel  is  available  for  detail,  an  officer  of  inferior  rank  is  not  to 
he  appointed.     Queen's  Reg.,  8ec  VI,  par.  95. 

The  president  is  responsible  for  the  proper  conduct  of  the  trial;  he  is  to  see  that 
justice  is  administered,  that  the  prisoner  has  a  fair  trial,  and  that  he  does  not  suffer  any 
disadvantage  in  consequence  of  his  position  as  a  prisoner,  or  of  his  ignorance,  or  of  his 
capacity  to  examine  or  cross-examine  witnesses,  or  otherwise.!  English  Army  Act  of 
1881,  Sec.  58. 

'  See  paragraph  entitled  "The  President,"  supra. 

*  Manual  of  Military  Law,  500,  591. 
t  Ibid.,  022,  028. 
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When  a  court-martial  has  been  called  into  being  by  a  competent  conven- 
ing authority,  and  has  entered  upon  the  hearing  of  a  case  properly  referred 
to  it  for  trial,  it  is  independent  of  such  authority  pending  the  hearing  and 
determination  of  the  case.  As  he  created  it,  he  may  terminate  its  existence 
at  his  discretion  or,  by  a  proper  order,  may  cause  a  particular  case  to  be  dis- 
continued at  any  stage  of  the  trial; l  but  unless  such  power  be  exercised,  the 
convening  officer  is  without  power  to  regulate  its  conduct,  or  to  control  or 
influence  its  deliberations.* 

New  Members;  Believing  Members. — Unlike  the  common-law  jury,  it 
is  not  essential  to  the  legality  of  a  trial  by  court-martial  that  the  composition 
of  the  tribunal  should  remain  unchanged  during  the  progress  of  the  trial; 
new  members  may  be  added,1  and,  upon  the  occurrence  of  a  sufficient 
emergency,  members  who  have  participated  in  a  portion  of  the  trial  may  be 
relieved  and  assigned  to  other  posts  of  duty.  The  mere  promotion  of  an 
officer  during  the  trial  of  a  particular  case,  or  his  appointment  to  a  higher 
grade,  would  in  no  way  affect  his  competency  to  participate  in  the  trial.* 
It  is  highly  desirable,  however,  that  the  composition  of  a  court-martial 
should  remain  unchanged,  especially  during  the  pendency  of  a  particular 
trial,  and  in  practice  members  are  rarely  relieved  from  or  added  to  a  court 
during  the  trial  of  a  particular  case.* 


1  Dig.  J.  A.  Gen  ,  536;  ibid.,  458,  par.  10;  id.,  315,  par.  7.  See,  post,  the  article 
entitled  "Nolle  Prosequi." 

s  Macomb,  §  16.  A  court-martial  should  in  general  be  left  to  determine  its  own  course 
of  procedure,  except  where  the  same  is  defined  by  law  or  usage.  It  would  be  unwar- 
ranted by  usage  to  require  in  orders  that  a  court-martial  sball  adopt  a  certain  procedure 
in  any  case  or  class  of  cases  as  to  a  matter  properly  within  its  discretion.  Thus  a  com- 
mander could  not  proprrly  order  that  courts-martial  convened  by  him  should  take  testi- 
mony in  cases  in  which  the  accused  pleaded  guilty,  though  he  might  properly  recommend 
their  doing  so.     Dig.  J.  A.  Gen.,  813,  par.  2. 

8  To  add  a  new  member  to  a  military  court  after  any  material  part  of  the  trial  has  been 
gone  through  with  must  always  be  a  most  undesirable  measure,  and  one  not  to  be  resorted 
to  except  in  an  exceptional  case  and  to  prevent  a  failure  of  justice.  Adding  a  member 
after  all  the  testimony  has  been  introduced,  and  nothing  remains  except  the  finding  and 
sentence,  is  believed  to  be  without  precedent.     Dig.  J.  A.  Gen.,  495,  par.  3. 

4  The  receipt  by  a  member,  during  the  proceedings  of  the  court,  of  an  appointment  to 
a  higher  rank,  or  of  other  official  notice  of  his  promotion,  can  affect  in  no  manner  his 
competency  to  act  upon  the  court.  The  fact  of  the  promotion  should  indeed  be  noted  in 
the  record  and  the  officer  be  thereafter  designated  by  his  new  rank.     Ibid.,  par.  4. 

5  Where,  in  the  course  of  a  trial  by  court-martial,*  a  member  of  a  court  is  served  with 
a  legal  order  in  due  form  dismissing  or  discharging  him  from  the  military  service,  or  an 
official  communication  notifying  him  of  the  acceptance  of  his  resignation,  he  becomes 
thereupon  separated  from  the  Army  and  can  no  longer  act  upon  the  court;  Jie  should 
therefore  at  once  withdraw  therefrom,  and  the  fact  of  his  withdrawal,  explained  by  a 
copy  of  the  order,  be  entered  upon  the  record.  And  the  proceeding  should  be  similar 
where  a  member  is  served  with  an  order  of  the  President  placing  him  upon  the  retired 
list ;  retired  officers  not  being  legally  competent  to  sit  upon  courts  martial      Ibid. 

Where  an  officer  detailed  as  a  member  of  a  general  court-martial  was  duly  relieved 
by  order  therefrom,  but  continued  notwithstanding  to  sit  upon  the  court  during  a  trial, 
taking  part  in  the  findings  and  sentence,  held  that  the  proceedings  and  sentence  should 
properly  be  disapproved.*    Ibid.,  496,  par.  6. 

Where  the  term  of  service  of  a  member  as  an  officer  of  volunteers  expired  pending  a 
trial  by  the  court,  held  that  the  member  was  not  thereupon  disqualified,  but  could  legally 

*  See  General  Court-martial  Orders  No.  20,  Department  of  California,  1880. 
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Performance  of  Other  Duties. — The  liability  of  members  of  courts- 
martial  to  perform  duty  with  their  commands  is  regulated  by  Paragraph 
918,  Army  Regulations  of  1895,  which  provide^  that  "  a  member  stationed 
at  the  place  where  it  Bits  is  liable  to  duty  with  his  command  during 
adjournment  from  day  to  day."  ' 

The  Judge-Advocate.  —  All  courts-martial  haying  general  as  distin- 
guished from  summary  jurisdiction  are  provided  with  officers,  detailed  for 
the  purpose  by  the  proper  convening  authority,  whose  duty  it  is  to  prosecute 
cases  coming  before  them  in  the  name  of  the  United  States.  The  appoint- 
ment of  these  officers  is,  by  the  terms  of  the  74th  Article,  vested  in  tiie 
several  convening  officers,  who,  as  a  consequence  of  their  power  to  appoint 
courts-martial,  are,  by  that  Article,  authorized  to  appoint  judge-advocates 
for  the  same.*  "  While  a  civilian  may  legally  be  appointed,  or  rather 
employed,  as  judge-advocate  of  a  court-martial,  such  an  employment  has 
for  the  past  fifty  years  been  of  the  rarest  occurrence  in  the  military 
service,9"  and  the  duty  is  now  invariably  performed  by  a  commissioned 
officer  of  the  Army,  selected,  as  above  described,  by  the  proper  convening 
authority.4    All  commissioned  officers,  whether  belonging  to  the  line  or 

continue  to  act  upon  the  court  till  actually  disc-barged  or  mastered  out  of  the  service* 
Dig.  J.  A.  Gen.,  par.  4. 

1  See,  also,  "  Manual  for  Courts-martial/'  p.  .22.  In  an  emergency  indeed  arising  out 
of  a  state  of  war  or  other  public  exigency,  additional  service  may  be  imposed  upon  such 
officers  ;  in  a  case  of  this  kind,  however,  their  service  on  the  court  would  preferably  be 
temporarily  suspended.     Ibid  ,  493,  par.  1. 

1  8ee  note*  *o  the  Seventy  fourth  Article  in  the  chapter  entitled  The  Articles  of 
Wak. 

*  The  last  occasions  of  such  employment  are  believed  to  have  been  those  of  tlie  trial 


employed  as  judge-advocates.  In  an  early  case  the  Hon.  Martin  Van  Buren,  who  was 
afterwards  a  President  of  the  United  States,  was  employed  as  jndce-advocate. 

In  view  of  the  provisions  of  Sec.  17  of  the  Act  of  June  22,  1870.  (Sec.  189,  Rev.  Sts.,) 
transferring  to  the  Department  of  Justice  the  authority  to  employ  counsel  for  the  execu- 
tive departments,  neither  the  Secretary  of  War  nor  the  Secretary  of  the  Navv  is  now 
authorized  to  retain  a  civilian  lawyer  to  act  as  judge-advocate  of  a  court-martial.  13 
Opins.  Att.-Gen.,  514  ;  14  ibid.,  13. 

*  A?y  commissioned  officer  may  legally  be  appointed  judge-advocate  of  a  court- 
martial.  Thus  a  surgeon,  assistant  surgeon,  or  even  a  chaplain  is  legally  eligible  to  be 
so  detailed.  Dig.  J.  A.  Gen.,  456,  par.  2.  A  medical  officer  of  a  post  or  station  is 
legally  eligible  for  service  on  courts-martial,  either  as  a  member  or  a  judge-advocate, 
and  in  small  commands  surgeons  and  assistant  surgeons  are  not  unfrequentlv  detailed 
upon  suc]i  service.  In  view,  however,  of  the  fact  that  a  medical  officer  of  a  post,  with  a 
hospital  or  sick  men  under  his  charge,  is  practically  cojitinuouslv  "on  dutv,"  b»  sides 
requiring  a  considerable  time  for  study,  it  is  deemed  to  be  in  general  prejudicial  to  the 
interests  of  the  service  to  detail  such  officers  upon  courts  martial  where  it  can  well  be 
avoided.     Ibid.,  493,  par.  2. 

An  officer  serving  as  judge-advocate  on  the  staff  of  a  department  or  array  commander 
has,  as  such,  no  authority  to  act  as  judge-advocate  of  a  court-martial  convened  by  such 
commander.  If  it  is  desired  that  he  should  act  as  judge-advocate  of  such  a  court,  he 
should  be  specially  detailed  for  the  purpose.     Ibid.,  456,  par.  6.     A  court-martial  has  of 

•In  a  ease  in  O.  C.  M.  0. 104,  Dept.  of  Kentucky,  1865,  the  proceedings  were  properly  disapproved 
because  a  member  had  remained  and  acted  upon  the  trial  after  receiving  official  notice  of  his  muster- 
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staff  of  the  Army,  are  eligible  for  detail;  the  selection  in  a  particular 
instance  being  determined  by  the  character  and  importance  of  the  case  to  be 
tried  and  the  capacity  of  the  officer  for  the  performance  of  the  duty. 

A  separate  judge-advocate  should  be  appointed  for  each  general  court- 
martial  convened  by  a  department  or  other  competent  commander.  The 
same  officer  may  indeed  be  selected  to  perform  the  duties  of  judge-advocate 
as  often  as  may  be  deemed  desirable  by  the  commander,  but  he  should  be 
detailed  anew  for  every  court-martial  on  which  he  acts.  To  appoint  in  a 
general  order  a  particular  officer  to  act  as  judge  advocate  for  all  the  courts 
to  be  held  in  the  same  command  would  be  quite  irregular  and  without  the 
sanction  of  precedent.1 

Belief  of  Judge- Advocate. — As  the  judge-advocate  derives  his  authority 
to  act  from  the  appointment  of  a  particular  convening  authority,  "  it  is 
competent  for  the  commander  who  has  convened  a  court-martial  to  relieve 
the  officer  originally  detailed  in  that  capacity  and  substitute  another  in  his 
place,  and  Jibe  second  may  in  the  same  manner  be  relieved  by  a  third,  etc. 
The  relieving,  however,  of  a  judge-advocate,  pending  a  trial,  must  in 
general  embarrass  the  prosecution  of  a  case,  and  should  not  be  resorted  to 
if  it  can  well  be  avoided." 

Source  of  Authority. — Although  the  judge-advocate  is  an  officer  of  the 
court,  his  power  to  act  as  such  is  derived,  not  from  the  court,  but  from  the 
convening  authority.  For  this  reason  the  court  is  without  authority  to 
appoint  a  judge-advocate  or,  in  the  event  of  a  vacancy  occurring  in  the 
office,  to  authorize  one  of  its  members  to  act  in  his  stead;  such  power  being 
vested,  by  the  statute,  in  the  officer  convening  the  court.' 

General  Duties  of  the  Judge-Advocate.— It  has  been  seen  that  the  office 
of  judge-advocate  is  a  temporary  employment  created  by  statute;  the  general 
duties  of  the  office  are  defined  in  the  90th  Article  of  War,  which  empowers 
the  judge-advocate  to  prosecute  in  the  name  of  the  United  States.     Other 

coarse  no  authority  to  direct  or  empower  its  junior  member  or  any  other  officer  to  act  as 
its  judge-advocate.     Ibid.,  par.  5. 
1  Dig.  J.  A.  Gen.,  456,  par.  8. 

*  Ibid.,  par.  4. 

*  Ibid. ,  456,  par.  5.  A  direction,  in  an  order  convening  a  general  court-martial,  that 
If  the  judge- advocate  be  prevented  from  attending  the  junior  member  of  the  court  will 
act  in  his  stead  held  irregular  and  improper ;  the  function  of  a  judge-advocate  as 
prosecuting  officer*  not  being  properly  compatible  with  that  of  a  member  ofa  court- 
martial.  And— the  member  having  acted  as  judge-advocate  in  this  case — advised  that 
the  proceedings  (though  the  court  had  still  retained  five  members)  be  disapproved  by 
the  reviewing  authority.     Ibid. 

Where  a  court-martial  excused  its  judge-advocate,  and  required  its  junior  member  to 
act  as  judge  advocate  in  his  stead,  held  that  its  action  was  wholly  unauthorized  and  that 
its  proceedings  were  properly  disapproved. f  It  is  only  the  convening  authority  (or  his 
successor  in  command)  who  can  relieve  or  detail  a  member  or  a  judge-advocate.  Ibid.t 
517,  par.  16. 


*  See  the  00th  Article  of  War. 

♦  See  G.  C.  M.  O.  OS,  War  Dept.,  1874. 
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statutes  and  regulations  confer  upon  him  the  power  to  summon  witnesses 
and  in  certain  cases  to  compel  their  attendance  by  the  issue  of  compulsory 
process.  The  law,  regulations,  and  the  custom  of  service  thus  Test  in  the 
judge-advocate  the  duty  of  preparing  the  case  for  trial  and  charge  him  with 
the  responsibility  of  conducting  the  prosecution. 

A  court-martial,  being  a  judicial  body,  has  power  to  hear  and  determine 
•cases  which  have  been  properly  brought  before  it,  but,  except  in  case  of 
certain  contempts  committed  in  its  presence,  is  without  authority  to  insti- 
tute trials  or  to  conduct  prosecutions.  It  looks  to  the  judge-advocate,  its 
regularly  constituted  prosecuting  officer,  to  originate  business,  that  is,  to 
bring  case3  before  it  for  trial.  In  his  capacity  as  prosecuting  officer,  there- 
fore, the  judge-advocate  is  not  subject  to  its  control,  and  "  will  properly  be 
left  by  the  court  to  introduce  the  testimony  in  the  form  and  order  deemed 
by  him  to  be  the  most  advantageous  and,  generally,  to  bring  on  cases  for 
trial  and  conduct  their  prosecution  according  to  his  own  judgment."  * 

Duties  of  the  Judge-Advocate  Previous  to  the  Trial. — The  principal 
duty  of  the  judge-advocate  prior  to  the  meeting  of  the  court  is  to  prepare 
his  case  or  cases  for  trial.  This  includes  the  summoning  of  the  witnesses* 
for  the  prosecution  and  defense,  and  the  preliminary  examination  of  the 
former  with  a  view  to  a  regular  and  orderly  presentation  of  the  case  in 
behalf  of  the  United  States.  If  other  witnesses  than  those  named  in  the 
charges  and  specifications  are  material  and  necessary,  they  are  summoned  by 
the  judge-advocate;  the  names  of  the  witnesses  desired  by  the  accused  are  also 
obtained  and  formal  summons  are  issued  for  their  appearance.1  The  regula- 
tions restrict  the  power  of  the  judge-advocate  in  this  respect  to  the  extent 
of  forbidding  him  to  summon  witnesses,  at  the  expense  of  the  Government, 
without  the  order  of  the  court,  unless  satisfied  that  their  testimony  is 
material  and  necessary.4 

1  Dig.  J.  A.  Gen.  ,458,  par.  11.  Strictly,  communications  from  the  convening  author- 
ity  to  the  court  as  ruck,  (and  vice  versa,)  should  be  made  to  (and  by)  the  president  \s  its 
•organ  ;  communications  relating  to  the  conduct  of  the  prosecution  to  (and  by)  the  judge 
advocate.     Ibid.;  318,  par.  17. 

1  The  attendance  of  witnesses  is  obtained  as  to  military  persons  by  military  orders 
Issaed  by  competent  authority;  as  to  civilians,  by  the  issue  of  a  writ  of  subpoena.  (For 
forms  of  this  writ,  see  Manual  for  Courts- martial,  pp.  188,  189.)  The  latter  form  of 
process,  being  inapplicable  to  the  case,  is  never  issued  to  a  military  person. 

A  judge-advocate  is  authorized  to  subpoena  witnesses  only  for  testifying  in  court ;  he 
cannot  summon  a  witness  to  appear  before  himself  for  preliminary  examination.  For  this 
purpose  he  must  procure  an  order  to  be  issued  by  the  proper  commander.  Dig.  J.  A. 
Gen.,  p.  462,  par.  81. 

A  judjre-advocate  has  no  authority  to  employ  a  civil  official  or  private  civilian  to  serve 
subpoenas  if  by  so  doing  the  United  States  will  be  subjected  to  a  claim  for  compensation. 
Ibid.,  p.  468.  par.  82. 

•  For  a  discussion  of  this  subject,  see  the  chapter  entitled  Evidence. 
4  Paragraph  922,  Army  Regulations  of  1895. 

Except  where  their  testimony  will  be  merely  cumulative,*  and  will  clearly  add  noth- 
ing whatever  to  the  strength  of  the  defense  (see  Ninety-third  Article),  the  accused  is  in 

•  For  a  definition  of  the  term  "  cumulative  testimony,"  see  the  chapter  entitled  Bvmuroa. 
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Amendment  and  Modification  of  Charges. — The  case  which  it  is  the  duty 
of  the  judge-advocate  to  prepare  for  trial  is  that  referred  to  him  by  the  con* 
vening  authority.1  Where,  therefore,  charges,  already  formally  preferred, 
are  transmitted  to  him  for  prosecution,  he  should  not  assume  to  modify  them 
in  material  particulars  in  the  absence  of  authority  from  the  convening  officer. 
While  he  may  ordinarily  correct  obvious  mistakes  of  form,  or  patent  or  slight 
errors  in  names,  dates,  amounts,  etc.,  he  cannot  without  such  authority 
make  substantial  amendments  in  the  allegations,  or — least  of  all — reject  or 
withdraw  a  charge  or  specification,  or  enter  a  nolle  prosequi  as  to  the  same, 
or  substitute  a  new  and  distinct  charge  for  one  transmitted  to  him  for  trial 
by  the  proper  superior.  * 

Counsel  for  the  Accused. — In  addition  to  his  duty  as  prosecuting  officer 
in  behalf  of  tlie  United  States,  the  90  th  Article  of  War  provides  that  the 
judge-advocate  "  shall  so  far  consider  himself  counsel  for  the  prisoner  as  to 
object  to  any  leading  question  to  any  of  the  witnesses,  and  to  any  question 

general  entitled  to  have  any  and  all  material  witnesses  summoned  to  testify  in  his  behalf.* 
A  prompt  obedience  to  a  summons  is  incumbent  upon  ail  witnesses;  nor  is  a  commanding 
or  snperior  officer  in  general  authorized  to  place  any  obstacles  in  the  way  of  the  prompt 
attendance,  as  a  witness,  of  an  inferior  duly  summoned  or  ordered  to  attend  as  such.f 
Where  the  judge-advocate  has  declined  to  summon  a  witness  for  the  accused,  for  the 
reason  that  he  is  not  "  satisfied"  (in  the  words  of  paragraph  922  of  the  Army  Regulations 
of  1895)  that  his  testimony  is  "  material  and  necessary  to  the  ends  of  justice,"  tiie  court 
may,  in  its  discretion,  direct  him  to  be  summoned.  The  court,  however,  will  not  in  gen- 
eral  properly  sanction  the  summoning  of  a  witness  where  it  is  not  probable  that  his 
attendance  can  be  secured  within  a  reasonable  time  and  his  deposition  legally  be  taken 
pursuant  to  the  Ninety-first  Article  of  War.     Dig.  J.  A.  Gen.,  751,  par.  9. 

In  military  law  an  accused  party  cannot  be  deemed  to  be  entitled  to  have  a  witness 
summoned  from  a  distance  whose  military  or  administrative  duties  are  of  such  a  char- 
acter that  they  cannot  be  left  without  serious  prejudice  to  the  public  interests.  Article 
VI  of  the  amendments  to  the  Constitution,  declaring  that  the  accused  shall  be  entitled  *•  to 
be  confronted  with  the  witnesses  against  him,1'  applies  only  to  cases  before  the  United 
States  courts.  Thus  where  the  offense  charged  is  not  capital,  and  a  deposition  may  there- 
fore legally  be  taken  under  the  Ninety-first  Article  of  War,  the  Secretary  of  War  will  not 
in  general  authorize  the  personal  attendance  at  the  place  of  trial  of"  a  witness  whose 
office  or  duty  makes  it  necessary  or  most  important  that  he  should  remain  elsewhere. 
Ibid.,  752,  par.  10. 

An  accused  party  at  a  military  trial  can  rarely  be  entitled  to  demand  the  Attendance. 
as  a  witness,  of  a  chief  of  a  staff  corps,  much  less  that  of  the  President  or  the  Secretary  of 
War,  especially  as  some  minor  official  can  almost  invariably  furnish  the  desired  facts. 
If,  however,  the  testimony  of  one  of  the^e  officials  be  found' to  be  necessary  or  most  de- 
sirable, and  the  same  cannot  legally  be  taken  by  deposition,  the  court,  if  convened  at  a 
distance,  may  properly  be  adjourned  to  Washington  or  other  convenient  point,  in  order 
that  the  witness  may  be  enabled  to  attend  without  detriment  to  the  public  interests 
Ibid.,  par.  11. 


I  &  a  n'  m  n  i?'n4'  W£r  Vtfmit!Sm&  !8T8;,il,C  M"  °-  128'  Headquarters  of  Army,  1876. 
t  See  O.  C.  M.  O.  18.  Department  of  the  Platte.  18T7. 

«  tPS  Sm2'  6}a  *&*•  of- the  Cumberland,  1867:  do.  <8,  id.,  1868;  do   PR,  Dent  of  th*  South,  1874: 
Cai ,'  1880        '    *       P  6  Platt6'  1877;  d°'  18'  *"  1878;  do*  ^  Mil-  Di*.  <>'  Pacific  &&T>Loi 

iDig.  j.  A.  Gen.,  458,  par.  10. 
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to  the  prisoner,  the  answer  to  which  might  tend  to  criminate  himself."  * 
The  duty  of  the  judge-advocate  toward  the  accused  should  not  be  regarded 
as  confined  to  the  limited  province  of  "  counsel  for  the  prisoner"  as  tbe 
same  is  defined  in  the  90th  Article  of  War.  Where  the  accused  is  ignorant 
and  inexperienced  and  without  counsel — especially  where  he  is  an  enlisted 
man — the  judge-advocate  should  take  care  that  he  does  not  suffer  upon  the 
trial  from  any  ignorance  or  misconception  of  his  legal  rights,  and  has  fall 
opportunity  to  interpose  such  plea  and  make  such  defense  as  may  best  bring 
out  the  facts,  the  merits,  or  the  extenuating  circumstances  of  his  case.* 

This  duty  is  more  especially  incumbent  on  the  judge-advocate  in  cases 
where  the  prisoner  has  not  the  aid  of  professional  counsel  to  direct  him,, 
which  generally  happens  in  the  trials  of  private  soldiers,  who,  wanting  all 
advantages  of  education  or  opportunities  of  mental  improvement,  must 
stand  greatly  in  need  of  advice  in  such  trying  circumstances  as  are  sufficient 
to  overwhelm  the  acutest  intellect,  and  embarrass  or  suspend  the  powers  of 
the  most  cultivated  understanding.  It  is  certainly  not  to  be  understood 
that  in  discharging  this  office,  which  is  prescribed  solely  by  justice  and 
humanity,  the  judge-advocate  should  in  the  strictest  sense  consider  himself 
as  bound  to  the  duty  of  a  counsel,  in  exerting  his  ingenuity  to  defend  the 
prisoner  at  all  hazards  against  thoso  charges  which,  in  his  capacity  as  prose- 
cutor, he  is,  on  the  other  hand,  bound  to  urge  and  sustain  by  proof;  for, 
understood  to  this  extent,  the  one  duty  is  utterly  inconsistent  with  the  other.* 

All  that  is  required  is  that,  in  the  same  manner  as  in  the  civil  courts  of 
criminal  jurisdiction  the  judges  are  understood  to  be  counsel  for  the  person 
accused,  the  judge-advocate  in  courts-martial  shall  do  justice  to  the  cause  of 
the  prisoner,  by  giving  full  weight  to  every  circumstance  or  argument  in  his 
favor;  shall  bring  the  same  fairly  and  completely  into  the  view  of  the  court; 
shall  suggest  the  supplying  of  all  omissions  in  the  leading  of  exculpatory 
evidence;  shall  engross  in  the  written  proceedings  all  matters  which,  either 
directly  or  by  presumption,  tend  to  the  prisoner's  defense;  and,  finally,  shall 
not  avail  himself  of  any  advantage  which  superior  knowledge  or  ability  or 
his  influence  with  the  court  may  give  him  in  enforcing  the  conviction, 
rather  than  the  acquittal,  of  the  person  accused.4 

Opinions  in  Matters  of  Law. — The  Articles  of  War  are  silent  on  the 
subject  of  the  duty  of  the  judge-advocate  to  assist  the  court  with  bis  opinion 
or  advice  as  to  matters  of  law  arising  during  the  course  of  the  trial.     It  is 

1  Ninetieth  Article  of  War. 

1  Dig.  J.  A.  Gen.,  458,  par.  12.     See,  also,  note  4  post 

1  Macomb.  §  176. 

4  Ilid.  The  judge-advocate  should  also  advise  the  accused,  especially  when  ignorant 
and  unassisted  by  counsel,  of  his  rights  in  defense— particularly  of  his  right,  if  it  exists 
in  the  case,  to  plead  the  statute  of  limitations,  and  of  Lis  right  to  testify  in  liiR  own 
behalf.  A  failure  to  do  so,  however,  will  not  affect  the  legal  validity  of  the  proceedings; 
though  if  it  appear  that  the  accused  was  actually  ignorant  of  these' rights,  the  omission 
may  be  ground  for  a  mitigation  of  sentence.     Dig.  J.  A.  Gen.,  432,  par.  28. 
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strictly  the  proper  practice  for  a  judge-advocate  not  to  give  his  opinion  upon 
4t  point  of  law  arising  upon  a  military  trial  unless  the  same  may  be  required 
by  the  court.  This  practice,  however,  is  often  departed  from,  and  the 
•opinions  of  judge-advocates,  suitably  tendered,  are  in  general  received  and 
•entertained  by  the  court  without  objection,  whether  or  not  formally  called 
for.  But  where  the  court  does  object  to  the  giving  of  an  opinion  by  the 
judge-advocate,  he  is  not  authorized  to  attempt  to  give  it,  and  of  course  not 
authorized  to  enter  it  upon  the  record.1 

Counsel  to  Assist  Judge- Advocate. — In  cases  of  exceptional  difficulty  and 
public  importance  civil  counsel  were  formerly  not  unfrequently  retained  to 
assist  the  judge-advocate.  Since  the  creation,  however,  of  the  office  of 
Judge-advocate  General  of  the  Army,  and  of  the  corps  of  judge-advocates, 
by  the  Act  of  July  17,  1862,  such  instances  have  been  of  the  rarest  occur- 
rence.* 

Counsel  for  the  Accused. — An  officer  or  soldier  put  upon  trial  before  a 
court-martial  is  not  entitled  as  of  right  to  have  counsel  present  with  him  to 
assist  him  in  his  defense,  but  the  privilege  is  one  which  is  almost  invariably 
conceded;*  and  where* it  is  unreasonably  refused,  such  refusal  may  constitute 
ground  for  the  disapproval  of  the  proceedings.  A  court-martial,  however, 
is  not  required  to  delay  an  unreasonable  time  to  enable  an  accused  to 
provide  himself  with  counsel.4 

1  Dig.  J.  A.  Gen.,  459,  par.  15.  Whether  the  fact  that  the  opinion  was  offered  and 
objected  to  by  the  court  shall  be  entered  upon  the  record,  is  a  matter  for  the  court  alone 
to  decide.  It  is,  however,  certainly  the  better  practice  that  all  the  proceedings,  even 
those  that  are  irregular,  which  transpire  in  connection  with  the  trial,  should  be  set  out 
In  the  record  for  the  inspection  of  the  reviewing  authority.    Ibid. 

It  "  is  understood  to  be  his  duty  to  explain  any  doubts  which  may  arise  in  the  coarse 
of  their  deliberations,  and  to  prevent  any  irregularities  or  deviations  from  the  regular 
form  of  proceeding.  For  it  is  to  be  observed  tbat,  in  all  matters  touching  the  trials  of 
crimes  by  courts-martial,  wherever  the  military  law  is  silent  the  rules  of  the  common 
law,  as  generally  recognized  and  enforced  throughout  the  Union,  must  of  necessity  be 
resorted  to."  Mac  »mb,  §  174.  See,  also,  Ives,  23?;  BenSt  70;  1  Winthrop,  262  ;  Kennedy, 
Duties  of  Judge-Advocates,   128  ;  De  Hart,  824-6 ;  Tytler,  864,  5. 

1  Dig.  J.  A.  Gen.,  311.  Under  the  existing  law,  indeed,  which  is  contained  in  Section 
861  of  the  Revised  Statutes,  counsel  could  be  employed  (at  the  public  expense)  for  this 
purpose  only  through  the  Department  of  Justice  upon  the  request  or  recommendation  of 
the  Secretary  of  War.  Ibid.  The  detail  of  a  commissioned  officer  for  this  purpose,  though 
Infrequent,  is  warranted  by  precedent,  and  is  within  the  authority  of  the  convening 
officer  in  cases  in  which,  in  his  opinion,  such  a  course  is  either  necessary  or  desirable. 

1  Compare  on  this  subject.  People  w.  Daniell,  6  Lansing,  44;  People  w.  Van  Allen, 
55  N  York.  81.  The  restriction  upon  the  admission  of  counsel  for  the  accused  in  court- 
martial  trials  is  said  by  Clode  to  have  had  its  origin  in  the  circumstance  that  military 
tribunals,  as  such,  were  without  power  to  award  the  payment  of  legal  expenses.  It  may 
also  be  traced  to  the  inherent  power  of  courts  of  limied  jurisdiction  to  prescribe  rules 
for  their  own  procedure.  Clode,  Military  Forces,  169;  ibid.,  Military  Law,  120;  see,  also, 
Collier  «r.  Hicks,  B.  &  Adol.,  668;  Tytler,  250  In  the  British  service  the  appearance 
of  counsel,  in  behalf  of  both  prosecution  and  defense,  is  regulated  by  Section  129  of  the 
Army  Act  of  1881,  subject,  however,  to  the  provisions  of  the  Rules  of  Procedure  in 
Tespect  to  the  rights  and  duties  of  counsel.* 

4  Dig.  J.  A.  Gen.,  311,  par.  1.    While  reasonable  facilities  for  procuring  such  counsel 

«. 

•  See  Rules  85-08,  Rules  of  Procedure;  Man.  of  Mil.  Law.,  688-648.  See,  also,  pp.  6ft,  478,  and  638-641, 
ibid. 
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Conniel  for  Enlisted  Men. — It  is  required  by  the  Army  Regulations  that 
the  commanding  officer  of  a  post  at  which  a  general  court-martial  is  con- 
vened shall,  "  at  the  request  of  any  prisoner  who  is  to  be  arraigned,  detail  as 
counsel  for  his  defense  a  suitable  officer,  one  not  directly  responsible  for  the 
discipline  of  an  organization  serving  thereat,  nor  acting  as  a  summary  court. 
If  there  be  no  such  officer  available,  the  fact  will  be  reported  to  the  appoint- 
ing authority  for  action.  An  officer  so  detailed  should  perform  such  duties 
as  usually  devolve  upon  counsel  for  defendant  before  civil  courts  in  criminal 
cases.  As  such  counsel  he  should  guard  the  interests  of  the  prisoner  by  all 
honorable  and  legitimate  means  known  to  the  law.1 

as  he  may  desire  should  be  afforded  an  accused,  his  claim  mast  be  regarded  as  subordinate 
to  the  interests  of  the  service.  Thus  where  an  accused  officer  applied  to  the  department 
commander,  who  had  convened  the  court,  to  authorize  a  particular  officer  whom  he 
desired  as  counsel  to  act  in  that  capacity,  and  this  officer  could  not  at  the  time  be  spared 
from  his  regular  duties  without  material  prejudice  to  the  public  interests,  held  that  the 
commander  was  justified  in  denying  the  application,  and  further  that  the  validity  of  the 
subsequent  proceedings  and  sentence  in  the  case  was  not  affected  by  such  denial.  Ibid., 
312,  par.  2.  ^ 

An  application  by  an  accused  officer  to  be  furnished,  at  the  expense  of  the  United 
States,  with  civil  counsel  to  defend  him  on  his  trial  by  court-martial  remarked  upon  as 
unprecedented  and  not  to  be  entertained.  Par.  968,  A.  R.,  1895,  relates  to  no  such  a  case. 
No  authority  exists  for  the  payment  by  the  United  States  of  civil  counsel  employed  by 
an  officer  to  defend  him  on  his  trial  by  court-martial.     Ibid.,  812,  par.  6. 

1  Paragraph  926,  Army  Regulations  of  1895.  Held  that'G.  O.  29  of  1890,  providing 
for  the  detail,  by  the  commander  of  a  post  at  which  a  general  court-martial  is  ordered  to 
sit,  of  a  suitable  officer  of  his  command  to  act  as  counsel  for  prisoners  to  be  arraigned, 
if  requested  by  them,  was  not  to  be  construed  as  sanctioning  the  detail  or  voluntary 
appearance  of  a  post  commander  himself  in  such  capacity  at  his  own  post.  Ibid.,  312, 
par.  5.  The  phrase  "one  not  directly  responsible  for  the  discipline  of  an  organization 
serving  thereat  "  has  been  given  an  authoritative  interpretation  in  Circular  No.  8, 
A.  G.  0.  of  1894  :  "No  officer  directly  responsible  for  the  discipline  of  an  organization 
or  organizations  under  his  command — as  the  commanding  officer  of  a  post,  band,  com- 
pany, battalion,  squadron,  or  regiment — nor  the  trial  officer  of  a  summary  court,  will  be 
regarded  as  a  '  suitable '  officer  under  tbe  provisions  of  General  Orders  No.  29,  1890, 
A.  G.  O:,  fortius  duty  at  the  post  where  he  is  stationed  "  Par.  Ill,  Circular  No.  8,  A.  G.  O., 
1894. '  See,  also,  Circular  No.  5,  A.  G.  O.,  1894,  and  Manual  for  Courts-martial,  p.  25. 

The  Manual  for  Courts-martial,  which  is  the  authoritative  guide  for  the  Army  in 
court-martial  practice,  prescribes  that  an  officer  detailed  as  counsel  for  a  soldier  before  a 
court-martial  should  guard  the  interests  of  the  accused  by  all  honorable  and  legitimate 
means  known  to  the  law.  Unless  this  is  understood  to  be  subject  to  an  important 
modification  it  will  be  misleading.  The  modification  is  that  he'must  not  do  anything 
Inconsistent  with  military  relations. 

It  is  necessary  that  discipline  should  be  maintained.  Discipline  is  founded  on  respect 
for  authority.  The  position  of  counsel  for  the  accused  does  not  give  an  officer  the  right 
to  disregard  the  obligations  arising  out  of  this  relation.  The  tendency  to  go  too  far  in 
assimilating  the  court-martial  trial  to  the  ordinary  criminal  trial  is  noticeable  and  should 
not  be  encouraged.  It  would  be  decidedly  harmful,  and  unless  the  Manual  is  understood 
as  indicated  it  would  be  a  step  in  the  wrong  direction.  It  is  therefore  the  duty  of  an 
officer  assigned  as  counsel  for  an  accused  person  to  conduct  the  defense  not  only  with 
a  due  regard  for  authority,  but  within  the  well-understood  limits  prescribed,  in  the 
interest  of  discipline,  by  the  established  procedure  of  courts-martial.  It  can  never  be 
necessary,  and  it  certainly  will  never  be  justifiable,  for  the  counsel  for  the  accused  to  lay 
aside  his  obligation  to  respect  authority,  and  his  position  will  not  give  him  immunity  it 
he  does  it.*    (Judge* Advocate  General.) 


*  8ee,  also,  for  a  definition  of  the  duties  of  an  officer  assigned  as  counsel,  the  paragrapl 
Vase  88,  ante,  relating  to  the  duty  of  the  judge-advocate  as  counsel  for  the  accused. 
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The  privilege  of  being  represented  by  counsel  does  not  apply  in  cases 
tried  by  inferior  courts.1 

An  accused,  prior  to  arraignment,  even  if  in  close  arrest,  should  be 
allowed  to  have  interviews  with  such  counsel,  military  or  civil,  as  he  may 
have  selected.  So,  his  counsel  should  be  permitted  to  have  interviews  with 
any  accessible  military  person  whom  it  may  be  proposed  to  use  as  a  material 
witness,  or  whose  knowledge  of  facts  may  be  useful  to  the  accused  in  pre* 
paring  for  trial.* 

A  military  court  has  no  authority  (analogous  to  that  sometimes  exercised 
by  civil  courts  in  criminal  cases)  to  assign  counsel  to  an  accused  unprovided 
with  counsel.  Nor  can  such  a  court  excuse  one  of  its  members  to  enable 
him  to  act  as  counsel  for  an  accused.1 

REPORTERS,    INTERPRETERS,    AND   CLERKS. 

Keporter,  How  Appointed. — Section  1203  of  the  Revised  Statutes  pro- 
vides that  "  the  judge-advocate  of  a  military  court  shall  have  power  to 
appoint  a  reporter,  who  shall  record  the  proceedings  of,  and  testimony  taken 
before,  such  court,  and  may  set  down  the  same,  in  the  first  instance,  in 
shorthand.  The  reporter  shall,  before  entering  upon  his  duty,  be  sworn 
or  affirmed  faithfully  to  perform  the  same."  * 

The  power  conferred  by  this  statute  is  vested  exclusively  in  the  "  judge- 
advocate,"  and  cannot  be  exercised  by  the  court;  it  should  be  resorted  to, 
however,  only  in  an  important  case.* 

1  Manual  for  Courts-martial,  25,  par.  1,  note. 
«  Dig.  J.  A.  Gen.,  812,  par.  3. 

•  Ibid. ,  par.  4. 

4  The  statute  does  not  indicate  by  whom  the  reporter  shall  be  sworn.  In  practice  he 
is  sworn  by  the  judge-advocate ;  a  form  of  oath  being  prescribed  in  the  Manual  for 
Courts-martial.  If  the  same  party  is  employed  as  a  reporter  for  more  than  one  case, 
he  should  properly  be  sworn  anew  in  each  case. 

When  a  reporter  is  employed  under  Section  1203,  Revised  Statutes,  he  shall  be  paid, 
upon  the  certificate  of  the  judge-advocate,  not  to  exceed  $1  an  hour  for  tho  time  occupied 
in  court  by  himself  or  a  competent  assistant  necessarily  employed  for  him  by  the  judge- 
advocate,  and  15  cents  per  100  words  for  the  first  and  5  cents  per  100  words  for  each 
additional  copy  of  the  transcript  of  notes  and  of  exhibits  copied;  and  in  case  the  court  is 
held  more  than  ten  miles  from  the  place  of  employment  of  himself  and  assistants  they 
shall  each  be  allowed  mileage  over  the  shortest  usually  traveled  route  at  the  rate  of  8 
cents  per  mile  going  to  the  place  of  holding  the  court,  and  $8  a  day  for  expenses  while 
necessarily  kept  by  the  judge-advocate  away  from  the  place  of  employment.  Reporters 
are  employed  by  the  judge- advocate  and  are  paid  by  the  Pay  Department,  at  the  rates 
herein  named,  upon  the  certificate  of  the  judge-advocate  that  the  services  charged  for 
have  been  rendered.     (Par.  1063,  A.  R.  1901.) 

The  only  authority  for  the  employment  of  reporters  for  courts-martial  is  that  contained 
in  Section  1203,  Revised  Statutes,  which  authorizes  the  judge-advocate  of  a  military  court 
to  appoint  a  reporter  for  such  court.  In  view  of  this  statute,  held  that  the  appointment, 
by  a  judge-advocate  on  the  staff  of  a  department  commander,  of  a  person  to  act  as  reporter 
for  all  the  courts  to  be  convened  in  the  department,  was  in  contravention  of  law  and  of 
no  effect.     Dig.  J.  A.  Gen.,  461,  par.  23. 

No  person  in  the  military  or  civil  service  of  the  Government  can  lawfully  receive  extra 
compensation  for  clerical  duties  performed  for  a  military  court.  (Par.  960,  A.  R.  1895.) 
See,  also,  Manual  for  Courts-martial,  pp.  25.  26. 

*  Par.  958,  Army  Regulations,  1895.  The  employment  of  a  stenographic  reporter, 
under  Section  1203,  .Revised  Statutes,  is  authorized  for  general  courts  only,  and  in  cases 
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Interpreters. — Interpreters  to  courts-martial  are  paid  by  the  Pay  Depart- 
ment upon  the  certificate  of  the  judge-advocate  that  they  were  employed  by 
order  of  the  court.  They  will  be  allowed  the  pay  and  allowances  of  civilian 
witnesses.1 

Interpreters  and  reporters  are  officers  or,  strictly  speaking,  employees  of 
the  court,  and  should  be  sworn  before  entering  upon  the  performance  of  their 
duties." 

Clerks. — There  is  no  authority  for  the  employment  of  a  civilian  clerk  for 
a  court-martial  other  than  the  "reporter"  authorized  by  Sec.  1203,  Rev. 
Sts.,  and  referred  to  in  par.  958  of  the  Army  Regulations  of  1895.  An 
enlisted  man  may  be  detailed  as  such  clerk  under  par.  958.  A  court- 
martial,  member  of  court,  or  judge-advocate  cannot  of  course  lawfully  com- 
municate to  a  reporter  or  clerk  the  finding  or  sentence  of  the  court  by 
allowing  him  to  record  the  same.  Before  proceeding  to  deliberate  upon  its 
finding,  the  court  should  require  the  reporter  or  clerk,  if  it  has  one,  to 
withdraw.  But  the  fact  that  the  finding  or  sentence  or  both  may  have  been 
made  known  to  the  reporter  or  clerk  of  a  court-martial  cannot  affect  the 
legal  validity  of  its  proceedings  or  sentence.1 

where  the  convening  authority  considers  it  necessary.  The  convening  authority  may 
also,  when  necessary,  authorize  the  detail  of  an  enlisted  man  to  assist  the  judge- advocate 
of  a  general  court  in  preparing  the  record. 

1  Par.  961,  A.  R.  1895.  That  a  member  of  the  court  acted  as  interpreter  on  a  trial 
held  an  irregularity,  but  one  which  did  not  affect  the  legal  validity  of  the  proceedings. 
Dig.  J.  A.  Gen.,  454,  par.  1. 

Where  the  charges  against  a  private  solaier  were  preferred  by  the  captain  of  his 
company,  who  also  acted  not  only  as  a  prosecuting%\vitness  but  as  interpreter  on  the  trial, 
held  a  grave  irregularity  which  might  well  induce  a  disapproval  of  the  proceedings 
and  sentence  unless  it  quite  clearly  appeared  that  no  injustice  had  been  done  the 
accused.*     Ibid.,  par.  2. 

1  For  forms  of  oaths,  see  Manual  for  Courts -martial,  p  29. 

*  Dig.  J.  A.  Gen.f  264.  par.  1.  In  view  of  the  interpretation,  by  successive  Attorneys- 
General,  f  of  the  term  "other  constant  labor,"  employed  in  the  Act  of  March  2,  1819,  (the 
original  of  the  provision  of  July  13,  1866.)  as  including  clerical  seivice,  and  of  the  con- 
tinued practice  of  the  government  in  accord  with  such  interpretation,  Hdd  that  enlisted 
men  detailed  as  clerks  of  courts-martial  might  properly  bo  regarded  as  entitled,  for  con- 
stant labor  as  such  "of  not  less  than  ten  days'  duration,"  to  the  extra  duty  pay  of  twenty 
cents  per  diem.  But  held,  in  view  of  the  positive  prohibition  of  Sec.  1765,  Rev.  Sts., 
that  a  soldier  could  not  legally  be  allowed  any  additional  compensation  for  such  service 
further  or  other  than  such  laborer's  pay  :  and  this  although  at  the  time  of  acting  as 
clerk  he  was  on  leave  of  absence.     Ibid.,  404,  par.  4 

Held  that  a  claim  by  an  officer  to  be  allowed  extra  compensation  for  services  rendered 
by  him  as  clerk  to  a  general  court-martial  of  which  he  was  the  junior  member  was 
wholly  without  sanction  in  usage,  and  moreover  could  not  be  allowed  without  a  violation 
of  Sec.  1765,  Rev.  Sts.     Ibid.,  264,  par.  2. 

•  That  an  Important  witness  on  a  trial  should  not  properly  h«  permitted  to  interpret  the  testimony 
of  another  such  witness  is  remarked  in  G.  O.  M.  O  24.  Dt»pt.  of  Texas,  1876. 

1 2  Opln.  Atk-Gen.,  706;  8  ibid*  116;  4  ibid.,  425;  10  ibid.,  472. 


CHAPTER  V. 

THE  JURISDICTION  OF  COURTS-MARTIAL. 

Sources. — The  jurisdiction  of  a  court  is  it  power  to  try  a  case.1  Juris- 
diction is  conferred,  as  to  the  State  courts,  by  the  common  law,  or  by 
statutes  of  the  State  by  whose  authority  they  are  created  and  in  whose 
behalf  they  act;'  that  of  the  several  Federal  courts  is  conferred  by  the  Con- 
stitution, or  by  laws  made  in  pursuance  thereof.  The  peculiar  jurisdiction 
exercised  by  courts-martial  is  conferred  by  the  Articles  of  War,  and  by  other 
enactments  of  Congress  of  similar  character  had  in  pursuance  of  the 
authority  conferred  upon  that  body  by  the  Constitution  to  "  make  rules  and 
regulations  for  the  government  of  the  land  and  naval  forces."  * 

Military  Jurisdiction. — Courts-martial,  as  has  been  seen,  are  courts  of 
limited  jurisdiction,  and  as  such  their  records  must  show  affirmatively  that 
they  have  authority  to  hear  and  determine  cases  coming  before  them  for 
trial.  The  jurisdiction  of  courts-martial  is  not  only  statutory,  but  is  also 
exclusively  criminal  in  character,  and  such  tribunals  are  entirely  without 
power  to  entertain  civil  causes,  or  to  take  jurisdiction  over  property  or 
property  interests  of  any  kind,  or  to  make  or  enforce  decrees  respecting  its 
possession  or  ownership.  Their  jurisdiction  \&' exclusive  as  to  what  are  known 
as  military  offenses,  that  is,  offenses  created  by  the  Articles  of  War,  and  by 
other  enactments  of  Congress  of  similar  character.4 

i  Rhode  Island  vs.  Mass.,  12  Pet.,  657 ;  Mo.  vs.  Lewis,  101  U.  S.,  22. 

*  Ex  parte  Doll  man,  etc,  4  Cr.,  75 ;  Sheldon  vs.  Sill,  8  How.,  441 ;  Boswell  vs.  Otis,  9 
How.,  886  ;  Rose  vs.  Himely,  4  Cr.  241. 
-  *  The  court-martial  having  jurisdiction  of  the  person  of  the  accused  and  of  the  offense 
charged,  and  having  acted  within  the  scope  of  its  lawful  power,  its  decision  and  sentence 
cannot  be  reviewed  or  set  aside  by  the  civil  courts  by  writ  of  habeas  corpus  or  otherwise. 
Johnson  vs.  Sayre,  158  U.  S.,  109,  118;  Dvnes  vs.  Hoover,  20  How.,  65.  82;  Ex  parte 
R*ed,  100  U.  S.,  13;  Ex  parte  Mason,  105  U.  S.f  696;  Smith  vs.  Whitney,  116  U.  S.t 
167.  177-179. 

4  Courts-martial  (though,  within  their  scope  and  province,  authoritative  and  inde- 
pendent tribunals)  are  bodies  of  exceptional  and  restricted  powers  and  jurisdiction  ;  their 
cognizance  being  confined  to  the  distinctive  classes  of  offenses  recognized  by  the  military 
code.  Their  jurisdiction  is  criminal,  their  function  being  to  assign,  in  proper  cases, 
punishment  ;  they  have  no  authority  to  adjudge  damages  for  personal  injuries  or  private 
wrongs.*  Dig.  J.  A.  Gen.,  321,  par.  1  ;  Ex  parte  Wilkins.  8  Peters.  209 ;  Barrett  vs. 
Crane,  16  Verm.,  246;  Brooks  vs.  Adams,  11  Pick.,  441  ;  Brooks  vs.  Davis,  17  u£,  148: 
Brooks  vs.  Daniels,  22  id.,  498 ;  Washburn  vs.  Phillip*,  2  Met.,  296  ;  Smith  vs.  Shaw.  12 
Joins.,  257  ;  Mills  vs.  Martin,  19  id.,  7 ;  In  Matter  of  Wright,  84  How.  Pr.,  221 ;  Doffield 


*  See  2  Greenl.  Ev.,  sees.  471, 476  ;  United  States  v.  Clark,  6  Otto,  40  ;  Warden  vs.  BdUey,  4  Taont.,  TEL 
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Concurrent  Jurisdiction. — From  the  nature  and  source  of  their  respective- 
jurisdictions,  civil  and  military  courts  can  never  have  concurrent  jurisdiction 
in  the  strict  sense  of  the  term.  The  same  act  or  omission,  however,  may 
give  rise  to  both  a  military  and  a  civil  trial,  but  the  offense  in  each  case  ia 
distinct  and  separate,  one  being  created  by  the  Articles  of  War  and  the* 
other  by  the  common  law,  or  by  statute  in  the  State  or  district  within  whose* 
territorial  limits  it  was  committed.1 

Classification.  —  The  question  of  jurisdiction  as  respecting  military 
tribunals  may  be  regarded  from  several  points  of  view,  accordingly  as  it. 
relates  (1)  to  place,  (2)  to  time,  (3)  to  persons,  or  (4)  to  offenses.  These 
aspects  of  the  subject  will  be  discussed  in  the  order  named. 

1.  Jurisdiction  as  to  Place. — The  jurisdiction  of  courts-martial,  not. 
being  restricted*  in  point  of  territorial  operation,  extends  to  every  part  of 
the  territory  of  the  United  States  and,  as  to  military  persons,  covers  all 
military  offenses  committed  by  them,  whether  within  or  beyond  such  terri- 
torial limits.  In  so  far,  therefore,  as  mere  jurisdiction  is  concerned,  its 
^— ^—       ~~—» — ■- ^— ~— »— ^ — — ■"— ^ ^~*— ■ ^ *^-^~ ^~^^—  ■       '  ■ 

vs.  Smith.  3  Sergt  &  Rawle,  590  ;  Bell  vs.  Tooley,   12  Iredell,  605 ;  State  vs.  Stevens,  & 
McCord,  32 ;  Miller  vs.  Setire,  2  W.  Black.,  1141 ;  6  Opins.  Att.-Gen.,  425. 

"  A  court-martial  is  a  coart  of  limited  and  special  jurisdiction.  It  is  called  into 
existence,  by  force  of  express  statute  law,  for  a  special  purpose  and  to  perform  a  par- 
ticular duty ;  and  when  the  object  of  its  creation  is  accomplished  it  ceases  to  exist.  ...  If, 
in  its  proceedings  or  sentence,  it  transcends  the  limit  of  its  jurisdiction,  the  members  of" 
the  court  and  the  officer  who  executes  its  sentence  are  trespassers,  and  as  such  are  an- 
swerable to  the  party  injured,  in  damages,  in  the  courts."    3  Greenl.  Ev.,  sec.  470. 

Courts-martial  are  no  part  of  the  judiciary  of  the  United  States,  but  simply  instru- 
mentalities of  the  executive  power.  They  are  creatures  of  orders;  the  power  to  convene- 
them,  as  well  as  the  power  to  act  upon  their  proceedings,  being  an  attribute  of  command. 
But,  though  transient  and  summary,  their  judgments,  when  rendered  upon  subjects 
within  their  limited  jurisdiction,  are  as  legal  and  valid  as  those  of  any  other  tribunals, 
nor  are  the  same  subject  to  be  appealed  from,  set  aside,  or  reviewed  by  the  courts  of  the 
United  States  or  of  any  State.    Ibid.,  313,  par.  1. 

See,  also.  Dynes  vs.  Hoover,  20  Howard,  79  ;  Ex  parte  Vail  an  dig  ham,  1  Wallace,  243  ; 
Wales  vs.  Whitney.  114  U.  S.,  564;  Fugitive  Slave  Law  Cases,  1  Blatch.,  635;  In  re 
Bogart,  2  Sawyer.  402,  409;  Moore  vs.  Houston.  3  S.  &  R..  197;  Ex  parte  Dunbar.  14  Mass., 
392;  Brown  vs.  Wadsworth,  15  Verm.,  170;  People  vs.  Van  Allen,  55  N.  Y.,  81  ;  Perault 
f*  Rand,  10  Hun,  22*3 ;  Ex  parte  Bright,  1  Utah,  148,  154 :  Moore  vs.  Bastard,  4  Taunt., 
67 ;  6  Opins.  Att.-Gjen.,  415,  425.  "  No  acts  of  military  officers  or  tribunals,  within  the- 
scope  of  their  jurisdiction,  can  be  revised,  set  aside,  or  punished,  civilly  or  criminally, 
by  a  court  of  common  law."  Tyler  vs.  Pomeroy,  8  Allen,  484.  Where  a  court-martial 
has  jurisdiction,  "  its  proceedings  cannot  be  collaterals  impeached  for  any  mere  error  or 
irregularity  committed  within  the  sphere  of  its  authority.  Ifs  judgments,  when  approved 
as  required,  rest  on  the  same  basis  and  are  surrounded  by  the  same  considerations  which 
give  conclusiveness  to  the  judgments  of  other  legal  tribunals,  including  as  well  the 
lowest  as  the  highest,  under  like  circumstances."     Ex  parte  Reed.  10  Otto,  18. 

1  A  soldier,  for  example,  assaults  his  superior  officer,  the  latter  being;  in  the  execution 
of  his  office,  at  a  military  post.  The  off-nse  committed  in  this  case  constitutes  a  viola- 
tion of  the  21st  Article  of  WarT  over  which  a  court-martial  has  exclusive  jurisdiction. 
Were  an  enlisted  man.  however,  to  meet  a  military  superior,  under  similar  circumstances 
of  duty,  in  a  city  or  other,  place  without  or  beyond  the  limits  of  a  military  post,  and  to 
make  a  similar  assault  upon  him,  two  separate  offenses  would  result :  one  the  civil  offense 
of  assault  and  battery,  triable  by  a  civil  court  havincr  appropriate  criminal  jurisdiction, 
the  other  the  military  offense  of  striking  a  superior  officer,  under  the  21st  Article  of 
War,  which  would  be  exclusively  triable  by  court-martial.  In  neither  case  could  an 
acquittal  or  conviction  by  one  tribunal  be  pleaded  in  bar  of  a  trial  before  the  other,  since- 
the  offenses  are  distinct  in  each  case,  though  growing  out  of  precisely  the  same  act; 
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matters  not  where  an  offense  has  been  committed,  so  long  as  it  is  one  over 
which  some  form  of  military  tribunal  has  jurisdiction  and  is  committed  by  a 
person  amenable  to  military  law.1 

Restriction  upon  the  Convening  Authority. — While,  as  has  been  seen, 
there  is  no  limitation  upon  the  territorial  jurisdiction  of  military  tribunals 
in  so  far  as  the  place  of  commission  of  the  offense  is  concerned,  there  are 
certain  limitations  in  respect  to  the  places  at  which  courts-martial  shall  be 
convened  by  each  of  the  several  classes  of  persons  empowered  by  law  to  con- 
stitute them.  It  may  be  said,  in  general,  that  a  convening  officer  may  con- 
vene a  court-martial  only  at  a  place  within  the  territorial  limits  of  his 
command.  Thus  the  President  of  the  United  States,  the  Secretary  of  War, 
and  the  Major-General  commanding  the  Army  may  convene  general  courts- 
martial  at  any  place  within  the  territorial  jurisdiction  of  the*  United. States; 
a  department  commander  may  similarly  convene  such  courts  at  anyplace 
within  his  department,  a  division  commander  within  his  division,  and  so  on. 
A  garrison  or  summary  court  may  only  be  convened  at  the  post  or  garrison- 
commanded  by  its  convening  officer.  When  the  power  to  convene  a  court- 
martial  appertains  to  a  command,  as  distinguished  from  a  place, — as  to  a 
regiment  or  an  army  in  the  field,  for  example, — it  ihay  be  exercised  wherever 
such  command  may  lawfully  be  operating  when  the  necessity  for  the  trial  » 
arises. 

2.  Jurisdiction  in  Point  of  Time. — As  courts-martial  do  not  depend 
upon  a  state  of  war  for  their  jurisdiction,  save  in  respect  to  the  crimes  men- 
tioned in  the  58th  Article  and  to  a  limited  number  of  offenses  which  pertain 
solely  to  a  state  of  war,  which  do  not  exist  in  time  of  peace,  and  which  cease 
to  exist  with  the  termination  of  hostilities  or  with  the  treaty  of  peace,  the 
jurisdiction  of  military  courts  is  only  restricted  in  point  of  time  by  the 
operation  of  statutes  of  limitation. 

Statutes  of  Limitation. — Statutes  of  limitation,  in  criminal  practice,  are 
enactments  which,  if  pleaded  by  an  accused,  operate  to  deprive  the  courts 
of  power  to  try  certain  offenses  when  a  period  of  time,  expressly  stated 
in  the  statute,  has  elapsed  since  their  commission.  These  statutes  are 
not  prohibitory  as  to  jurisdiction,  but  constitute  matter  of  defense  which, 
to  become  effective,  should  be  pleaded  and  proved.*  "  By  pleading  the 
general  issue   the   accused  is  assumed  to   waive   the  right  to  plead  the 

This  double  jurisdiction,  or  liability,  is  not  peculiar  to  the  practice  of  courts-martial, 
since  it  may  be  created  by  the  criminal  laws  of  the  United  States  and  those  of  one  of  the 
States  of  tlie  Union.  A  sale  of  liquor  without  a  Federal  license  in  a  State  in  which  the 
sale  of  liquor  is  prohibited  by  law  may  constitute  a  penal  offense  under  the  prohibitory 
law  of  the  State  and,  at  the  same  time,  an  offense  against  the  revenue  laws  of  the  United' 

1  Dig.  J.  A  Gen.,  822,  par.  2. 

9  Manual  for  Courts-martial,  p.  82;  Di*.  J.  A.  Gen..  124,  par.  12;  In  re  Bogart,  2 
Sawyer,  397:  In  re  White,  17  Fed.  Rep.,  728;  In  re  Davison,  21  ibid.,  618;  In  re  Zim- 
merman, 80  Fed.  Rep.,  176;  G.  O.  22  of  1893.  And  compare  U.  S.  w.  Cooke,  17  Wallace, 
168. 
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limitation  by  a  special  plea  in  bar;  but,  under  a  plea  of  not  guilty,  the 
limitation  may  be  taken  advantage  of  by  evidence  showing  that  it  has  taken 
effect."  ' 

Limitations  at  Military  Law. — Two  statutes  of  limitation  form  part  of 
the  military  law  of  the  United  States.  One  of  these,  which  is  embodied  in 
the  103d  Article  of  War  and  applies  to  military  offenses  generally,  provides 
that  "  no  person  shall  be  liable  to  be  tried  and  punished  by  a  general  court- 
martial  for  any  offense  which  appears  to  have  been  committed  more  than 
two  years  before  the  issuing  of  the  order  for  such  trial  unless,  by  reason  of 
having  absented  himself,  or  of  some  other  manifest  impediment,  he  shall  not 
have  been  amenable  to  justice  within  that  period." ' 

1  Dig.  J.  A.  Gen.,  124,  par.  12.  See,  also,  the  article  "  Pleas  in  Bar  of  Trial  "  in  the 
chapter  entitled  The  Incidents  of  the  Trial. 

1 103d  Article  of  War.  In  view  of  this  Article  it  is  the  duty  of  the  Government  to 
prosecute  an  offender  within  a  reasonable  time  after  the  commission  of  an  offense.  Ibid., 
par.  11. 

By  the  absence  referred  to  in  the  original  Article,  in  the  term  "  unless  by  reason  of 
having  absented  himself,"  is  believed  to  be  intended  not  necessarily  an  absence  from  the 
United  States,  but  an  absence  by  reason  of  a  "  fleeing  from  justice,"  analogous  to  that 
specified  in  Section  1045,  Revised  Statutes,  which  has  been  held  to  mean  leaving  one's 
home,  residence,  or  known  abode  within  the  district,  or  concealing  one's  self  therein, 
with  intent  to  avoid  detection  or  punishment  for  the  offense  against  the  United  States.* 
Thus  held  that,  in  a  case  other  than  desertion,  it  was  not  essential  for  the  prosecution  to 
be  prepared  to  prove  that  the  accused  had  been  beyond  the  territorial  jurisdiction  of  the 
United  States  in  order  to  save  the  case  from  the  operation  of  the  limitation.  Ibid.,  p. 
125,  par.  14. 

A  court-martial,  in  a  case  of  an  offense  other  than  desertion,  sustained  a  plea  of  the 
statute  of  limitations  in  bar  of  trial  for  the  reason  that  the  judge-advocate  could  produce 
no  evidence  to  show  that  the  accused  was  not  within  the  territorial  jurisdiction  of  the 
United  States  during  his  absence.  Held  that  such  showing  was  not  necessary,  and  that 
it  was  sufficient  that  the  absence  should  be  any  unauthorized  absence  from  the  military 
service  whereby  the  absentee  evades  and  for  the  time  escapes  trial.  This  construction  of 
the  term  "absented  himself  "in  the  Article  corresponds  to  that  placed  on  the  words 
"fleeing  from  justice  "  as  used  in  the  statutes  of  the  United  States  to  designate  those 
whom  the  statutes  of  limitation  for  the  prosecution  of  crimes  do  not  protect.  Ibid., 
125,  par.   15. 

It  is  quite  clear  that  any  person  who  takes  himself  out  of  the  jurisdiction,  with  the 
intention  of  avoiding  being  brought  to  justice  for  a  particular  offense,  can  have  no 
benefit  of  the  limitation,  at  least  when  prosecuted  for  that  offense  in  a  court  of  the 
United  States.  ...  A  person  fleeing  from  the  justice  of  his  country  is  not  supposed 
to  have  in  mind  the  object  of  avoiding  the  process  of  a  particular  court,  or  the  question 
whether  he  is  amenable  to  the  justice  of  the  nation  or  of  the  State,  or  of  both.  Proof  of 
a  specific  intent  to  avoid  either  could  seldom  be  had,  and  to  make  it  an  essential  requisite 
would  defeat  the  whole  object  of  the  provision  in  question.  Streep  vs.  United  States, 
160  U.  S.,  128;  United  States  vs.  Smith,  4  Day,  121,  125;  Roberts  vs.  Keilly,  116  U.  S., 
80,  07. 

The  mere  fact  that  the  offense  was  concealed  by  the  accused  and  remained  unknown 
to  the  military  authorities  for  more  than  two  years  constitutes  no  "  impediment "  in  the 
sense  of  the  Article.     Dig.  Opin.  J.  A.  Gen.,  128,  par.  5. 

A  mere  allegation  in  a  specification  to  the  effect  that  the  whereabouts  of  the  offender 
was  unknown  to  the  military  authorities  during  the  interval  of  more  than  two  years 
which  had  elapsed  since  the  offense  is  not  a  good  averment  of  a  "  manifest  impediment" 
in  the  sense  of  the  Article.     Ibid. ,  par.  6. 

The  prohibition  of  the  Article  relates  only  to  prosecutions  before  general  courts-martial; 
.it  does  not  apply  to  trials  by  inferior  courts  So,  courts  of  inquiry  may  be  convened 
without  regard  to  the  period  which  has  elapsed  since  the  date  or  dates  of  the  act  or  acts 

*  U.  R.  v*.  O'Brien,  2  Dillon,  831 ;  U.  8.  v.  White,  5  Cranch  C.  C,  88,  73;  Gould  &  Tucker,  Notes  on 
leriaed  Statutes,  840. 
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Statute  of  Limitations  in  Desertion.-— The  other,  subsequently  enacted,, 
applies  to  the  offense  of  desertion  in  time  of  peace  only,  and  provides  that 
"  no  person  shall  be  tried  or  punished  by  a  court-martial  for  desertion  in 
time  of  peace  and  not  in  the  face  of  an  enemy,  committed  more  than  two- 
years  before  the  arraignment  of  snch  person  for  such  offense,  unless  he  shall 
meanwhile  have  absented  himself  from  the  United  States,  in  which  case  the 
time  of  his  absence  shall  be  excluded  in  computing  the  period  of  the  limita- 
tion: provided  that  said  limitation  shall  not  begin  until  the  end  of  the 
term  for  which  said  person  was  mustered  into  the  service." ' 

3.  Jurisdiction  as  to  Persons. — Amenability  in  General. — As  the  ame- 
nability of  an  individual  to  military  law  involves  the  temporary  surrender  of 
a  part  of  his  civil  rights,  which  are  placed  in  abeyance  during  the  period  of 
his  military  service,  and,  in  addition,  the  voluntary  acceptance  of  certain 
obligations  to  which  citizens,  as  such,  are  not  subject,  it  follows  that  no 
person  can  be  subjected  to  military  jurisdiction  without  his  consent  as- 
evidenced  by  his  voluntary  entrance  to  the  military  service,  nor,  save  in  a 
limited  number  of  cases  presently  to  be  explained,  can  he  be  made  amenable 
to  such  jurisdiction  without  the  express  authority  of  law.  For  the  reasons 
thus  stated,  military  laws  are  always  strictly  construed  as  to  those  clausea 
which  are  calculated  to  subject  to  their  operation  individuals  who  are  in  no 
way  connected  with  the  military  establishment. 

To  What  Persons  Applicable. — Military  law  is,  in  general,  applicable  to 
military  persons  alone.  The  following  classes  of  persons  become  subject  to 
military  jurisdiction  by  their  voluntary  entry  into  the  military  service  either 
by  enlistment  or  appointment:  (a)  the  officers  and  enlisted  men  of  the 
regular  and  volunteer  forces;9  (b)  the  militia  when  called  into  active  service 
by  the  President  to  execute  the  laws  of  the  Union,  to  suppress  insurrections, 
or  to  repel  invasions.*  In  addition  to  the  classes  above  named,  which  con- 
stitute the  military  establishment  of  the  United  States,  Congress  has,  by 
several  statutes,  subjected  other  classes  of  persons  to  military  jurisdiction* 
but  under  conditions,  as  will  presently  be  seen,  which  operate  to  create  a 
doubt  as  to  the  validity  of  the  enactments  in  question.4  Under  this  head  fall : 
(c)  certain  civilians  in  time  of  war;*  (d)  the  inmates  of  the  Soldiers'  Home* 
and  (e)  of  the  several  branches  of  the  National  Home  for  Disabled  Volunteer 
Soldiers.7     These  will  be  discussed  in  the  order  named. 

to  be  investigated.*  Nor  does  the  rale  of  limitation  apply  to  the  hearing  of  complaints 
by  regimental  courts  under  Article  80.    Ibid.,  124,  par.  10. 

1  Act  of  April  11,  1890  (26  Stat,  at  Large,  54). 

9  Sections  1094  and  1842.  Revised  Statutes  of  the  United  States;  64th  Article  of  War. 
,      «  Sec.  1644.  ibid. ;  64th  Article  of  War. 

4  See  note  6,  past. 

*  45th,  46th,  and  68d  Articles  of  War;  Sec.  1848,  Rev.  Stat.  U.  S. 
«  Sec.  4824,  Rev.  Stat. 

1  Sec.  4885,  ibid.;  but  see  note  2,  page  54,  past.  Sections  4824  and  4885  have  never 
been  given  effect,  presumably  because  they  have  been  regarded  as  unconstitutional. 

*  See  6  Opin.  Att.-Gen.,  838. 
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a.  The  Regular  and  Volunteer  Forces  of  the  United  States.*  ^These  con- 
stitute a  part  of  the  military  establishment  of  the  United  States  and  are  raised 
in  accordance  with  statutes  enacted  by  Congress  in  pursuance  of  the  power 
conferred  upon  that  body  to  raise  and  support  armies.  The  only  distinction 
between  these  two  descriptions  of  military  force  is  that  the  regular  forces, 
composed  of  the  officers  and  enlisted  men  of  the  line  of  the  Army  and  of  the 
several  staff  corps/  including  the  officers  and  enlisted  men  on  the  retired 
list,  constitute  the  permanent  military  establishment;  while  the  volunteer  I 
forces,  though  on  precisely  the  same  footing  as  the  regular  army  in  respect  ! 
to  their  recruitment  and  the  appointment  and  selection  of  officers,  are  raised 

for  limited  periods  of  time,  at  the  expiration  of  which  they  cease  to  exist.1 

b.  The  Militia. — The  militia  of  the  United  States  is  a  portion  of  its  < 
constitutional  military  force,  and  is  composed  of  all  able-bodied  male  citizens 

of  the  respective  States  between  the  ages  of  eighteen  and  forty-five  years 
who  are  resident  therein  and  are  not  exempted  by  statute  from  the  per- 
formance of  military  duty.9  The  able-bodied  male  citizens  who,  by  enroll- 
ment under  the  statutes,'  are  thus  made  liable  to  military  service  constitute 
the  enrolled  militia  ;  *  the  organized  or  embodied  militia  is  composed  of  such 

1  The  volunteer  force  during  the  late  war  was  not  a  part  of  the  militia,  but  of  the 
Army  of  the  United  States.  Though  assimilated  to  the  militia  in  some  respects,  as,  for 
example,  in  the  mode  of  original  appointment  of  regimental  and  company  officers,  it  was 
as  distinct  in  laic  from  the  militia  as  was  the  so-called  "regular"  contingent  of  the 
Army.*  Volm  teer  officers,  once  mastered  into  the  service  of  the  United  States,  and 
while  they  remained  in  that  service,  did  not  differ  substantially  from  regular  officers  in 
their  status,  rights,  or  otherwise.  Their  tenure  of  office  was  mdeed  briefer;  this,  how- 
ever, was  not  a  material  legal  distinction,  since  the  term  of  regular  officers  was  also  in 
some  cases  limited  by  statute  to  a  definite  period,  as  the  duration  of  the  existing  war. 

1  Exemptions  may  be  either  statutory  or  for  disability.  Statutory  exemptions  may  be 
created  by  enactments  of  Congress,  or  by  those  of  the  legislatures  of  the  several  States, 
and  are  subject  to  statutory  revocation  at  the  discretion  of  the  legislative  body  which  en- 
acted them.  Com.  vs.  Bird,  12  Mass.,  443.  The  burden  of  proof  that  the  statutory  con- 
ditions of  exemption  exist  rests  upon  the  claimant.  Com.  vs.  Smith,  18  Mass.,  816;  Thaver 
«*.  Stacy, 3 Pick.,  506;  Lees  vs.  Childs,  17 Mass.,  851;  Twombly  vs.  Pinkham,  8N.H./70; 
Brush  vs.  Bogardus,  8  Johns.,  157;  Littlefield  vs.  Leland,  8  Me.,  185;  Irish  vs.  Mattison,  15 
Vt.,  381.  Exemptions  for  disability  are  based  upon  the  words  of  the  Act  of  May  8,  1792, 
(1  Stat,  at  Large,  171.)  which  declare  the  militia  to  be  composed  of  all  "  able-bodied  male 
persons  "  between  the  ages  of  eighteen  and  forty-five.  All  males  within  the  limits  of  age 
therein  prescribed  are  presumed  to  be  physically  competent  to  perform  military  duty,  and 
the  burden  of  proving  the  contrary  rests  upon  the  person  claiming  exemption.  Hume 
vs.  Vance,  7  Me.,  266;  Darling  vs.  Bowen,  10  Vt.,  147  ;  Warner  vs.  Stockwell  9  Vt.,  9. 
When  the  fact  of  physical  disability  has  been  established  as  a  qualifying  cause,  the  con- 
sequent exemption  extends  to  such  duties  only  as  one  having  such  disability  is  unable  to 
perform.     Smith,  Petitioner,  3  Pick.  Mass. ,  386. 

*  Act  of  May  8,  1792,  (1  Stat,  at  Large,  271;)  Sections  1625.  1627,  Revised  Statute*. 

4  Gale  vs  Currier,  4  N.  H.  169;  Thorn  vs.  Case,  21  Me.,  398;  Hill  vs.  Turner,  18  Me., 
413.  By  far  the  greater  portion  of  the  militia  of  the  States  has  never  been  enrolled  or 
organized  ;  the  Act  of  May  8, 1792,  (Section  1625,  Rev.  Stat.,)  requires  the  militia  to  be 
enrolled,  but  that  statute  has  never  been  fully  carried  into  effect,  and  it  may  be  doubted 
whether  it  is  within  the  power  of  the  Federal  Government  to  require  such  enrollment  on 
the  part  of  the  several  States.  The  militia  are  of,  or  belong  to,  the  States.  They  are 
State  military  forces,  that  may  be  called  into  the  active  service  of  the  United  States,  and 

*  As  illustrating  the  distinction  made  in  Sec.  8,  Art.  I,  of  the  Constitution,  between  the  Army  and 
the  militia,  and  indicating  the  status  of  the  volunteers,  during  the  late  war,  as  a  part  of  the  former,  see 
Kerr  w.  Jones,  19  lad.,  861;  Wantlan  vs.  White,  id.,  471;  In  the  Matter  of  Kimball,  9  Law  Rep.,  508; 
Burroughs  vs.  Peyton,  18  Grat.,  488,  486. 
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portions  of  the  enrolled  militia  as  have  been  organized  by  the  several  States 
into  companies,  battalions,  regiments,  and  other  tactical  bodies  for  purposes 
of  instruction  and  discipline. 

It  was  not  the  intention  of  the  framers  of  the  Constitution  to  Test  the 
entire  control  of  the  militia  in  the  Federal  Government,  bnt  to  reserve  to 
the  several  States  an  efficient  participation  in  its  management  and,  by  the 
appointment  of  its  officers,  to  maintain  such  control  over  its  organization 
and  discipline  as  would  be  calculated,  in  time  of  peace,  to  give  it  the  char- 
acter of  a  State  as  distinguished  from  a  National  militia.  These  objects 
were  accomplished  by  clauses  in  the  Constitution  conferring  upon  Congress 
the  power  to  provide  for  its  armament,  to  prescribe  its  tactical  organization, 
and  to  secure  uniformity  in  drill  and  military  instruction;1  reserving  to  the 
several  States  the  power  to  appoint  its  officers  and  to  control  its  organiza- 
tion, discipline,'  and  training  in  accordance  with  the  methods  prescribed  by 
Congress.* 

Active  Service  of  ih§  Militia. — It  is  thus  seen  that  the  militia  of  the 
several  States,  considered  as  a  military  force,  may  be  regarded  from  two 
points  of  view:  (1)  as  a  military  force  belonging  to  the  State  of  which  its 
members  are  citizens;  (2)  as  a  portion  of  the  constitutional  military  force  of 
the  United  States.  It  may  therefore,  in  a  proper  contingency,  be  called 
into  active  service  by  either  State  or  Federal  authority.  The  power  to  call 
the  militia  into  the  service  of  the  State  is  vested  in  some  department  of  its 
government,  usually  in  the  governor,  who  is  ex  officio  the  commander-in- 
chief  of  its  military  forces.  The  corresponding  power  to  call  a  portion  of 
the  militia  into  the  military  service  of  the  United  States  is  vested,  by 
Congressional  enactment,  in  the  President,  the  constitutional  commander- 
in-chief  of  its  military  forces.4 

The  Constitution  itself  prescribes  the  purposes  *  for  which  the  militia 
may  be  called  out  and,  by  an  express  mention  of  those  purposes,  restricts  its 

which  the  United  States  may  make  provision  for  the  form  of  the  organization  of,  and  for 
which  it  may  prescribe  a  uniform  system  of  drill  or  discipline  and  a  uniform  armament 
and  equipment ;  but  they  are  not  primarily  military  forces  of  the  United  States  in  the 
sense  that  the  regular  and  volunteer  forces  are  a  part  of  such  military  forces.  They  are 
a  State  militia,  any  part  of  which  may  become  a  part  of  the  military  forces  of  the  United 
States  when  called  by  the  President  into  its  military  service.     J.  A.  G. 

1  By  the  Constitution  of  the  United  States,  the  power  to  determine  who  shall  compose 
the  militia  is  vested  in  Congress;  and  as  it  has  been  exercised  by  Congress,  a  State 
legislature  cannot  constitutionally  provide  for  the  enrollment  of  any  other  persons  in  the 
militia.     Opin.  of  Justices,  14  Gray  (Mass.),  198. 

1  The  term  '•  discipline  "  as  used  in  Art.  I,  Sec.  8,  of  the  Constitution,  relates  to  drill 
merely,  and  not  to  military  discipline,  in  the  sense  in  which  that  term  is  now  used ;  the 
control  of  the  discipline,  properly  speaking,  of  the  militia  in  time  of  peace  being  vested 
in  the  several  States.     See,  also,  Dig.  J.  A.  Gen.,  520,  par.  9, 

*  Com.  «w.  Thaxter,  11  Mass.,  386;  Cora.  w.  Allen,  16  Mass.,  528. 

4  The  President  has  no  original  authority  over  the  militia  by  right  of  his  office.  He 
can  only  call  them  out  when  Congress  provides  for  his  doing  so  as  the  agent  of  the 
United  States  for  such  purpose.  When  the  call  is  complied  with,  the  militia  becomes 
national  militia,  and  he  becomes  their  commander-in-chief.  Dig.  Opin.  J.  A.  Gen.,  619, 
par.  2.    See  also  Sections  1642-1666,  5297-5299,  Revised  Statutes. 

•  Article  I,  Section  8,  CI.  15. 
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employment  to  the  specific  uses  named;  i.e.,  to  "execute  the  laws  of  the 
Union,  suppress  insurrections,  and  repel  invasions."  The  period  of  service 
of  the  militia  thus  called  into  active  service  is  restricted  by  statute  to  a 
term  not  exceeding  nine  months  in  duration.1 

Emergency,  by  Whom  Determined. — The  question  of  determining  whether 
an  emergency  exists  justifying  the  calling  forth  of  the  militia  or  any  por- 
tion of  the  same,1  the  authority  to  whom  the  call  shall  be  addressed — 
whether  to  the  governor  of  a  State  or  to  the  commanding  officers  of  the 
militia  itself, — and  all  questions  as  to  the  strength  and  composition  of  the 
several  quotas  or  contingents  to  be  furnished,  and  the  State  or  States  which 
are  to  furnish  them,  are  matters  within  the  exclusive  discretion  of  the  Presi- 
dent, as  the  commander-in-chief  of  the  Army  and  Navy  of  the  United 
States.8 

1  Section  1648,  Revised  Statutes.  There  is  no  corresponding  limitation  upon  the 
power  of  the  States  in  respect  to  the  length  of  time  daring  which  their  militia  may  be 
employed  in  active  service.    See,  also,  note  2,  p.  51,  poet. 

*  The  Act  of  February  28,  1895,  (1  Stat.  L.,  424,)  authorizing  the  President  under 
certain  circumstances  to  call  out  the  militia,  is  constitutional,  and  the  President  is  the  final 
judge  of  the  emergency  justifying  such  call.  This  construction  necessarily  results  from 
the  nature  of  the  power  itself,  and  from  the  manifest  object  contemplated  by  the  Act  of 
Congress.  The  power  itself  is  to  be  exercised  upon  sudden  emergencies,  upon  great 
occasions  of  State,  and  under  circumstances  which  may  be  vital  to  the  existence  or  the 
Union.  A  prompt  and  unhesitating  obedience  to  orders  is  indispensable  to  the  complete 
attainment  of  the  object.  The  service  is  a  military  service,  and  the  command  of  a 
military  nature ;  and  in  such  case  every  delay  and  every  obstacle  to  an  efficient  and 
immediate  compliance  necessarily  tend  to  jeopard  the  public  interests.  Martin  vs. 
Mott,  12  Wheat.,  19,  30. 

Where  a  power  is  confided  to  the  President  by  law,  the  presumption  is  that  in  the 
exercise  of  that  power  he  has  pursued  the  law.  The  existence  of  an  exigency  justifying 
the  calling  out  of  the  militia  is  not  traversable  and  need  not  be  averred.  It  is  not 
necessary  to  set  forth  the  orders  of  the  President ;  it  is  sufficient  to  state  that  the  call 
of  the  governor  for  the  militia  was  in  obedience  to  them.  For  disobedience  to  a  call 
made  by  a  governor  for  the  militia  in  pursuance  of  the  orders  of  the  President,  a  citizen  is 
liable  to  be  tried  by  a  court-martial  organized  under  the  laws  of  the  United  States. 
Ibid.,  88.    Sanderheyden  vs.  Young,  11  Johns.  (N.  Y.),  150. 

*  The  manner  of  calling  out  of  the  militia  by  the  President  under  the  Act  of  1795 
(Sec  1642,  E.  S.)  is  indicated  by  the  Supreme  Court  in  the  leading  case  of  Houston  vs. 
Moore,*  where  it  is  observed  that  "  the  President's  orders  may  be  given  to  the  chief 
executive  magistrate  of  the  State,  or  to  any  militia  officer  he  may  think  proper."  The 
call  won  Id  ordinarily  be  addressed  to  the  governor,  who,  in  most  of  the  States,  is  made 
commander-in-chief  of  the  active  militia  of  the  State.  A  further  form,  indeed,  of  calling 
out  the  militia,  viz.,  by  a  conscription,  was  authorized  during  the  late  war  by  the  Act  of 
July  17,  1862.     Dig.  J.  A.  Gen.,  519,  par.  1. 

The  calling  forth  of  the  militia  into  the  United  States  service  is  an  administrative 
function,  a  ministerial  act,  in  which  the  Secretary  of  War  may  issue  the  necessary 
orders  as  the  organ  of  the  Executive,  and  his  act  is  the  act  of  the  President.  Ibid., 
par.  3. 

In  the  exercise  of  its  constitutional  power  "to  provide  for  calling  forth  the  militia  " 
and  "to  provide  for  organizing  "  the  same,  etc.,  Congress  has  made  no  distinction  be- 
tween  any  different  portions  of  this  force,  or  recognized  any  such  portion  as  the  "  national 
guard."  The  law  relating  to  the  subject,  Revised  Statutes,  title  16,  Sections  1625,  1642, 
etc.,  contemplates  but  a  single  integral  body  as  constituting  the  militia  and  as  liable  to 
be  called  out.  Under  the  existing  law,  the  "  national  guard  "  of  a  State  cannot  legally 
be  called  out  as  such.  Upon  a  call,  the  governor  may  indeed  order  them  out,  as  being 
organized  and  available,  so  far  as  they  will  go  to  make  up  the  number  of  the  militia, 
required.    Ibid.,  p.  520,  par.  7. 

The  United  States  statutes  take  no  notice  of  "national  guard"  as  such.    If  called 

•  5  Wheaton,  1(1820). 
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How  Called  into  Service. — It  has  been  seen  that  the  order  of  the  President 
calling  forth  any  part  of  the  militia1  under  the  several  Acts  of  Congress' 
authorizing  its  embodiment  may  be  addressed  to  the  governor  of  the  State 
or  to  the  commanding  officers  of  particular  organizations  of  the  militia,  as 
he  may  think  proper.1  To  make  this  power  effective  it  must  be  coupled 
with  authority  to  compel  obedience  to  the  President's  command.  To  this 
end,  therefore,  the  statutes  above  referred  to  make  a  failure  to  appear  at  the 
appointed  rendezvous,  on  the  part  of  an  individual  member  of  the  militia, 
a  military  offense,  to  which  an  appropriate  penalty  is  attached,  and  over 
which  a  court-martial  convened  by  the  authority  of  the  United  States,  or 
that  of  the  State  to  which  the  militia  force  of  the  offender  belongs,  is  given 
concurrent  jurisdiction.* 

out,  it  is  not  as  "national  guard,"  but  as  militia;  and  when  so  called  forth  or  included 
in  a  call,  it  must  be  governed  by  the  existing  laws  providing  for  the  organization, 
discipline,  etc.,  of  the  militia.    Dig.  J.  A.  Gen.,  520,  par.  8. 

The  "  national  guard,"  so  called,  being  merely  militia,  cannot  (where  not  called  forth) 
be  "supported"  or  "maintained"  by  Congress,  which  is  authorized  by  the  Constitution 
to  "support"  and  "maintain"  the  Army  and  Navy  only.  So  officers  of  the  national 
guard  cannot  be  commissioned  by  the  President  without  a  violation  of  the  Constitution, 
which  "  reserves  the  appointment  of  militia  officers  to  the  States  respectively."  Ibid., 
par.  10. 

1  Houston  v$.  Moore,  5  Wheaton,  1 ;  see,  also,  note  3,  p.  49,  ante. 

*  Acts  of  Feb.  28,  1705.  (1  Stat,  at  Large,  424,)  April  8,  1814,  (3  ibid.,  184,)  and  July 
17,  1862,  (12  ibid.,  594.)  The  manner  of  the  calling  out  of  the  militia  by  the  President 
under  the  Act  of  1795  (Sec.  1642,  Rev.  Sts.)  is  indicated  by  the  Supreme  Court  in  the  leading 
case  of  Houston  v$.  Moore,*  where  It  is  observed  that  "the  President's  orders  may  be 
given  to  the  chief  executive  magistrate  of  the  State,  or  to  any  militia  officer  he  may 
think  proper."  The  call  would  ordinarily  be  addressed  to  the  governor,  who  in  most 
of  the  States  is  made  commander-in-chief  of  the  active  militia  of  the  State.  A  further 
form  indeed  of  calling  out  the  militia,  viz.,  by  a  conscription,  was  authorized  during 
the  late  war  by  the  Act  of  July  17,  1862.    Dig.  J.  A.  Gen.,  519,  par.  1. 

The  President  has  no  origiual  authority  over  the  militia  by  right  of  his  office.  He 
can  only  call  them  out  when  Congress  provides  for  his  doing  so  as  the  agent  of  the 
United  States  for  such  purpose.  When  the  call  is  complied  with,  the  militia  becomes 
national  militia,  and  he  becomes  their  commander-in-chief.  The  law  governing  his 
exercise  of  power  in  calling  out  is  found  in  Sees.  1642,  5297,  5298,  and  5299,  Rev.  Sts. 
Ibid,  par.  2. 

The  calling  forth  of  the  militia  into  the  U.  S.  service  is  an  administrative  function, 
a  ministerial  act,  in  which  the  Secretary  of  War  may  issue  the  necessary  orders  as  the 
organ  of  the  Executive,  and  his  act  is  the  act  of  the  President.    Ibid.,  par.  8. 

It  is  not  essential  for  a  militia  organization  that  there  should  be  a  formal  muster-in 
to  bring  it  into  the  actual  service  of  the  United  States.  The  provision  of  the  Act  of 
1862  relating  to  the  muster-in  of  militia  is  directory  only.    Ibid.,  par.  4. 

The  President,  in  calling  out  a  force  of  militia,  authorized  the  governor  of  a  State 
to  designate  the  particular  militia  of  that  State  to  be  included  in  the  call,  and  the  gov- 
ernor thereupon  designated  a  certain  regiment,  and  formally  accepted  its  service.  Held 
that  in  so  doing  he  acted  as  the  agent  of  the  President,  and  that  his  acceptance  was  in 
law  an  acceptance  by  the  President,  and  was  equivalent  to  a  muster-in  of  the  regiment, 
iftttf.,  par5. 

•  Houston  w.  Moore,  5  Wheaton,  1.  Section  1658,  Revised  Statutes,  prescribes  that 
"  courts-martial  for  the  trial  of  militia  shall  be  composed  of  militia  officers  only."  The 
77th  Article  of  War  contains  a  recognition  of  the  same  principle  in  the  form  of  a  pro- 
hibition to  the  effect  that  "officers  of  the  regular  army  shall  not  be  competent  to  sit  on 
courts-martial  to  try  the  officers  or  soldiers  of  other  forces,  except  as  provided  in 
Article  78."  "Held  that  the  enactment  applied  also  in  principle  to  court*  of  inquiry  con* 
vened  in  the  militia,  and  that  officers  of  the  army  could  not,  for  purposes  of  instruction 

*  5  Wheaton,  1. 


THE  JURISDICTION  OF  COURTS- MARTIAL.  51 

When  Subject  to  Military  Law. — The  militia  when  called  into  active 
service  by  the  President  become  subject  to  military  law  in  the  same  manner 
And  to  the  same  extent  as  other  troops  of  the  United  States.1  The  officers 
-of  the  militia  while  "employed  in  conjunction  with  the  regular  or  volunteer 
forces  of  the  United  States  take  rank  next  after  all  officers  of  like  grade  in 
said  regular  and  volunteer  forces,  notwithstanding  the  commissions  of  such 
militia  officers  may  be  older  than  the  commissions  of  the  said  officers  of 
regular  and  volunteer  forces  of  the  United  States."  * 

Conscription. — In  addition  to  the  methods  above  described,  the  United 
States  may  obtain  the  service  of  a  portion  of  its  militia  by  an  exercise  of  the 
right  of  conscription.  Resort  was  had  to  this  method  of  obtaining  a  mili- 
tary force  by  the  Acts  of  July  17,  1862,  March  3,  1863,  and  February  10, 
1864.  These  statutes  provided  for  a  national  enrollment  under  the  authority 
oi  the  United  States,  for  an  apportionment  of  quotas  in  accordance  there- 
with, and  authorized  such  quotas  to  be  obtained  by  conscription  in  the 
several  districts  into  which  each  of  the  States  was  divided.  Certain  classes 
of  persons  were  exempted  from  the  operation  of  the  conscription  law,  and 
drafted  men  were  released  from  service  upon  the  presentation  of  acceptable 
•substitutes  or  by  the  payment  of  a  sum  specified  in  the  statute.* 

c.  Retainers  to  the  Camp;  Camp-followers;  Civilian  Employes. — The 
63d  Article  of  War  makes  two  classes  of  persons  amenable  to  military  law 
who,  unlike  the  classes  already  described,  form  no  part  of  the  military  forces 
of  the  United  States.  By  their  voluntary  presence,  however,  with  an  army 
in  the  field,  in  time  of  war,  they  may  be  regarded  as  having  submitted  them- 
selves, of  their  own  free  will,  to  the  status  in  which  they  are  placed  by  the 
operation  of  the  statute.  The  Article  arranges  such  persons  into  two 
-classes:  (1)  Retainers  to  the  camp,  or  camp-followers.     Under  this  head  fall 

-or  assistance,  legally  be  detailed  to  be  associated  with  militia  officers  as  members  of  such 
-courts."    Dig.  J.  A.  Gen.,  521,  par.  11. 

1  Section  1644,  Revised  Statutes  of  the  United  States;  64  Article  of  War. 

*  One  hundred  and  twenty-fourth  Article  of  War.  The  Act  of  February  88,  1795, 
<1  Stat,  at  Large,  424.)  fixed  the  period  of  service  of  the  militia  serving  under  a  call  of 
the  President  at  three  months ;  this  period  was  extended  to  six  months  by  the  Act  of 
April  8, 1814,  (3  ibid.,  134,)  and  to  nine  months  by  the  Act  of  July  17, 1862.  (12  ibid.,  594; 
•Sec.  1648,  Rev.  Stat.)  The  period  of  service  begins,  in  any  case,  on  the  date  of  the 
■arrival  of  the  militia  at  the  place  of  rendezvous,  on  which  date  the  obligations  of  the 
United  States  in  respect  to  pay,  rations,  clothing,  and  the  like  become  operative.  The 
Acts  of  Feb.  28.  1795,  (1  Stat,  at  Large,  524,)  and  March  19,  1886,  (5  ibid.,  7.)  authorize 
-certain  travel  allowances,  in  behalf  of  members  of  the  militia,  during  the  period  of 
assembly,  prior  to  its  entry  into  the  service,  and  during  a  corresponding  period  covering 
its  dispersion  after  discharge. 

Where  militia  are  called  out  and  mustered  into  actual  service,  the  staff -officers  of 
their  commanding  general  cannot  be  considered  as  in  any  sense  appointed  by  the  Secre- 
tary of  War  or  commissioned  by  the  President.  Nor  are  they  given  the  corresponding 
Tank  of  staff  officers  of  the  regular  army,  but  their  rank  remains  the  same  as  it  was  be- 
fore in  the  militia  under  the  State  laws.    Dig.  J.  A.  Gen.,  522,  par.  18. 

1  See  Acts  of  July  17,  1862,  (12  Stat,  at  Large,  597),  March  3, 1863,  (12  ibid.,  731.)  and 
February  24,  1864,  (18  ibid.,  8.)  See,  also,  U.  S.  w.  Scott,  8  Wallace,  642  ;  U.  S.  w. 
Murphy,  ibid,,  649. 
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sutlers,  traders,  correspondents,  restaurant-keepers,  officers'  servants,  and 
the  like,  whose  employment,  if  any  there  be,  is  private,  not  public,  in 
character.  (2)  Civilian  employees  of  the  United  States,  such  as  clerks, 
teamsters,  guides,  interpreters,  telegraph-operators,  and  the  like,  whose 
services  are  necessary  to  the  administration  of  the  several  staff  departments.1 
It  will  be  observed  that  the  statute  is  restricted  in  its  operation  to  persons 
accompanying  armies  in  the  field  in  time  of  war,  and  in  the  actual  theatre 
of  military  operations.*  It  has  been  held  to  apply,  however,  to  employees 
and  others  accompanying  troops  engaged  in  extensive  operations  against 
hostile  Indians; '  but  it  has  never  been  construed  to  apply,  even  in  time  of 
war,  to  any  portions  of  the  territory  of  the  United  States  in  which  military 
operations  were  not  being  carried  on  against  the  public  enemy.  It  is  proper 
to  observe  that  individuals  of  the  class  termed  "  retainers  to  the  camp,"  such 
as  officers9  servants  and  the  like,  as  well  as  camp-followers  generally,  have 
rarely  been  subjected  to  trial  in  our  service.  For  breaches  of  discipline 
committed  by  them  the  punishment  has  generally  been  expulsion  from  the 
limits  of  the  camp  and  dismissal  from  employment.4 

1  Dig.  J.  A.  Gen.,  75,  par.  2. 

*  The  discipline  authorized  by  the  Article  has  mainly  been  applied  to  the  description 
of  "  persons  serving  with  the  armies  of  the  United  States  in  the  field/'  that  is  to  say, 
civilians  serving  in  a  guatf-railitary  capacity  in  connection  with  troops  in  time  of  war 
and  on  its  theatre.  Thus  during  the  late  war  civilians  of  the  following  classes  were, 
In  repeated  cases,  held  amenable,  under  this  Article,  to  the  military  Jurisdiction,  and 
subjected  to  trial  and  punishment  by  courts-martial :  teamsters  employed  with  wagon- 
trains,  watchmen,  laborers,  and  other  employees  of  the  quartermaster,  subsistence,  en- 
gineer, ordnance,  provost-marshal,  etc.,  departments;  ambulance-drivers;  telegraph- 
operators;  interpreters;  guides;  paymasters'  clerks ;  veterinary  surgeons;  "contract" 
surgeons,  nurses  and  hospital  attendants;  conductors  and  engineers  of  rail  road- trains 
operated  upon  the  theatre  of  war  for  military  purposes ;  officers  and  men  employed  on 
government  transports,  etc.  But  the  mere  fact  of  employment  by  the  government  pend- 
ing a  general  war  does  not  render  the  civil  employee  so  amenable.  The  employment 
must  be  in  connection  with  the  army  in  the  field  and  on  the  theatre  of  hostilities.  Dig. 
J.  A.  Gen.,  75,  par.  2. 

Held  (June,  1863)  that  the  force  employed  In  the  "  Ram  Fleet "  on  western  waters 
was  properly  a  contingent  of  the  army  rather  than  of  the  navy,  and  accordingly  that 
civilian  commanders,  pilots,  and  engineers  employed  upon  such  fleet  during  the  war  and 
before  the  enemy  were  persons  serving;  with  the  armies  in  the  field  in  the  sense  of  this 
Article,  and,  therefore,  amenable  to  trial  by  court-martial.  Ibid.,  par.  8.  Bee,  also,  ibid., 
par.  6. 

*  Dig.  J.  A.  Gen.,  76,  par.  4. 

4  Ibid.,  75,  par.  1.  By  the  sixth  amendment  of  the  Constitution  civilians  are 
guaranteed  the  right  of  trial  by  jury  "  in  all  criminal  prosecutions."  Thus  in  time  of 
peace  a  court-martial  cannot  assume  jurisdiction  of  an  offense  committed  by  a  civilian 
without  a  violation  of  the  Constitution.  It  is  only  under  the  exceptional  circumstances 
of  a  time  of  war  that  civilians  may,  in  certain  situations,  become  amenable  to  trial  by 
court-martial.*    Dig.  J.  A.  Gen.,  325,  par.  7. 

A  civilian  brought  to  trial  before  a  court-martial  cannot,  by  a  plea  of  guilty  or  other 
form  of  legal  assent,  confer  jurisdiction  upon  the  court  where  no  jurisdiction  exists  in 
law.f    Ibid. 

*  See  in  support  of  this  view.  Ex  parte  Mitligan,  4  Wallace.  121-128;  Jones  t».  Seward,  40  Barb ,  668; 
In  Matter  of  Martin,  46  ibid.,  145;  Smith  vs.  Shaw,  12  Johns.,  257,  265:  In  Matter  of  Stacy,  10  ibid.,  882; 
Mills  t».  Martin.  19  ibid.,  22;  Johnson  vs.  Jones,  44  111.,  14*,  155;  Griffin  vs.  Wilcox,  21  Ind.,  886;  In  re 
Kemp,  16  Wis.,  859;  Ex  parte  McRoberts,  16  Iowa,  605;  Antrim's  Case,  5  Phi  lad.,  288;  8  Opln.  Att.-Gen.% 
690;  18  ibid.,  68. 

t  Compare  People  vs.  Campbell,  4  Parker,  886;  Shoemaker  vs.  Nesbit,  2  Rawle,  201;  Moore  oa 
Houston,  8  Sergt.  &  Rawle,  190;  Duffleld  vs.  Smith,  totd.,599;  also  One  Hundred  and  Third  Article. 
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<L  Relieving,  or  Giving  Intelligence  to,  the  Enemy. — In  addition  to  the- 
classes  already  described,  certain  persons  become  subject  to  military  juris- 
diction, and  so  to  trial  by  court-martial,  as  a  consequence  of  the  commission 
of  specific  statutory  offenses  in  time  of  war.  Such  are:  (1)  those  who 
relieve  the  enemy  with  money,  victuals,  or  ammunition,  or  knowingly  harbor 
or  protect  him; '  (2)  whosoever  holds  correspondence  with  or  gives  intelli- 
gence to  the  enemy,  either  directly  or  indirectly;*  (3)  spies.9  Spies  are 
persons  who,  in  disguise  or  under  false  pretenses,  enter  the  lines  of  an  army 
for  the  purpose  of  obtaining  information  for  the  use  of  the  enemy.  Acting* 
as  a  spy,  therefore,  is  an  offense  against  the  laws  of  war,  and,  as  such,  comes 
into  existence  only  during  the  pendency  of  active  military  operations. 

It  has  already  been  seen  that  military  laws  are  always  strictly  construed;, 
that  is,  that  no  persons  are  made  subject  to  them  or  brought  within  their 
operation  save  with  the  express  authority  of  law.     The  word  "  whosoever  " 
in  Articles  45  and  46  and  the  words  "  all  persons  "  *  as  used  in  Section  1343,. 

Any  statute  bv  which  any  class  of  civilians  is  attempted  to  be  made  amenable  to  trial 
by  court-martial  for  offenses  committed  while  civilians  and  in  time  of  peace  is  necessarily 
unconstitutional.    Dig.  J.  A.  Gen.,  par.  8. 

1  45th  Article  of  War. 

*  46th  Article  of  War. 

*  Section  1343,  Revised  Statutes. 

While  the  45th  and  46th  Articles  appear  to  confer  Jurisdiction  upon  courts-martial  to 
try  and  punish  civilians  for  the  offenses  therein  named,  it  may  perhaps  be  doubted 
whether,  since  the  adoption  of  -  the  Constitution,  the  conviction  of  a  civilian  under 
either  Article  would  be  sustained.  For  the  offenses  thus  set  forth,  however,  civilians 
would,  in  time  of  war,  properly  be  triable  by  military  commissions. 

4  In  view  of  the  general  term  of  description  in  this  and  the  succeeding  Article, 
"whosoever/'  it  was  held,  during  the  late  war,  by  the  Judge- Advocate  General  and  by 
the  Secretary  of  War,*  and  has  been  held  later  by  the  Attorney-General, f  that  civilian* 
equally  with  military  persons  were  amenable  to  trial  and  punishment  by  court-martial 
nnder  either  Article. %    Die.  J.  A.  Gen.,  40,  par.  1. 

During  the  late  war  all  inhabitants  of  insurrectionary  States  were  prima  facte  enemies 
in  the  sense  of  this  and  the  succeeding  Article. §  A  citizen  of  an  insurgent  State  who 
entered  the  U.  8.  military  service  became  of  course  no  longer  an  enemy.  So  held  of  a 
lieutenant  of  the  1st  £.  Tenn.  Cavalry.    Ibid.,  41.  par.  2. 

It  is  no  less  a  relieving  an  enemy  under  this  Article  that  the  money,  etc.,  furnished 
Is  exchanged  for  some  commodity,  as  cotton,  valuable  to  the  other  party.  Ibid., 
par.  8. 

The  act  of  "  relieving  the  enemy  "  contemplated  by  this  Article  is  distinguished  from 
that  of  trading  with  the  enemy  in  violation  of  the  laws  of  war ;  the  former  beinjr 
restricted  to  certain  particular  forms  of  relief,  while  the  latter  iucludes  every  kind  of 
commercial  intercourse  not  expressly  authorized  by  the  government.    Ibid.,  par.  4. 

*  See  0. 0. 67,  War  Dept.,  1861 ;  also  the  following  Orders  of  that  Department  publishing;  and  ap- 

S  roving  sentences  of  civilians  tried  and  convicted  under  these  Articles :  O.  0. 76, 175,  250,  371,  of  1863: 
o.  61  of  1864;  a.  C.  M.  0. 106, 157,  of  1864;  do.  860,  671,  of  1865. 
t  IS  Opins.  Att  -Gen.,  472. 

t  Admitting  this  construction  to  be  warranted  so  far  as  relates  to  acts  committed  on  the  theatre  of 
war  or  within  a  district  under  martial  law,  it  is  to  be  noted  that  it  is  the  effect  of  the  leading  adjudged 
eases  to  preclude  the  exercise  of  the  military  jurisdiction  over  this  class  of  offenses  when  committed 
by  civilians  in  places  not  under  military  government  or  martial  law.  8ee,  especially.  Ex  parte 
MHligaa,  4  Wallace,  191-123;  Jones  vs.  Seward,  40  Barb.,  56S;  also  other  cases  cited  in  note  to  par.  7, 


the  U.  8.  Supreme  Court  (frequently  since  reiterated  in  substance)  as  given  bv 
Case*,"  S  Black,  666  (1862);  and  by  Chase,  C.  J.,  in  the  cases  of  Mrs.  Alexanders 
Cotton,  and  The  Venice,  2  Wallace,  274, 416  (1864).  In  the  latter  case  the  Chief  Justice  observes :  •*  The 
rule  which  declares  thai  war  makes  all  the  citizens  or  subjects  of  one  belligerent  enemies  of  the  govern- 
ment and  of  all  the  citizens  or  subjects  of  the  other  applies  equally  to  civil  and  to  international  wars.'** 
That  an  insurrectionary  State  was  no  less  "  enemys  country,"  though  in  the  military  occupation) 
of  the  United  States,  with  a  military  governor  appointed  by  the  President,  see  opinion  by  Field,  J.r 
la  Coleman  vs.  Tennessee,  7  Otto,  516, 517. 
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Revised  Statutes,  have  been  held  to  inclade  civilians  as  well  as  military 
persons,  and  to  render  them  liable  to  the  penalties  therein  imposed.1 

e.  Inmates  of  the  Soldiers7  Home  and  of  the  National  Home  for  Disabled 
Volunteer  Soldiers. — The  inmates  of  the  Soldiers'  Home  at  Washington, 
D.  C,  are  declared  in  Section  4824  of  the  Revised  Statutes  "  to  be  subject 
to  the  Rules  and  Articles  of  War  in  the  same  manner  as  soldiers  of  the 
Army  ";  *  Section  4853,  Revised  Statutes,  declares  that  "  all  inmates  of  the 
National  Home  for  Disabled  Volunteer  Soldiers  shall  be  subject  to  the  Rules 
and  Articles  of  War,  and  in  the  same  manner  as  if  they  were  in  the  Army."  * 

Beginning  of  Period  of  Amenability. — Members  of  the  military  estab- 
lishment become  amenable  to  the  jurisdiction  of  courts-martial  by  their  vol- 
untary entry  into  the  military  service.  In  the  case  of  a  commissioned  officer 
of  the  regular  or  volunteer  forces  such  amenability  dates  from  the  accept- 
ance of  his  appointment  or  commission,*  or,  in  certain  cases,  from  the  date 

1  Held  that  tbe  offense  of  holding  correspondence  with  the  enemy  was  completed  by 
writing  and  putting  in  progress  a  letter  to  an  inhabitant  of  an  insurrectionary  State 
during  the  late  war  ;  it  not  being  deemed  essential  to  this  offense  that  the  letter  should 
reach  Us  destination.*    Dig.  J.  A.  Gen.,  42,  par.  1. 

It  is  essential,  however,  to  the  offense  of  giving  intelligence  to  the  enemy  that 
material  information  should  actually  be  communicated  to  him  ;  the  communication  may 
be  verbal,  in  writing,  or  by  signals.    J  bid.,  par.  2. 

*  This  section,  however,  is  unconstitutional  and  a  dead  letter.  These  inmates  are  no 
part  of  the  army,  uor  are  they  supported  by  the  United  States.   They  ire  civilians  occu- 

Sring  dwellings  and  sustained  by  funds  held  in  trust  for  them.  The  territory  of  the 
ome  being  within  the  District  of  Columbia,  and  not  having  been  exempted  by  Congress 
from  the  operation  of  the  criminal  laws  of  the  District,  the  inmates  are  subject  to  those 
laws  like  any  other  residents.  Dig.  J.  A.  Gen.,  705,  par.  2.  See,  also,  744  ibid.,  par. 
4,  and  20  Opin.  Att.-Gen.,  614. 

8  See  uote  2,  supra.  In  March,  1870,  the  president  of  the  National  Home  for  Dis- 
abled Volunteer  Soldiers,  a  civilian,  convened  at  the  Home  a  court-martial  composed  of 
eight  inmates  of  the  same  (all  civilians,  but  designated  by  their  former  rank  in  the 
volunteer  service,  as  "6ureeon,"  "captain,"  "sergeant,'*  and  " private*')  for  the  trial, 
on  charges  of  desertion  and  other  offenses,  of  another  (civilian)  inmate.  The  court  tried 
the  accused,  convicted  him,  and  sentenced  him  to  a  term  of  imprisonment.  The  pro- 
ceedings and  sentence  were  approved  by  tbe  convening  authority,  who  thereupon 
Applied  to  the  Secretary  of  War  for  an  order  designating  a  military  prison  for  the  con- 
finement of  the  party  in  execution  of  his  sentence.  Held  (upon  a  reference  of  the  case 
for  opinion,  by  the  Secretary  of  War)  that  the  proceedings  were  unprecedented,  un- 
'  Authorized  ab  initio,  and  void  as  a  whole  and  in  detail ;  that  the  provision  in  the  Act 
establishing  the  Home  that  the  inmates  should  be  * '  subject  to  the  rules  and  articles  of 
war  in  the  same  manner  as  if  they  were  in  the  army,"  even  if  it  could  be  regarded  as 
constitutional,  conveyed  no  authority  for  such  a  court  as  that  constituted  and  composed 
in  this  case ;  and  that  the  sentence  adjudged  by  the  same  could  not  legally  be  executed 
In  the  manner  proposed  or  otherwise,  f  See,  also,  U.  S.  vs.  Murphy,  9  Fed.  Rep.  26,  in 
which  it  was  held  that  inmates  of  this  Home  were  not  in  the  military  service  of  the 
United  States.     Dig.  J.  A  Gen.,  829,  par.  15. 

4  An  appointment  (or  commission)  in  order  to  take  effect  at  all  must  be  accepted: 
but,  when  accepted,  it  takes  effect  as  of  and  from  its  date,  i.e.,  the  date  on  which  it  is 
completed  by  the  signature  of  the  appointing  power,  or  that  as  and  from  which  it  pur- 
ports in  terms  to  be  operative.^    Dig.  J.  A.  Gen.,  149,  par.  1. 

*  Compare  Hensey's  Cam,  1  Burrow,  643:  Stone1!  Cam.  6  Term,  687;  Samuel,  660. 

t  It  is  Inaccurately  stated  in  the  report  ot  the  caae  of  Renner  vs.  Bennett,  SI  Ohio  8k,  484,  (December, 
1871,)  that  no  inmate  of  the  National  Home  had  ever  been  subjected  to  a  trial  by  court-martial.  The 
instance  referred  to  in  the  text,  howerer,  Is  th«  only  one  known  of  such  a  trial. 

t  See  Marbury  v.  Madison,  1  Cranch,  187 ;  United  8tatea  t».  Bradley,  10  Peters,  804;  United  8tate« 
«•.  Le  Baron,  10  How.,  78;  Montgomery  vs.  United  States,  6  Ct.  CI.,  87. 
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of  muster-in '  of  the  organization  to  which  he  belongs;  in  the  case  of  an 
enlisted  man  the  date  of  entry  into  service,  and  so  of  amenability  to  military 
law,  is  determined  by  his  enlistment.'  If  any  portion  of  the  militia  be  called 
into  the  service  by  the  President,  the  amenability  of  its  members  to  military 
law  begins  at  the  date  of  assembly  named  in  the  orders  calling  them  forth." 
In  respect  to  persons  conscribed,  such  amenability  relates  to  and  becomes 
operative  from  the  date  fixed  in  the  statute  authorizing  the  conscription.4 

Enlistment. — The  enlistment  of  a  person  in  the  military  service  of  the 
United  States  is  always  a  voluntary  act,  and  consists,  in  substance,  of  the 
execution  of  a  contract  of  enlistment,  to  which  the  United  States  and  the 
unlisted  man  are  parties.*  The  transaction  which,  as  will  presently  be  seen, 
operates  to  effect  an  important  change  of  status,  in  so  far  as  the  enlisted 

1  Dig  J.  A.  Gen.,  746,  par.  4 

*  Our  law  not  defining  enlistment,  nor  designating  what  proceeding  or  proceedings 
shall  or  may  constitute  an  enlisting,  it  may  be  said  in  general  that  any  act  or  acts  which 
indicate  an  undertaking,  on  the  part  of  a  person  legally  competent  to  do  so,  to  render 
military  service  to  the  United  States  for  the  term  required  by  the  existing  law,  and  an 
acceptance  of  such  service  on  the  part  of  the  government,  may  ordinarily  be  regarded  as 
legal  evidence  of  a  contract  of  enlistment  between  the  parties,  and  as  equivalent  to  a 
formal  written  agreement  where  no  such  agreement  has  been  had.*  The  47th 
Article  practically  makes  the  receipt  of  pay  by  a  party  as  a  soldier  evidence  of  an  enlist- 
ment on  his  part,  estopping  him  from  denyiug  his  military  capacity  when  sought  to  be 
made  amenable  as  a  deserter.  So  field  that  the  fact  that  a  party,  after  having  been  armed 
and  clothed  as  a  soldier,  had  voluntarily  rendered  material  service  as  such,  although  he 
had  received  no  pay,  constituted  prima  fade  evidence  that  a  legal  contract  of  enlistment 
had  been  entered  into  between  him  and  the  United  States.  But  enlistments  in  our  army 
are  novo  almost  invariably  evidenced  by  a  formal  writing  and  engagement  under  oath. 
Ibid ,  884,  par.  1.  (See,  also,  as  Illustrating  what  constitutes  a  formal  enlistment,  Arti- 
cle 2  in  the  chapter  entitled  Thb  Articles  of  Wab.  See,  also,  Sx  parte  Grim  ley,  187 
U.  S.,  137.) 

*  Houston  vs.  Moore,  1  Wheaton,  1 ;  Martin  vs.  Mott,  12  ibid.,  19,  80.  Dig.  J.  A. 
Gen.,  519,  par.  1,  2,  8,  5;  Military  Laws  of  the  United  States,  par.  1256,  notes;  Sec. 
1649,  Revised  Statutes. 

4  Section  18,  Act  of  March  8,  1868  (19  Stat,  at  Large  788). 

1  See  note  2,  supra.  A  mere  non-compliance  with  an  army  regulation,  in  making  an 
enlistment*  docs  not  per  %e  affect  the  validity  of  the  contract.  Thus  the  fact  that  the 
recruiting  officer  has  knowingly  enlisted  a  married  man  in  derogation  of  par.  825  of  the 
Regulations,  or  that  a  married  man  has  procured  himself  t&  be  enlisted  under  a  repre- 
sentation that  he  was  unmarried,  does  not  affect  the  validity  of  the  enlistment.  In  such 
a  esse  the  President  or  the  Secretary  of  War  may,  in  his  discretion,  forthwith  discharge 
the  soldier  under  the  4th  Article  of  War,  or  may  hold  him  regularly  to  service  for  the 
term  for  which  he  has  eu  listed,  f    Dig.  J.  A  Gen.,  885,  par.  2. 

Sections  1116-1118,  Rev.  Sts.t  providing  that  deserters,  convicted  felons,  insane  or 
intoxicated  persons,  and  certain  minors  shall  not  be  enlisted,  etc.,  are  regarded  as  direc- 
tory only,  and  not  as  necessarily  making  void  sucn  enlistments,  but  as  rendering  them 
voidable  merely  at  the  option  of  the  government.^  In  cases  of  such  enlistments,  except 
of  course  where  the  party,  by  reason  of  mental  derangement  or  drunkenness,  was  with- 
out the  legal  capacity  to  contract,  the  government  may  elect  to  hold  the  soldier  to  ser- 

•  "On  a  charge  of  desertion,  or  other  offense  against  military  discipline  it  will  be  sufficient  to 
pro?©  that  the  accused  received  the  par  or  did  the  duties  of  a  soldier,  without  other  proof  of  his  en- 
listment or  oath."  8Greenl.  Ev.t  |4t&  And  see  Lebanon  vt.  Heath,  4?  N.  Hamp.,  859;  Ex  parte 
Anderson,  16  Iowa,  690. 

t  In  Ex  parte  Schmeid,  1  Dillon,  887,  an  application  for  a  discharge  from  his  enlistment  made  bv  a 
soldier  who  had  enlisted  as  an  unmarried  man,  and  based  upon  the  ground  that  he  had  in  fact  a  wife 
and  child  at  the  time  and  that  his  enlistment  was  therefore  a  nullity,  was  refused  bj  the  court  on 
Meat  corpus.  See,  also.  In  re  Grimlej,  137  U.  8.,  147,  and  the  similar  ruling  in  Ferren's  Case,  t 
Benedict,  449 

1 8ee  United  States  tw.Wynga1t,  B  Hill,  16;  United  States  m.  Cottingham,  1  Rob.,  6*1;  Commov 

yealUi  t*.  Baker,  6  Blnney,  427 ;  In  Matter  of  Graham,  8  Jones1  Law,  416 ;  Cox  v$.  Gee,  Winst.  LA&* 
181. 
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man  is  concerned,  is  supported  and  reinforced  by  the  solemn  sanction  of  an 
oath  of  enlistment.  The  act  of  enlistment  is  thus  seen  to  be  contractual  in 
character;  a  violation  of  the  coutract,  however,  involves  certain  penal  conse- 
quences which  will  elsewhere  be  described.  "  The  effect  of  the  act  of 
enlistment  is  to  create  a  status,  and  the  taking  of  the  oath  of  enlistment  is 
the  pivotal  fact  which  operates  to  change  the  status  from  that  of  citizen 
to  that  of  soldier.  By  enlistment  the  citizen  becomes  a  soldier.  His  rela- 
tions to  the  State  and  the  public  are  changed.  He  acquires  a  new  status 
with  correlative  rights  and  duties;  and  although  he  may  violate  his  contract 
obligations,  his  status  as  a  soldier  is  unchanged.  He  cannot  of  his  own 
rolition  throw  off  the  garment  he  has  once  put  on,  nor  can  he,  the  State 
not  objecting,  renounce  his  relations,  and  destroy  the  status,  on  the  plea 
that,  if  he  had  disclosed  truthfully  the  facts,  the  other  party,  the  State, 
would  not  have  entered  the  new  relations  with  him,  or  permitted  him  to 
change  his  status."  l 

Termination  of  Liability. — The  enlistment  contract,  thus  entered  into, 
may  be  terminated  prior  to  the  completion  of  the  stipulated  period  by 
purchase '  of  discharge,  or  by  a  discharge  due  to  disability  caused  by  wounds, 
injury,  or  disease  contracted  or  incurred  prior  to,  or  during,  the  term  of 
enlistment;  *  it  may  also  be  terminated  at  any  time  by  a  discharge  issued  at 
the  discretion  of  the  Secretary  of  War,  under  the  authority  conferred  by  the 
4th  Article  of  War.  It  may  be  voided,' by  the  same  authority,  at  the 
instance  of  the  parent  or  guardian,  if  entered  into  by  a  minor  without  his. 
consent;4  it  is  not  voidable,  however,  at  the  instance  of  the  enlisted  man 
on  the  ground  of  minority,  fraud,  misrepresentation,  or  concealment,  even 
though  in  point  of  age  he  was  without  legal  capacity  to  contract/    An 

vice,  subject  to  any  application  for  discharge  which  may  be  addressed  by  himself  or  hi* 
parent,  etc.  r  either  to  the  Secretary  of  War  or  to  a  United  States  court.* 

1  Ex  parte  Grimley,  137  U.  8.,  187. 

'  Section  4,  Act  of  June,  16,  1890  (26  Stat,  at  Large,  157). 

*  Fourth  Article  of  War/paragraphs  154-157,  Army  Regulations  of  1895. 
4  See  note  5,  page  55,  ante;  Dig.  J.  A.  Geu.,  887,  par.  5,  6. 

*  It  is  well  established  that  a  soldier  cannot  himself  avoid  his  contract  of  enlistment 
on  the  ground  of  minority,  and  abandon  at  pleasure  the  military  service.  His  release 
on  this  ground  can  be  obtained  only  on  application  of  a  parent  or  guardian  entitled  to  hia 
services,  and  without  whose  consent  he  enlisted. f  The  application  of  the  parent,  whether 
made  to  the  Secretary  of  War  or,  on  habeas  carpus,  to  a  U.  S.  court,  must  be  made  before 
the  soldier  attains  his  majority  and  ratifies  his  contract.}    Dig.  J.  A.  Gen.,  889,  par.  1*3. 

The  enlistment  of  a  minor  without  consent  is  not  void,  but  is  voidable  merely,  and 
only  by  the  United  States,  which,  on  the  fact  of  minority,  etc.,  becoming  known,  may 
waive  the  objection  and  adopt  and  continue  the  enlistment  or  terminate  it  at  pleasure. 
If  the  minor  deserts,  he  cannot  take  advantage  of  his  own  wrong  and  plead  in  defense, 
on  trial,  that  the  enlistment  was  void.g    Nor  can  he  do  so  if  on  enlistment  he  purposely 

*  Under  the  existing  law  the  authority  to  discharge  soldiers  on  account  of  minority,  etc.,  Is  not 
reserved  to  the  Secretary  of  War  alone,  but  the  United  States  courts  are  empowered  to  inquire  into 
the  validity  of  enlistments  on  habeas  corpus*  and  thereupon  to  discharge  enlisted  person a  in  proper 
casea.  Ex  parte  Oriraiey,  13?  U.  8.,  187;  kx  parte  Schmeid.  1  Dillon,  587 ;  In  re  McDonald,  Lowell, 
106;  McOonologue's  Case,  107  Mass.,  154.  This  power  cannot  legally  be  exercised  by  a  State  court. 
Tarble'n  Case  13  Wallace  897. 

+  In  re  Hearn.  84  Fed..'l41 ;  U.  S.  «t.  Gibbon.  24  Fed..  185;  In  re  Morrissey,  187  U.  8.,  157. 

1  In  re  Dohrendorf,  40  Fed.,  148;  In  re  Spencer,  id.,  149. 

I  In  re  Morrissey,  187  U.  8.,  157. 
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eiinstment  is  normally  terminated  at  the  expiration  of  the  period  of  enlist- 
ment by  a  formal  discharge,  in  writing,  issuing  from  the  proper  military 
authority.1  The  discharge  certificate,  the  issue  of  which  operates  to  pat  an 
end  to  the  status  of  enlistment,  is  evidence  not  only  of  the  fact  of  discharge, 
but  of  the  character  of  service  rendered  by  the  soldier  during  the  period  of 
his  engagement. 

Volunteers  or  militia  may  be  discharged  individually,  as  above  described, 
or  they  may  be  mustered  out  in  organized  bodies,  at  the  expiration  of  their 
term  of  service; '  in  either  case  a  formal  certificate  of  discharge  is  issued. 

concealed  bis  age  and  the  enlistment  was  therefore  fraudulent.  Thai  a  soldier  was  a 
minor  at  enlistment  does  not  affect  his  capacity  to  commit  a  military  offense  or  the  juris- 
diction over  him  of  a  court-martial.  Where  a  miuor  di  Berts  be  must  abide,  like  any 
other  soldier,  the  consequence  of  his  crimiual  act,  viz.,  arrest,  trial,  and  sentence  if  con- 
victed. Aud  till  the  charge  of  desertion  bus  been  disposed  of,  or  till  the  sentence  has 
been  undergone,  not  even  his  parent  can  procure  bis  discharge.  The  right  of  the  United 
States  to  hold  him  to  the  penalty  of  the  infraction  of  his  contract  and  of  military  dis- 
cipline is  paramount  to  the  r.ght  of  the  parent  to  his  services,  and  the  parent  cannot 
procure  hia  release  on  habeas  corpus  while  held  in  military  custody  awaiting  trial,  or 
under  sentence  on  conviction  of  desertion  or  other  military  offense.  The  law  requiring 
consent  of  parent  or  guardian  applies  to  an  Indian  minor  enlisting  in  the  army.  Ibid., 
par.  13. 

1  See  4th  Article  of  War,  post  Except  in  cases  to  which  the  last  paragraph  of 
the  60th  Article  of  War  may  be  applicable,  a  soldier  cannot  be  made  amenable  for  an 
offense  committed  under  an  enlistment  prior  to  that  in  which  he  is  serving.  Re- 
enlistment  does  not  revive  such  a  liability.     Dig.  J.  A.  Gen.,  654,  par.  1. 

*  Dig.  J.  A.  Gen.,  355,  par.  1.  A  soldier  honorably  discharged  in  the  usual  form  at 
the  end  of  his  term  is  no  longer  subject  to  military  discipline  or  control.*  Having 
become  a  civilian,  he  is  entitled  to  be  restored  at  once,  or  as  soon  as  the  exigencies  of 
the  service  will  permit,  to  the  rights  and  status  of  a  citizen.    Ibid.,  856,  par.  6. 

The  formal  certificate  of  discharge  furnished  in  blntik  by  the  Adjutant-General  is. 
when  duly  made  out  and  signed  (see  Art.  of  War  4),  legal  evidence  of  the  fact  of 
discharge,  and  of  the  circumstances  therein  stated,  uuder  which  it  was  given. f  The 
certificate  is  not  a  record,  and  its  statements  are  not  conclusive  upon  the  Government 
when  contradicted  by  record  or  other  better  evidence.    Ibid.,  858.  par.  18. 

The  discharge  furnished  to  the  soldier,  or  for  him,  takes  effect,  like  a  deed,  upon 
delivery.  The  delivery  should  be  personal,  unless  at  its  date,  the  soldier  is  in  confine- 
ment awaiting  trial  or  under  sentence;  in  such  case  the  delivery  may  be  constructive, 
the  certificate  being  committed  to  the  commander  of  the  company,  post,  etc.,  to  be 
retained  by  him  for  the  soldier  until  released  from  arrest  or  imprisonment,  and  then 
rendered  to  him  personally.  This  is  the  recognized  practice;  the  delivery  to  the  com- 
mander being  deemed  tantamount  to  actual  delivery.    Ibid.,  par.  14. 

Any  form  of  discbarge  other  than  such  as  is  prescribed  in  the  4th  Article  of  War  is 
irregular  and  inoperative  (unless  indeed  otherwise  authorized  by  subsequent  statute). 
Mere  desertion  does  not  operate  as  a  discbarge  of  a  soldier:  he  may  then  be  dropped 
from  the  rolls  of  his  command,  but  he  is  in  no  sense  discharged  from  the  army.  Nor 
can  an  official  publication,  in  orders,  of  a  sentence  of  dishonorable  dNclmnrc  have  the 
effect  of  discharging  a  soldier ;  there  must  still  be  a  notice,  actual,  as  by  the  delivery  of 
the  formal  discharge  certificate,  or  constructive.  A  soldier  cannot  discharge  himself  by 
•imply  leaving  the  service  at  the  expiration  of  his  term.  The  final  statements  required 
by  par.  141,  A.  R.  1895,  to  be  furnished  with  the  discharge,  constitute  no  part  of  the 
discharge:  the  discharge  is  complete  without  them.    J  bid.,  859.  par.  17. 

The  statement  of  "character " appended  to  the  certificate  is  no  part  of  the  discharge. 
This  description  is  devolved  by  par.  148,  A.  R.  1895,  upon  the  commanding  officer 

*  Much  less  is  be  subject  to  be  punished.  In  the  late  case  of  White  v*.  McDonough.  3  Sawyer,  311, 
when-  a  soldier  whose  term  of  enlistment  expired  while  he  was  on  a  transport  with  a  detachment  was 
formally  discharged,  and  subsequently,  on  account  of  an  alleged  breach  or  discipline,  was  ordered 
by  his  commanding:  officer  to  work  in  the  coal-hole,  the  cou-t  pay  :  "  The  conduct  of  the  officer  in 
command  was  arbitrary  and  unjustifiable  either  by  law  or  military  necessity." 

t  Hanson  tw.  8.  Scituate,  115  Mass.,  888;  Bd.  of  Comrs.  t».  Merts,  27  Ind.,  838;  U.  S.  vs.  Wright,  5 
ffalbuL,  S96. 
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The  service  of  a  commissioned  officer  may  be  terminated  in  time  of 
peaoe  by  resignation,  by  dismissal  in  pursuance  of  the  sentence  of  a  general 
court-martial,  or,  under  the  authority  conferred  by  Section  1229  of  the 
Sensed  Statutes,  he  may,  for  absence  without  leave  extending  over  a  period 
of  three  months,  be  dropped  from  the  rolls  by  order  of  the  President.1  la 
addition  to  these  methods,  the  service  of  a  commissioned  officer  in  time  of 
war  may  be  terminated  by  a  formal  discharge  at  the  expiration  of  his  term 
of  service;  and  he  may  also  be  discharged  at  the  discretion  of  the  President, 
but  with  the  right,  as  will  presently  be  seen,  to  have  the  question  of  his  dis- 
missal inquired  into  by  a  general  court-martial.1 

Jurisdiction  after  Expiration  of  Service. — As  has  been  seen,  an  officer 
or  soldier  (except  as  otherwise  expressly  provided  by  statute)  ceases  to  be 
amenable  to  the  military  jurisdiction  for  offenses  committed  while  in  the 
military  service  after  he  has  been  separated  therefrom  by  resignation,  dis- 
missal, being  dropped  for  desertion,  muster-out,  discharge,  etc.,  and  has 
thus  become  a  civilian.* 

The  discharge  of  a  soldier,  therefore,  when  subject  to  trial  and  punish- 
ment for  a  military  offense  is  a  formal  waiver  and  abandonment  by  the 
United  States  of  jurisdiction  over  him.  Nor  does  a  soldier  after  having  once 
been  discharged  (as  where  he  has  been  dishonorably  discharged  by  sentence 
for  desertion  or  any  other  military  offense)  remain  liable  to  military  juris- 
diction, or  become  subject  thereto,  as  to  past  offenses,  by  again  entering  the 
military  service,  whether  by  enlistment  or  by  conscription  or  appointment. 
Nor  can  a  person  who,  by  reason  of  acceptance  of  resignation,  dismissal, 
discharge,  etc.,  has  become  wholly  detached  from  the  military  service  be 
made  liable  to  trial  by  court-martial  for  offenses  committed  while  in  the 
service,  on  the  ground  that  such  offenses  were  not  discovered  till  after  he  had 
left  the  Army. 

Exceptions:  60th  Article  of  War;  Military  Convicts. — The  60th  Article 
of  War  confers  jurisdiction  upon  courts-martial  for  the  trial  of  officers  or 
enlisted  men  for  offenses  therein  enumerated,  subject,  however,  to  the  opera- 
tion of  the  statute  of  limitations  contained  in  the  103d  Article.  The  Act 
of  June  18,  1898,4  confers  jurisdiction  for  the  trial  of  enlisted  men  only  who 
have  been  sentenced  to  dishonorable  discharge  and  to  confinement  in  addi- 

whose  duty  it  may  be  to  make  out  the  discbarge.  The  Army  Regulations  do  not  give 
to  his  superior  any  authority  over  the  subject.  (See  G.  0.  74  of  1881.)  Dig.  J.  A.  Geu., 
par  18. 

1  Section  1229,  Revised  Statutes.    See  Newton  w.  U.  8.,  18  Ct.  Cls.,  485 ;  Dig.  J.  A. 
Gen.,  870,  par.  5  ;  Ibid,  par.  7.    See,  also,  Section  1280,  Rev.  Statutes. 

*  Sections  1220  and  1280,  Rev.  Stat. 

•  Dig.  J.  A.  Gen.,  823,  par.  5. 

♦  Section  5,  Act  of  June  18,  1888.    (80  Stat,  at  Large,  488.) 
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tion  thereto,  such  jurisdiction  attaching  daring  the  period  of  imprisonment 
imposed  by  the  sentence  of  a  general  court-martial. 

Bat  a  soldier,  if  he  has  not  been  in  fact  discharged,  may  be  brought  to 
trial  by  court-martial  after  the  term  of  service  for  which  he  enlisted  has 
expired,  provided  before  such  expiration  proceedings  with  a  view  to  trial 
have  been  duly  commenced  against  him  by  arrest  or  service  of  formal 
charges.1  By  such  arrest  or  service  of  charges  the  military  jurisdiction 
attaches,  and,  once  attached,  trial  by  court-martial,  and  punishment  upon 
conviction,  may  legally  ensue  though  the  soldier's  term  of  enlistment  may 
in  fact  expire  before  the  trial  be  entered  upon.* 

4.  Jurisdiction  as  to  Offenses. — As  the  Federal  Government,  as  such, 
has  no  common-law  jurisdiction,  it  follows  that  there  can  be  no  criminal 
offenses  against  the  United  States  unless  they  are  made  such  by  statute.* 
This  principle  applies  with  equal  force  to  military  offenses  which,  to  become 
triable  and  punishable  by  military  tribunals,  must  be  expressly  created  by 
statute.  The  several  military  offenses  known  to  the  law  are  to  be  found  in 
the  Articles  of  War  and  in  subsequent  enactments  of  Congress.  Other 
offenses,  while  not  defined  in  those  Articles,  are  adopted  by  them  and  courts- 
martial  are  given  jurisdiction  over  them.  In  some  cases  this  grant  is 
general,  applying  to  all  times  and  places;  in  others  it  is  limited  to  time  of 
war  only.  Still  other  offenses — those  of  being  a  spy,  and  forcing  a  safe- 
guard, for  example — become  such  only  when  a  state  of  war  exists  to  which 
the  United  States  is  a  belligerent  party. 

Courts-martial  have  exclusive  jurisdiction  to  try  offenders  for  acts  con- 

1  Dig.  J.  A  Gen.,  824,  par.  6.    See,  also,  G.  C.  M.  O.  16,  A.  O.  0  ,  1871. 

•  In  the  leading  case  on  this  point,  of  a  seaman  in  the  navy  (In  re  Walker,  8  Ameri- 
can Jurist,  281*;,  the  Supreme  Court  of  Massachusetts  held  (Jan.  25,  1880)  as  follows : 
"  In  this  case  the  petitioner  was  arrested,  or  put  in  confinement,  and  charges  were  pre- 
ferred against  him  to  the  Secretary  of  the  Navy  before  the  expiration  of  the  time  of  his 
enlistment;  and  this  was  clearly  a  sufficieut  commencement  of  the  prosecution  to 
authorize  a  court-martial  to  proceed  to  trial  and  sentence,  notwithstanding  the  time  of 
service  bad  expired  before  the  court-martial  had  been  convened."  And,  to  illustrate  the 
injurious  consequences  of  an  opposite  ruling,  the  court  goes  on  to  remark  that  "  if  any 
of  the  class  of  offenses  not  punishable  at  common  law,"  and  "of  which  no  other  courts 
excepting  courts-martial  can  take  cognizance,  should  be  committed  by  any  seaman  im- 
mediately before  the  expiration  of  bis  term  of  service,  he  would  escape  with  impunity. 
He  might  be  guilty  of  the  grossest  insult  to  his  officers  ;  of  disobedience  of  orders  in  the 
most  critical  moment  to  the  ship  ;  and  in  the  hour  of  battle  he  might  refuse  to  fight,  and 
there  would  be  uo  power  to  punish  him."  So  held  by  the  Judge- Advocate  General  in 
a  case  of  a  soldier  of  the  regular  army  arrested  on  the  day  before  the  expiration  of  his 
term  of  enlistment,  with  a  view  to  a  trial  for  a  military  offense  by  court-martial,  that 
the  jurisdiction  of  the  court  had  duly  attached,  and  that  his  trial  might  legally  be  pro- 
ceeded with.  And  similarly  field  in  repeated  cases  of  soldiers  and  officers  of  regular 
and  volunteer  regiments.     Dig.  J.  A.  Gen.,  824,  par.  6. 

•  U.  8.  w.  Worrall,  2  Dallas,  884  ;  Ex  parte  Boll  man,  4  Cranch,  75 ;  U.  S.  w.  Hud- 
son,  7  C ranch,  82  ;  U.  S.  w.  Coolidge,  1  Wheat.,  415 ;  U.  S.  et.  Beraus,  8  Wheat.,  826. 

*  And  see  Judge  Story's  charge  to  the  jury  in  United  States  ot.  Travers,  8  Wheeler  Cr.  C,  609;  In 
the  Matter  of  Dew,  96  L.  fc,  540;  In  re  Bird,  2  Sawyer,  M. 


•60  MILITARY  LAW. 

etitnting  military  offenses  only;  they  also  have  jurisdiction  to  try  offenders 
for  certain  acts  which,  besides  constituting  military  offenses,  are  also  ciril 
•crimes.  In  the  latter  case  the  military  ordinarily  gives  precedence  to  the 
civil  court,  but  when  an  officer  or  a  soldier  has  been  arraigned  before  a  duly 
constituted  court-martial  for  an  offense  triable  by  it,  the  jurisdiction  thus 
attached  cannot  be  set  aside  by  the  process  of  a  State  court.1 

As  regards  offenses,  the  jurisdiction  therefore  embraces  the  offenses 
specifically  defined  in  the  Articles  of  War,  or  included  under  the  general 
terms  of  the  61st  and  62d  Articles;*  the  offense  of  military  persons  trading 
with  the  enemy,*  and  that  of  fraudulently  enlisting  in  the  service  of  the 
United  States.4 

The  61st  and  62d  Articles  of  War.—  The  61st  Article  of  War  gives  to 
certain  acts  or  omissions  on  the  part  of  an  officer  the  character  of  a  military 
offense  under  the  name  of  conduct  unbecoming  an  officer  and  gentleman; 
the  particular  acts  or  behavior  that  shall  constitute  such  conduct  being 
-determined  by  custom  of  the  service,  as  indicated  by  the  approved  decisions 
of  courts-martial  in  cases  referred  to  them  for  trial.  Especial  weight  is 
attached  to  the  decisions  of  the  President  in  cases  arising  under  the  Article 
in  which  he  appears  as  the  reviewing  authority.0  Certain  crimes,  disorders, 
«d  neglects,  when  committed  by  military  persons  under  circamstances  call 
culated  to  make  them  prejudicial  to  good  order  and  military  discipline,  have 
the  quality  of  military  offenses  conferred  upon  them  by  the  terms  of  the  62d 
Article.* 

Offenses  Exclusively  Triable  by  General  Courts-martial. — These  courts 
have,  as  regards  persons  and  with  reference  to  other  courts-martial,  ex- 
clusive jurisdiction  over  officers/  cadets,"  and  "candidates  for  promotion."  ' 
Over  enlisted  men,  other  than  candidates  for  promotion,  they  have  con- 

1  "Manual  for  Courts-martial"  (edition  of  July,  1808),  p.  14,  par.  6.  See,  also,  Dig. 
J.  A.  Gen.,  p.  828.  par.  12. 

*  Section  1343,  Revised  Statutes. 
\  Sections  5806  and  5318,  ibid. 

4  Act  of  July  27,  1892.    (27  Stat,  at  Large,  278.)    See  G.  O.  57,  A.  G.  O.,  1802. 

For  definition  of  fraudulent  enlistment,  see  "  Manual  for  Courts-martial "  (ed.  of  July 
11,  1808),  page  18,  note  4.  A  court  baying  once  duly  assumed  jurisdiction  of  an 
offense  and  person  cannot,  by  any  wrongful  act  of  the  accused,  be  ousted  of  its  author- 
ity or  discharged  from  its  duty  to  proceed  fully  to  try  and  determine,  according  to  law 
and  its  oath.  Thus  the  fact  that,  pending  the  trial,  the  accused  has  escaped  from  mili- 
tary custody  furnishes  no  ground  for  not  proceeding  to  a  finding,  and,  in  the  event  of 
conviction,  to  a  sentence,  in  the  case ;  and  the  court  may  and  should  find  and  sentence 
as  in  any  other  case. 

*  See  the  61st  Article  in  the  chapter  entitled  The  Articles  of  War. 

•  See  the  62d  Article  in  the  chapter  entitled  The  Articles  of  War. 
1  83d  Article  of  War. 

•  Section  1826,  Revised  Statutes. 

9  Section  4,  Act  of  July  80,  1892.  (27  Stat  at  Large,  886.)  Act  of  June  18, 1899, 
{80  Stat,  at  Large,  488.) 
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current  jurisdiction  with  the  inferior  courts  in  cases  cognizable  by  the 
latter. 

As  regards  offenses,'  they  have  exclusive  jurisdiction  over  all  offenses 
punishable  capitally,'  and  over  those  set  forth  in  the  58th  Article,  when 
committed  in  time  of  war.  Over  other  offenses  they  have  concurrent  juris- 
diction with  the  inferior  courts;  subject  to  the  qualification  that  all  offenses 
for  which  the  prescribed  limit  of  punishment  is  in  excess  of  the  limits  of  the 
punishing  power  of  an  inferior  court,  as  well  as  all  serious  non-capital 
offenses  for  which  limits  of  punishment  have  not  been  prescribed,  are,  when 
practicable,  to  be  tried  by  general  court-martial. 

Appellate  Jurisdiction. — It  has  been  seen  that  the  jurisdiction  of  courts- 
martial,  in  respect  to  military  offenses,  is  both  original  and  exclusive.  Save 
in  the  case  contemplated  in  the  30th  Article  of  War,  which  will  be  explained 
hereafter,  their  jurisdiction  is  d,ho  final,  and  cannot  be  made  the  subject  of 
appeal  to  a  military  tribunal  of  higher  authority  or  more  extensive  jurisdic- 
tion. Nor  can  a  case  properly  triable  by  a  court-martial  be  carried,  by  way 
of  appeal,  to  any  form  of  civil  tribunal;  all  of  which,  without  exception, 
are  without  jurisdiction  to  try  cases  properly  arising  under  the  Articles  of 
War/ 

Eulei  of  Interpretation. — Whenever  a  common-law  offense  is,  by  a  suit- 
able enactment  of  Congress,  given  the  character  of  an  offense  against  the 
United  States,  the  rules  regulating  the  interpretation  of  criminal  statutes  at 
common  law  will  prevail  in  all  questions  respecting  its  interpretation. 

1  Paragraph  981,  Army  Regulations  of  1805.  Bee,  also,  Act  of  June  18,  1896.  (80 
Stat,  at  Large,  483.) 

•  Bee  '•  Manual  for  Courts-martial "  (ed.  of  July  11,  1806),  par.  2,  p.  15,  and  par.  13, 
p.  8. 

»  83d  Article  of  War. 

4  Though  transient  and  summary  their  judgments,  when  rendered  upon  subjects 
within  their  limited  jurisdiction,  are  as  legal  and  valid  as  those  of  any  other  tribunals ; 
nor  are  the  same  subject  to  be  appealed  from,  set  aside,  or  reviewed  by  the  courts  of  the 
United  States  or  those  of  any  of  the  States,  Dig.  J.  A  Gen.,  818,  par.  1 ;  see,  aiso, 
note  1,  page  15  ante,  Swaim  et.  U.  S.,  185  U.  8.,  558,  554. 
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TABULAR  STATEMENT  OF  THE  JURISDICTION  OF  COURTS-MARTIAL.'    I 


Place. 


The  United  States. 

The  territory  of  the  enemy  in  time  of  war. 
„  Friendly  foreign  territory  in  time  of  peace  (exterritoriality). 


'  Daring  period  of  service. 
After  expiration  of  service. 


Time. 


Juris- 
diction. 


Persons. 


Offenses. 


'  1.  Desertion.     (48  A.  W.) 
2.  Where  proceeding  has  been 
instituted  before  expiration 
of  service,  by  arrest  or  con* 
finement,  etc. 

k  8.  Offenses  under  Article  60. 

Trial  to  be  had  within  statute  of  limitation. 

All  offenses  except  desertion  in  time  of  peace ;  order  for  trial  to 
be  issued  within  two  years  after  commission  of  offense.  (108 
A.  W.) 

Desertion  in  time  of  peace ;  offender  to  be  brought  to  trial  be- 
tween date  of  desertion  and  two  years  after  expiration  of 
term  of  enlistment.    (Act  of  April  11, 1890.) 

(Statutes  of  limitation  are  properly  matter  of  defense.  8es> 
chapter  on  Incidents  of  the  Trial.) 

(  Regular  Army. 

1.  Army  of  the  United  States  <  Volunteer  Army. 

(  Drafted  men. 

2.  Militia  in  service  of  the  United  States. 

8.  Marines  detached  for  service  with  the  army. 

4.  Military  convicts  while  undergoing  sentence  of  imprison* 
ment  after  dishonorable  discharge.  (Act  of  June  18, 1898.) 

'  1.  Retainers  to  the  camp.  (1.  Officer's  servants* 
(68  A.  W.)  (2.  Camp-followers. 

2.  Persons  serving  with  an  army  in  the  field 
(68  A.  W.).  Civilian  employes,  contractors, 
etc 

8.  All  persons  relieving,  corresponding  with. 


5.  Civilians. 


Under 
Articles 
of  War. 


or  giving  intelligence  to  the  enemy.    (45V 
46  A.  W?) 

4.  Spies.    (See  1848,  R.  S.) 

5.  Persons  trading  with  the  enemy,  etc    (Sees. 

0806,  5818,  R.  S.) 

r  Military.   All  except  68 
and  60  A.  W. 

Military  and  Civil.    68 
and  60  A.  W. 


1.  specific  j^lJSfTr 


■I 


<—*>•}  STB." 

h  (described).  )      and  62. 


2.  General   )  Articles  61 


Under  other  statutes,  i  *«*»*  }*?*  J8*^*0*  «*  *  8'5 


1  Prepared  by  Captain  Geo,  H.  Boughton,  8d  Cavalry,  Assistant  Professor  of  Law, 
V.  8.  Military  Academy. 


CHAPTER  VL 

ARREST  AND  CONFINEMENT. 
THE  ABREST  OF  OFFICER8. 

Arrest  in  General — To  enable  the  proper  military  authority  to  put  an 
ttstant  end  to  criminal  or  nnmilitary  conduct,  and  to  impose  such  restraint 
as  may  be  necessary  upon  the  person  of  a  military  offender,  with  a  view  to 
his  trial  by  court-martial,  the  Articles  of  War  empower  commanding  officers 
to  arrest  officers  serving  under  their  immediate  command ;  they  also  confer 
upon  all  commissioned  officers  a  similar  power  to  confine  enlisted  men.  As 
both  of  these  acts  constitute  restraints  upon  freedom  of  movement,  they 
require  and  have  received  express  statutory  sanction. 

Arrest  of  Commissioned  Officers. — The  65th  Article  of  War  provides  that 
"  officers  charged  with  crime  shall  be  arrested  and  confinedin  their  barracks, 
quarters,  or  tents,  and  deprived  of  their  swords  by  the  commanding  officer." 
The  arrest  of  a  commissioned  officer  is  usually  executed  by  a  staff-officer  of 
the  proper  commander,  by  means  of  an  oral  or  written  order  or  communica- 
tion advising  him  that  he  is  placed  in  arrest,  or  will  consider  himself  in 
arrest,  or  in  terms  to  that  effect.  The  reason  for  the  arrest  need  not  be, 
bat  usually  is,  specified,  and  the  arrest  may  also  be  accomplished  by  the  com- 
manding officer  in  person.1 

Except  in  the  case  contemplated  in  the  24th  Article  of  War,  or  in  the 
event  of  an  extraordinary  emergency,  none  but  commanding  officers  can 
place  commissioned  officers  in  arrest;  the  commanding  officer  so  authorized 
being  the  commander  of  the  tactical  or  territorial  command  to  which  the 
arrested  officer  belongs,  that  is,  of  the  department,  post,  or  staff  corps,  or  of 
the  army,  division,  brigade,  regiment,  battalion,  battery,  or  other  separate 

1  Dig.  J.  A  Gen.,  199,  par.  1;  Macomb,  §  19.  The  term  «•  crime"  is  here  employed 
in  a  general  sense,  referring  to  offenses  of  a  military  character,  as  well  as  to  those  of  a 
civil  character  which  are  cognizable  by  court-martial.  Dig.  J.  A  Gen.,  78,  par.  1.  Com- 
pare Wolton  98.  Gavin,  16  Ad.  &  £1.,  06,  68;  Simmons,  §  860.  An  arrest,  though  an 
almost  invariable,  is  not  an  essential  preliminary  to  a  military  trial ;  to  give  the  court 
Jurisdiction  it  is  not  necessary  that  the  accused  should  have  been  arrested  ;  it  is  sufficient 
if  he  voluntarily,  or  in  obedience  to  an  order  directing  him  to  do  so.  appears  and  submits 
himself  to  trial.  So,  neither  the  fact  that  an  accused  has  not  been  formally  arrested,  or 
arrested  at  all,  nor  the  fact  that,  having  been  once  arrested  and  released  from  arrest,  he 
has  not  been  re-arrested  before  trial,  can  be  pleaded  in  bar  of  trial,  or  constitute  any 
ground  of  exception  to  the  validity  of  the  proceedings  or  sentence.  Dig.  J.  A.  Gen., 
169,  par.  1;  ibid.,  828,  par.  11. 
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or  independent  organization  or  detachment  in  the  field.  Where  a  regiment, 
battalion,  or  company  is  included  in  a  post  command,  the  commander  of  the 
post,  rather  than  the  commander  of  the  inferior  organization,  is  the  one  by 
whom  the  arrest  of  a  subordinate  officer  should  be  effected.1 

A  court-martial  has  no  control  over  the  nature  of  the  arrest  or  other 
status  of  restraint  of  a  prisoner  except  as  regards  his  personal  freedom  in 
its  presence.  Neither  the  court  nor  the  president  can  place  an  accused 
person  in  arrest  if  he  be  not  already  in  that  status;  nor  can  the  court,  even 
with  a  view  to  facilitate  his  defense,  interfere  to  cause  a  close  arrest  to  be 
enlarged.     The  officer  in  command  is  alone  responsible  for  the  prisoners  in 

his  charge.* 

Status  of  Arrest. — On  being  placed  in  arrest,  an  officer  resigns  his  sword 
to  the  person  executing  it;  if  this  form  be  omitted  it  is  nevertheless  consid- 
ered to  have  taken  place,  and  hence  originates  the  custom,  which  is  invaria- 
bly observed,  that  an  officer  in  arrest  appears  without  his  sword."  The 
status  of  being  in  arrest  is  inconsistent  with  the  performance  of  any  military 
duty,  and  an  officer  in  that  situation  is  therefore  without  power,  during  the 
pendency  of  his  arrest,  to  exercise  military  command,  or  even  to  perform 
any  of  the  duties  incident  to  his  rank  or  station.  The  imposition  of  arrest, 
however,  affects  in  no  manner  the  right  of  an  officer  or  soldier  to  receive 
the  pay,  allowances,  or  emoluments  of  his  rank  in  the  military  service.4 

An  officer  in  arrest  has  no  right  to  demand  a  court-martial  either  on 
himself  or  others ;  the  commanding  general,  or  other  officer  competent  to 
order  a  general  court-martial,  being  the  judge  of  its  necessity  or  propriety. 
Nor  has  an  officer  who  may  have  been  placed  in  arrest  any  right  to  demand 
a  trial,  or  to  persist  in  considering  himself  in  arrest,  after  he  shall  have  been 
released  by  proper  authority/  An  officer  is  in  no  case  entitled  to  demand 
to  be  arrested.* 

An  officer  under  arrest  will  not  make  a  visit  of  etiquette  to  his  com- 
manding officer,  or  call  on  him,  unless  sent  for;  and  in  case  of  business  he 
will  make  known  his  object  in  writing.  It  is  considered  indecorous  in  an 
officer  in  arrest  to  appear  at  public  places.7 

Limits  of  Arrest. — Unless  other  limits  are  specially  assigned  him,  an 
officer  in  arrest  must  confine  himself  to  his  quarters.    It  is  generally  under* 

1  Dig.  J.  A.  Gen.,  170,  par.  2  ;  par.  897f  A.  R.,  1895. 

*  Dig.  J.  A.  Gen.,  814,  par.  5 :  ibid.,  328.  par.  11. 

•Macomb,  §  19.  An  officer  in  arrest  will  not  wear  a  sword  nor  visit  officially  his 
commanding  or  other  superior  officer  unless  directed  to  do  so.  His  applications  and 
requests  of  every  nature  will  be  made  in  writing.    Par.  901,  A.  R.,  1895. 

On  the  march,  field-officers  and  non-commissioned  staff-officers  in  arrest  will  follow  lo 
the  rear  of  their  respective  regiments,  and  company  officers  and  non-commissioned  offi- 
cers in  arrest,  in  rear  of  their  respective  companies  unless  otherwise  specially  directed. 
Par.  902,  A.  R.,  1895. 

•Ibid.,  171,  par.  8. 

*  Macomb,  §§  28,  29     See,  also,  ft  27,  ibid. 

*  Dig.  J.  A.  Gen.,  169,  par.  1. 

1 1bid.,  §  80.    See,  also,  paragraphs  900-902,  Army  Regulations  of  1895. 
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stood,  indeed,  that  he  can  go  to  the  mess-house  or  other  place  of  necessary 
resort.  It  is  not  unusual,  however,  for  the  commander  to  state  in  the 
order  of  arrest  certain  limits  within  which  the  officer  is  to  be  restricted,  and, 
except  in  aggravated  cases,  these  are  ordinarily  the  limits  of  the  post  where 
he  is  stationed  or  held.  An  officer  or  soldier,  though  retained  in  close 
arrest,  should  be  permitted  to  receive  such  visits  from  his  counsel,  witnesses, 
etc.,  as  may  be  necessary  to  enable  him  to  prepare  his  defense.1 

Although  the  Articles  of  War  make  no  mention  of  any  difference  in  the 
nature  of  the  arrest  in  order  to  trial,  still  a  difference  is  established  by  the 
custom  of  the  Army,  according  to  the  degree  or  measure  of  the  crime;  an 
officer  accused  of  a  capital  orime,  or  of  any  offense  to  which  the  penalty 
attached  is  so  severe  as  to  excite  a  natural  temptation  to  escape  from  justice, 
should  be  detained  in  a  state  of  confinement  as  secure  as  the  closest  civil 
imprisonment.9  If  the  offense  be  of  a  lighter  nature,  the  presumption  is 
that  the  officer  whose  character  is  thus  impeached  must  be  solicitous  to 
obtain  a  judicial  investigation  of  his  conduct,  and  he  is  therefore  generally 
allowed  to  be  in  arrest  at  large;  that  is,  without  his  sword,  but  on  his  word 
of  honor  to  await  the  issue  of  a  trial  or  his  enlargement  by  proper  authority. 
The  degree  and  measure  of  the  arrest  must,  however,  be  entirely  at  the  dis- 
cretion of  the  commanding  offioer,  who  will  in  all  cases  regulate  his  conduct 
by  the  particular  circumstances  of  the  case  and  by  the  dictates  of  propriety 
and  humanity.* 

Breach  of  Arrest. — The  65th  Article  of  War  contains  the  requirement 
that  "  an  officer  who  leaves  his  confinement  before  he  is  set  at  liberty  by  his 
commanding  officer  shall  be  dismissed  the  service."  An  offense  in  violation 
of  this  Article  is  only  committed  when  an  officer  confined  in  "  close  arrest " 
to  his  quarters  leaves  the  same  without  authority.  This  clause  of  the 
Article,  being  highly  penal  in  character,  is  strictly  construed,  and  for  this 
reason  a  breach  of  a  mere  formal  arrest,  or  of  any  arrest  not  accompanied  by 
confinement  to  quarters,  would  be  an  offense  not  within  this  Article  but 
under  Article  62.  *  The  mere  doing  of  an  act  prohibited  by  the  status  of 
arrest,  but  without  intent  to  violate  the  terms  of  the  Article,  such  as  the 
wearing  of  a  sword  through  inadvertence,  or  the  like,  constitutes  a  construc- 
tive breach  of  arrest,  which,  though  reprehensible  or  even  punishable,  does 
not  constitute  the  offense  described  in  the  Article/ 


1  Dig.  J.  A.  Gen.,  170,  par.  8. 

*  No  court-martial,  military  commander,  or  other  military  authority  is  empowered  to 
accept  bail  for  the  appearance  of  an  arrested  party  or  to  release  a  prisoner  on  bail.  Bail 
is  wholly  unknown  to  the  military  law  and  practice ;  nor  can  a  court  of  the  United 
States  grant  bail  in  a  military  case.     Ibid.,  177. 

'Macomb,  §20. 

4  Dig  J.  A.  Gen.,  78,  par.  1.    See,  also,  par.  2  and  par.  4,  ibid. 

*  Where  an  officer  in  close  arrest  was  permitted  by  his  commanding  officer  to  leave 
temporarily  his  confinement,  held  that  his  delaying  his  return  for  a  brief  period  beyond 
the  time  flied  therefor  did  not  properly  constitute  an  offense  under  this  Article.  Ibid.. 
pax.  8. 
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Termination  of  Arrest. — An  arrest  lawfully  imposed,  can  only  be  termi- 
nated by  the  commanding  officer  who  imposed  it,  or  by  his  superior  or  suc- 
cessor in  office.  If  the  arrest  be  imposed  with  a  view  to  trial,  the  arrest  is 
terminated  by  the  proper  reviewing  authority  in  his  action  upon  the 
proceedings  of  the  court-martial;  the  arrest  ceasing  when  the  sentence 
becomes  operative,  unless  sooner  terminated — as  in  a  case  of  acquittal,  for 
example — by  the  officer  ordering  the  court. 

Kestrictions  upon  the  Duration  of  Arrests. — With  a  view  to  place  a 
limitation  upon  the  power  to  continue  an  officer  in  the  status  of  arrest,  and 
to  prevent  abuses  in  its  exercise,  the  70th  Article  of  War  provides  that  "  no 
officer  or  soldier  put  in  arrest  shall  be  continued  in  confinement  more  than 
eight  days,  or  until  such  time  as  a  court-martial  can  be  assembled."  The 
71st  Article,  however,  contains  a  more  elaborate  restriction  upon  the  author- 
ity to  arrest  in  its  requirement  that  "  when  an  officer  is  put  in  arrest  for  the 
purpose  of  trial,  except  at  remote  military  posts  or  stations,  the  officer  by 
whose  order  he  is  arrested  shall  see  that  a  copy  of  the  charges  on  which  he 
is  to  be  tried  is  served  upon  him  within  eight  days  after  his  arrest,  and  that 
he  is  brought  to  trial  within  ten  days  thereafter,  unless  the  necessities  of  the 
service  prevent  such  trial;  and  then  he  shall  be  brought  to  trial  within 
thirty  days  after  the  expiration  of  said  ten  days.  If  a  copy  of  the  charges 
be  not  served,  or  the  arrested  officer  be  not  brought  to  trial,  as  herein  re- 
quired, the  arrest  shall  cease.  But  officers  released  from  arrest  under  the 
provisions  of  this  Article  may  be  tried,  whenever  the  exigencies  of  the  ser- 
vice shall  permit,  within  twelve  months  after  such  release  from  arrest."  ' 

Detaining  officers  or  soldiers  in  arrest  for  long  and  unreasonable  periods 
when  it  is  practicable  to  bring  them  to  trial  is  arbitrary  and  oppressive,  and 
in  contravention  both  of  the  letter  and  spirit  of  this  Article.  Whether  the 
delay  in  any  case  is  to  be  regarded  as  so  far  unreasonable  as  properly  to 
subject  the  commander  responsible  therefor  to  military  charges,  or  a  civil 
action,  must  depend   upon  the  circumstances  of  the  situation  and  the 


Though  any  unauthorized  leaving  of  his  confinement  by  an  officer  in  close  arrest  is, 
strictly,  a  violation  of  the  Article,  it  would  seem,  in  view  of  the  severe  mandatory  pun- 
ishment prescribed,  that  an  officer  should  not  in  general  be  brought  to  trial  under  th* 
jsame  unless  his  act  was  of  a  reckless  or  deliberately  insubordinate  character.  Dig. 
J.  A.  Gen.,  78,  par.  4. 

It  is  no  defense  to  a  charge  of  breach  of  arrest  in  violation  of  this  Article  that  th* 
Accused  is  innocent  of  the  offense  for  which  he  was  arrested.*  It  u  a  defense,  however, 
that  subsequently  to  the  original  confinement  the  accused  h»s  been  put  on  duty  or 
allowed  to  go  on  duty,  provided  that  he  has  not  been  duly  re-arrested  and  re-confined 
before  the  breach  assigned.!    Ibid.,  par.  5. 

The  requirement  of  this  Article  that  an  offender  "shall  be  dismissed"  is  held  to  be 
exclusive  of  any  other  punishment.  A  sentence  of  dismissal,  with  forfeiture  of  pay, 
\&  unauthorized  and  inoperative  as  to  the  forfeiture,  and  as  to  this  should  be  disap- 
proved.    Ibid.,  79,  par.  6. 

1  For  a  history  of  this  Article,  see  Article  71  iu  the  chapter  entitled  The  Articles 
of  War. 

*  Hough  (Prac.),  494.  t  Hough  (Prac.).  M. 


ARREST  AND  CONFINEMENT.  65 

exigencies  of  the  service  at  the  time.1  Under  no  circumstances,  however, 
can  an  officer  or  enlisted  man  release  himself  from  arrest,  or  terminate  a 
lawfully  imposed  status  of  arrest  at  his  own  volition.1 

Arrests  under  the  24th  Article  of  War. — An  exceptional  power  to 
impose  arrests  upon  commissioned  officers  and  to  order  enlisted  men  into 
confinement  is  contained  in  the  requirement  of  the  24th  Article  of  War  that 
"  all  officers,  of  what  condition  soever,  have  power  to  part  and  quell  all 
quarrels,  frays,  and  disorders,  whether  among  persons  belonging  to  his  own 
or  to  another  corps,  regiment,  troop,  battery,  or  company,  and  to  order 
officers  into  arrest,  and  non-commissioned  officers  and  soldiers  into  confine- 
ment, who  take  part  in  the  same,  until  their  proper  superior  officer  is 
acquainted  therewith.  And  whosoever,  being  so  ordered,  refuses  to  obey 
such  officer  or  non-commissioned  officer,  or  draws  a  weapon  upon  him,  shall 
be  punished  as  a  court-martial  may  direct." 

This  Article,  framed  to  meet  the  grave  emergency  of  serious  frays  or  dis- 
orders in  a  military  command,  is  in  substance  an  application  of  a  well-known 
rule  of  the  common  law  to  the  needs  of  the  military  service.'  The  term 
officer  is  here  given  a  peculiar  statutory  interpretation,  not  recognized  else- 
where in  the  Articles  of  War,  in  that  it  is  applied  to  all  military  persons 
above  the  grade  of  private  soldier.  The  duty  of  determining  the  existence 
of  an  emergency  of  sufficient  importance  to  bring  the  Article  into  operation 

1  Dig.  J.  A.  Gen.,  80.  Compare  Blake's  Case,  2  Maule  &  Sel.,  428;  Bailey  «t. 
Warden,  4  id.,  400. 

3  Though  an  officer  in  whose  case  the  provisions  of  this  Article  in  regard  to  service 
of  charges  and  trial  have  not  been  complied  with  is  entitled  to  be  released  from  arrest, 
he  is  uot  authorized  to  release  himself  therefrom.  If  he  be  not  released  in  accord- 
ance with  the  Article,  he  should  apply  for  his  discharge  from  arrest,  through  the 
proper  channels,  to  the  authority  by  whose  order  the  arrest  was  imposed,  or  other 
proper  superior.    Dig.  J.  A.  Gen  ,  80.  par.  1. 

The  term  "  within  ten  days  thereafter  "  held  to  mean  after  his  arrest.     Ibid.,  par.  2. 

Held  a  sufficient  compliance  with  the  requirement  as  to  the  service  of  charges  to 
have  served  a  true  copy  of  the  existing  charges  and  specifications,  though  the  list  of 
witnesses  appended  to  the  original  charges  was  omitted,  and  though  the  charges  them- 
selves were  uot  in  sufficient  lesjal  form,  and  were  intended  to  be  amended  and  redrawn. 
Ibid.,  p.  81,  par.  8. 

The  fact  that  cases  of  officers  put  in  arrest  "at  remote  military  posts  or  stations' 
are  excepted  from  the  application  of  the  Article  does  not  authorize  an  abuse  of  th< 
power  of  arrest  in  these  coses.     And  where,  in  such  a  case,  an  arrest,  considering  thu 
facilities  of  communication  with  the  department  headquarters  and  other  circumstances, 
was  in  fact  unreasonably  protracted  without  trial,  held  that  the  officer  was  entitled  to  be 
released  from  arrest  upon  a  proper  application  submitted  for  the  purpose.    Ibid.,  par.  4. 

1  It  is  a  principle  of  the  common  law  that  any  bystander  may  and  should  arrest  an 
affrayer.  1  Hawkins,  P.  C,  c.  68,  s.  11;  Timothy  w.  Simpson,  1  C.  M.  &  R.,  762.  765; 
Phillips  vs.  Trull,  11  Johns.  487.  And  that  an  officer  or  soldier  by  entering  the  military 
service  does  not  cease  to  be  a  citizen,  and  as  a  citizen  is  authorized  and  bound  to  put  a 
stop  to  a  breach  of  the  peace  committed  in  his  presence,  has  been  specifically  held  by  the 
authorities.  Burdett  «t.  Abbott.  4  Taunt.,  449;  Bowyer,  Com.  on  Const.  L.  of  Eng. 
499;  Simmons,  §§  1096-1100  This  article  is  thus  an  application  of  an  established 
common-law  doctrine  to  the  relations  of  the  military  service.  See  ita  application 
illustrated  in  the  following  General  Orders:  G  O.  4.  War  Dept.,  1843;  do.  63.  Dept.  of 
the  Tennessee,  1868;  do.  104,  Dept.  of  the  Missouri,  1868;  do.  52,  Dept.  of  the  South. 
1871;  do.  92,  id.,  1872. 
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rests  primarily  upon  the  senior  officer  present  at  the  time  of  its  occurrence ; 
in  the  event  of  his  failure  to  act,  the  duty,  bat  not  the  responsibility,  passes 
to  the  next  in  rank,  and  so  on,  in  succession.  To  insure  its  effectual  opera- 
tion, the  Article  imposes  the  duty  of  implicit  obedience  upon  all  military 
persons  present  in  respect  to  such  orders  as  may  be  given  them  in  further- 
ance of  the  purpose  of  quelling  the  disorder. 

Arrests  under  the  25th  Article  of  War. — -The  25  th  Article  of  War  con- 
tains the  requirement  that  "  no  officer  or  soldier  shall  use  any  reproachful  or 
provoking  speeches  or  gestures  to  another,"  and  authorizes  the  arrest  of  any 
officer  who  makes  use  of  such  speeches  or  gestures.1 

This  Article  confers  no  jurisdiction  or  power  to  punish  on  courts- 
martial,  but  merely  authorizes  the  taking  of  certain  measures  of  prevention 
and  restraint  by  commanding  officers;  i.e.,  measures  preventive  of  serious 
disorders  such  as  are  indicated  in  the  two  following  Articles  relating  to  duels.9 

CONFINEMENT  OF   ENLISTED   MEN. 

How  Executed. — The  arrest  of  an  enlisted  man  is  executed,  or  his 
confinement  ordered,  by  his  immediate  commander,  or  by  the  officer  who 
has  observed  the  commission  of  a  military  offense;  in  which  case  the 
fact  of  confinement  will  be  immediately  reported  to  the  commander  of 
the  company  or  detachment  to  which  the  offender  belongs.*  The  con- 
finement of  an  enlisted  man,  though  required,  by  regulation  and  by  custom 
of  service,  to  be  ordered  by  a  commissioned  officer,  may  be  executed  by  a  sub- 
ordinate or  by  any  duly  Authorized  military  person,  as  by  a  non-commissioned 
officer  or  by  a  sentinel.  Except  as  provided  in  the  24th  Article  of  War,  or 
when  restraint  is  necessary,  no  soldier  will  be  confined  without  the  order  of 
an  officer,  who  shall  previously  inquire  into  the  offense.4  By  custom  of  the 
service,  non-commissioned  officers  are  frequently  placed  in  close  arrest  in  the 
same  manner  and  subject  to  the  same  restrictions  as  commissioned  officers/ 

An  enlisted  man  while  in  confinement  awaiting  trial  or  awaiting  the 
result  of  trial  should  not  be  fettered  or  ironed  except  where  such  extreme 

1  "  No  officer  or  soldier  shall  use  any  reproachful  or  provoking  speeches  or  gestures 
to  another.  Any  officer  who  so  offends  shall  he  put  in  arrest.  Any  soldier  who  so 
offends  shall  be  confined,  and  required  to  ask  pardon  of  the  party  offended,  in  the 
presence  of  his  commanding  officer."    25th  Article  of  War. 

*  Dig.  J.  A.  Gen.,  38.     Compare  Samuels,  372. 

•  66th  Article  of  War.  The  word  ,§  crimes,"  as  used  in  this  Article,  is  construed  to 
mean  serious  military  offenses.  So  that  a  soldier  will  not  properly  be  "  confined " 
where  not  charged  with  one  of  the  more  serious  of  the  military  offenses;  in  other  words, 
where  charged  only  with  an  offense  of  a  minor  character.  Dig.  J.  A.  Gen.,  79,  par.  2; 
paragraphs  903-906,  Army  Regulations  of  1895. 

4  Paragraph  905,  A.  R.  1895. 

'  Macomb,  §  21.  Should  a  non-commissioned  officer  break  an  arrest  so  imposed,  the 
charge  of  breach  of  arrest  would,  of  course,  be  laid  under  the  62d  Article,  the  provisions 
of  Article  65  applying  exclusively  to  commissioned  officers. 
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means  are  necessary  to  restrain  him  from  violence,  or  there  is  good  reason 
to  believe  that  he  will  attempt  an  escape  and  he  cannot  otherwise  be  securely 
held.1 

Under  existing  regulations  "  soldiers  in  confinement  awaiting  action  on 
the  proceedings  of  their  trials  are  assimilated  to  those  awaiting  trial,  and 
both  classes  may,  at  the  discretion  of  the  commanding  officer,  be  employed, 
separately  from  prisoners  undergoing  sentence,  upon  such  labor  as  is 
habitually  required  of  soldiers.  More  severe  or  other  labor  would  not  be 
legal,  nor  would  labor  with  a  police  party  consisting  in  whole  or  in  part  of 
men  under  sentence  however  slight  their  sentence  might  be.*  A  soldier  in 
arrest  in  quarters  may  be  required  to  do  fatigue  or  police  work  about  his 
quarters  which  otherwise  other  soldiers  would  have  to  do  for  him."  f 

Miscellaneous  Provisions  respecting  Confinement. — The  67th  and  69th 
Articles  of  War  prescribe  a  method  of  procedure  in  respect  to  the  confine- 
ment of  enlisted  men  and  fix  the  conditions  which,  if  performed  by  the 
committing  officer,  not  only  justify  the  commander  of  the  guard  in  receiv- 
ing, but,  under  an  appropriate  penalty,  require  him  to  receive  and  safely  hold, 
a  prisoner  tendered  to  him  for  confinement.  The  conditions  referred  to  are 
fully  set  forth  in  the  Articles  in  question,  which  provide  that  "  no  provost- 
marshal  or  officer  commanding  a  guard  shall  refuse  to  receive  or  keep  any 
prisoner  committed  to  his  charge  by  an  officer  belonging  to  the  forces  of  the 
United  States,  provided  the  officer  committing  shall,  at  the  same  time, 
deliver  an  account  in  writing,  signed  by  himself,  of  the  crime  charged 
against  the  prisoner";*  and  "any  officer  who  presumes  without  proper 
authority  to  release  any  prisoner  committed  to  his  charge,  or  suffers  any 
prisoner  so  committed  to  escape,  shall  be  punished  as  a  court-martial  may 
direct."  • 

Belease  of  Enlisted  Men  from  Confinement. — This  subject,  in  its  relation 
to  commissioned  officers,  has  already  been  discussed,  and  it  is  only  necessary 
to  say  at  this  point  that  the  restriction  upon  the  power  to  arrest  which  is 
contained  in  the  70th  Article  of  War  applies  equally  to  the  cases  of  officers 
and  enlisted  men.  "  The  latter  part  of  this  clause  evidently  allows  a  lati- 
tude which  is  capable  of  being  abused ;  but,  as  in  a  free  country  there  is  no 

1  Dfg.  J  A.  Gen.,  171.  par.  10;  par.  909,  A.  R.  1895.     See  G.  O.  55,  A.  G.  O.  1895. 
1  G.  O.  44,  Div.  Atlantic,  1889. 

•  Dip.  J.  A.  Gen.,  171,  par.  11;  par.  907,  A.  R.  1895. 

Soldiers  held  in  military  arrest,  while  they  may  be  subjected  to  such  restraint  as  may 
be  necessary  to  prevent  their  escaping  or  committing  violence,  cannot  legally  be  sub- 
jected to  any  punishment.  The  imposition  of  punishment  upon  soldiers  while  thus 
detained  has  been  on  several  occasions  emphatically  denounced  by  department  com- 
manders. S<e.  for  example,  the  remarks  of  such  commanders  in  G.  O.  23,  Dept.  of  the 
East,  1863;  do.  26,  Dept.  of  California,  1866;  do.  23,  Dept.  of  the  Lakes,  1870;  do.  106, 
Dept.  of  Dakota,  1871.  And  compare  remarks  of  Justice  Story  In  Steere  w.  Field,  2 
Mason,  516.     Dig  J.  A.  Gen.,  79,  par.  1. 

4  67th  Article  of  War. 

•  69th  Article  of  War, 
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wrong  without  a  remedy,  the  military  law  points  oat  a  mode  of  redress  for 
^11  officers  and  soldiers  who  conceive  themselves  injured  by  their  command* 
ing  officer  which  must  always  be  sufficient  for  restraining  every  act  of 
injustice  or  oppression." * 

In  addition  to  the  provisions  already  discussed,  the  68th  Article  of  War, 
Tvith  a  view  to  prevent  arbitrary  imprisonment,  contains  the  requirement 
that  "  every  officer  to  whose  charge  a  prisoner  is  committed  shall  within 
twenty-four  hours  after  such  commitment,  or  as  soon  as  he  is  relieved  from 
his  guard,  report  in  writing,  to  the  commanding  officer,  the  name  of  such 
prisoner,  the  crime  charged  against  him,  and  the  name  of  the  officer  com- 
mitting him;  and  if  he  fails  to  make  such  report,  he  shall  be  punished  as  a 
court-martial  may  direct. "  ■  To  the  same  end  the  Army  Regulations  provide 
that  "  all  persons  under  guard  without  written  charges  will  be  released  by 
the  old  officer  of  the  day  at  guard-mounting  unless  specific  orders  to  the 
contrary  have  been  given  in  each  case  by  the  commanding  officer. " ' 

1  Macomb,  g  22. 

f  68th  Article  of  War. 

*  Paragraph  908,  Army  Regulations  of  1895. 


CHAPTER  VII. 

CHARGES  AND  SPECIFICATIONS. 

The  Charge. — The  instrument  in  which  the  military  offense  against  an 
accused  person  is  set  forth  (corresponding  to  the  indictment  in  criminal  pro- 
<jedure)  is  called  the  charge.1  Unlike  the  indictment,  however,  a  military 
charge  is  composed  of  two  parts,  the  charge  proper,  in  which  the  particular 
offense  is  alleged  in  general  terms,  and  the  specification,  in  which,  as  its  name 
implies,  the  facts  constituting  the  offense  charged  are  fully  and  sufficiently 
stated.  An  accusation  against  an  officer  or  soldier  not  thus  separated  in 
form  would  be  irregular  and  exceptional  in  our  practice,  and  till  amended 
would  not  be  accepted  as  a  proper  basis  for  proceedings  under  the  code.1 

Forms  of  Charges. — While  the  same  particularity  is  not  called  for  in  mili- 
tary charges  which  is  required  in  criminal  indictments,  there  are  certain 
essential  conditions  which  must  be  complied  with  in  their  preparation. 
These  are:  (1)  that  the  charge  shall  be  laid  under  the  proper  Article  of 
War,  or  other  statute;  (2)  that  such  charge  shall  set  forth  in  the  specifica- 
tion facts  sufficient  to  constitute  the  particular  offense.  This  is  best  accom- 
plished, as  to  the  charge,  by  a  brief  description  of  the  offense,  wherever 
practicable  in  the  words  of  the  Article  under  which  it  is  charged,  adding  the 
phrase  "  in  violation  of  the Article  of  War,"  or  other  statute  describ- 
ing the  offense.  "Desertion,  in  violation  of  the  47th  Article  of  War,'9 
"  Sleeping  on  post,  in  violation  of  the  39th  Article  of  War,"  "  Being  a  spy, 
in  violation  of  Section  1343  of  the  Revised  Statutes  of  the  United  States," 
are  examples  of  the  proper  forms  of  words  appropriate  to  be  used  in  such 
allegations.9 

1  Dig.  J.  A  Gen.,  224,  par.  1.    See,  also,  Manual  for  Courts-martial,  pp.  15-30. 

In  onr  practice,  unlike  that  of  the  English  courts-martial,  a  military  charge  properly 
consists  of  two  parts,  the  technical  "charge"  and  the  "specification."  The  former 
designates  by  its  name,  particular  or  general,  the  alleged  offense ;  the  latter  sets  forth 
the  facts  supposed  to  constitute  such  offense.    Dig.  J.  A.  Gen.,  224,  par.  1. 

*  Dig.  J.  A.  Gen.,  225.  par.  2.  In  regard  to  the  proper  form  for  a  military  charge, 
Atty.-Gen.  Cusbing  (7  Opins.,  008)  says :  "  There  is  no  one  of  exclusive  rigor  and 
necessity  in  which  to  state  military  accusations."  He  adds  further :  "Trials  by  court - 
mariial  are  governed  by  the  nature  of  the  service,  which  demands  intelligible  precision 
of  language,  but  regards  the  substance  of  things  rather  than  their  forms.  .  .  .  The 
most  bald  statement  of  the  facts  alleged  as  constituting  the  offense,  provided  the  legal 
offense  itself  be  distinctively  and  accurately  described  in  such  terms  of  precision  as  the 
rules  of  military  Jurisprudence  require,  will  be  tenable  in  court-martial  proceedings,  and 

09 
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Specification!. — The  requirement  above  stated  in  respect  to  the  specifica- 
tion is  fulfilled  by  a  compliance  with  the  following  conditions:  (1)  the 
offender  should  be  identified  and  described  as  a  member  of  the  military 
establishment  or,  if  a  civilian,  as  a  person  amenable  to  military  jurisdiction; 
(2)  the  facts  constituting  the  essential  elements  or  ingredients  of  the 
offense  should  be  sufficiently  set  forth ;  and,  (3)  where  intent  is  an  essential 
ingredient  of  the  offense,  there  must  be  an  allegation  of  such  criminal  intent 
in  the  specification:  this  is  accomplished  by  the  use  of  the  words  "willfully," 
"  knowingly,"  "  feloniously,"  "  corruptly,"  or  other  terms  of  like  import,1 
according  to  the  circumstances  of  the  particular  case. 

These  precautions  are  necessary  not  only  to  apprise  the  accused  of  the 
offense  charged  against  him,  but  for  the  purpose  of  showing,  affirmatively, 
that  the  person  mentioned  in  the  charges,  as  well  as  the  offense  charged  or 
alleged,  is  within  the  jurisdiction  of  the  court  convened  for  the  trial  of  the 
case.  "  These  essentials  being  observed,  however,  the  simpler  and  less 
encumbered  with  verbiage  and  technical  terms  the  charge  is  the  better, 
provided  it  be  expressed  in  clear  and  intelligible  English.  However  inarti- 
ficial a  pleading  may  be,  it  will  properly  be  held  sufficient  as  a  legal  basis 
for  a  trial  and  sentence,  provided  that  the  charge  and  specification,  taken 
together,  amount  to  a  statement  of  a  military  offense,  either  under  a  specific 
Article  or  under  the  general  Article,  No.  62."  ■ 

The  specification  should  also  be  appropriate  to  the  charge.  A  charge  of 
"conduct  to  the  prejudice  of  good  order  and  military  discipline,"  with  a 
specification  setting  forth  a  violation  of  a  specific  article,  is  an  irregular  and 
defective  pleading,  and  so,  of  course,  is  a  charge  of  a  specific  offense  with  a 

will  be  adequate  groundwork  of  conviction  and  sentence."  So  it  is  observed  by  Atty.- 
Gen.  Wirt  (1  Optns.,  286)  tbat  "all  that  is  necessary"  in  a  military  charge  is  that  it 
be  "sufficiently  clear  to  inform  the  accused  of  the  military  offense  for  which  he  is  to 
be  tried,  and  to  enable  bim  to  prepare  his  defense."  And  see  Tytler,  209 ;  Keunedy,  69. 
It  is  ably  remarked  by  Gould  (Pleading,  p.  4)  that  "all  pleading  is  essentially  a  logical 
process"  ;  and  that,  in  analyzing  a  correct  pleading,  "if  we  take  into  view  with  what 
is  expressed  what  is  necessarily  supposed  or  implied,  we  shall  find  in  it  the  elements  of 
a  good  syllogism."  But  it  can  hardly  be  expected  that  military  charges  in  general  will 
stand  this  test. 

1  Some  military  offenses,  as  defined  in  the  Articles  of  War  or  the  statutes  creating 
them,  contain  no  reference  to  an  intent ;  under  this  head  fall  sleeping  on  post,  signing  a 
false  certificate,  under  the  18th  Article,  and  disrespect  to  a  commanding  officer,  under 
Article  30 ;  in  such  cases  it  is  not  necessary  to  allege  a  particular  intent,  or  indeed  any 
intent  whatever,  or  to  establish  any  intent  in  evidence  at  the  trial.  In  other  cases  a 
specific  intent  is  described  in  the  Article  defining  the  offense ;  of  this  the  offenses  defined 
in  the  5th,  8th,  14th,  and  45th  Articles  are  examples,  all  of  which  offenses  must  be 
"  knowingly"  committed  in  order  to  warrant  a  conviction  ;  so,  too,  the  offenses  defined 
in  the  15th  and  16th  Articles  must  be  "willfully"  committed.  Grimes  at  common  law, 
however,  of  which  some  are  enumerated  in  the  58th  Article,  must  be  charged  and  proved 
with  the  particular  intent  which  is  attributed  to  them  at  common  law,  as  modified  by 
statute  in  the  State  in  which  they  were  committed.  The  word  "  feloniously  *  is  properly 
used,  as  descriptive  of  the  intent,  when  the  act  constitutes  an  offense  punishable  by 
imprisonment  in  a  State  prison  or  penitentiary  under  the  ordinary  criminal  code, 
although,  as  a  matter  of  military  pleading,  it  is  not  essential  if  the  offense  is  otherwise 
sufficiently  set  forth.  Indeed  it  is  only  as  a  matter  of  precaution  with  respect  to  the 
98th  Article  of  War  that  the  word  is  used. 

1  Dig.  J.  A.  Gen.,  224,  par.  2. 
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specification  describing  not  that  but  a  different  specific  offense,  or  a  simple 
disorder  or  neglect  of  duty.1 

Exclusion  of  Evidence  from  Specifications. — It  has  been  seen  that  the 
specification  should  contain  a  statement  of  the  facts  constituting  the  offense 
— not  the  evidence  by  which  such  facts  are  supported.  Every  offense, 
whether  military  or  civil,  is  made  up  of  certain  elements  of  fact,  that  is,  of 
certain  acts  or  omissions  which,  combined  with  a  particular  intent,  consti- 
tute such  offense.  It  is  these  elements  of  fact  and  intent  which  should  be 
alleged  in  the  specification.  "  While,  however,  it  is  in  general  irregular  to 
plead  matter  of  evidence,  there  is  no  objection  to  noting  in  brief  in  the 
specification  the  immediate  result  or  effect  of  the  act  charged,  as  a  circum- 
stance of  description  illustrating  the  character  and  extent  of  the  offense 
committed."9 

General  Terms :  Specific  Articles. — A  charge  expressed  in  too  general 
terms  is  faulty  and  imperfect;  this  for  the  reason  that  the  accused  is  entitled 
to  know  for  what  particular  act  he  is  called  to  account.*  So,  too,  a  charge 
expressed  in  the  alternative — either  under  Art.  17  or  Art.  60 — is  irregular 
and  defective,  and,  upon  motion,  may  be  stricken  out  or  required  to  be 
amended.4 

Where  an  offense  is  clearly  defined  in  a  specific  Article,  it  is  irregular 
and  improper  to  charge  it  under  another  specific  Article.  So  where  the 
Article  in  which  the  offense  is  defined  makes  it  punishable  with  a  specific 
punishment  to  the  exclusion  of  any  other,  it  is  error  to  charge  it  under  an 
Article,  such  as  the  62d,  which  leaves  the  punishment  to  the  discretion  of 
the  court.  On  the  other  hand,  it  is  equally  erroneous  to  charge  under  a 
specific  Article,  making  mandatory  a  particular  punishment,  an  offense 
properly  charged  only  under  Article  62/ 

1  Dig.  J.  A.  Gen.,  p.  228,  par.  12. 

•  Dig.  J.  A  Gen.,  232,  par.  21.  Thus  while  a  homicide,  if  amounting  to  murder,  and 
capital  under  Sec.  5889,  Rev.  Statutes,  or  by  the  law  of  the  State,  etc.,  cannot  as  such 
be  made  the  subject  of  a  military  charge  in  time  of  peace,  yet  a  capital  homicide,  where 
it  has  been  committed  in  connection  with  or  as  a  consequence  of  a  specific  military  offense 
charged  against  the  accused, — as,  for  example,  "mutiny,"  or  "offering  violence  to  a 
superior  officer," — may  properly  be  stated  in  the  conclusion  of  the  specification,  as  mat- 
ter of  aggravation  aud  as  indicating  the  animus  of  the  accused  or  the  amount  of  force 
employed.    Ibid. 

•  Dig.  J.  A.  Gen.,  286,  par.  84.  Thus  a  specification  under  Art.  62,  in  a  case  of 
an  officer,  which  set  forth,  not  a  specific  act  of  offense,  but  an  habitual  course  of  con- 
duct as  incapacitating  the  accused  for  service  or  for  the  performance  of  his  proper 
duty,  held  seriously  defective  and  subject  to  be  stricken  out  on  motion.  For  such  con- 
duct indeed  the  remedy  is  not  by  charge  and  trial,  but  by  retirement  under  Sec.  1252, 
Rev.  Sts.     Ibid. 

4  Ibid.,  par  85. 

•  Ibid.,  225,  par.  4.  Such  loose  and  indefinite  forms  of  charge  as  "fraud," 
" wortblessness,"  "inefficiency/'  "habitual  drunkenness,"  and  the  like,  will  be 
avoided  by  good  pleaders.  Such  charges  indeed,  in  connection  with  specifications 
setting  forth  actual  military  neglects  or  disorders  (not  properly  chargeable  under  spe- 
cific Articles),  may  be  sustained  as  equivalent  to  charges  of  "conduct  to  the  prejudice 
of  good  order  and  military  discipline  "  But  a  charge  of  "  wort hlessu ess,"  with  specifi- 
cations setting  forth  repeated  instances  of  arrests,  confinements  in  the  guard-house,  or 
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Vumber  of  Charges*  etc. — An  accused  person  may  be  brought  to  trial 
upon  any  number  of  separate  charges  and  specifications;  such  number, 
indeed,  being  limited  only  by  the  number  of  separate  offenses  which  may 
have  been  committed.  Where,  however,  there  are  two  sets  of  charges 
against  an  accused,  they  should  if  practicable  be  consolidated,  and  one  trial 
be  had  upon  the  whole,  instead  of  two  trials,  one  upon  each  set.1 

Charges  under  Several  Forms. — The  prosecution  is  at  liberty  to  charge 
an  act  under  two  or  more  forms,  where  it  is  doubtful  under  which  it  will 
more  properly  be  brought  by  the  testimony.9  In  the  military  practice  the 
accused  is  not  entitled  to  call  upon  the  prosecution  to  elect  under  which 
charge  it  will  proceed  in  such  or  indeed  any  case.* 

Allegations  at  to  Persons. — The  accused  should  be  described  in  the 
charges  and  specifications  by  his  true  name,  and  should  be  further  designated 
by  his  correct  rank  and  station,  or  title  of  office,  in  the  military  service.  It 
is  not  essential  to  state  in  a  specification  the  full  Christian  name  of  the 

trials  and  convictions  for  slight  offenses,  of  the  accused,  held  an  insufficient  pleading; 
such  instances  not  constituting  military  offenses,  but  merely  the  punishments  or  penal 
consequences  of  such  offenses.  (What  is  really  called  for  in  such  a  case  is  a  discharge 
of  the  soldier  under  the  4th  Article  of  War.)  A  specification  averring  a  general  inca- 
pacity induced  by  habitual  intoxication  does  not  set  forth  a  military  offense.  The 
accused  in  such  a  case  should  be  charged  with  the  acts  of  drunkenness  committed, 
as  separate  and  distinct  instances  of  offense.  Ibid.,  227,  par.  10.  Where  a  specific 
offense  is  charged  {i.e.,  an  offense  made  punishable  by  an  Article  other  than  the  general 
— 63d — Article),  and  the  specification  does  not  state  facts  constituting  such  specific 
offense,  the  pleading  will  be  insufficient  as  a  pleading  of  that  offense.  Legal  effect 
may,  however,  be  given  to  a  pleading  if  the  charge  and  specification  taken  together 
amount  to  an  allegation  of  an  offense  cognizable  by  a  court-martial  under  Art.  62. 
And  in  all  cases,— whatever  be  the  form  of  the  charge  or  specification. —if  the  two  are 
not  iucoDsistent,  and,  taken  together,  make  out  an  averment  of  a  neglect  or  disorder 
punishable  under  this  general  Article,  the  pleading  will  be  sufficient  in  law  and  will 
constitute  a  legal  basis  for  conviction  and  sentence.    Ibid.,  226,  par.  6. 

1  Ibid.,  227,  par.  9.  But  after  the  accused  has  been  arraigned  upon  certain  charges, 
and  has  pleaded  thereto,  and  the  trial  on  the  same  has  been  entered  upon,  new  and 
additional  charges,  which  the  accused  has  had  no  notice  to  defend,  cannot  be  introduced 
or  the  accused  required  to  plead  thereto.  Such  charges  should  be  made  the  subject  of 
a  separate  trial,  upon  which  the  accused  may  be  enabled  properly  to  exercise  the  right 
of  challenge  to  the  court  and  effectively  to  plead  and  defend.  As  to  the  further  ob- 
jection to  such  charges  that  the  court  would  not  be  qualified  to  try  them  under  its 
oath,  see  The  Arraignment  iu  the  chapter  entitled  The  Tkial. 

•  See  General  Orders  No.  71,  A.  G.  O.,  1879. 

*  Dig.  J.  A.  Gen.,  227,  par.  8.  So,  too,  where  a  particular  act  or  omission  consti- 
tutes a  violation  of  more  than  one  Article  of  War,  as  of  the  60th  and  61st,  or  the  61st 
and  62d,  the  offeuse  may  be  charged  under  both  ;*  undue  multiplication,  however,  of 
charges,  or  forms  of  charge,  is  to  be  avoided :  thus  charges  should  not  in  general  be 
added  for  minor  offenses  which  were  simply  acts  included  in  and  going  to  make  up 
graver  offeuses  duly  charged.  It  may,  iudeed,  sometimes  be  expedient  where  the  of- 
fenses are  slight  in  themselves,  and  it  is  deemed  desirable  to  exhibit  a  continued  course 
of  conduct,  to  wait,  before  preferring  charges,  till  a  series  of  similar  acts  have  been 
committed,  provided  the  period  be  not  unreasonably  prolonged  ;  but  in  general  charges 
should  be  preferred  and  brought  to  trial  immediately  or  presently  upon  the  commission 
of  the  offenses.  Anything  like  an  accumulation,  or  saving  up,  of  charges,  through  a 
hostile  animus  on  the  part  of  the  accuser,  is  discountenanced  by  the  sentiment  of  the 
service,  f    Dig.  J.  A.  Gen.,  226,  par.  7. 


•  **  For  the  purpose  of  meeting  the  erideooe  as  it  may  transpire."   State  w.  Bell,  ft?  HxL,  675. 
t8eeQ.aM.<5TS,Hdqrs.oftiieArmyl187». 
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accused,  or  other  party  required  to  be  indicated.  Only  such  name  or 
initial  need  be  given  as  will  be  sufficient  to  unmistakably  identify  the. 
party.1 

Allegations  as  to  Time  and  Place. — The  time  and  place  of  the  commis- 
sion of  the  offense  charged  should  properly  be  averred  in  the  specification,, 
in  order  that  it  may  appear  that  the  offense  was  committed  within  the  period, 
of  limitation  fixed  by  the  103d  Article,  and  enable  the  accused  to  understand, 
what  particular  act  or  omission  he  is  called  upon  to  defend.'  A  reasonably 
exact  allegation  of  the  time  is  also  important  in  some  cases— especially  those 
of  desertion  and  absence  without  leave — in  order  that  the  accused,  if  subse- 
quently brought  to  trial  for  the  same  offense  or,  what  is  the  same  thing  in 
law,  for  an  offense  included  in  the  original  offense,  may  be  enabled  (by  a. 
production  and  exhibition  of  the  record)  properly  to  plead  a  former 
acquittal  or  conviction  of  that  offense.* 

Where  the  exact  time  or  place  of  the  commission  of  the  offense  is  not 
known  it  is  frequently  preferable  to  allege  it  as  having  occurred  "  no  or 
about "  a  certain  date  or  time,  or  "  at  or  near  "  a  certain  locality,  rather 
than  to  aver  it  as  committed  on  a  particular  day  or  between  two  specified 
days,  or  at  a  particular  place.  There  is  no  definite  construction  to  be  placed 
upon  the  words  "  on  or  about "  as  used  in  the  allegation  of  time  in  a  specifi- 
cation. The  phrase  cannot  be  said  to  cover  any  precise  number  of  days  or 
latitude  in  time.  It  is  ordinarily  used  in  military  pleading  for  the  purpose* 
of  indicating,  in  cases  where  the  exact  day  cannot  well  be  named,  some- 
period,  as  nearly  as  can  be  ascertained  and  set  forth,  at  or  during  which  the. 
offenses  charged  are  believed  to  have  been  committed.  And  the  same  is  to  be. 
said  as  to  the  use  of  the  words  "  at  or  near  "  in  connection  with  the  aver- 
ment of  place.     These  terms  "  on  or  about "  and  "  at  or  near  "  are,  how- 

1  Dig.  J.  A  Gen.,  229,  par.  18.  A  misnaming  or  misdescription  of  the  rank  of  the- 
accused  in  the  specification  should  be  taken  advantage  of  by  exception  in  the  nature  of 
a  plea  in  abatement.  Where  not  objected  to,  the  error  is  immaterial  after  sentence, 
provided  the  accused  is  sufficiently  identified  by  the  testimony,  etc.  * 

Where  a  specification  to  a  charge  preferred  by  a  superior  against  an  inferior  officer, 
instead  of  referring  to  the  former  in  the  third  person,  alleged  that  the  accused  addressed 
abusive  language  to  "me,"  and  committed  an  assault  upon  "me,"  without  naming  or 
otherwise  indicating  the  subject  of  the  abuse  or  assault,  held  that  such  a  form,  though, 
supported  by  some  of  the  English  precedents,  was  not  sanctioned  by  our  practice,  and 
that,  on  objection  being  made  to  the  same  by  the  accused,  the  court  would  properly 
either  require  that  the  specification  be  amended,  or  that,  in  incorporating  the  charge  in 
the  record,  the  name  of  the  preferring  officer  be  added.     Ibid.,  229,  par.  14. 

*  As  to  the  latitude  allowable  in  the  allegation  of  time  in  military  pleadings,  com- 
pare 1  Opins.  Att.-Gen.,  295,  6. 

In  the  civil  practice  "  nothing  is  better  settled  than  that  proof  of  guilt  is  not  con- 
fined to  the  day  mentioned  in  the  indictment.  It  may  extend  back  to  any  period 
previous  to  the  finding  of  the  hill  and  within  the  statutory  limit  for  prosecuting  the* 
offense."    McBryde  t».  Stale,  84  6a.,  208. 

*  Dig.  J.  A.  Gen.,  280,  par.  17. 


•  See  the  article  entitled  Heading  in  the  chapter  relating  to  the  Trial* 
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4ver,  not  unfrequently  (though  unnecessarily)  employed  in  practice  where 
the  exact  time  or  place  is  known  and  can  readily  be  alleged.1 

Where  the  offense  charged  is  one  of  omission  the  same  exactness  in  the 
averment  of  time  is  in  general  scarcely  required  as  where  it  is  one  of 
the  commission  of  a  specific  act.  It  is  sufficient  in  the  former  case  to  allege 
that  the  offense  occurred  between  certain  named  dates  not  unreasonably 
separated.' 

Where  time  or  place  is  omitted  to  be  averred,  or  is  averred  without  suffi- 
cient deiiniteness,  and  the  defect  is  excepted  to  by  the  accused  on  being 
called  upon  to  plead,  the  court  will  properly  direct  that  an  amendment  be 
made.  But  where  no  such  objection  is  interposed  by  the  accused,  the 
proceedings  will  be  sufficient  in  law,  provided  the  time  and  place  of  the 
offense  can  be  ascertained  with  reasonable  certainty  from  the  testimony 
taken  in  connection  with  the  specifications.  If  otherwise,  the  proceedings 
will,  where  practicable,  be  returned  to  the  court  for  correction,  or,  where  this 
cannot  be  done,  they  will  in  general  properly  be  disapproved.  And  where 
the  offense  is  alleged  to  have  been  committed  on  a  particular  day  and  the 
•evidence  shows  that  it  was  committed  on  quite  a  different  day,  in  such 
oase,  provided  time  is  not  of  the  essence  of  the  offense,  and  the  specific  act 
•charged  is  sufficiently  identified  by  the  other  testimony,  the  variance  between 
the  allegation  and  the  proof  will  not  constitute  a  fatal  defect,  and  need  not 
induce  a  disapproval  of  the  sentence  where  there  has  been  a  conviction.  A 
return,  however,  of  the  record  to  the  court  for  correction,  if  practicable,  would 
properly  be  resorted  to,  by  the  reviewing  officer,  before  taking  final  action.* 

1  Dig.  J.  A.  Gen. ,  230,  par.  18.  Where  a  specification  alleged  that  the  accused  was 
abseut  without  leave  at  various  times  between  two  dates  twenty  days  apart,  held  that  the 
same  was  defective  aud  subject  to  exception  as  being  double,  each  such  absence  being  a 
substantive  and  distinct  offense.*  But  where  the  specification  to  a  charge  of  violation  of 
the  60th  Article  alleged  the  presentation  by  the  accused  of  a  fraudulent  claim  for  rations 
furnished  for  recruits  and  also  for  lodgings  furnished  for  the  same  recruits  at  the  same 
time,  held  that  the  specification  related  to  one  transaction  and  was  not,  therefore,  to  be 
necessarily  regarded  as  double  or  defective,  in  view  of  the  liberal  rules  of  pleading  appli- 
cable to  military  charges.    Ibid.,  229,  par  15. 

*  Ibid.,  231,  par.  19.  So  an  offense  of  commission  which  probably  was  not  com- 
pleted, or  may  not  have  been  completed,  on  any  particular  day  may  be  similarly 
charged.  Thus  held  that  the  allegations  of  time  and  place  were  sufficient  in  a  specifica- 
tion in  which  it  was  set  forth  that  the  offense  charged  (which  consisted  in  an  improper 
disposition  of  public  property)  was  committed  by  the  accused  "  while  en  route  between 
Austin,  Texas,  and  Waco,  Texas,  between  the  5th  and  25th  days  of  May,  1867."    Ibid. 

But  where  it  was  alleged  in  a  specification  that  the  accused  was  drunk  on  duty  at 
some  time  or  times  during  a  period  of  seventy  days,  held  that  the  specification  did  not 
five  sufficient  notice  to  the  accused  of  the  specific  offense  which  he  was  required  to 
defend,  and  was  therefore  uncertain  and  insufficient.!  Ibid, 

*  Dig.  J.  A.  Gen.,  231,  par.  20. 


*  In  the  military  as  in  the  civil  practice  double  pleading— i.e.,  specifications  setting  forth  two  (or 
more)  distinct  offenses  (especially  wheo  chargeable  under  different  Articles  of  War)— is  properly  con- 
demned, and  in  sundry  cases  the  conviction  and  sentouce  hare  been  disapproved  on  account  of  the  du- 
plicity in  law  of  the  pleadings.  See  O.  C.  M.  O.  80,  War  Department,  1875  ;  G.  0. 8,  88,  Department  of 
-the  Missouri,  1868;  **.,  49,  Department  of  the  Ohio.  1864. 

t  Compare  cases  in  General  Orders  198,  Army  of  the  Potomac,  1868  ;  do.  98,  Department  of  Now 
If  exico,  1868. 
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Documents,  Oral  Statements,  etc. — A  specification  in  alleging  the  viola* 
tion  of  an  order  which  has  been  given  in  writing,  or  of  any  written  obligation 
— as  an  oath  of  allegiance,  parole,  etc., — should  preferably  set  forth  the 
writing  verbatim,  or  at  least  state  fully  its  substance,  and  then  clearly  detail 
the  act  or  acts  which  constituted  its  supposed  violation.1  Oral  statement! 
should,  wherever  practicable,  be  set  forth  precisely  as  made  or  uttered;  if 
alleged  in  substance,  they  should  be  so  fully  set  forth  as  to  leave  no  doubt 
as  to  their  character  or  purport. 

Amendments  of  Charges. — A  material  amendment  of  a  charge  should 
properly  be  made  before  the  actual  trial.  Where  a  court-martial,  after  the 
trial  was  concluded,  directed  a  specification  to  be  amended  so  as  to  render 
it  more  definite  as  to  time  and  place,  and  then  caused  the  accused  to  be 
arraigned  and  to  plead  over  again,  its  action  was  held  to  be  without  sanction 
of  law  or  precedent.* 

Withdrawal  of  Charges. — A  withdrawal  of  charges  constitutes  no  legal 
bar  to  their  being  subsequently  revived  and  re-preferred.  Charges,  however,. 
once  formally  withdrawn  will  not  in  general  properly  be  revived  except 
upon  new  material  evidence  being  obtained.  Charges  once  accepted  as  * 
sufficient  basis  for  action,  by  the  commander  competent  to  convene  a  court 
for  their  trial,  cannot  properly  be  withdrawn  except  by  his  authority.* 

List  of  Witnesses. — The  Regulations  require  that  charges  formally  pre- 
ferred against  officers,  enlisted  men,  or  other  persons  amenable  to  military 
jurisdiction  shall  be  accompanied  by  lists  of  the  witnesses  relied  upon  to 
substantiate  the  charges  so  preferred.  Such  a  list  of  the  proposed  witnesses, 
however,  is  no  part  of  the  military  charge.  In  serving  upon  the  accused  a 
•copy  of  the  charges,  it  is  not  essential,  though  the  better  practice,  to  add  a 
copy  of  the  list  of  witnesses  where  one  is  appended  to  the  original  charges. 
Appending  such  a  list,  however,  does  not  preclude  the  prosecution  from 
calling  witnesses  not  named  therein.4 

Joint  Charges. — Properly  to  warrant  the  joining  of  several  persons  in  the 
same  charge  and  the  bringing  them  to  trial  together  thereon,  the  offense 
must  be  such  as  requires  for  its  commission  a  combination  of  action,  and 
must  have  been  committed  by  the  accused  in  concert,  or  in  pursuance  of  a 


1  Dig.  J.  A.  Gen.,  280.  par.  16. 

*  Ibid.,  236,  par.  88.  How  far  charges  maybe  amended  by  the  judge-advocate  before 
tbe  organization  of  the  court  depends  mainly  upon  his  authority,  general  or  special, 
to  make  amendments.  After  the  arraignment  amendments  of  form  may  always  be 
made,  with  the  assent  of  the  accused  or  by  the  direction  of  the  court ;  and  so  may  slight 
amendments  of  substance  not  so  modifying  the  pleading  as  to  make  it  a  charge  of  a  new 
aud  distinct  offense.  An  amendment  so  substantial  as  materially  to  modify  the  "  mat- 
ter "  before  the  court  will  not  in  general  be  authorized,  and  any  amendment  whatever 
of  substance  should  be  allowed  by  the  court  with  caution  and  subject  to  the  right  of  the 
accused  to  apply  for  a  continuance.    Ibid.,  234,  par.  28. 

•  Ibid.,  234,  par.  27. 
«i«i.,  235,  par.  29. 
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common  intent.  The  mere  fact  of  their  committing  the  same  offense 
together  and  at  the  same  time,  although  material  as  going  to  show  concert, 
does  not  necessarily  establish  it.  Thus  the  fact  that  several  soldiers  have 
absented  themselves  together  without  leave  will  not,  in  the  absence  of  evi- 
dence indicating  a  conspiracy  or  concert  of  action,  justify  their  being 
arraigned  together  on  a  common  charge,  for  they  may  have  been  availing* 
themselves  merely  of  the  same  convenient  opportunity  for  leaving  their 
station.1 

Character  of  Offense,  Military  or  Civil. — As  to  whether  an  act  which  is 
a  civil  crime  is  also  a  military  offense,  no  rule  can  be  laid  down  which  will 
cover  all  cases,  for  the  reason  that  what  may  be  a  military  offense  under  cer- 
tain circumstances  may  lose  that  character  under  others.  For  instance, 
larceny  by  a  soldier  from  a  civilian  is  not  always  a  military  crime,  but  it 
may  become  such  in  consequence  of  the  particular  features,  surroundings, 
or  locality  of  the  act.  What  these  may  be  cannot  be  anticipated  with  a 
sweeping  rule  comprehensive  enough  to  provide  for  every  possible  combina- 
tion of  circumstances.  Each  case  must  be  considered  on  its  own  facts.  But 
if  the  act  be  committed  on  a  military  reservation,  or  other  ground  occupied 
by  the  army,  or  in  its  neighborhood,  so  as  to  be  in  the  constructive  presence 
of  the  army;  or  if  committed  while  on  duty,  particularly  if  the  iujury  be  to 
a  member  of  the  community  whom  it  is  the  offender's  duty  to  protect;  or  if 
committed  in  the  presence  of  other  soldiers,  or  while  in  uniform;  or  if  the 
offender  use  his  military  position,  or  that  of  another,  for  the  purpose  of 
intimidation  or  other  unlawful  influence  or  object, — such  facts  would  be 
sufficient  to  make  it  prejudicial  to  military  discipline  within  the  meaning  of 
the  62d  Article  of  War.1 

By  Whom  Preferred. — Any  officer  may  prefer  charges;  an  officer  is  not 
disqualified  from  preferring  charges  by  the  fact  that  he  is  himself  under 
charges  or  in  arrest.  Charges  should  be  preferred  to  the  authority 
empowered  to  convene  the  court  for  their  trial  and  signed  by  the  officer 
submitting  them.  The  signing  of  charges,  like  orders,  with  the  name  of  an 
officer,  adding  "  by  the  order  of  "  his  commander,  is  unusual  and  objec- 
tionable.    Where  charges  are  not  signed  voluntarily  by  the  officer  by 


1  Dig  J.  A.  Gen.,  232,  par.  22.  Desertion,  of  which  the  gist  is  a  certain  personal  intent, 
is  not  ordinarily  chargeable  as  a  joint  offense.*  Where  two  or  more  soldiers  have 
deserted  together  as  the  result  of  a  concerted  plan,  they  may  properly  be  jointly  charged 
with  "  conspiracy  to  desert,  to  the  prejudice  of  good  order  and  military  discipline  "  (or 
with  desertion,  in  the  execution  of  a  conspiracy— G.  O.  21,  A.  G.  O.  of  1891),  or  each 
offender,  in  addition  to  beiug  charged  with  desertion,  may  also  be  severally  charged  with 
engaging  in  such  conspiracy.  In  the  absence  of  such  additional  charge,  the  fact  of 
concert  may  of  course  be  put  in  evidence  under  the  charge  of  desertion  as  illustrating  the 
animus  of  the  act  committed.    Ibid. 

*  Manual  for  Courts-martial,  16,  par.  7. 


•  See  G.  O.  78,  War  Dept.,  1672,  issued  by  the  Secretary  of  War  in  accordance  with  opinions,  pre- 
viously given,  of  the  Judge-Advocate  General. 
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whom  they  are  preferred,  they  are,  in  practice,  usually  subscribed  by  the 
judge-advocate  of  the  court.1 

Military  charges,  though  commonly  originating  with  military  persons, 
may  be  initiated  by  civilians;  indeed,  it  is  but  performing  a  public  duty  for 
a  civilian  who  becomes  cognizant  of  a  serious  offense  committed  by  an  officer 
or  soldier  to  bring  it  to  the  attention  of  the  proper  commander.  So  a 
charge  may  originate  with  an  enlisted  man.  But,  by  the  usage  of  the  ser- 
vice, all  military  charges  should  be  formally  preferred  by,  t.6.,  authenticated 
by  the  signature  of,  a  commissioned  officer.  Charges  proceeding  from  a 
person  outside  the  Army,  and  based  upon  testimony  not  in  the  possession  or 
knowledge  of  the  military  authorities,  should,  in  general,  be  required  to  be 
sustained  by  affidavits  or  other  reliable  evidence,  as  a  condition  to  their  being 
adopted.1 

When  Preferred. — Charges  should  be  preferred  so  soon  as  the  commis- 
sion of  the  offense  has  been  observed  by  or  made  known  to  the  officer  pre- 
ferring them,  or  within  a  reasonable  time  thereafter.  Charges  so  preferred 
cany  with  them  a  presumption  of  good  faith  and  the  assurance  that  they 
have  been  brought  in  the  interest  of  discipline,  and  with  a  view  to  their 
being  brought  to  trial  while  the  facts  are  fresh  in  the  minds  of  the  witnesses. 
Charges  unreasonably  delayed  carry  no  such  presumption,  and  the  delay, 
unless  explained,  gives  groUnd  for  the  belief  that  some  other  consideration 
than  the  good  of  the  service  has  been  instrumental  in  their  preparation.1 

Previous  Convictions. — With  a  view  to  enable  the  convening  authority  to 
determine  the  form  of  tribunal  to  which  a  particular  set  of  charges  should 
be  referred  for  trial,  and  to  enable  the  court  to  determine  the  proper  measure 
of  punishment  to  be  awarded  upon  conviction,  the  Regulations  require  that 
charges  against  enlisted  men  shall  be  accompanied  by  evidence  of  such  pre- 

1  Ibid.,  233,  par.  24.  An  objection  that  a  charge  is  not  signed  should  be  taken  at  the 
arraignment,  when  the  omission  may  be  supplied  by  the  judge- advocate's  affixing  his 
signature.  By  pleading  the  general  issue  the  accused  waives  the  objection.  Ibid.,  23"), 
par.  32. 

But  to  be  taken  cognizance  of  by  the  court  it  is  not  essential  that  a  charge  should 
be  signed  by  any  officer.  If,  though  not  so  signed,  it  be  duly  officially  transmitted  by 
the  convening  c  mmauder,  or  other  competent  superior  authority  to  the  court,  either 
directly  or  through  the  judge-advocate,  **for  trial,"  or  "for  the  action  of  the  court,"  or 
in  terms  to  such  ellect,  it  is  sufficiently  authenticated  for  the  purposes  of  trial,  and  trial 
upon  it  may  be  proceeded  with  by  arraignment  thereon  of  the  accused.     Ibid  ,  par.  33. 

Though  charges  are  prepared  in  the  Office  of  the  Judge- Advocate  General,  they  are 
not  to  be  signed  by  him.  If  not  signed  by  the  officer  actually  preferring  them,  they  will 
properly  be  authentic  ited  by  the  signature  of  the  Acting  Judge- Advocate  of  the  Depart- 
ment, or,  preferably,  by  the  judge  advocate  of  the  court.     Ibid.,  par.  31. 

*  Dig,  J.  A.  Gen  ,  230,  par.  23. 

*  It  is  a  reprehensible  practice  to  allow  charges  to  lie  long  dormant  before  being 
preferred.  Charges  should  not  be  delayed,  but  should  be  brought  to  trial  as  soon  as 
practicable  and  while  the  evidence  is  fresh.  A  delay  of  five  months  remarked  upon  as 
prejudicial  to  the  administration  of  justice  and  unfair  to  the  acensed.    Ibid.,  235,  par.  30. 

All  the  offenses  with  which  an  officer  or  soldier  may  be  at  one  time  chargeable 
should,  if  practicable,  (and  if  the  same  are  sufficiently  grave,)  be  charged  and  brought 
to  trial  together.     Ibid.,  226,  par.  7. 
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vious  convictions  as  have  been  recorded  against  the  accused  during  the 
period  of  twelve  months  next  preceding  the  preparation  and  submission  of 
the  charges.1 

By  "previous  conviction "  is  meant  a  conviction  by  a  duly  authorized 
military  tribunal,  the  -sentence  of  which  has  been  approved  by  the  proper 
reviewing  authority."  Such  previous  convictions,  however,  are  not  limited  to 
those  for  offenses  similar  to  the  one  for  which  the  accused  is  on  trial,  as  the 
purpose  in  requiring  them  to  be  submitted  is  to  see  if  the  prisoner  is  an  old 
offender,  and  therefore  less  entitled  to  leniency  than  if  on  trial  for  his  first 
offense.  This  information  might  not  be  fully  obtained  if  evidence  of  previ- 
ous convictions  of  similar  offenses  only  were  laid  before  the  court.  It  has 
no  bearing  upon  the  question  of  guilt  of  the  particular  charge  on  trial,  but 
only  upon  the  amount  and  kind  of  punishment  to  be  awarded,  and  to  this 
end  it  is  proper  that  all  previous  convictions  should  be  known.  As  the 
accused  is  not  on  trial  for  the  offenses,  evidence  of  previous  convictions  of 
which  it  is  proposed  to  introduce,  the  103d  Article  of  War  cannot  be  held 
to  apply." 

How  Prepared  and  Submitted. — To  accomplish  this  purpose  the  evidence 
of  previous  convictions  must  be  submitted  in  such  form  as  to  ensure  its 
admission  and  consideration  by  the  court  to  which  it  is  referred;  it  should 
therefore  be  prepared  in  accordance  with  the  rules,  hereafter  to  be  explained, 
regulating  the  admissibility  of  documentary  evidence. 

Previous  convictions  by  courts-martial  other  than  the  summary  court  are 
proved  by  the  records  of  the  trials,  or  by  duly  authenticated  orders  promul- 
gating them.  The  proper  evidence  of  previous  convictions  by  summary 
courts  is  the  copy  of  the  record  furnished  to  company  and  other  com- 
manders, as  required  by  paragraph  932,  Army  Regulations,  or  one  furnished 
for  the  purpose,  and  certified  to  be  a  true  copy  by  the  post  commander  or 
adjutant.4 

Convictions  incurred  during  a  prior  enlistment  are  not  admissible,  ex- 
cept of  desertion,  and  then  only  where  the  accused  is  undergoing  trial  for 
desertion.'  Evidence  of  a  previous  conviction  by  a  civil  court  is  not 
admissible  in  this  procedure;*  nor  is  evidence  of  a  previous  conviction 
admissible  where  the  findings  were  disapproved  by  the  proper  reviewing 
authority.' 

1  Executive  Order  of  March  80.  1898. 

*  Where  the  post  commander  acts  as  the  summary  court  no  formal  approval  of  the 
sentence  is  necessary. 

1  Manual  for  Courts-martial,  title  "Previous  Convictions." 

4  See  Manual  for  Courts-martial,  title  "Previous  Convictions";  see,  also,  par.  939, 
A.  R  1895. 

*  Dig.  J.  A.  Gen.,  610,  par.  6. 

*  /tod.,  611,  par.  6. 

*  Ibid.,  par.  7.    The  term"  "previous  conviction"  as  employed  in  the  Executive 
Orders  respecting  maximum  punishments  means  a  conviction  to  which  effect  has  been 
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Statement  of  Service:  Surgeon's  Report.— Charges  against  an  enlisted 
man  forwarded  to  the  authority  competent  to  order  a  general  court-martial 
for  his  trial  will  also  be  accompanied  by  a  statement  of  service  in  the  pre- 
scribed form,  setting  forth  the  dates  of  his  present  and  former  enlistments, 
the  character  upon  each  of  the  discharges  given  him,  and  the  date  of  his 
confinement  for  the  offenses  alleged  in  the  charges.  This  statement  is  in- 
tended simply  for  the  information  of  the  convening  authority  and  will  not 
be  introduced  in  evidence,  nor  made  part  of  the  record  of  the  trial,  but  will 
be  returned  to  the  convening  authority  with  the  record. ! 

In  case  of  a  deserter  the  surgeon's  report  as  to  his  physical  fitness  for 
service,  required  by  par.  121  of  the  Army  Regulations,  will  also  be  for- 
warded.8 

Submission  of  Charges. — Charges  preferred  by  commissioned  officers  are 
submitted  to  the  officer  authorized  by  law  to  convene  a  court  for  their  trial; 
if  the  officer  preferring  them  is  serving  at  a  military  post  or  with  a  com- 
mand in  the  field,  they  are  submitted  through  the  proper  commanding 
officer,  who  is  required  by  regulations  to  investigate  them  and  to  certify 
that,  in  his  opinion,  the  charges  so  submitted  and  investigated  can  be 
sustained.* 

Action  of  Post  Commander. — The  post  commander  or  the  commanding 
officer  of  an  organization  in  the  field  is  required,  upon  the  receipt  of 
charges  and  specifications,  to  make  such  personal  investigation  as  is  sufficient 
to  satisfy  him  (a)  whether  the  case  is  one  in  which  a  trial  is  necessary  to 
the  interests  of  discipline;  (J)  if  such  trial  is  believed  by  him  to  be  neces- 
sary, whether  the  evidence  in  support  of  the  charges  is  such  as  to  warrant  a 
conviction.  If  the  case  is  one  triable  by  a  general  court-martial  only  (as 
where  the  charges  are  preferred  against  a  commissioned  officer),  he  will 
forward  the  charges  to  the  proper  convening  authority  accompanied  by  a 
.certificate,  in  the  form  of  an  indorsement,  to  the  effect  that  the  charges 
have  been  formally  investigated  by  him,  and  that,  in  his  opinion,  they  can 
be  sustained  by  the  testimony  of  witnesses." 

given  by  the  approval  of  the  sentence  by  competent  authority,  and  applies  to  the  records 
of  all  trials  except  those  had  by  a  summary  court  where  the  post  commander  acts  as  the 
court  and  no  approval  of  the  sentence  is  required  by  law.  Ibid.  See,  also,  Manual  for 
Courts-martial,  p.  19,  note  1,  and  Dig.  J.  A.  Gen.,  011,  par.  8. 

1  Par  927,  A.  R.  1895.    For  form  see  Appendix. 

9  An  enlisted  man  apprehended  or  surrendering  as  a  deserter,  and  whose  trial  for 
desertion  is  not  barred  by  the  statute  of  limitations,  will  be  examined  by  a  medical 
officer  at  the  post  where  he  is  received,  and  n  report  of  this  examination  will  be  for- 
warded to  department  headquarters.  If,  on  account  of  disease,  age,  or  other  permanent 
disability,  the  man  is  found  unfit  for  service,  the  report,  with  the  department  commander's 
recommendation  thereon,  will  be  forwarded  to  the  Adjutant-General  of  the  Army.  If 
the  examination  shows  that  the  man  is  fit  for  service,  the  department  commander  will 
bring  him  to  trial  or  restore  him  to  duty  without  trial  as  the  interests  of  the  Govern- 
ment may  dictate.    Par.  121,  A.  R.  1895. 

*  Commanding  officers  will,  before  forwarding  charges,  personally  investigate  them, 
and  by  indorsement  on  the  charges  will  certify  that  they  have  made  such  investigation, 
and  whether,  in  their  opinion,  the  charges  can  be  sustained.    Par.  928,  A.  R  1895. 
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Charges  preferred  for  offenses  cognizable  by  inferior  courts  will  also  be 
laid  before  the  post  commander,  who  will  examine  them  as  to  the  rank  of 
the  accused  and  the  nature  of  the  offense.  If  he  thinks  that  the  accused 
should  be  brought  to  trial,  he  will  cause  him  to  be  brought  before  the 
summary  court,  where  he  will  be  arraigned  and  tried  in  accordance  with 
the  prevailing  court-martial  practice.  If  the  accused,  being  a  non-commis- 
sioned officer,  objects  to  being  tried  by  a  summary  court,  and  requests  a 
trial  by  a  regimental  or  garrison  court,  his  request  should,  in  general,  be 
granted,  and  the  proper  inferior  court  convened  for  his  trial.  Against 
such  objection  a  summary  court  would,  under  the  statute,  be  without  juris- 
diction to  try  the  case  of  a  non-commissioned  officer,  save  with  the  authority 
of  the  officer  competent  to  order  his  trial  by  general  court-martial.  Such 
authority,  if  granted,  should  be  entered  upon  the  record  in  order  to  show 
that  the  court  acted  with  jurisdiction  in  the  particular  case. 

Action  of  Convening  Authority. — It  has  been  seen  that  the  question 
whether  a  particular  set  of  charges  shall  or  shall  not  be  brought  to  trial  is 
to  be  determined  in  every  case  by  the  proper  convening  authority,  who  is 
responsible  for  the  maintenance  of  discipline,  and  whose  decision  as  to  the 
necessity  or  propriety  of  a  trial  is  final  and  conclusive."  "  Commanding 
officers  are  not  required  to  bring  every  dereliction  of  duty  before  a  court  for 
trial,  but  will  endeavor  to  prevent  their  recurrence  by  admonitions,  with- 
holding of  privileges,  and  taking  such  steps  as  may  be  necessary  to  enforce 
their  orders."  4  If,  therefore,  in  the  opinion  of  the  convening  authority  the 
case  is  one  of  sufficient  importance  to  discipline  to  warrant  its  reference  to 
a  court-martial,  a  proper  military  tribunal  is  appointed,  or  the  charges  are 
referred  to  an  existing  court  for  trial. 

Service  of  Charges  upon  the  Accused. — The  71st  Article  of  War,  which 
regulates  in  part  the  arrest  of  commissioned  officers,  requires  the  officer  by 
whose  order  an  accused  officer  has  been  arrested  to  "  see  that  a  copy  of  the 
charges  on  which  he  is  to  be  tried  is  served  upon  him  within  eight  days  of 
his  arrest,  and  that  he  is  brought  to  trial  within  ten  days  thereafter."  By 
custom  of  service  enlisted  men  are  also  entitled  to  be  informed  of  the  nature 
of  the  charges  for  which  they  have  been  confined*     Custom  of  service  also 


1  See  paragraph  931,  A.  R.  1895. 

*  See,  in  the  Manual  for  Courts-martial,  Section  IV  of  the  chapter  relating  to  charges 
and  specifications. 

1  In  cases  where  charges  preferred  agaiust  an  officer  are  apparently  susceptible  of  a 
reasonable  explanation  it  is  not  unusual,  especially  where  the  charges  are  preferred  by 
an  inferior  against  a  superior,  to  afford  the  officer  charged  an  opportunity  to  make 
explanation  before  it  be  determined  whether  to  bring  him  to  trial.  Dig.  J.  A.  Gen., 
284,  par.  25. 

Charges  proceeding  from  a  person  outside  the  army,  and  based  upon  testimony 
not  in  the  possession  or  knowledge  of  the  military  authorities,  should  in  general  be 
required  to  be  sustained  by  affidavits  or  other  reliable  evidence  as  a  condition  to 
their  being  adopted.     Ibid.,  238,  par.  28. 

4  Par.  930,  A.  R.  1895. 
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makes  it  the  duty  of  the  judge-advocate  to  furnish  the  accused  with  a  copy 
of  the  charges  upon  which  he  is  to  he  tried,  within  a  reasonable  time 
previous  to  the  trial.  It  is  thus  seen  that  the  same  duty  is  imposed  upon 
different  officers,  but  for  different  reasons;  and  neither  officer  is  responsible 
for  a  failure  of  the  other  to  perform  the  duty  thus  imposed.  Should  such  a 
failure  of  duty  occur,  however,  the  rights  of  an  accused  person  cannot  be 
prejudiced  thereby,  since  he  is  entitled  to  receive  a  copy  of  the  charges  and 
specifications  a  sufficient  time  in  advance  of  the  trial  to  enable  him  to  secure 
the  necessary  witnesses,  to  obtain  counsel,  and  to  make  proper  preparations 
for  his  defense.'  Although  the  71st  Article  requires  such  service  of  charges 
to  be  made  previous  to  the  trial,  the  statutes  are  otherwise  silent  in  this 
regard,  and  it  can  only  be  said  in  general  terms  that  such  time  must  be 
reasonable  in  amount  and  sufficient,  as  above  stated,  to  enable  him  to  ad- 
equately prepare  his  defense.  Should  the  time  allowed  be  insufficient, 
however,  that  fact  should  be  made  the  ground  of  an  application  to  the  court 
for  postponement,  under  the  93d  Article,  or  to  the  convening  authority  for 
a  reasonable  delay  in  bringing  the  case  to  trial. 

1  In  the  criminal  practice  of  the  United  States  courts  an  indictment  for  treason  must 
be  served  upon  the  accused  three  entire  days  previous  to  the  trial ;  indictments  in  capital 
cases  must  be  similarly  served  at  least  two  entire  days  before  the  commencement  of  the 
trial.  In  United  w.  Curtis  (4  Mason,  282)  it  was  held  that  the  requirement  of  two  days 
mean  t  two  days  before  the  trial  of  the  case  by  the  jury,  and  not  two  days  before  the 
arraignment 
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Meeting  of  the  Court-martial. — The  court  assembles  at  the  time  and 
place  mentioned  in  the  convening  order.  The  president  takes  his  place  at 
the  head  of  the  table,  and  the  members  take  seats  on  either  side  of  the 
president,  in  order  of  rank  *  as  named  in  the  order  appointing  the  court. 
The  judge-advocate  and  the  reporter,  if  there  be  one,  take  their  places  at 
the  foot  of  the  table;  where  seats  are  also  provided  for  the  accused  and  his 
counsel,  and  for  the  particular  witness  who  is  undergoing  examination.* 

During  the  informal  meeting  of  the  court,  prior  to  the  introduction  and 
arraignment  of  the  accused,  any  preliminary  matters  that  may  seem  to 
demand  its  attention  are  brought  up  and  disposed  of.  The  judge-advocate 
then  verifies  the  presence  of  the  officers  composing  the  detail ;  absent  mem- 
bers are  noted,  and  such  communications  in  writing  as  have  been  submitted 
in  respect  to  such  absence  are  read  to  the  court  and  are  noted  in  the  record.' 


1  The  relative  rank  of  the  members,  as  determined  by  the  convening  authority  in  the 
order  appointing  them,  is  in  general  to  be  regarded  as  final.  Dig.  J.  A.  Gen.,  88,  par.  8 ; 
ibid. .  89,  par.  2.  In  view  of  the  repeal  (bv  the  Act  of  March  1, 1869)  of  the  old  61st  Article 
of  War,  an  officer,  except  where  specially  assigned  to  duty  according  to  his  brevet  rank 
by  the  President,  is  no  longer  entitled  to  precedence,  on  courts-martial  or  otherwise,  by 
reason  of  his  brevet  rank.    Dig.  J.  A.  Gen.,  198,  par.  2. 

*  It  is  one  of  the  most  important  duties  of  the  judge-advocate  to  see  that  adequate 
preparations  are  made  for  the  meeting  of  the  court  and  the  trial  of  the  case  or  cases 
that  are  to  come  before  it  This  includes  the  securing  of  suitable  rooms  and  furniture, 
the  provision,  by  timely  requisitions,  of  the  requisite  stationery,  and  of  such  clerical  and 
messenger  service  as  will  be  needed  for  the  service  of  the  court,  and,  if  need  be,  a  waiting- 
room  for  the  witnesses.     He  should  also  see  to  it  that  the  witnesses  for  the  day  are 

E resent  at  the  opening  of  the  trial,  or  that  they  are  in  readiness  whenever  their  testimony 
;  required. 

*  A  member  of  a  court-martial,  though  strictly  answerable  only  to  the  convening 
authority  for  a  neglect  to  be  present  at  a  session  of  the  court,  will  properly,  when  pre- 
vented from  attending,  communicate  the  cause  of  his  absence  to  the  president  or  judge- 
advocate,  so  that  the  same  may  be  entered  in  the  proceedings.  Where  a  member,  on 
reappearing  after  an  absence  from  a  session,  fails  to  offer  any  explanation  of  such 
absence,  it  will  be  proper  for  the  president  of  the  court  to  ask  of  him  such  statement  aa 
to  the  cause  of  his  absence  as  he  may  think  proper  to  make.  It  need  scarcely  be  added 
that  the  absence  of  a  member  does  not  affect  the  legality  of  the  proceedings,  provided  a 
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If  the  statutory  quorum  is  present,  the  court  is  now  able  to  enter  upon 
the  trial  of  a  case;  if  less  than  a  quorum  is  present  the  court  can  transact  no 
business,  but  may  adjourn  from  day  to  day  to  await  the  arrival  of  absent 
members.  Or  it  may  communicate  the  fact  to  the  convening  authority  in 
order  that  their  places  may  be  supplied,  or  that  such  orders  may  be  issued  as 
the  necessities  of  the  case  may  require.1 

When  the  preliminary  business  has  been  disposed  of,  the  judge-advocate 
announces  that  he  is  ready  to  proceed  to  the  trial  of  the  accused  person 
named  in  the  convening  order  or,  in  all  cases  after  the  firet,  with  the  case 
next  in  order  for  trial. 

Introduction,  of  the  Accused. — The  accused  is  then  introduced  by  the 
judge-advocate.  He  appears  in  uniform,  without  arms,  if  an  officer  or 
enlisted  man,  and  without  irons  or  fetters  in  any  case ;  that  is,  perfectly  free 
from  restraint  as  to  his  limbs  and  bodily  movements;  this  in  order  that  he 
may  be  absolutely  free  from  embarrassment  in  making  his  defense.1  Except, 
therefore,  in  an  extreme  case,  as  where,  the  accused  being  charged  with  an 
aggravated  and  heinous  offense,  there  is  reasonable  ground  to  believe  that  he- 
will  attempt  to  escape  or  to  commit  acts  of  violence,  the  keeping  or  placing 

quorum  of  members  remain.    Dig.  J.  A.  Gen.,  494,  par.  3.    See,  also,  7  Opin.  Att.-Gen., 
101. 

It  does  not  invalidate  the  proceedings  of  a  court-martial  that  a  member  who  has  been 
present  during  a  portion  of  the  trial,  and  has  then  absented  himself  during  a  portion,  has 
subsequently  resumed  his  seat  on  the  court  and  taken  part  in  the  trial  and  Judgment. 
Nor  is  the  legal  validity  of  the  proceedings  affected  by  the  adding  of  a  new  member  to 
the  court  pending  the  trial.  In  either  case,  however,  the  testimony  which  has  been 
introduced  and  the  material  proceedings  which  have  been  had,  while  the  new  or  absent 
member  was  not  present,  should  be  communicated  to  him  before  he  enters  or  re-enters 
upon  his  duties  as  a  member.    Dig.  J.  A.  Gen.,  494,  par.  8. 

Such  was  the  ruling  of  the  Secretary  of  War  on  Genl.  Hull's  trial,*  and  this  prece- 
dent was  followed  in  repeated,  though  not  frequent,  cases  during  the  late  war.  For 
a  member,  however,  who  has  been  absent  during  a  substantial  part  of  a  trial  to  return 
and  take  part  in  a  conviction  and  sentence  is  certainly  a  marked  irregularity,  and  one 
which  may  well  induce  a  disapproval  of  the  findings  and  sentence  in  a  case  where  there 
is  reason  to  believe  that  the  accused  may  have  suffered  material  disadvantage  from  the 
member's  action.  It  Is  uuderstood  of  course  to  be  that  a  member  canuot  legally  resume 
his  seat  where,  by  his  absenting  himself,  the  court  has  been  reduced  below  five  members. 
It  was  indeed  held  by  Attorney-General  Berrien  f  that  a  member  of  a  court-martial 
who  has  absented  himself  during  the  taking  of  testimony  is  disqualified  to  take  part  in 
the  sentence.  Attorney-General  Cushing,  however,  held,  in  a  later  opinion,  J  that, 
whether  the  absent  member  should  resume  his  seat  and  act  upon  his  return  "must 
depend  upon  his  own  views  of  propriety." 

1  Strictly,  communications  from  the  convening  authority  to  the  court  as  such  (and 
vice  nerta)  should  be  made  to  (and  by)  the  president  as  its  organ ;  communications 
relating  to  the  conduct  of  the  prosecution  to  (and  by)  the  judge-advocate.  Dig.  J.  A. 
Gen. ,  318,  par.  17. 

*  Dig.  J.  A.  Gen.,  884,  par.  1.  In  order  that  he  may  not  be  embarrassed  in  making 
his  defense,  the  accused  party  on  trial  before  a  court-martial  should  be  subjected  to  no 
restraint  other  than  such  as  may  be  necessary  to  enforce  his  presence  or  prevent  dis- 
orderly conduct  on  his  part.     Ibid.    Where  an  accused  person  appears  before  a  court- 


•  See  the  reply  dated  March  7, 1814,  of  the  Secretary  of  War,  Hon.  John  Armstrong,  to  the  com* 
munlcation  of  the  '*  acting  upecial  judge  advocate,"  Hon.  Martin  Van  Buren,  submitting  questions  foe 
the  court.    (Forbes*  Trial  of  Hull,  Appendix,  pp.  28,  89.) 

1 2  Opin.  AU.-Qen.,  414. 
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of  irons  upon  him  while  before  the  court  will  not  be  justified.  Even  in  such 
a  case  it  will  be  preferable  to  place  an  adequate  guard  over  him.1 

.  The  fact  that  the  accused  is  an  officer  of  high  rank  should  $ot  be 
regarded  as  constituting  a  ground  for  allowing  him  any  special  right  or 
privilege  in  his  defense  before  a  court-martial.  The  administration  of  jus- 
tice by  a  military  as  by  a  civil  court  must  be  strictly  impartial  or  it  ceases 
to  be  pure.  All  persons  on  trial  by  the  one  species  of  tribunal,  as  by  the 
other,  are  deemed  to  be  equal  before  the  law.* 

Introduction  of  Counsel. — The  counsel  for  the  accused,  if  he  desires  such 
assistance,  is  then  presented  to  the  court  by  the  judge-advocate.  If  there 
•be  objection  to  the  introduction  of  counsel  generally,  or  to  the  particular 
person  offered  by  the  accused  in  that  capacity,  or  if  the  accused  desires  delay 
in  order  to  enable  him  to  secure  the  services  of  a  particular  person  as 
oounsel,  such  questions  are  disposed  of  at  this  time.' 

Stenographer. — If  the  case  is  one  of  sufficient  importance  to  warrant  the 
employment  of  a  stenographer,  the  person  employed  in  that  capacity  is  now 
introduced,  and  sworn  to  the  proper  performance  of  his  duties.4 

. —  ,-■'■■  —         —  —  _    _ ■. 

martial  in  irons,  or  under  any  other  form  of  visible  constraint,  the  court,  through  Its 
president,  should  address  the  post  commander,  inviting  his  attention  to  tbe  fact,  with  a 
view  to  the  removal  of  the  restraint  so  imposed.  It  would  then  become  the  duty  of  the 
post  commander  to  cause  the  irons,  or  other  form  of  restraint,  to  be  removed,  or  to  show 
why  a  necessity  exists  for  the  uuusual  restraint  employed.  If  the  reasons  seem  sufficient 
to  the  court,  the  fact  of  restraint,  with  the  reasons  assigned  therefor,  should  be  entered 
at  large  upon  the  record.  If  the  reasons  so  assigned  are  not,  in  the  opiniou  of  tbe  court, 
sufficient  to  warrant  the  unusual  course  pursued,  the  further  trial  of  the  case  should  be 
desisted  from,  and  the  matter  presented  to  the  convening  officer  for  his  action.  See  G.  O. 
#8,  Dept.  Colorado,  1897.  "The  fact,  however,  that  an  accused  soldier  was  tried  with 
hands  or  feet  in  shackles,  or  with  ball  and  chain  attached,  these  having  been  omitted 
to  be  removed  during  the  hearing  before  the  court,  does  not,  however  reprehensible, 
affect  the  legal  validity  of  the  proceedings  or  senteuce."    Dig.  J.  A.  Gen.,  741,  par.  2. 

1  Ibid.;  see,  also,  ibid  t  334,  par.  1;  G.  C.  M.  O.  62,  Dept.  of  the  Missouri,  1877;  do. 
155,  id.,  1879;  aud,  as  to  the  civil  practice,  Lee  vs  State,  51  Miss.,  566;  People  w.  Har- 
rington, 42Cal.,  175. 

*  Dig.  J.  A.  Geu.,  335,  par.  4. 

8  See  the  title  "  Counsel  for  the  Accused,"  under  the  heading  "Officers  of  the  Court," 
in  the  chapter  entitled  The  Composition  of  Courts- martial.  • 

4  The  employment  of  a  stenographic  reporter,  uuder  Section  1303,  Revised  Statutes, 
is  authorized  for  general  courts  only,  and  in  cases  where  tbe  convening  authority  con- 
siders it  necessary.  The  convening  authority  may  also,  when  necessary,  authorize  the 
-detail  of  an  enlisted  man  to  assist  the  judge-advocate  of  a  general  court  in  preparing  the 
record.     Par.  958,  A.  R.  1893. 

When  a  reporter  is  employed  under  Section  1203,  Revised  Statutes,  he  will  be  paid 
not  to  exceed  $10  a  day  during  the  whole  period  of  absence  from  his  residence, 
traveling  or  on  duty,  which  shall  be  in  full  for  taking  and  transcribing  all  notes, 
making  such  number  of  copies  to  be  made  at  one  writing  as  the  judge-advocate  may 
require,  and,  unless  otherwise  specially  ordered  by  tbe  Secretary  of  War,  in  full  for  all 
•services  rendered  aud  expenses  incurred  by  the  reporter.  In  special  cases,  when 
authorized  by  the  Secretary  of  War,  stenographic  reporters  may  be  employed  at  rates 
not  exceeding  25  cents  per  folio  (one  hundred  words)  for  taking  and  transcribing  the 
notes  in  shorthand,  or  10  cents  per  folio  for  other  notes,  exhibits,  and  appendices. 
Reporters  will  be  paid  hf  the  Pay  Department  on  the  certificate  of  the  judge-advocate. 
Par.  959,  ibid. 

No  person  in  the  military  or  civil  service  of  the  Government  can  lawfully  receive 
«xtra  compensation  for  clerical  duties  performed  for  a  military  court    Par.  960,  ibid. 
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Clerk  to  Assist  the  Judge-Advocate. — In  cases  in  which  the  services  of  a 
stenographic  reporter  are  not  deemed  necessary,  the  Regulations  authorize 
the  convening  authority  to  detail  an  enlisted  man  to  assist  the  judge-advocate 
of  a  general  court-martial  in  the  preparation  of  the  record.1 

Beading  of  the  Convening  Order. — The  order  convening  the  court^ 
together  with  any  orders  subsequently  issued  in  modification  thereof,  is  then 
read  to  the  accused  by  the  judge-advocate,  both  standing;  this  with  a  view 
to  apprise  him  of  the  composition  of  the  court  and  to  enable  him  to  exercise 
intelligently  the  right  of  challenge. 


CHALLENGES. 

Procedure. — The  composition  of  the  court-martial  having  been  made 
known  to  the  accused  by  the  reading  of  the  convening  order,  together  with 
any  orders  of  subsequent  date  which  have  operated  to  modify  the  composi- 
tion of  the  court  as  originally  constituted,  he  is  asked  by  the  judge-advocate 
whether  he  objects  to  being  tried  by  any  member  named  in  the  order.  If 
his  reply  be  in  the  negative,  the  court  proceeds  at  once  to  the  arraignment; 
if,  on  the  other  hand,  the  accused  has  objection  to  a  member,  he  is  required 
to  exercise  his  right  in  this  respect  by  challenging  but  one  member  at  a 
time.* 

Hature  of  the  Bight. — The  right  of  challenge  in  court-martial  procedure 
is  regulated  by  the  88th  Article  of  War,  which  provides  that  "  members  of 
a  court-martial  may  be  challenged  by  a  prisoner,  but  only  for  cause  stated  to 
the  court.  The  court  shall  determine  the  relevancy  and  validity  thereof, 
and  shall  not  receive  a  challenge  to  more  than  one  member  at  a  time."' 

1  Par.  958,  A.  R.  1805. 

* 88th  Article  of  War. 

1  This  Article  authorizes  the  exercise  of  the  right  of  challenge  before  all  courtf 
except  tieM-officcra'  courts  and  summary  courts.  These  courts  are  uot  subject  to  bo 
challenged,  because,  being  composed  of  but  one  member,  there  is  no  authority  provided 
which  is  competent  to  pass  upon  the  validity  of  the  challenge.  Dig.  Opiu.  J.  A.  Gen., 
09,  pnr.  1. 

The  Article  imposes  no  limitation  upon  the  exercise  of  the  right  of  challenge  other 
than  that  "  more  thai)  one  member  shall  not  be  challenged  at  a  time."  Thus  while  the 
panel,  or  the  court  as  a  wtiole,  is  not  subject  to  challenge,  yet  all  the  members  may  be 
challenged  provided  they  are  challenged  separately.  The  Article  contains  no  authority 
for  chid lenging  the  judge-advocate.  Ibid.,  102,  par.  15.  An  officer  cannot  in  general 
fitly  or  becomingly  act  as  judge-advocate  in  a  case  in  which  he  is  personally  interested 
as  accuser  or  prosecutor.  Where  the  judge-advocate  had  prepared  the  charges  and  was 
the  accuser  in  the  case  and,  moreover,  entertained  a  strong  personal  prejudice  or 
hostility  against  the  accused,  held  that  he  was  ill-chosen  to  act  as  judge  advocate  espe- 
cially in  the  capacities  of  prosecuting  official  and  adviser  to  the  court.  A  personal 
animus  against  the  accused  is  particularly  unbefitting  a  judge-advocate  in  a  case  where 
the  accused  is  not  represented  by  counsel.  One  who  without 'personal  prejudice  against 
the  accused,  or  Interest  in  his  conviction,  has  signed  the  charges  as  company  commander 
may  not  improperly  act- as  judge-advocate  in  the  case.     Ibid.,  462,  par.  26. 

The  court  of  itself  cannot  excuse  a  member  in  the  absence  of  a  challenge.   A  member 
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The  terms  of  this  statute  restrict  the  general  right  of  challenge  in  two 
important  particulars:  (1)  A  member  may  be  challenged  only  for  cause 
stated;  as  a  consequence,  what  are  called  "  peremptory  challenges  "  in  civil 
procedure  are  forbidden  in  the  practice  of  courts-martial ;  (2)  He  may  chal- 
lenge but  one  member  at  a  time ;  from  this  rule  it  results  that  courts-martial 
are  not  permitted  to  entertain,  as  such,  "  challenges  to  the  array,"  that  is,, 
objections  to  the  entire  membership.1  If  such  objections  exist,  the  end 
sought  may  be  attained  by  a  plea  to  the  jurisdiction,  to  be  explained 
hereafter. 

How  Exercised. — Every  member  of  a  court-martial  enters  upon  the  per- 
formance of  his  duty  with  the  presumption  of  competency  to  try  any  case 
that  may  properly  be  brought  before  the  tribunal  of  which  he  has  been  con- 
stituted a  member.  If  he  be  objected  to,  therefore,  the  burden  of  proof  resta 
upon  the  party  making  the  challenge  of  establishing  his  incompetency.  The 
result  is  to  raise  an  issue  in  which  both  parties  have  a  right  to  be  heard,  and 
which  must  be  decided  by  the  court  by  a  preponderance  of  testimony;  the 
judgment,  after  hearing,  being  that  the  challenge  is  sustained  and  that  the 
challenged  member  is  excused  from  sitting,  or  that  the  challenge  is  not 
sustained  and  the  challenged  member  will  resume  his  seat.  Pending 
deliberation  upon  the  question  of  sustaining  a  challenge,  the  challenged 
member  withdraws  from  the  session  of  the  court.* 

Classification  of  Challenges. — It  has  been  seen  that  only  what  are  known 
as  "  challenges  for  cause  "  may,  under  the  88th  Article,  be  offered  to  the 
membership  of  a  court-martial.  The  challenges  "  for  cause  stated  "  thus 
authorized  may  be  arranged  into  two  classes,  principal  challenges  and 
challenges  to  the  favor.  A  principal  challenge  is  one  in  which,  when  the 
ground  of  challenge  has  been  established,  the  challenged  member  is  excused 
from  sitting  as  a  matter  of  course.  A  challenge  to  the  favor  is  one  alleging 
bias,  prejudice,  or  interest  to  exist,  and  which  may  or  may  not  be  sus- 
tained ;  the  question  depending  upon  the  nature  and  amount  of  the  interest, 
or  prejudice,  as  determined  by  the  admission  of  the  member  or  by  the  evi- 
dence submitted  in  its  support.' 


not  challenged  but  considering:  himself  disqualified  can  be  relieved  only  by  application 
to  the  couvenine  authority.     Dig.  Opin.  J.  A.  Gen.,  103,  par.  16. 

1  An  accused  challenged  the  entire  court  on  the  ground  that  the  convening  officer 
was  "Accuser."  Held  properly  overruled;  the  array  cannot  be  challenged  nt  military 
law.  The  Article  declares  that  "  the  court  .  .  .  shall  not  receive  a  challenge  to  more 
than  one  member  at  a  time."    Ibid.,  par.  17. 

*  It  is  not  necessary  (though  usual  and  proper)  for  a  member  to  withdraw  from  the 
court- room  on  being  challenged  and  pending  the  deliberation  on  the  objection.  Ibid., 
par.  11.  See,  also,  in  connection  with  the  subject  of  challenges,  Macomb,  §§  45-49; 
O'Brien,  236;  DeHart.  114-127;  Benet.  79:  Ives,  89;  Winthrop,  279;  Tyil'er,  115; 
Simmons,  §495;  Clode,  Mil.  L»iw,  111;  Man.  Mil.  Law,  888;  Man.  for  Courts- 
martial,  26.  27;  Dig.  J.  A.  Gen.,  99-103. 

*  The  distinction  here  noted  is  one  that  is  now  peculiar  to  military  tribunals,  and  is 
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Waiver  of  Challenge. — An  objection  to  the  competency  of  a  member 
must,  as  a  general  role,  be  brought  before  the  arraignment;  and  if  the 
accused  is  aware  of  its  existence  at  that  time  and  fails  to  bring  it  forward, 
he  will  be  deemed  to  have  waived  his  right  of  challenge  as  to  such  member 
or  cause  of  objection.1  Should  a  challenge  be  regularly  made  but  improperly 
overruled  by  the  court,  such  waiver  on  the  part  of  the  accused  is  presumed 
not  to  have  been  made,  and  he  is  entitled  to  whatever  benefit  may  accrue  in 
consequence  of  the  erroneous  action  of  the  court.1  Should  the  fact  that  a 
member  is  liable  to  objection,  however,  be  developed  at  a  later  stage  of  the 
proceedings,  such  ground  of  objection  being  unknown  to  the  accused  when 
the  opportunity  for  challenge  was  afforded  him,  the  court,  in  the  exercise  of 
a  reasonable  discretion,  may  permit  the  objection  to  be  raised  at  any  stage 
of  the  trial.* 

Challenges  by  the  Judge-Advocate. — After  the  right  of  challenge  has 
been  completely  exercised  by  the  accused,  the  judge-advocate  may  interpose 
objections  to  competency  in  behalf  of  the  United  States. 

Incompetency,  How  Established. — The  incompetency  of  a  member  may 
be  established  by  the  voluntary  admission  of  the  challenged  member,  by  the 
testimony  of  witnesses,  or  by  the  examination  of  the  member  on  his  voir 
dire.4  II,  upon  the  statement  of  the  ground  of  challenge,  its  sufficiency  or 
propriety  is  admitted  by  the  member,  he  is  excused  from  further  duty  as  a 
member.  To  warrant  this  course,  however,  the  objection  alleged  must  be 
sufficient  in  itself  to  warrant  the  court  in  sustaining  it  had  it  been  established 


recognized  to  exist,  in  respect  to  challenges  to  petit-jurors,  in  but  a  few  jurisdictions  in 
the  United  States.  In  those  States  in  which  the  distinction  still  exists  principal  challeuges 
are  tried  by  the  court,  and  challenges  to  the  favor  by  triers. 

1  Keyes  w.  TJ.  S.,  15 Ct.  Cls.,  532;  Brewer  w.  Jacobs,  22  F.  R,  817;  Miua  w.  Hepburn, 
7  Cr..  290 ;  Pittsfield  w.  Burnstead,  40  N.  H.,  477  ;  Clark  w.  Van  Vrancken,  20  Barber 
(N.  Y.),  278;  Ripley  tw.  Coolidge,  Minor(Ala.),  11;  Glover  w.  Woolsey,  Dudley (Ga.),  85; 
State  «*.  Bunger,  14  La.  Ann.,  491;  Hal  lock  vs.  Franklin,  2  Met.  (Mass.),  558;  Wickers- 
ham  t*.  People,  2  111.,  128.  See,  also,  opinion  of  the  Attorney-General  of  January  19, 
1878,  (15  Opins.,  432,)  in  which  the  opinion  expressed  by  the  Judge- Advocate  General  in 
the  most  recent  of  the  cases  upon  which  this  paragraph  is  based— i  hat  the  fact  that  one 
of  the  charges  upon  which  the  accused  was  convicted  was  preferred  by  a  member  of  the 
•court,  who  also  testified  as  a  witness  on  the  trial  (but  who,  though  clearly  subject  to 
objection,  was  not  challenged  by  the  accused)  could  not  affect  the  validity  of  the  sentence 
of  dismissal  after  the  same  had  been  duly  confirmed — is  concurred  in  by  the  Attorney- 
General.     Dig.  J.  A.  Gen.,  102,  par.  14,  note  1. 

*  The  fact  that  a  sufficient  cause  of  challenge  exists  against  a  member,  but,  through 
ignorance  of  his  rights,  is  not  taken  advantage  of  by  the  accused,  or  if  asserted  is  im- 
properly overruled  by  the  court,  can  affect  in  no  manner  the  validity  in  law  of  the 
proceedings  or  sentence,  though  it  may  sometimes  properly  furnish  occasion  for  a  dis- 
approval of  the  proceedings,  etc.,  or  a  remission  in  whole  or  in  part  of  the  sentence. 
JMd.,  par.  14. 

Where,  before  arraignment,  the  accused  (an  officer),  without  having  personal  knowl- 
edge of  the  existence  of  ground  of  challenge  to  a  member,  had  credible  hearsay  informa- 
tion of  its  existence,  held  that  he  should  properly  have  raised  the  objection  before  the 
members  were  sworn,  and  that  the  court  wns  not  in  error  in  refusing  to  allow  him  to 
lake  it  at  a  subsequent  stage  of  the  trial.     Ibid.,  102,  par.  13. 

*  Ibid.,  pars.  18,  14.      4  For  form  of  voir  dire,  see  p.  510,  post. 
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by  the  testimony  of  witnesses.1  If  testimony  be  introduced  in  support  ot 
the  objection,  the  court  will  decide,  after  a  full  hearing,  upon  a  preponder- 
ance of  testimony,  and  will  sustain  the  objection  or  refuse  to  sustain  it  in 
accordance  with  the  weight  of  evidence  submitted.  If  testimony  be  intro- 
duced in  support  of  an  objection,  and  if  such  testimony  is  not  deemed 
sufficient  in  amount  to  warrant  the  court  in  excusing  the  member,  the 
challenged  member  may  be  sworn  on  his  voir  dire,  and  questioned  as  to  his 
competency  to  sit  in  the  trial  of  the  case.* 

Grounds  of  Objection.  Principal  Challenges. — The  distinction  between 
principal  challenges  and  challenges  to  the  favor  has  already  been  explained. 
Under  the  former  it  would  constitute  a  valid  ground  of  objection  to  a  mem* 
ber  that  ha  had  sat  upon  a  previous  trial  of  the  same  case,  or  was  a  member 
of  a  court  of  inquiry  which  had  investigated  the  subject-matter,  or  had  been 
required,  as  a  matter  of  official  duty,  to  investigate  the  circumstances  and, 
as  a  result,  to  submit  an  opinion  as  to  whether  the  case  should  be  brought  to 
trial.  In  the  former  cases  the  member  has  been  compelled,  by  the  sanction 
of  an  oath,  to  form  an  opinion  upon  evidence  submitted  in  a  legal  investiga- 
tion; *  in  the  latter  he  has  been  required,  by  the  operation  of  a  lawful  order, 
not  only  to  form,  but  to  give  expression  to,  an  opinion  based  upon  personal 
inquiry  into  the  facts  of  a  particular  case.  For  the  reasons  above  stated,  it 
is  the  duty  of  a  court-martial,  the  ground  of  objection  having  been  shown 
to  exist,  to  excuse  the  member  from  further  attendance  upon  the  court 
during  the  trial  of  the  case. 

The  Accuser ;  Material  Witness,  etc. — It  is  ordinarily  a  sufficient  ground 
of  challenge  to  a  member  that  he  is  the  author  of  the  charges  and  is  a 
material  witness  in  the  case.  The  mere  fact  that  he  is  to  be  a  witness  is  not 
in  general  to  be  held  sufficient.4  So,  too,  the  fact  that  a  member  signed  or 
formally  preferred  the  charges  is  not,  of  itself,  a  sufficient  ground  of  objection, 


1  Courts  should  be  liberal  in  passing  upon  challenges,  but  should  not  entertain  an 
objection  which  is  not  specific,  or  allow  one  upon  its  mere  assertion  by  the  accused, 
without  proof  nod  in  the  absence  of  any  admission  on  the  part  of  the  member.  A  posi- 
tive declaration  by  the  challenged  member  to  the  effect  that  he  has  no  prejudice  or 
interest  in  the  case  will  in  general,  in  the  absence  of  material  evidence  in  support  of  the 
object iou,  justify  the  court  iu  overruling  it.     Di»r.  J.  A.  Gen.,  101,  par.  12. 

*  Bishop,  Crim.  Proa,  934 ;  Maxwell,  577 ;  Wharton,  dim.  Proa,  676;  Thompson  on 
Trials,  102. 

*  Held  that  the  members  of  a  court-martial  who  had  composed  a  previous  court  by 
which  the  same  accused  had  been  tried  for  the  same  act,  though  under  a  different 
charge,  were  all  subject  to  be  set  aside  ou  challenge.     Dig.  J.  A.  Gen.,  101,  par.  10. 

Held  sufficient  ground  of  challenge  to  a  member  of  a  court-martini  that  he  h:td  pre- 
viously taken  part  in  nn  investigation  of  the  same  c:ise  before  a  court  of  inquiry,  though 
such  court  did  not  express  a  formal  opinion.     Ibid.,  par.  8. 

Held  good  ground  of  challenge  to  a  member  of  a  court-martial  in  a  case  of  alleged 
theft  by  a  soldier  that  such  member  had  been  a  member  of  a  previous  court  of  inquiry 
which  had  investigated  the  case  and  fixed  the  misappropriation  of  the  property  upon  the 
accused.     Ibid.,  par.  9. 

4  Dig.  J.  A.  Gen.,  100,  par.  2. 
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nnoe  he  may  have  done  so  ministerially  or  by  the  order  of  a  superior.  Bat 
▼here  a  member,  upon  investigation  or  otherwise,  has  initiated  or  preferred 
the  charges  as  accuser,  or  as  prosecutor  has  caused  them  to  be  brought  ta 
trial,  he  is  properly  subject  to  challenge.1 

Opinion. — For  an  opinion  to  disqualify,  it  must  be  positive  and  decided 
in  character  and  must  have  been  formed  after  deliberation  upon  the  facts  in 
the  case.*  In  general  it  does  not  disqualify  if  it  is  based  upon  mere  rumor, 
or  upon  statements  in  newspapers,  if  the  member  is  able  to  say  that  he  can 
give  an  impartial  decision  upon  the  evidence  submitted."  If,  however,  such 
opinion  has  been  based  upon  conversations  with  witnesses  or  formed  by 
reading  reports  of  testimony,  it  would  operate  as  a  cause  of  disqualification/ 

Bias  or  Prejudice;  Bank  of  Member. — The  law  contemplates  that  each 
member  who  sits  in  the  trial  of  a  case  shall  have  a  mind  entirely  free  from 
bias  or  prejudice  in  respect  to  the  accused ;  if  a  member  has  such  bias  or  preju- 
dice, or  is  interested  in  the  result  of  the  trial,  he  is  not  able  to  act  impartially, 
and  so  should  not  be  permitted  to  pass  upon  the  guilt  or  innocence  of  a 
person  toward  whom  such  bias  or  prejudice  is  entertained/    It  is  not  good 

_  *■ 

1  Dig.  J.  A.  Gen.,  100,  par.  3.  Thus,  that  a  member  had  originated  and  preferred 
the  charge  for  a  disobedience  of  his  own  order  was  held  good  cause  of  challenge.  So,  in 
a  case  of  a  trial  for  au  assault  upon  an  officer,  the  fact  that  the  officer  upon  whom  the 
assault  was  committed,  and  who  was  the  prosecuting  witness,  was  a  member  of  the 
court  was  held  to  constitute  complete  cause  of  challeuge  to  him  as  member.     Ibid. 

That  a  member  is  the  regimental  or  company  commander  of  the  accused  docs  not 
per  se  constitute  sufficient  grouud  of  challenge.  But  such  grouud  may  exist  where  the 
commander  has  preferred  the  charges  or  where  the  relations  between  him  and  the 
accused  have  been  such  as  to  give  rise  to  a  presumption  of  prejudice.  Ibid.,  100, 
par.  4. 

*  Reynolds «.  U.  S..  98  U.  S.,  145;  Armistead's  Case,  11  Leigh  (Va.),  659;  Wormley'a 
Case.  10  Gratt.  (Va.),  65S;  Neely  w.  People,  13  111.,  685;  Staup  w.  Commonwealth,  74 
Pa.,  1;  Burr's  Trial,  416;  State  w.  Rose,  32  Mo.t  346;  Thompson  r$.  Updeirraff,  3 
W.  Va.,629.  * 

1  Hopt  tx.  People,  120  U.  S.,  430  ;  Brown  tw.  State,  70  Ind.,  576  ;  12  Eng.  &  Araer. 
Cyc.  of  Law,  355. 

4  n  Eng.  &  Amcr.  Cyc.  of  Law,  355,  856. 

1  Where  a  member  before  the  trial  had  expressed  an  opinion,  based  upon  a  knowledge 
of  the  facts,  that  the  accused  would  be  convicted  whichever  way  he  might  plead,  held 
that  he  had  clearly  prejudged  the  case,  and  that  the  court  should  have  sustained  an 
objection  taken  to  him  by  tiie  accused,  although  upon  beinc;  challenged  he  declared  that 
he  was  without  prejudice.  Dig.  J.  A.  Gen.,  100,  par.  5.  See  G.  C.  M.  O.  66,  H.  Q  A., 
1879. 

A  mere  general  opinion  in  regard  to  the  impropriety  of  acts  euch  ns  those  charged 
against  the  accused,  unaccompanied  by  any  opinion  as  to  his  guilt  or  innocence  on  ihe 
charges,  is  not  a  sufficient  ground  of  objection  under  this  Article.     Jhid,.  108.  mr.  %2\ 

A  member,  on  being  challenged  for  prejudice,  declared  ih:it  ho  did  not  consider  ihe 
accused  (an  officer)  a  gentleman,  and  would  not  nssocinte  with  him,  and  Hint  he  had 
stated  so;  but  he  added  at  the  same  time  that  he  was  not  prejudiced  for  or  against  him. 
Held,  especially  as  one  of  the  charges  was  "  conduct  unbecoming  an  officer  and  a  gentle- 
man," that  the  challenge  was  improperly  overruled  by  the  court.     Ibid.,  100.  par.  6 

An  accused  objected  to  a  member  on  the  ground  that  some  time  before  he  had  had  a 
disagreement  with  the  member  and  thought  that  he  "might  be  prejudiced."  The 
member  declared  that  he  was  conscious  of  no  prejudice  whatever,  but  that,  on  the 
contrary,  his  feelings  toward  the  accused  were  friendly.  Held  that  the  court  erred  in 
sustaining  the  challenge.     Ibid.,  108,  par.  19. 

The  accused  were  Indian  scouts  charged  with  mutiny.    Some  of  the  members  of 
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ground  of  challenge  to  a  member,  for  example,  that  he  is  junior  in  rank  to 
the  accused,  nor  is  it  sufficient  ground  that  the  member  will  gain  a  step  or 
"  file  "  in  the  line  of  promotion  if  the  accused  is  dismissed.  It  is,  however, 
a  sufficient  cause  of  challenge  to  a  member  that  if  the  accused  (an  officer)  be 
convicted  and  sentenced  to  be  dismissed  the  member  will  thereby  be  entitled 
to  immediate  promotion.1 

CONTINUANCES. 

Procedure. — The  organization  of  the  court  having  been  effected  and  the 
accused  and  his  counsel  having  been  introduced,  a  motion  for  a  continuance, 
that  is,  for  a  delay  in  proceeding  with  the  trial,  will  properly  be  in  order. 
The  subject  of  continuances  is  regulated  by  the  provisions  of  the  93d  Article 
of  War,  which  directs  that  "  a  court-martial  shall,  for  reasonable  cause, 
grant  a  continuance  to  either  party,  for  such  time  and  as  often  as  may  appear 
to  be  just:  provided  that  if  the  prisoner  be  in  close  confinement  the  trial 
shall  not  be  delayed  for  a  period  longer  than  sixty  days." 

Such  application  to  entitle  it  to  consideration  must  be  supported  by 
evidence,  usually  in  the  form  of  a  duly  executed  affidavit,  setting  forth  the 
reason  for  the  delay;  if  it  be  to  obtain  the  attendance  of  an  absent  witness, 
for  example,  it  should  distinctly  appear  that  the  witness  is  material  "  and 
why,  and  that  the  accused  has  used  due  diligence  to  procure  his  attendance, 
and  has  reasonable  ground  to  believe,  and  does  believe,  that  he  will  be  able 
to  procure  such  attendance  within  a  reasonable  time  stated."  * 

Causes  for  Belay  or  Postponement. — The  sickness  or  enforced  absence  of 
a  party,  or  of  a  material  witness,  is  an  example  of  a  "  reasonable  cause  "  within 
the  meaning  of  the  Article.  The  fact  that  the  charges  and  specifications 
upon  which  an  accused  is  arraigned  differ,  in  a  material  particular,  from  those 
contained  in  the  copy  served  upon  him  before  arraignment  may  also  consti- 
tute a  sufficient  ground  for  granting  him  additional  time  for  the  preparation 
of  his  defense.'    It  is  in  general  good  ground  for  a  reasonable  continuance 

the  court,  though  disclaiming  any  prejudice  against  the  accused  personally,  were  aware 
thnt  they  were  present  at  the  oui break,  and  were  fully  apprised,  from  their  own  personal 
presence  or  knowledge  of  the  circumstances,  that  the  mutiny,  which  had  involved 
homicide,  constituted  a  most  aggravated  offense  of  the  class.  Held  that,  as  these  mem- 
bers could  scarcely  avoid  applying  their  impressions  to  the  accused  when  shown  to  be 
con ne- ted  with  the  disorder  they  would  fairly  huve  been  subject  to  objection  as  triers. 
Dig.  J   A.  Gen.,  103,  par.  20. 

1  Ibid.,  101,  par.  7.  Whether  the  trial  of  an  officer  by  officers  of  an  inferior  rank 
can  be  avoided  or  not  is  a  question  not  for  the  accused  or  the  court,  but  for  the  officer 
convening  the  court;  and  his  decision  (as  indicated  by  the  detail  itself  as  mnde  in  the 
convening  order)  upon  this  point,  as  upon  that  of  the  number  of  members  to  be  detailed, 
is  conclusive.  An  officer,  therefore,  cannot  successfully  challenge  a  member  because 
merely  of  being  of  a  rank  inferior  to  his  own.    Ibid.,  89,  par.  1. 

*  Manual  for  Courts-martial,  29,  §  8. 

*  Dig.  J.  A.  Gen.,  109,  par.  4.  Where  after  arraignment  a  material  and  substantial 
amendment  is  allowed  by  the  court  to  be  made  by  the  judge-advocate  in  a  specification, 
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that  the  accused  needs  time  to  procure  the  assistance  of  counsel,  if  it  is  made 
to  appear  that  such  counsel  can  probably  be  obtained  within  the  time  asked, 
and  that  the  accused  is  not  chargeable  with  remissness  in  not  having  already 
provided  himself  with  counsel.1 

Where  "  reasonable  cause  "  is,  in  the  judgment  of  the  court,  exhibited, 
the  party  is  entitled  to  some  continuance  under  the  Article.  A  refusal, 
indeed,  by  the  court  to  grant  such  continuance  will  not  invalidate  the  pro- 
ceedings, but,  if  the  accused  has  thus  been  prejudiced  in  his  defense,  may 
properly  constitute  good  ground  for  disapproving  the  sentence,  or  for  miti- 
gating or  partially  remitting  the  punishment.1 

8WEARING   OF   THE   COURT-MABTIAL. 

Swearing  of  Members. — The  challenges  offered  by  the  accused  and  by 
the  judge-advocate,  if  any  such  there  be,  having  been  disposed  of,  the 

the  effect  of  which  amendment  is  to  necessitate  or  make  desirable  a  further  preparation 
for  hi*  defense  on  the  part  of  the  accused,  a  reasonable  postponement  for  this  purpose 
will  in  general  properly  be  grauted  by  the  court      Dig.  J.  A.  Gen.,  109,  par.  5. 

1  Ibid. ,  110,  par.  6.    See,  also,  6.  C.  M.  O.  25,  A.  Q.  O.  1875. 

9  Ibid.,  100,  par.  2.  In  making  an  application  for  a  continuance  or  postponement 
under  this  Article  on  account  of  the  absence  of  a  witness,  the  conditions  prescribed  in 
section  8,  p.  29,  of  the  Manual  for  Courts-martial  should  in  general  be  substantially 
observed.  But  while  the  court  may  refuse  the  application  if  these  conditions  be  not 
followed  it  may,  in  its  discretion,  refrain  from  insisting  that  the  same  be  strictly  com- 
plied with,  and  accept  a  modified  form.*  It  should,  however,  in  all  cases  require  that 
the  desired  evidence  appear  or  be  shown  to  be  material,  and  not  merely  cumulative,!  and 
that  to  await  its  production  will  not  delay  the  trial  for  an  unreasonable  period.  It 
should  also,  in  general,  before  granting  the  continuance,  be  assured  that  the  absence  of 
the  witness  is  not  owing  to  any  neglect  on  the  part  of  the  applicant.  This  feature, 
however,  will  not  be  so  much  Insisted  upon  in  military  as  in  civil  cases.J  Ibid.,  108, 
par.  1. 

Where  an  accused  soldier,  by  reason  of  his  regiment  having  been  moved  a  long 
distance  since  his  arrest,  was  separated,  at  his  trial,  from  certain  witnesses  material  to 
his  defense,  held  that  he  was  entitled  to  a  reasonable  con  ti  nun  nee  for  the  purpose  of 
procuring  their  attendance  or  their  depositions.     Ibid..  109.  par.  8. 

Postponements. — The  foregoing  procedure  applies  to  continuances,  properly  so  called, 
that  is,  to  delays  during  the  trial  asked  for  and  granted,  in  conformity  with  tbe  provisions 
of  the  93d  Article  of  War.  If,  in  advance  of  the  trial,  either  party  desires  a  postponement 
of  the  trial  for  any  cause,  "application  therefor  should  properly  be  made  to  the  convening 
authority  before  the  accused  is  arraigned/'  Manual  for  (Joints- martial,  29.  par.  7.  So, 
too,  if,  during  the  trial,  extended  delay  becomes  necessary,  that  is,  a  delay  transcending 
the  power  of  the  court- martial  to  grant  under  the  Article,  application  therefor  "  will,  when 
practicable,  be  made  to  the  authority  appointing  the  court.  When  made  to  the  court, 
and  if,  in  the  opinion  of  the  court,  it  is  well  founded,  it  will  be  referred  to  the  convening 
authority  to  decide  whether  the  court  shall  be  adjourned  or  dissolved."  Manual  for 
Courts-martial,  29,  par.  8. 

•  It  Is  not  the  practice  of  courts-martial  to  admit  counter-affidavits  from  the  opposite  party  as  to 
what  tbe  absent  witness  would  testify.  And  as  to  the  civil  practice,  Bee  Williams  vs.  State,  6  Nebraska, 


t  Compare  People  vs.  Thompson.  4  Cal..  888;  Parker  vs.  State,  55  Miss.,  414. 

t  A  military  accused  cannot  be  charged!  with  laches  in  not  procuring  the  attendance  at  his  trial  of  a 
witness  who  fa  prevented  from  being  present  by  superior  military  authority.  Thus  in  a  case  in  G.  O. 
68,  Dept.  of  Dakota,  1873,  an  accused  soldier  was  held  entitled  to  a  continuance  till  the  return  of 
material  witnesses  then  absent  on  an  Indian  expedition 

It  would  properly  be  so  held  upon  common-law  principles,  even  independently  of  the  positive  terms 
of  the  Article.  In  Rex  vs.  D'Eon,  1  W.  Black.,  511,  it  was  declared  by  Lord  Mansfield  that  "  no  crime 
is  so  great,  no  proceedings  so  Instantaneous,  but  that,  upon  sufficient  grounds,  the  trial  may  be  put 
off." 
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members  of  the  court  and  the  judge-advocate  are  then  duly  and  severally 
sworn;  the  court  and  the  judge-advocate,  together  with  the  accused  and  his 
counsel,  standing  during  the  administration  of  the  oaths.  The  oath  pre- 
scribed by  law  for  the  members  of  the  court-martial  is  administered  by  the 
judge-advocate  in  the  following  form:  "  You,  A  B,  do  swear  that  you  will 
well  and  truly  try  and  determine,  according  to  evidence,  the  matter  now 
before  yon  between  the  United  States  of  America  and  the  prisoner  to  be 
tried,  and  that  you  will  duly  administer  justice,  without  partiality,  favor, 
or  affection,  according  to  the  provisions  of  the  rules  and  articles  for  the 
government  of  the  armies  of  the  United  States,  and  if  any  doubts  should 
arise  not  explained  by  said  articles,  then  according  to  your  conscience,  the 
best  of  your  understanding,  and  the  custom  of  war  in  like  cases;  and  you 
do  further  swear  that  you  will  not  divulge  the  sentence  of  the  court  until 
it  shall  be  published  by  the  proper  authority,  except  to  the  judge-advocate; 
neither  will  you  disclose  or  discover  the  vote  or  opinion  of  any  particular 
member  of  the  court-martial  unless  required  to  give  evidence  thereof,  as  a 
witness,  by  a  court  of  justice  in  due  course  of  law.     So  help  you  God." l 

The  84th  Article  requires  that  the  oath  shall  be  taken,  not  by  the  court 
as  a  whole,  but  by  "  each  member."  Where,  therefore,  all  the  members  are 
sworn  at  the  same  time,  the  judge-advocate  will  address  each  member  by 
name,  thus:  "  You,  A  B,  C  D,  E  F,  etc.,  do  swear  that  you  will  well  and 
truly  try,"  etc.* 

Swearing  of  the  Judge-Advocate. — The  appropriate  oath  having  been 
duly  administered  to  the  members  of  the  court-martial,  the  oath  prescribed  by 
law  for  the  judge-advocate  is  then  administered  to  that  officer  by  the  presi- 
deut  of  the  court.  The  judge-advocate's  oath  is  in  the  following  form: 
"  You,  A  B,  do  swear  that  you  will  not  disclose  or  discover  the  vote  or 
opinion  of  any  particular  member  of  the  court-martial  unless  required  to 
give  evidence  thereof,  as  a  witness,  by  a  court  of  justice  in  due  course  of 
law;  nor  divulge  the  sentence  of  the  court  to  any  but  the  proper  authority 
until  it  shall  be  duly  disclosed  by  the  same.     So  help  you  God."  * 


1  84th  Article  of  War.  The  words  **a  court  of  justice"  are  deemed  to  mean  a 
civil  or  criminal  court  of  the  Uuited  States,  or  of  a  State,*  etc.,  and  not  to  include 
a  court-martial. f  A  case  can  hardly  be  supposed  in  which  it  would  become  proper  or 
disi  ruble  for  a  court-martini  to  inquire  into  the  votes  or  opinions  given  in  closed  court 
by  the  members  of  another  similar  tribunal.    Dig.  J.  A.  Gen.,  98,  par.  6. 

*  Dig.  J.  A.  Gen.,  97,  par.  1. 

1  85th  Article  of  War.  Where  the  record  of  a  trial  failed  to  show  that  the  court  or  the 
Judge- advocate  was  sworn,  held  that  the  conviction  and  sentence  were  without  legal 
validity.  The  qualification  by  swearing  is  enjoined  as  a  necessary  preliminary  by 
Articles  of  War  84  and  85,  and  the  record  must  show  affirmatively  whatever  is  made  by 

*  The  only  caw  which  has  been  met  with  In  which  the  members  of  &  court-martial  have  heen> 
required  to  disclose  their  votes  by  the  process  of  a  civil  court  is  that  of  In  re  Mackenzie,  I  Pa  Uw 
J.  H.y  896,  In  which  the  members  or  a  naval  court-martial  were  compelled,  against  their  objections,  to 
state  their  votes  as  given  upon  the  findings  at  a  particular  trial. 

t  In  the  present  corresponding  British  Article  the  words  "  or  a  court-martial "  are  added  after  the 
words  "  a  court  of  justice/' 


THE  INCIDENTS  OF  THE  TRIAL.  93 

This  Article  makes  the  administering  to  the  court  of  the  form  of  oatli 
thereby  prescribed  an  essential  preliminary  to  its  entering  upon  a  trial.1 
Until  the  oath  is  taken  as  specified  the  court  is  not  qualified  "  to  try  and 
determine."  The  arraignment  of  a  prisoner  and  the  reception  of  his  plea — 
which  is  the  commencement  of  the  trial — before  the  court  is  sworn,  is  with- 
out legal  effect. 

A  member  added  to  the  court,  after  the  members  originally  detailed  have 
been  duly  sworn,  should  be  separately  sworn  by  the  judge-advocate  in  the 
full  form  prescribed  by  the  Article;  otherwise  he  is  not  qualified  to  act  as  a 
member  of  the  court.  A  member  who  prefers  it  may  be  affirmed  instead  of 
sworn* 

Obligation  of  the  Oath. — The  members  are  sworn  to  "  well  and  truly  try 
and  determine  the  matter  now  before  them,"  that  is,  the  particular  set  of 
charges  which  has  been  furnished  the  accused  and  upon  which  he  is  presently 
to  be  arraigned  and  tried.  From  this  it  follows  that  "  after  the  accused  has 
been  arraigned  upon  certain  charges  and  has  pleaded  thereto,  and  trial 
on  the  same  has  been  entered  upon,  new  and  additional  charges  which  the 
accused  has  had  no  notice  to  defend  cannot  be  introduced  or  the  accused 
required  to  plead  thereto.  Such  charges  should  be  made  the  subject  of  a 
separate  trial,  upon  which  the  accused  may  be  enabled  properly  to  exercise 
the  right  of  challenge  to  the  court,  and  effectively  to  plead  and  defend."  ' 

The  requirement  of  the  oath  that  the  court  "  will  well  and  truly  try 
and  determine  according  to  evidence,"  and  "  will  duly  administer  justice 
without  partiality,  favor,  or  affection,  etc.,  according  to  the  provisions  of  the 
rules  and  articles  for  the  government  of  the  armies  of  the  United  States," 
imposes  an  obligation  upon  the  members,  in  reaching  a  finding  and  in  award- 
ing an  appropriate  sentence,  to  exclude  from  their  minds  all  considerations 
not  derived  from  the  evidence  submitted  during  the  trial,  or  from  the  appli- 
cation of  the  law  to  the  facts  as  thus  established  in  evidence. 

It  is  also  a  departure  from  the  engagement  expressed  in  the  body  of  the 
oath — to  try  and  determine  according  to  evidence,  and  administer  justice 
according  to  the  Articles  of  War,  etc. — for  a  court-martial  to  determine  a 

statute  essential  to  ils  jurisdiction  and  the  legality  of  its  proceedings.      Dig  J.  A.  Gen  , 
050.  par.  12.    See,  also,  Runkle  vs.  U.  8..  122  U.  S.,  586. 

1  See.  in  this  connection.  G.  O.  15.  Hdqrs.  of  Army.  1880,  which,  in  directing  that 
jadge-advocates  shall  be  detailed  for  regimental  and  garrison  as  well  as  general  courts- 
martial,  rescinds  G.  O.  49  of  1871,  prescribing  a  special  form  of  onth  for  the  former 
courts,  and  thus  provides  for  their  taking  the  due  and  regular  oath  recited  in  Art.  84. 

*  Dig.  J.  A.  Gen.,  97,  par.  1.  See,  also,  Section  1,  Revised  Statutes  of  the  United 
States. 

•Dig.  J.  A  Gen.,  97,  par.  4;  227,  par.  9.  In  a  case,  therefore,  where,  after  the 
court  bad  been  sworn  and  the  accused  hud  beeu  arraigned  and  hud  pleaded,  an  addi- 
tional charge,  setting  forth  a  new  and  distinct  offense,  was  introduced  into  the  case,  and 
the  accused  was  tried  and  convicted  upon  the  same. — held  that  as  to  this  charge  the 
proceedings  were  fatally  defective,  the  court  not  having  been  sworn  to  try  and  determine 
rach  charge.  Ibid.,  97,  par.  2.  See  G.  C.  M.  O.  39,  War  Dept. ,  1867 ;  G.  O.  13,  Northern 
Dept.,  1864. 
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case  either  upon  personal  knowledge  of  the  facts  possessed  by  the  members 
and  not  pat  in  evidence,  or  according  to  the  private  views  of  justice  of  the 
members  independently  of  the  provisions  of  the  code.1 

The  oath  contains  the  added  requirement  that  "  if  any  doubt  shall  arise 
not  explained  by  said  articles,"  justice  is  to  be  done,  as  between  the  United 
States  of  America  and  the  prisoner  to  be  tried,  "  according  to  yonr  conscience, 
the  best  of  your  understanding,  and  the  custom  of  war  in  like  cases."  Th$ 
doubts  here  referred  to  must  originate  in,  and  grow  out  of,  the  evidence  sub- 
mitted during  the  trial  of  the  case;  as  from  conflicting  testimony,  deficiency 
of  testimony  in  certain  particulars,  or  from  want  of  credibility  as  to  par- 
ticular witnesses,  such  doubt  can  in  no  case  be  derived  from  mere  speculative 
theories  as  to  the  probable  existence  or  non-existence  of  facts,  or  their  bear- 
ing upon  the  guilt  or  innocence  of  the  accused.* 

Obligation  to  Secrecy. — "  No  sentence  of  a  court-martial  is  complete  or 
final  until  it  has  been  duly  approved.  Until  that  period  it  is,  strictly  speak- 
ing, no  more  than  an  opinion  which  is  subject  to  alteration  or  revision.  In 
this  interval  the  communication  of  that  opinion  could  answer  no  ends  of 
justice,  but  might  in  many  cases  tend  to  frustrate  and  defeat  them.  The 
obligation  to  perpetual  secrecy,  with  respect  to  the  opinions  of  the  particular 
members  of  the  court,  is  likewise  founded  on  the  wisest  policy."  This 
end  is  therefore  best  attained  "  by  the  confidence  and  security  which  every 
member  possesses  that  his  particular  opinion  is  never  to  be  divulged. 
Another  reason,  of  yet  stronger  nature,  is  that  the  individual  members  of 
the  court  may  not  be  exposed  to  the  resentment  of  parties  and  their  connec- 
tions, which  can  hardly  fail  to  be  excited  by  those  sentences  which  it  is 
often  obligatory  upon  courts  to  award.  It  may  be  necessary  for  officers  in 
the  coarse  of  tbdir  duty  daily  to  associate  and  frequently  to  be  sent  on  the 
same  command  or  service  with  a  person  against  whom  they  have  given  an 
unfavorable  vote  or  opinion  on  a  court-martial.  The  publicity  of  these 
votes  or  opinions  would  create  the  most  dangerous  animosities,  equally 
fatal  to  the  peace  and  security  of  individuals  and  prejudicial  to  the  public 
service." ' 

It  will  be  observed  that  the  strict  verbiage  of  the  oath  places  the  obliga- 
tion of  secrecy  upon  "  the  sentence  of  the  court "  and  npon  "  the  vote  or 
opinion  of  any  member,"  but  does  not  in  express  terms  forbid  a  disclosure 
of  the  "  finding."  An  inflexible  custom  of  the  service,  however,  brings  this 
incident  of  the  trial  within  the  same  restriction,  and  its  disclosure  would  be 
authorized  only  in  the  event  of  the  officer  being  required  to  give  evidence, 
in  respect  to  such  finding,  before  a  tribunal  of  competent  jurisdiction.    The 


1  Dig.  J.  A.  Gen..  97,  par.  3.    Compare  G.  O.  21,  Dept.  of  the  Ohio,  1866;  G.  a 
M.  O.  41,  Dept.  of  Texas,  1874. 

1  U.  S.  vs.  Newton,  52  Fed.  Rep.,  275 ;  Com.  w.  Dram,  58  Pa.  St.,  9. 
*  Macomb,  §  51. 
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excepting  clause  of  the  oath,  authorizing  the  disclosure  of  the  finding  and 
sentence  to  the  judge-advocate,  has  been  made  necessary  by  a  recent  enact- 
ment of  Congress  requiring  that  officer  to  withdraw  from  the  presence  of  the 
court  whenever  it  sits  in  closed  session.1 

Oath  of  Judge- Advocate. — The  oath  which  is  taken  by  the  judge-advo- 
cate contains  the  same  obligation  to  secrecy  as  that  administered  to  the 
members,  except  so  far  as  it  relates  to  the  disclosure  of  the  findings  and  sen- 
tence to  the  person  who  is  empowered  to  approve  or  disapprove  the  sentence 
of  the  court.  It  is  not  inconsistent  with  his  oath  or  duty  for  the  judge- 
advocate  to  communicate  to  the  proper  authority  his  views  respecting  the 
proceedings  of  the  court." 

Oaths  of  Members,  etc.,  of  Minor  Courts- martial. — The  oaths  prescribed 
by  law  for  the  members  and  judge-advocates  of  general  courts-martial  are 
administered  in  the  same  manner  and  by  the  same  persons  to  the  corre- 

1  Sec.  2,  Act  of  July  27, 1892,  (27  Stat,  at  Large,  278). 

Where  the  vote  of  each  member  of  the  court  upon  one  of  several  specifications  upon 
which  the  accused  was  tried  was  stated  iu  the  record  of  triaj,  held  that  such  statement 
was  a  clear  violation  of  the  oath  of  the  court,  though  it  did  not  affect  the  validity  of  the 
proceedings  or  sentence.  A  statement  in  the  record  of  trial  to  the  effect  that  all  the 
members  concurred  iu  the  finding  or  iu  the  sentence,  while  it  does  not  vitiate  the  proceed- 
ings or  sentence,  is  a  direct  violation  of  the  oath  prescribed  by  this  Article. .  Dig.  J.  A. 
Gen.,  97,  par  4. 

The  disclosing  of  the  finding  and  sentence  to  a  clerk  by  permitting  him  to  remain 
with  the  court  at  the  final  deliberation  and  enter  the  judgment  in  the  record  is  a  viola- 
tion of  the  oath  and  a  grave  irregularity,  though  one  which  does  not  affect  the  validity 
of  the  proceedings  or  sentence.  JfoYf.,98,  par.  5.  A  court-martial,  member  of  court,  or 
Judge-advocate  cannot  of  course  lawfully  communicate  to  a  reporter  or  clerk,  by  allow- 
ing him  to  record  the  same  or  otherwise,  the  finding  or  sentence  of  the  court.  Before 
proceeding  to  deliberate  upon  its  finding  the  court  should  require  the  reporter  or  clerk, 
if  it  has  one,  to  withdraw.  But  the  fact  that  the  finding  or  sentence  or  both  may  have 
been  made  known  to  the  reporter  or  clerk  of  a  court-martial  cannot  affect  the  legal 
validity  of  its  proceedings  or  sentence.    Ibid.,  264,  par.  1. 

Held  that  the  reopening  of  the  court,  after  a  conviction,  to  receive  evidence  of  pre- 
vious convictions  was  not  a  violation  of  the  84th  Article  of  War.*  The  procedure  was 
designed  to  carry  out  the  spirit  of  the  legislation  which  excluded  liidge-advocates  from 
closed  sessions — to  place  prosecution  and  defense  on  a  more  equal  footing,  by  allowing 
the  accused  to  be  present  when  evidence  of  previous  convictions  is  submitted  and  to 
scrutinize  the  same  and  test  their  legality.     Ibid.,  609,  par.  1. 

Upon  a  proposed  enactment  providing  that  the  members  of  courts-martial  be  allowed, 
at  their  own  request,  to  have  their  individual  votes  upon  the  finding  or  sentence  entered 
upon  the  record,  advised  that  the  same  be  not  favored  by  the  Secretary  of  War.  Such  a 
proceeding  would  indeed  relieve  self-respecting  members  from  being  implicated  in  an 
unjust  or  irrational  finding  or  sentence,  but  it  would  materially  impair  the  effect  of  the 
judgment  of  the  court  if  the  composition  of  the  vote  were  to  be  thrown  open  to  scrutiny 
and  discussion.  The  proceeding  indeed  might  readily,  contrary  to  the  spirit  of  the  84th 
Article,  disclose  the  votes  of  all  the  members — ns  where,  in  a  court  of  nine,  four 
requested  a  record  of  their  personal  votes.     Ibid.,  413,  par.  17. 

»  Macomb,  §  52  ;  O'Brien,  240-243  ;  Benet,  104-105;  Ives,  113-121;  Winthrop,  818  ; 
Tytler,  119-121 ;  Clode,  Mil.  Law,  113;  Man.  Mil.  Law,  52,  389;  Man.  for  Courts-mar- 
tial, 28;  Dig.  J.  A.  Gen.,  96-98;  Adye,  154;  Harwood,  74,  75. 

*  In  a  recent  case  this  opinion  was  restated  by  the  Judge-Advocate  General  In  the  following  terms: 
"The  opening  of  the  court  to  hear  evidence  of  previous  convictions  justifies  the  inference  that  the 
accused  has  been  convicted,  but  would  not  he  such  a  disclosure  as  is  meant  by  the  84th  Article  of  War* 
Bat  the  oath  does  not  specify  and  does  not  include  the  finding,  and  must  be  construed  with  reference 
to  the  present  system,  which  is  established  by  authority  having  the  force  of  law.  It  violates  neither 
the  language  nor,  under  our  present  system,  (whatever  it  may  have  done  before,)  the  spirit  of  the 
Article  to  open  the  court,  after  conviction,  to  hear  evidence  of  previous  convictions." 
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sponding  officers  of  regimental  and  garrison  courts,  and  have  the  same 
obligatory  effect.  The  officers  composing  field-officers'  courts  and  the 
summary  court,  recently  established  by  law,  are  not  sworn  as  such,  but 
perform  their  duties  under  the  sanction  of  their  respective  oaths  of  office. 

Interpreter. — If  the  services  of  an  interpreter  are  required,  he  is  intro- 
duced and  sworn  at  this  stage  of  the  trial.1 

THE   ARRAIGNMENT. 

Pleadings. — The  oaths  required  by  law  having  been  duly  administered, 
the  court,  as  a  consequence,  becomes  a  legal  tribunal,  and  the  power  con- 
ferred upon  it  by  statute  to  try  military  offenses  becomes  fully  operative.  A 
pleading,  technically  speaking,  is  the  statement,  in  a  logical  and  legal  form, 
of  the  facts  constituting  a  particular  cause  of  action  or  ground  of  defense. 
In  this  sense  the  indictment  in  a  criminal  trial,  and  the  charges  and  specifi- 
cations in  a  court-martial  trial,  constitute  a  part  of  the  pleadings  in  the  case. 
The  first  pleading  in  a  court-martial  trial  consists  in  the  charges  and  specifi- 
cations preferred  against  the  accused,  to  which  ho  is  required  to  make 
answer,  and  this  answer,  which  is  known  technically  as  the  "  plea,"  may 
consist  in  either  a  special  plea  in  bar,  presently  to  be  explained,  or  in  a  plea 
of  "  guilty  "  or  "  not  guilty  "  to  each  of  the  charges  and  specifications.  In 
the  latter  case  the  accused  i3  said  to  plead  the  "  general  issue,"  that  is,  to 
the  merits  of  the  case;  and  it  is  this  plea  upon  which,  in  ordinary  cases,  the 
trial  on  the  merits  proceeds.9  The  formal  answers  of  the  accused  to  the 
several  charges  and  specifications,  as  they  are  read  to  him  by  the  judge- 
advocate,  are  called  "pleas,"  and  the  reading  of  such  charges,  and  the 
taking  of  pleas  in  answer  thereto,  constitute  what  is  known  as  the  "  arraign- 
ment." During  the  arraignment  the  judge-advocate  and  the  accused  and 
his  counsel  remain  standing. 

Classification  of  Pleas. — The  several  pleas  which  an  accused  may  inter- 
pose in  answer  to  the  charges  preferred  against  him  are  classified  according 
to  their  nature  and  effects  into  (1)  pleas  to  the  jurisdiction,  (2)  pleas  in 
bar  of  trial,  (3)  pleas  in  abatement,  and  (4)  pleas  to  the  merits  of  the  case, 
that  is,  to  the  "  general  issue." 

■  Pleas  to  the  Jurisdiction. — It  is  a  rule  of  law,  applying  to  all  courts  of 
special  or  limited  jurisdiction,  that  their  records  shall  show  affirmatively, 
as  to  each  case  tried,  that  the  court  footed  with  full  jurisdiction  not  only  as 
to  the  offense  itself,  but  also  as  to  the  person  of  the  offender.  In  order, 
therefore,  that  a  particular  court-martial  trial  may  be  valid,  the  following 
conditions  must  be  fulfilled :  (1)  the  court  itself  must  have  been  properly 
constituted;  (2)  the  accused  must  be  subject  to  its  jurisdiction;  and 
(3)  the  crime  for  which  he  is  tried  must  be  a  military  offense.     A  defect  in 

^^— ^^—  —    II-   —  I  ■  |  .  ■      Ml         ■      M  ■■■■■!■      ■         I  ■  -  ■■■■■■■■■■■■■■  — ...  ■  ■  -^^— ^M 

1  For  form  of  interpreter's  oath,  see  page  29,  Manual  for  Courts-martial. 
'  Bishop,  Criminal  Procedure,  §  743. 
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any  one  of  these  particulars  will  be  fatal  to  the  jurisdiction.  An  objection 
going  to  a  want  of  jurisdiction  cannot  be  waived  by  the  accused,  for  criminal 
courts  derive  their  power  to  try  cases  from  formally  enacted  statutes,  and  can 
never  acquire  jurisdiction  by  the  mere  consent  of  the  accused,  as  expressed 
in  his  waiver  of  a  well-grounded  objection  to  its  jurisdiction.  It  is  for  this 
reason  that  pleas  to  the  jurisdiction  are  submitted  first  in  the  order  of  plead- 
ing; since  an  objection  to  the  jurisdiction  of  the  court  must  be  disposed  of 
before  the  court  can  take  a  single  step  in  the  direction  of  the  trial.1 

Objections  to  the  Constitution  of  the  Court. — Under  this  head  it  may  be 
alleged,  by  a  plea  to  the  jurisdiction,  that  the  convening  officer  is  without 
authority  to  convene  the  court.  It  has  been  seen  that  the  power  to  consti- 
tute courts-martial  is  conferred  in  express  terms  by  statute;  it  has  also 
been  seen  that  such  power,  not  being  subject  to  delegation,  must  be 
personally  exercised  in  every  case  by  the  proper  convening  authority.*  The 
several  Articles  conferring  power  to  appoint  courts-martial  also  make  the 
convening  officer  the  judge  of  the  existence  or  non-existence  of  certain  facts 
or  conditions,  as  to  the  number  of  officers  that  can  be  assembled,  and  the 
rank  of  the  officers  composing  a  particular  court;  in  such  cases  the  decision 
of  the  convening  officer,  as  expressed  in  the  order  appointing  the  court,  is 
final,  and  is  not  subject  to  inquiry  by  the  court-martial  itself,  or  to  subse- 
quent review  by  a  civil  tribunal.'  This  question,  however,  is  one  which 
presents  but  little  difficulty  in  practice;  if  the  convening  officer  in  point  of 
rank  and  command  conforms  to  the  conditions  specified  in  the  statute,  his 
power  to  appoint  a  court-martial  under  such  statute  is  complete  and,  in 
general,  will  be  sustained. 

Convening  Officer  as  Accuser.  — The  convening  officer  may  also  stand,  in 
respect  to  the  accused,  in  the  situation  of  an  accuser  or  prosecutor;  in  which 
event  the  appointing  power  passes,  by  operation  of  law,  to  a  superior  officer 
therein  designated.4  While,  in  general,  tbe  signing  of  the  charges  fixes 
upon  the  signer  the  character  of  an  accuser,  such  signing  is  not  always  con- 
clusive as  to  the  fact,  and  may  be  rebutted  by  evidence  showing  that  the 
officer  whose  name  is  signed  to  the  charges  acted  pro  forma,  or  in  a  mere 
ministerial  capacity.  On  the  other  hand,  a  convening  officer  may  be  the 
accuser  in  fact,  and  within  the  meaning  of  the  statute,  without  affixing  his 
signature  to  the  charges,  which,  indeed,  may  be  signed  by  another,  as  by  a 
staff-officer  or  by  the  judge-advocate  of  the  court-martial. 


1  Objections  going  to  the  legal  constitution  or  composition  of  the  court,  or  to  its  Juris- 
diction, should  properly  be  specially  presented  when  the  accused  is  first  culled  upon  to 
plead;  valid  objections  of  this  radical  character,  however,  are  not  waived  if  the  accused, 
instead  of  submitting  a  special  plea,  pleads  over  to  the  merits,  since  consent  cannot  con- 
fer jurisdiction  where  none  exists  in  law.     Dig.  J.  A.  Gen.,  591,  par.  9. 

'See  tbe  chapter  entitled  Jurisdiction  of  Courts-martial. 

*  75th,  81st.  and  82d  Articles  of  War. 

4  72d  and  73d  Ariicles  of  War. 
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Whether  the  convening  officer  is  or  is  not  the  accuser  in  a  particular  case 
will  depend  upon  the  animus;  and  where  he  himself  initiates  the  charge  out 
of  a  hostile  animus  toward  the  accused  or  a  personal  interest  adverse  to  him, 
or  from  a  similar  motive  adopts  and  makes  his  own  a  charge  initiated  by 
another,  he  is  to  be  deemed  an  "  accuser  or  prosecutor  "  within  the  Article. 
Nor  is  he  the  less  so  where,  though  he  has  no  personal  feeling  or  interest  in 
the  case,  he  has  become  possessed  with  the  conviction  that  the  accused  is 
guilty  and  deserves  punishment  and,  in  this  conviction,  initiates  or  assumes 
as  his  own  the  charge  or  the  prosecution.  For  in  this  case,  as  in  the  former, 
he  is  unfit  to  be  a  judge  upon  the  merits  of  the  case:  in  the  one  instance  he 
is  too  much  prejudiced  to  be  qualified  to  do  justice;  in  the  other  he  has 
condemned  the  accused  beforehand.1 

While  the  objection,  if  known  to  exist,  should  be  taken  at  or  before  the 
arraignment,  being  one  going  to  the  legal  constitution  of  the  court,  it  may 
be  raised  at  any  stage  of  the  proceedings;  and  if  its  existence  be  not  admitted 
by  the  prosecution,  the  accused  is  entitled  to  prove  it  like  any  other  issue.* 

Objections  to  the  Composition  of  the  Court-martial. — An  objection  may 
also  be  addressed  to  the  composition  of  the  court;  as  that  the  accused  is  a 
member  of  the  militia  forces,  and  that  the  court  is  composed  wholly  or  in 
part  of  regular  officers.1  The  validity  of  the  plea  in  this  case  will  be  deter- 
mined by  the  description  of  the  accused  as  stated  in  the  charges  or  as  estab- 
lished by  the  testimony  submitted  in  support  of  the  plea.  It  is  only  neces- 
sary to  observe  in  this  connection  that  while  a  regular  officer,  as  such,  may 
not  sit  as  a  member  of  a  court  for  the  trial  of  officers  .or  enlisted  men  of  the 
militia  or  other  forces,  he  may  lawfully  do  so  by  virtue  of  a  separate  com- 
mission in  an  organization  of  militia  or  volunteers.4 

Amenability  of  the  Accused  to  Trial. — It  is  essential  to  the  jurisdiction 
of  a  military  tribunal  that  the  person  of  the  accused  should  be  amenable  to 
military  jurisdiction.  As  to  an  officer,  this  is  shown  by  the  acceptance  of 
his  appointment  or  commission;  and  as  to  an  enlisted  man,  by  proof  of  his 
enlistment,  or  muster-in,  or,  in  some  cases,  by  his  voluntary  acquiescence  in, 
or  implied  acceptance  of,  the  status  of  a  soldier,  as  evinced  by  the  perform- 


1  Dig.  J.  A.  Gen.,  82,  par.  7.  See,  also,  the  chapter  entitled  The  Constitution  of 
Courts-martial. 

•  Ibid.,  84,  par.  8.  Or  it  may  be  taken  to  the  reviewing  officer  with  a  view  to  his  dis- 
approving the  proceedings,  or  may  be  made  to  the  President,  after  the  approval  and 
execution  of  the  sentence,  with  a  view  to  having  the  same  declared  invalid  or  to  the 
obtaining  of  other  appropriate  relief.    Ibid. 

Compare  late  opinion— to  a  somewhat  similar  effect — of  the  Attorney-General  of 
August  1, 1878,*  in  which  it  is  also  held  that  where  the  record  of  the  trial  fails  to  indicate 
that  the  convening  officer  was  the  "accuser  or  prosecutor"  of  the  accused,  the  latter,  in 
applying  to  the  Secretary  of  War  to  have  the  proceedings  pronounced  invalid  on  this 
ground,  may  establish  the  fact  by  the  production  of  affidavit*  setting  forth  the  circum- 
stances of  the  case  and  the  action  of  the  commander.    Ibid.,  82,  par.  8,  note  1. 

*  77th  Article  of  War ;  Section  1658,  Revised  Statutes. 
4  Ives,  29;  Dig.  J.  A.  Gen.,  48  (edition  of  1868). 

•  IS  Opin.  Att.-Qen. 
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ance  of  the  duties  and  acceptance  of  the  pay  or  emoluments  attached  to  the 
position.1  Whenever  it  is  proposed  to  subject  a  civilian  to  trial  by  court- 
martial,  his  amenability  to  such  trial  must,  as  a  rule,  be  shown  to  have  been 
expressly  conferred  by  statute.  If  such  statutory  authority  be  wanting,  in 
no  case  can  it  be  conferred  by  the  act  of  the  accused;  either  by  an  expreea 
waiver  of  objection  to  trial,  or  by  an  implied  acceptance  of  the  jurisdiction, 
as  would  be  shown  by  his  submitting  the  case  to  trial  by  a  military  tribunal/ 
In  some  cases — the  inmates  of  the  National  Homes  for  Disabled  Volunteer 
Soldiers,  for  example — even  the  express  authority  of  a  statute  is  not  sufficient 
to  warrant  the  trial  of  a  citizen  by  a  military  court.1  It  is  proper  to  observe 
that  the  Articles  of  War  subjecting  civilians  to  trial  by  court-martial  are 

1  Dig.  J.  A.  Gen.,  828,  paragraphs  4-6;  ibid.,  75,  paragraphs  1-8. 

To  give  a  court-martial  jurisdiction  of  the  person  of  an  officer  or  soldier  charged  with 
a  military  offense,  it  is  not  necessary  that  he  shall  have  been  subjected  to  auy  particular 
form  of  arrest,  or  that  he  shall  have  been  arrested  at  all,  or  eveu  ordered  to  attend  the 
court.  Here,  as  before  a  civil  tribunal,  his  voluntary  appearance  and  submission  for 
trial  is  all  that  is  essential.     Ibid.,  p.  828,  par.  11. 

In  order  to  become  amenable  to  the  military  jurisdiction,  an  officer  or  soldier  must 
have  been  legally  and  fully  admitted  into  the  military  service  of  the  United  States. 
Thus  held  that  an  officer  of  State  volunteers  appointed  by  a  governor  of  a  State,  but  not 
yet  mustered  into  the  United  States  service,  was  not  amenable  to  the  jurisdiction  of  a 
court-martial  of  the  United  States  for  an  offense  committed  while  engaged  in  recruiting 
service  under  tbe  authority  of  the  governor.    Ibid. ,  828,  par.  4. 

It  cannot  affect  the  authority  of  a  court-martial  to  take  cognizance  of  the  military 
offense  involved  in  an  injury  committed  by  a  soldier  against  an  officer  that  before  the 
trial  the  latter  has  resigned  or  been  otherwise  separated  from  the  Army.  Ibid.,  839, 
par.  13. 

Whether  a  soldier  may  legally  be  held  amenable  to  trial  by  court-martial  for  an 
offense  committed  by  him  while  on  furlough  will  depend  upon  the  nature  of  the  offense 
and  the  circumstances  of  his  situation.  In  general,  indeed,  where  he  is  thus  absent  at 
his  home  or  at  such  a  distance  from  his  station  and  from  troops  that  his  offenses  will  not 
directly  prejudice  military  discipline,  he  will  not  render  himself  amenable  to  the  military 
jurisdiction  unless,  indeed,  he  commits  a  desertion.  Ibid.,  par.  14.  See  Manual  for 
Courts- martial,  p.  16,  par.  7. 

The  discharge  of  a  soldier  not  taking  effect  till  delivery,  actual  or  constructive,  held 
that  a  soldier  who  committed  a  military  offense  on  the  day  on  which  he  was  to  be  dis- 
honorably discharged  under  sentence,  but  before  the  discharge  was  delivered  to  him  (or 
to  the  officer  in  charge  of  the  prison  at  which  he  was  also  to  be  confined  under  the  same 
sentence),  was  amenable  to  the  military  jurisdiction  for  the  trial  and  punishmeut  of  such 
offense  as  being  still  in  the  military  service.     Ibid.,  380,  par  16. 

Held  that  when  tbe  volunteer  army  to  which  a  soldier  belonged  was,  at  the  end  of  the 
late  war,  disbanded,  soldiers  absent  in  desertion  ceased  to  be  subject  to  military  juris- 
diction and  became  civiliaus,  but  that  their  last  military  record  was  that  of  deserters, 
and  that,  as  to  them,  the  disband  men  t  of  the  army  did  not  operate  as  a  discharge  from 
the  service.    Ibid.,  par.  17. 

Held  that  an  officer  could  not,  by  procuring  himself  to  be,  or  consenting  to  being, 

E laced  under  a  conservator  as  an  habitual  drunkard,  in  the  form  prescribed  by  the  local 
lw,  withdraw  himself  from  the  military  jurisdiction;  but  that  he  remained  amenable  to 
trial  and  punishment  for  offenses  committed  prior  to  such  proceeding  and  within  the 
period  of  limitation.    Ibid.,  381,  par.  19. 

Held  that  an  ncquittal  of  a  soldier  by  a  civil  court  on  an  indictment  for  larceny  was 
no  bar  to  bis  trial  by  court-martial  for  the  same  act,  charged  under  the  62d  Article 
of  War.  And  so  held  in  a  case  of  an  acquittal  by  a  civil  court  of  an  officer  who  had 
committed  a  homicide  of  another  officer  in  the  course  of  an  altercation  in  the  presence 
of  enlisted  men  at  a  military  post.    Ibid.,  par.  21. 

•  Ibid.,  825,  par.  7,  and  cases  cited. 

*  Ibid.,  326,  par.  8;  705,  par.  2;  744,  par.  4. 
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aiot  operative  in  time  of  peace :  they  become  so  only  in  time  of  war  and  in 
the  immediate  theatre  of  military  operations.1 

The  Offense  Charged  must  be  a  Violation  of  Military  Law. — It  is  a  well- 
-established principle  of  our  constitutional  law  that  there  can  be  no  criminal 
•offense  against  the  United  States  which  has  not  been  made  such  by  an  enact- 
ment of  Congress.  This  principle  applies  with  equal  force  to  military 
offenses.  In  the  chapter  relating  to  Charges  and  Specifications  it  has  been 
shown  that  a  military  charge  to  be  valid  must  allege  an  offense  which  is 
based  upon,  or  consists  in,  the  violation  of  a  particular  statute  or  Article  of 
War;  since  no  other  offense,  whatever  its  character  or  however  harmful  in 
its  effects  upon  military  discipline,  is  triable  by  a  military  tribunal. 

There  are  some  cases,  however,  in  which  the  authority  of  several  statutes 
must  be  appealed  to  in  order  to  constitute  a  military  offense;  one  statute 
defining  the  crime,  and  the  other  conferring  power  upon  a  particular 
court-martial  to  try  and  punish  the  offense.  The  58th  Article  of  War  is  an 
example  of  this  class;  the  Article  confers  jurisdiction  upon  general  courts- 
martial,  in  time  of  war,  to  try  certain  specific  offenses  therein  named;  for 
definitions  of  those  offenses,  however,  the  law  of  the  State  or,  in  the  absence 
of  a  statutory  definition,  the  common  law  must  be  referred  to.  In  other 
cases  courts-martial  are  given  jurisdiction  over  certain  wrongful  acts  which 
are  not  expressly  described  in  the  statute  conferring  jurisdiction,  or  are 
described  only  in  general  terms.  Such  is  the  case  in  respect  to  offenses 
included  within  the  terms  of  the  61st  and  62d  Articles  of  War. 

Pleas  in  Bar  of  Trial. — It  has  been  seen  that  a  plea  to  the  jurisdiction 
denies  the  power  of  the  court-martial  to  hear  a  case  referred  to  it  for  trial. 
In  strictness  a  plea  in  bar  of  trial  admits  the  jurisdiction  of  the  court  as  to 
the  class  of  cases,  and  the  general  amenability  of  the  accused  to  trial,  but, 
for  reasons  stated,  denies  the  right  of  the  court  to  try  the  particular  case 
before  it.  Such  a  plea  in  bar  would  be  appropriate  in  any  one  of  the  follow- 
ing cases: 

A  Previous  Acquittal  or  Conviction  of  the  Same  Offense. — The  Fifth 
Amendment  to  the  Constitution  provides  that  no  person  shall  for  the  same 
.offense  "  be  twice  put  in  jeopardy  of  life  or  limb."  *  A  similar  but  some- 
what less  extensive  immunity  is  secured,  as  to  offenders  against  military  law, 


1  Dig.  J.  A.  Gen.,  825,  par.  7;  826.  par.  8.  It  is  inaccurately  stated  in  the  report  of 
the  case  of  Renner  vs.  Bennett,  21  Ohio  St.,  434,  (December,  1871,)  that  no  inmate  of  the 
National  Home  had  ever  been  subjected  to  a  trial  by  court-martial.  The  instance  re- 
ferred to  in  the  Digest  of  Opinions  of  the  Judge-Advocate  General  (page  329,  par.  15), 
however,  is  the  only  one  known  of  such  a  trial. 

•  A  person  is  in  jeopardy  when  put  upon  trial,  before  a  court  of  competent  juris- 
diction, under  an  indictment  or  information  sufficient  in  form  and  substance  to  sustain  a 
conviction,  and  a  jury  has  been  charged  with  his  deliverance— that  is,  empaneled  and 
.sworn.  Cooley,  Const.  Law,  827,  828,  cases  ;  Anderson,  Law  Diet.,  title  Jeopardy,  572 
and  cases  cited.  But  see  Dig.  J.  A.  Gen.,  118,  par.  1  :  U.  8.  vs.  Martin,  28  Fed.  Rep.v 
812  ;  Kelly  vs.  U.  3.,  27  ibid.,  616 ;  U.  S.  vs.  Barnhart,  22  ibid.,  285 ;  U.  S.  w.  Van  Vleet. 
52  ibid.,  85. 
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by  the  provision  of  the  102d  Article  of  War  that  "  no  person  shall  be  tried 
4i  second  time  for  the  same  offense."  The  term  "  tried  "  employed  in  this 
Article  means  duly  prosecuted,  before  a  court-martial,  to  a  final  conviction 
or  .acquittal;  therefore  an  officer  or  soldier  after  having  been  duly  con- 
victed or  acquitted  by  such  a  court  cannot  be  subjected  to  a  second  military 
trial  for  the  same  offense,  except  by  and  upon  his  own  waiver  and  consent.1 
Such  consent  may  be  express,  as  in  the  case  of  an  application  of  the  accused 
for  a  new  trial,  or  implied  by  his  waiver,  at  the  second  trial,  of  the  objection 
based  upon  a  former  trial  for  the  same  offense.* 

Where  the  accused  has  been  once  duly  convicted  or  acquitted,  he  has 
been  "  tried  "  in  the  sense  of  the  Article,  and  cannot  be  tried  again,  against 
his  will,  though  no  action  whatever  be  taken  upon  the  proceedings  by  the 
reviewing  authority,  or  though  the  proceedings  and  findings  (and  sentence, 
if  any)  be  wholly  disapproved  by  him.  It  is  immaterial  whether  the  former 
conviction  or  acquittal  is  approved  or  disapproved.' 

Where  an  officer  or  soldier  has  been  duly  acquitted  or  convicted  of  a 
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1  Dig.  J.  A.  Gen.,  118,  par.  1.  Held  that  there  was  no  "second"  trial,  in  the  sense 
of  the  Article,  in  the  following  cases,  viz.:  where  the  party  after  being  arraigned  or 
tried  before  a  court  which  was  illegally  constituted  or  composed,  or  was  without  juris- 
diction, was  again  brought  to  trial  before  a  competent  tribunal ;  where  the  accused,  hav- 
ing been  arraigned  upon  and  having  pleaded  to  certain  charges,  was  rearraigned  upon  a 
new  set  of  charges  substituted  for  the  others,  which  were  withdrawn ;  where  one  of 
several  distinct  charges  upon  which  the  accused  had  been  arraigned  was  withdrawn 
pending  the  trial,  and  the  accused,  after  a  trial  aud  finding  by  the  court  upon  the  other 
charges,  was  brought  to  trial  anew  upon  the  charge  thus  withdrawn  ;  where,  after  pro- 
ceedings commenced,  but  discontinued  without  a  finding,  the  accused  was  brought  to 
trial  anew  upon  the  same  charge ;  where,  after  having  been  acquitted  or  convicted  upon 
a  certain  charge  which  did  not  in  fact  state  the  real  offense  committed,  the  accused  was 
brought  to  trial  for  the  same  act,  but  upon  a  charge  setting  forth  the  true  offense; 
where  the  accused  was  brought  to  trial  after  having  had  his  case  fully  investigated  by  a 
different  court,  which,  however,  failed  to  agree  in  a  finding  and  was  consequently  dis- 
solved ;*  where  the  first  court  was  dissolved  because  reduced  below  five  members  by 
the  casualties  of  the  service  pending  the  trial ;  where,  for  any  cause,  there  was  a  "  mis- 
trial," or  the  trial  first  entered  upon  was  terminated,  or  the  court  dissolved  at  any  stage 
of  the  proceedings  before  a  final  acquittal  or  conviction.    Ibid.,  par.  8. 

A  soldier  was  convicted  of  "  manslaughter,"  but  the  findings  and  sentence  were  dis- 
approved. He  was  then  brought  to  trial  on  a  charge  of  mutiny,  as  committed  on  the 
occasion  of  the  homicide,  the  latter  being  alluded  to  in  the  specification  as  an  incidental 
circumstance  of  aggravation,  and  was  found  guilty  and  sentenced.  Held  that  the  accused 
was  not,  in  the  sense  of  this  Article,  "tried  a  second  time  for  the  same  offense,"  the 
mutiny  not  consisting  in  the  act  of  homicide,  but  constituting  a  distinct  offense.  Ibid., 
120  par.  8. 

There  cannot,  in  view  of  this  Article,  be  a  second  trial  where  the  offense  is  really 
tae  same,  though  it  may  be  charged  under  a  different  description  and  under  a  different 
At  title  of  War.  Thus  where  the  Government  elects  to  try  a  soldier  under  the  82d 
Article  for  "absence  without  leave,"  or  under  tbe  42d  for  "  lying  out  of  quarters,"  and 
the  testimony  introduced  develops  the  fact  that  the  offense  was  desertion,  the  accused 
after  an  acquittal  or  conviction  cannot  legally  be  brought  a  second  time  to  trial  for 
the  same  absence  charged  as  a  desertion.    Ibid.,  par.  9. 

*  That  an  accused  may  waive  objection  to  a  second  trial  was  held  by  Attorney* General 
Wirt  in  1818,  and  has  since  been  regarded  as  settled  law.  1  Opin.  Att.-Gen.,  288.  See, 
also,  6  id.,  205 ;  Dig.  J.  A.  Gen.,  118,  par.  1. 

1  Ibid.,  119,  par  5.    Compare  Macomb,  §  159. 

*  U.  8.  u*.  Peres,  9  Wheat.,  679. 
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specific  offense,  he  cannot,  against  his  consent,  be  brought  to  trial  for  a 
minor  offense  included  therein,  and  an  acquittal  or  conviction  of  which  wa& 
necessarily  involved  in  the  finding  upon  the  original  charge.  Thus  a  party 
convicted  or  acquitted  of  a  desertion  cannot  afterwards  be  brought  to  trial 
for  an  absence  without  leave  committed  in  and  by  the  same  act.1 

New  Trials. — It  has  been  seen  that  a  military  person  once  duly  tried  by 
a  court-martial  of  competent  jurisdiction  cannot,  against  his  consent,  be  tried 
a  second  time  for  the  same  offense."  He  may  waive  his  privilege  in  this 
regard,  however,  and  request  a  new  trial  upon  the  same  charges. 

New  or  second  trials  have  been  of  the  rarest  occurrence  in  our  military 
service.  They  have  only  been  had,  and  are  only  authorized,  where  the  sen- 
tence adjudged  upon  the  first  trial  has  been  disapproved  by  the  reviewing 
authority  and  the  accused  has  asked  for  a  second  trial.  It  was  held  at  an 
early  period  by  Attorney-General  Wirt '  that  the  prohibitory  provision  of  the 
Articles  of  War  (now  contained  in  Art.  102)  that  "  no  person  shall  be  tried 
a  second  time  for  the  same  offense  "  did  not  apply  to  a  case  in  which  the 
accused  himself  requested  a  new  trial,  the  objection  to  such  trial  being 
deemed  to  be  subject  to  be  waived  by  the  consent  and  action  of  the  party 
tried.4 

The  privilege  of  applying  for  and  being  allowed  a  retrial — for  it  is  not  a 
right,  since  the  trial  may  be  granted  or  denied  at  the  discretion  of  the  proper 
superior — has  naturally  been  but  seldom  exercised;  parties  convicted  and 
sentenced  being  in  general  satisfied  that  the  proceedings  in  their  cases  should 
be  terminated  by  the  disapproval,  on  whatever  grounds  the  same  may  be 
based.  After  a  sentence  has  been  duly  approved  and  has  taken  effect,  the 
granting  of  a  new  trial  is  of  course  beyond  the  power  of  a  military  com- 
mander or  the  President.4 

Where  an  officer  or  soldier  who  has  been  acquitted  or  convicted  of  a  crim- 
inal offense  by  a  civil  court  is  brought  to  trial  by  a  court-martial  for  a  mili- 
tary offense  involved  in  his  criminal  act,  he  cannot  plead  "  a  former  trial  " 
in  the  sense  of  the  102d  Article.  So  where  the  trial  for  the  military  offense 
has  preceded  the  civil  trial  he  cannot  plead  autrefois  acquit  or  convict  to  an 
indictment  for  the  civil  crime  committed  in  and  by  the  same  act.*  This  for 
the  reason  already  stated  that,  while  the  act  or  omission  out  of  which  the 
offenses  grew  is  the  same,  the  offenses  themselves  are  quite  separate  and  dis- 
tinct; one  being  a  criminal  offense  created  by  the  common  law,  or  by  statute, 


1  Dig.  J.  A.  Gen,  118.,  par  2 ;  O'Brien,  277 ;  Rules  for  Bombay  Army,  45. 

*  See  the  102d  Article  of  War,  post 

*  1  Opin.  Att.-Gen.,  233  ;  6  id.,  205. 

4  Dig.  J.  A.  Gen.,  536.    The  principal  instances  of  new  trials  in  our  practice  are  that 
of  Captuin  Hall  (in  whose  case  Mr.  Wirt's  opinion  was  given)  and  those  of  which  the 

Sroceedings  are  published  in  G.  O.  18,  War  Dept.,  1861,  and  G.  O.  8,  9.  and  26,  First 
[il.  Dist.,  1869. 

*  Dig.  J.  A.  Gen.,  119,  par.  4. 
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in  the  jurisdiction  within  which  it  was  committed,  the  other  a  military 
offense  and,  as  snch,  created  by  the  Articles  of  War,  or  by  an  enactment 
of  Congress  of  similar  character.1 

Pardon. — A  pardon  is  an  act  of  grace  proceeding  from  the  power 
entrusted  with  the  execution  of  the  laws,  which  exempts  the  individual  upon 
whom  it  is  conferred  from  the  punishment  which  the  law  inflicts  for  the 
crime  which  he  has  committed.*  Although  the  issue  of  a  pardon  in  a  par- 
ticular case  is  an  official  act  on  the  part  of  the  pardoning  power,  it  is  also 
personal  in  the  sense  that  it  is  not  in  general  publicly  promulgated  and  so 
does  not  form  a  part  of  that  body  of  public  acts  and  utterances  of  which  the 
courts  are  required  to  take  judicial  notice.  For  this  reason  a  pardon  must  be 
pleaded,  that  is,  submitted  to  the  court,  or  brought  to  its  official  knowledge, 
in  accordance  with  the  rules  regulating  the  production  of  documentary  evi- 
dence, in  order  that  the  court  may  give  it  effect  in  support  of  a  plea.1  A 
pardon  may  be  pleaded  in  bar  in  respect  to  the  particular  offense  recited, 
and  the  recital  of  a  specific,  distinct  offense  in  such  an  instrument  limits 
its  operation  to  that  offense,  and  such  pardon  does  not  embrace  any  other 
offense  for  which  separate  penalties  and  punishments  are  provided.4  In 
form  a  pardon  is  a  deed,  that  is,  an  instrument  under  seal,  to  the  validity  of 
which  delivery  and  acceptance  are  necessary.     It  may  be  rejected  by  the 


1  It  is  no  objection  to  tbe  assuming  by  a  court-martial  of  Jurisdiction  of  a  military 
offense  committed  by  an  officer  or  soldier,  that  he  may  be  amenable  to  trial,  or  may 
actually  have  been  tried  and  convicted,  by  a  criminal  court  of  the  Slate,  etc. ,  for  a 
criminal  offense  involved  in  his  act.  Thus  a  soldier  may  be  tried  for  a  violaiiou  of  Article 
21,  in  striking  or  doing  other  violence  to  a  superior  officer,  after  having  been  convicted 
by  a  civil  tribunal  for  the  criminal  assault  and  battery.  So  an  officer  or  soldier  may  be 
brought  to  trial  under  a  charge  of  "conduct  to  the  prejudice  of  good  order  and  military 
discipline"  for  the  military  offense  (if  any)  involved  in  a  homicide  or  a  larceny  of 
which,  as  a  civil  offense,  he  has  been  acquitted  or  convicted  by  a  criminal  court.  And 
the  reverse  is  also  law,  viz.,  that  the  civil  court  may  legally  take  cognizance  of  the 
criminal  offense  involved  without  regard  to  the  fact  that  the  party  has  been  subjected 
to  a  trial  and  conviction  by  court-martial  for  his  breach  of  military  law  or  discipline. 
In  such  iu stances  the  act  committed  is  an  offense  against  the  two  jurisdictions  and  may 
legally  subject  the  offender  to  be  tried  and  punished  under  both.  Dig.  J.  A.  Gen., 
828,  par.  12.  See.  also,  Moore «t.  Illinois,  14  How.,  19,  20 ;  Fox  w.  Ohio,  5  ibid.,  432 ; 
U.  8.  V9.  Marigold,  9  How.,  560. 

Held  that  au  acquittal  of  a  soldier  by  a  civil  court,  on  an  indictment  for  larceny,  was 
no  bar  to  his  trial  by  court-martial  for  the  same  act,  charged  under  the  Odd  Article  of 
War.  And  so  held  in  a  case  of  an  acquittal  by  a  civil  court  of  an  officer  who  had  com- 
mitted homicide  of  another  officer  in  the  course  of  an  altercation  in  the  presence  of 
enlisted  men  at  a  military  post     Ibid.,  331,  par.  21.     See,  also,  page  120,  ibid.,  par.  7. 

The  jurisdiction  of  courts- martial  is  non- territorial.  In  n  case  of  an  officer  who 
exhibited  himself  in  a  drunken  condition  at  a  public  ball  in  Mexico,  held  that  his  offense 
was  cognizable  by  a  court-martial  of  the  United  Stales  subsequently  convened  iu  Texas 
by  the  department  commander.  This  for  the  reason  that  the  military  jurisdiction  does 
not  recognize  territoriality  as  an  essential  element  of  military  offenses,  bui  extends  to 
the  same  wherever  committed  ;  a  principle  thai  is  amply  confirmed  by  the  comprehen- 
sive provision  of  the  64th  Article  of  War      Dig.  J.  A  Gin.,  331,  par.  20. 

*  U.  8.  m.  Wilson.  7  Pet.,  150,  161 ;  Coke,  3<l  Inst.,  233. 

>  Ibid.,  Ez  parte  Reno,  66  Mo..  266. 

4  Ez  parte  Weimer,  8  Biss.,  321. 
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person  to  whom  it  is  tendered,  and  if  rejected  there  is  no  power  in  the  court 
to  force  it  upon  the  individual.1 

Time  of  Exercise ;  Effects ;  Limitations  upon  the  Pardoning  Power. — 
The  President  of  the  United  States  has  the  conditional  power  to  pardon  as 
well  before  trial  and  conviction  as  afterwards;  but  it  is  a  power  only  to  be 
exercised  with  reserve  and  for  exceptional  considerations.*  It  is  also  com- 
petent for  the  President  to  grant  a  pardon  after  the  expiration  of  the  term 
of  sentence,  thereby  relieving  from  consequential  disabilities.'  The  power 
to  pardon  does  not  extend  to  cases  of  impeachment;  nor  can  a  pardon 
operate  retroactively,  or  to  restore  money  or  property  forfeited  by  conviction 
or  which  has,  by  judicial  process,  become  vested  in  other  persons.4    Subject 

1  U.  S.  vs.  Wilson,  7  Pet.,  150 ;  In  Matter  of  Dupuy,  3  Benedict,  807;  6  Opin.  Att.- 
Gen.,  403.  The  President  is  empowered,  by  Art.  II,  Sec.  2,  §  1,  of  the  Constitution  "to- 
ff rant  pardons  for  offenses  against  the  United  Stales";  and  a  pardon,  like  a  deed,  must,, 
in  order  to  take  effect;  be  delivered  to  and  accepted  by  the  party  to  whom  it  is  granted. 
Dig.  J.  A.  Gen.,  651,  par.  1. 

*  6  Opin.  Att.-Gen.,  20 ;  1  ibid.,  841 ;  2  ibid.,  275 ;  5  ibid.,  687  ;  Ex  parte  Garland, 
4  Wall.,  383. 

*  Stetler'8  Case,  1  Phil.,  1,  88;  Com.  vs.  Bush,  2  Duv.  (Ky.),  264. 

4  Enote  vs.  U.  S.,  10  Ct.  Cls.,  397,  406  ;  U.  S.  vs.  Six  Lots  of  Ground,  1  Woods,  234  ; 
Osborn  vs.  U.  S.,  91  U.  S.,  474,  477 ;  5  Opin.  Att.-Gen.  (2d  ed.),  583. 

A  pardon  cannot  reach  or  remit  a  fully  executed  sentence,  though  the  same  may  have 
been  unjustly  imposed.  A  pardon  cannot  of  course  undo  a  corporal  punishment  fully 
inflicted  ;  *  nor  can  it  avail  to  restore  to  the  army  au  officer  or  soldier  legally  separated 
therefrom  and  made  a  civilian  by  a  duly  approved  sentence  of  dismissal  f  or  by  a  dis- 
honorable discharge.  Nor  can  it  restore  a  fine  paid,  or  pay  forfeited,  wheu  the  amount 
of  the  same  has  once  gone  beyond  the  control  of  the  Executive  and  been  covered  into 
the  U.  S.  treasury  and  become  public  funds  $  whatever  may  have  been  the  merits  of  the 
case.  Otherwise,  however,  where  the  money  still  remains  in  the  hands  of  a  military 
disbursing  officer  or  other  intermediate  official. §  Where,  however,  any  portion  of  a 
punishment  remains  unexecuted,  that  portion  may  be  remitted  by  the  pardoning  power. | 
Congress  alone  can  restore  pay  fully  forfeited  to  the  United  States,  or  otherwise 
pecuniarily  indemnify  an  officer  or  soldier  for  the  consequences  of  a  legally  executed 
sentence.    Ibid.,  552,  par.  4. 

Held  (January,  1892)  that  it  was  beyond  the  power  of  Congress  to  undo  the  executed 
legal  judgment  of  a  court-martial,  and  that  it  could  not  therefore  lawfully  authorize 
the  President  or  the  Secretary  of  War  to  pardon  or  remit  a  legal  sentence  of  such  a 
court  adjudged  in  1866  and  long  since  duly  and  fully  executed.    Ibid.,  557,  par.  16. 

A  pardon  by  the  President  will  reach  aud  remove  a  continuing  disqualification  or 
disability  incident  upon  the  commission  of  an  offense  against  the  United  States,  or  upou 
a  conviction  by  a  United  States  court  or  a  court-martial,  but  not  a  disqualification 
incurred  (as  upon  couviction  of  grand  larceny)  under  the  laws  of  a  State.  Ibid.,  par. 
17. 

A  pardon  is  not  retroactive.  It  cannot  remit  an  executed  punishment,  or  restore  an 
executed  forfeiture  resulting  either  by  operation  of  law  or  sentence.  It  cannot,  there- 
fore, restore  the  forfeitures  incident  upon  desertion.  Further,  it  cannot  modify  past 
history,  or  reverse  or  alter  the  facts  of  a  completed  record.  From  and  after  the  taking 
effect  of  a  pardon  the  recipient  is  innocent  in  law  as  to  any  subsequent  contingencies* 

•  See  8  Opins.  Att.-Gen..  284 

+ 12  Opins.,  548 ;  Ex  parte  Garland.  4  Wallace,  881. 

X  2  Opins.  Att.-Gen.,  380  ;  16  id.  1.  This,  because  the  same  Constitution  which  conveys  the  pardon- 
ing power  contains  a  provision  "  of  equal  efficiency  "  (Art.  1,  Sec.  9,  $  6)  to  the  effect  that  money  in 
the  public  treasury  shall  not  be  withdrawn  except  by  an  appropriation  by  Act  of  Congress.  8  id.,  281. 
Compare,  in  this  connection,  Knote  vs.  United  States.  5  Otto,  149,  where  It  was  held  that  an  executive 
pardon  would  not  entitle  a  party  to  the  proceeds  of  certain  personal  effects,  confiscated  and  sold  by 
the  United  States  as  the  property  of  an  enemy,  after  such  proceeds  had  been  duly  paid  into  the 
treasury. 

I  14  Opins.  Att.-Gen.,  601. 

|  And  the  Executive,  in  the  exercise  of  the  pantonine  power,  "  may  pardon  or  remit  a  portion  of 
(he  sentence  at  one  time  and  a  different  portion  at  another.1'    8  Opins.  Att.-Gen.,  418. 
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to  the  qualifications  above  stated,  however,  a  pardon  issued  to  and  accepted 
by  an  individual  operates  to  exempt  its  beneficiary  from  the  legal  conse- 
quences of  the  offense  which  he  has  committed,  and  to  restore  him  to  the 
legal  status  occupied  by  him  at  the  time  of  its  commission. 

Conditional  Pardons. — It  is  settled  that  a  pardon  may  be  conditional — 
may  be  granted  upon  a  condition  precedent  or  subsequent.1  Thus  where 
the  President,  by  his  proclamation  of  March  11,  1865,  granted  a  pardon  to 
all  deserters  "on  condition  that "  they  duly  returned  (within  a  certain  time 
stated)  to  their  regiments,  etc.,  and  served  the  remainder  of  their  original 
terms  and,  m  addition,  a  period  equal  to  the  time  lost  by  desertion — held 
that  a  soldier  who  duly  returned  under  this  proclamation,  but  after  remain- 
ing with  his  regiment  a  portion  of  the  period  indicated  abandoned  the 
service  and  went  to  his  home,  was  liable  (the  legal  period  of  limitation 
fixed  by  the  103d  Article  of  War  not  having  expired)  to  be  brought  to  trial 
for  his  original  desertion;  the  condition  subsequent  upon  which  his  pardon 
for  the  same  had  been  extended  not  having  been  performed.* 

Pardoning  Power,  How  Exercised. — In  the  practice  of  courts-martial, 
the  power  to  pardon  may  be  exercised  in  a  less  formal  manner  than  that 
above  described,  and  may  be  exercised;  First  by  proclamation.  Proc- 
lamations of  pardon,  or  amnesty,  originate  with  the  President,  and  are 
embodied  in  formal  proclamations  specifying  the  class  or  classes  that  are 
included  in  the  amnesty,  and  the  conditions  that  must  be  complied  with 

bat  the  pardou  does  not  annihilate  the  fact  that  he  was  guilty  of  the  offeuse.  The 
pardon  indeed  proceeds  upon  tbe  theory  that  the  party  was  guilty  in  fact.  The  asking' 
for  it  is  au  admission  of  guilt,  and  the  granting  of  it  is  a  recognition  of  tbe  fact  of 
guilt.*  Thus  held  that  (he  President  could  not  by  a  pardon  remove  the  chnrge  of 
desertion  from  the  record  of  a  former  soldier,  who  had  long  since  become  a  civilian  by 
reason  of  the  muster-out  and  non-existence  of  the  volunteer  army  to  which  he  had 
belonged  in  the  late  war ;  and  that  tbe  effect  of  his  pardon  would  not  be  to  give  him  an 
honorable  discharge.  A  pardon  would  not  ouly  not  remove  a  charge  of  desertion,  but 
would  in  fact  confirm  it,  and  constitute  an  Additional  reason  for  retaining  it  on  the- 
record.  And  a  party  cannot  by  an  executive  act  be  discharged  from  the  service  unless 
he  is  in  the  service.     Ibid.,  556,  par.  15. 

1  Ex  parte  Wells,  18  How.,  807;  Osborn  vs.  U  S  ,  91  U.  8.,  474;  U.  S.  vs.  Wilson, 
7  Pet..  150;  Com.  vs.  Hnggerty,  4  Brewster,  826;  6  Opin.  Att.-Qen.,  405. 

•  Dig.  J.  A.  Gen.,  554,  par.  9.  The  language  of  the  Constitution  is  such  that  the 
power  of  the  President  to  pardon  conditionally  is  not  one  of  inference,  but  is  conferred 
in  terms,  the  language  being  "to  errant  reprieves  and  pardons,"  which  includes  absolute 
as  well  as  conditional  pardons.  Under  this  power  the  President  can  grant  a  conditional 
pardon  to  a  person  under  sentence  of  death,  offering  to  commute  that  punishment  into 
an  imprisonment  for  life.  If  this  is  accepted  by  the  convict,  he  ha*  no  right  to  contend 
that  the  pardon  is  absolute  and  the  condition  of  it  void.  Ex  parte  Wells,  18  How.,  807; 
Osborn  vs.  U.  8.,  91  U.  8  ,  474;  U  8.  t>*.  Wilson,  7  Pet.,  150.  When  a  pardon  is  granted 
with  conditions  annexed,  the  conditions  must  be  performed  before  the  pnrdon  is  of  any 
effect.  Waring  vs.  U.  8  .  7  C.  Cls  R  ,  501.  One  who  claims  the  beMcfit  of  a  pardon 
must  be  held  to  strict  compliance  with  its  conditions.  Haym  vs  U.  8  ,  7  C.  Cls.  R., 
443;  Scott  vs.  TJ.  8.,  8  ibid.,  457.  The  condition  annexed  to  a  pardon  must  not  be  im- 
possible, unusual,  or  illegal;  but  it  may,  with  the  consent  of  the  prisoner,  be  any 
punishment  recognized  by  the  statutes,  or  by  the  common  law  as  enforced  by  the  State*. 
Lee  vs.  Murphy,  22  Grat.  (Va.)f  789. 


•  8ce  Ex  parte  Garland,  4  Wallace,  883 ;  Knote  vs.  TJ.  8.,  96  V.  8.,  168. 
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in  order  to  secure  the  benefits  of  the  proclamation.  Such  proclamations 
have  been  issued,  in  several  instances,  in  behalf  of  deserters  and  absentees 
without  leave.  Second,  by  remission  of  a  military  sentence.  Remission  is 
a  partial  exercise  of  the  pardoning  power,  relieving  the  person  from  a 
punishment  or  the  unexecuted  portion  of  a  punishment,  but  not  pardoning 
the  offense  as  such,  or  removing  the  disabilities  or  penal  consequences  attach- 
ing thereto  or  to  the  conviction.1  It  originates  with  the  reviewing  authority 
and  operates  to  reduce  the  severity  of  the  punishment  imposed  to  the  extent 
set  forth  in  the  order  of  promulgation.  This  power,  as  will  presently  be 
seen,  is  exercised  after  the  trial  has  been  had  and  sentence  pronounced,  amd 
the  action  of  the  reviewing  authority,  by  way  of  remission,  is  usually 
embodied  in  the  order  announcing  the  proceedings  of  the  court.*  Thirds  the 
•offense  may  be  pardoned,  or,  to  speak  more  accurately,  condoned,  before  the 
prosecution  has  been  commenced,  by  the  restoration  of  an  accused  person  to 
duty,  without  trial,  by  the  authority  to  order  such  trial.  This  form  of  con- 
structive pardon  will  presently  be  explained. 

Power  of  Reviewing  Officers  to  Pardon  or  Mitigate. — The  Articles  of 
War  confer  upon  the  several  reviewing  officers  a  limited  power  to  pardon 
•or  mitigate  sentences  imposed  by  courts-martial  submitted  to  them  for 
-approval.  The  extent  of  and  the  limitations  upon  this  power  will  be  dis- 
cussed elsewhere." 

Constructive  Pardons. — In  addition  to  the  methods  of  exercise  above 
described,  an  offense  may  be  condoned  or  pardoned  by  implication,  as  a 
result  of  certain  conduct  on  the  part  of  a  military  superior,  the  effect  of 
which  is  to  indicate  a  purpose  on  his  part  to  abandon,  or  desist  from,  the 
prosecution  of  a  particular  offender.  Such  condonation  of  an  offense  is 
known  as  a  constructive  pardon,  and  as  such  may  be  made  the  basis  of  a 
plea  in  bar.  Where,  for  example,  an  officer  or  soldier  under  charges  is 
released  from  arrest  or  confinement  and  restored  to  duty  by  the  authority 
competent  to  order  his  trial,  there  is  said  to  be  a  constructive  pardon  which 
may  properly  be  pleaded  in  bar  of  trial.  To  constitute  such  a  pardon,  how- 
ever, a  prosecution  must  have  been  instituted  or  a  legal  sentence  imposed; 
and,  to  be  operative  as  a  pardon,  the  release  must  have  been  ordered  by  the 
authority  competent  to  order  the  trial  or  to  review  the  proceedings  and,  in 
consequence,  to  exercise  the  power  of  pardon  or  mitigation.4 

1  Dig.  J.  A.  Geu.,  657,  par.  1.  The  pardoning  of  "  punishment/'  authority  for  which 
is  vested  in  certain  commanders  by  the  112th  Article  of  War,  is  remission.  An  offender 
•can  be  completely  rehabilitated  only  by  a  full  pardon  granted  under  the  pardoning 
power  of  the  Constitution.*    Ibid. 

•  For  a  further  discussion  of  this  subject,  see  the  chapter  entitled  The  Rkvikwiko 
Authority. 

•  See  chapter  entitled  The  Reviewing  Officer;  see,  also,  the  title  "Pardon," 
svpra. 

4  While  to  restore  to  or  place  upon  duty  an  officer  or  soldier  when  under  arrest  or 

•  Ex  parte  Garland,  4  Wallace,  880. 
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Pleading. — To  constitute  a  valid  plea  in  bar  of  trial,  a  pardon,  as  has 
been  seen,  must  be  produced  and  submitted  to  the  court  in  support  of  the 
plea.  Such  pardon  may  be  a  formal  instrument  under  seal,  or  may  take 
the  form  of  a  written  restoration  to  duty  without  trial ;  it  may  also  appear 
as  a  proclamation,  granting  pardon  to  certain  classes  of  offenders,  in  which 
ewe  the  burden  rests  upon  the  accused  of  showing  that  he  is  included  within 
the  classes  mentioned  in  the  pardon  or  amnesty.  A  constructive  pardon 
will  ordinarily  be  proved  by  the  testimony  of  witnesses  as  to  its  source  and 
Authority,  as  well  as  to  the  extent  and  terms  of  the  alleged  release. 

PLEAS   IK    ABATEMENT. 

Nature  and  Character. — The  term  abatement  (from  the  old  French 
abattre,  to  destroy)  is  applied  in  pleading  to  a  motion  to  abate,  that  is,  to 
destroy,  or  set  aside,  a  particular  specification  to  which  it  is  addressed,  on  the 
ground  that  it  contains  some  defect  which  is  alleged  to  be  fatal  to  the  main- 
tenance of  the  action.  Pleas  in  abatement,  unlike  pleas  to  the  jurisdiction 
or  in  bar  of  trial  (which,  when  properly  based,  serve  to  absolutely  defeat  the 
action),  are  merely  dilatory  in  character  and  serve  only  to  defer  or  delay  a 
particular  trial.  For  this  reason  they  are  not  only  not  favored  in  military 
practice,  but,  in  accordance  with  the  rules  of  procedure  in  civil  cases,  pleas 
of  this  kind  are  required  to  contain  such  data  as  will  enable  the  defective 
specification  to  be  amended  or  corrected. 

Pleas  in  abatement  usually  relate  to  misnomers  in  the  specifications,  to 
false  additions,  as  when  an  accused  is  described  by  an  erroneous  designation 
or  an  incorrect  title  of  office,  and  to  cases  described  by  the  term  idem  sonans, 
where  the  name  of  an  accused  person,  in  the  plea  and  specification,  though 
spelled  differently,  are  substantially  identical  in  sound.1 

-charges  on  account  of  an  alleged  offense  would  not  probably  in  this  country,  to  the 
same  extent  as  in  England,*  be  regarded  as  operating  as  a  condonation  of  the  offense, 
the  promotion  of  an  officer  while  under  arrest  on  charges  has  been  viewed  as  a  con- 
strueUve  pirdon  of  the  offense  or  offenses  on  account  of  which  he  was  arrested,  f  But 
held  that  such  a  promotion  could  not  operate  as  a  pardon  of  other  offenses  committed  by 
him,  of  the  commission  of  which  no  knowledge  was  had  by  the  Executive  at  the  date 
of  the  promotion.    Dig.  J.  A.  Gen.,  558,  par.  7. 

While  ordering  or  authorizing  an  officer  or  soldier,  when  under  aentence,  to  exercise 
a  command  or  perform  any  other  duty  inconsistent  with  the  continued  execution  of  his 
sentence  has  been  viewed  as  a  constructive  pardon,  held  that  to  allow  an  officer,  while 
under  a  sentence  of  suspension  from  rank,  to  perform  certain  slight  duties  in  closing  his 
accounts  with  the  United  States  could  not  be  regarded  as  having  any  such  effect 
Ibid.,  par.  8. 

Held  that  a  withdrawal  by  a  department  commander  of  a  pending  charge  against  a 
*>ldier  upon  his  giving  a  pledge  to  abstain  in  the  future  from  the  conduct  which  was 
the  subject  of  the  charge  did  not  operate  as  a  pardon  and  could  not  be  pleaded  as  such. 
Had  it  been  done  by  an  order  of  the  President,  it  could  have  had  no  further  operation 
than  as  a^uon-conffitional  pardon,  leaving  the  charge  legally  renewable  upon  a  repetition 
of  the  offense.     Ibid.,  557,  par.  18. 

1  Faust  «t.  U.  8.,  186  U.  8., 452. 

•See  Clode.  Mil.  Forces  of  the  Crown,  voL  I   p.  178;  Prendergast,  344-3, 'in  eoimeetion  with  thm 
caees  cited  of  8lr  Walter  Raleigh,  Lord  Lucan,  Capt.  Achison,  etc. 
t8  0pln.Att.-Gen..  »7. 
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A  misnaming  or  misdescription  of  the  rank  of  the  accused  in  the  speci- 
fication should  be  taken  advantage  of  by  an  exception  in  the  nature  of  a 
plea  in  abatement.  Where  not  objected  to,  the  error  is  immaterial  after 
sentence,  provided  the  accused  is  sufficiently  identified  by  the  plea  and 
testimony.  It  is  not  essential  to  state  in  a  specification  the  full  Christian 
name  of  the  accused  or  other  party  required  to  be  indicated.  Only  such 
name  or  initial  need  be  given  as  will  be  sufficient  unmistakably  to  identify 
the  party.1 

A  middle  name  or  initial  is  no  part  of  a  person's  name  in  law,  and„ 
except  where  it  is  necessary  to  identify  the  individual,  may  be  omitted  from 
the  charge  without  affecting  the  validity  of  the  finding  or  the  execution  of 
the  sentence.  So  a  misnomer  in  a  charge,  consisting  of  an  erroneous 
middle  name  or  initial,  may  be  disregarded  in  a  charge  unless  the  accused 
moves  to  strike  out,  or  interposes  an  objection  in  the  nature  of  a  plea  m 
abatement,  when  he  must  also  state  his  true  name.  The  charge  may  then 
be  amended  accordingly  in  court,  without  delaying  the  proceedings.' 

Where  the  Charges  upon  which  an  Accused  Person  is  Arraigned  Differ 
Materially  from  those  Served  upon  Him. — As  the  purpose  of  serving  the* 
accused  with  a  copy  of  the  charges  and  specifications  is  to  apprise  him  of  the 
exact  nature  of  the  allegation  against  him  and  so  enable  him  to  prepare  hi* 
defense,  a  material  difference  between  the  copy  furnished  him  and  that  upon 
which  he  is  arraigned  may  be  taken  advantage  of  by  a  plea  in  abatement, 
or  by  a  motion  for  a  continuance,  under  the  93d  Article  of  War,  as  the  case 
may  be.* 

1  Dig.  J.  A.  Gen.,  229,  par.  13. 

*  Ibid.,  286,  par.  87.  A  material  variance  between  the  name  of  the  accused  in  the 
specification  and  in  the  sentence  should,  if  possible,  be  corrected  by  a  re-assembling  of 
the  court  for  a  revision  of  its  sentence.  If  this  be  rendered  impracticable  by  the  exigen- 
cies of  the  service,  the  sentence  should  in  general  be  disapproved  as  fatally  defective. 
Thus  held  in  a  case  where  the  names  in  the  sentence  and  the  specification  were  entirely 
different,  the  one  being  John  Moore  and  the  other  James  Cunningham;  also  in  cases  in 
which,  while  the  surnames  were  the  same,  the  Christian  names  were  quite  different,  one 
being  George  and  the  other  William,  etc. ;  also  in  a  case  where  the  name  in  the  sentence, 
though  similar  to  that  in  the  specification ,  was  not  idem  wnan%%  as  where  the  accused 
was  arraigned  upon  charges  in  which  he  was  designated  as  Wood  worth,  but  was  sen- 
tenced under  the  name  of  Woodman.  A  difference,  however,  In  a  middle  initial  is 
not  a  material  variance,  a  middle  name  not  being  an  essential  part  of  the  Christian 
name  In  law.*    Ibid  748. 

*  That  the  charges  and  specifications  upon  which  an  accused  is  arraigned  differ  in  a 
material  particular  from  those  contained  in  the  copy  served  upon  him  before  arraign- 
ment may  well  constitute  a  sufficient  ground  for  granting  him  additional  time  for  the 
preparation  of  his  defense.    Dig.  J.  A.  Gen.,  109,  par.  4. 

Where  after  arraignment  a  material  and  substantial  amendment  is  allowed  by  the 
court  to  be  made  by  the  judge-advocate  in  a  specification,  the  effect  of  which  amend- 
ment is  to  necessitate  or  make  desirable  a  further  preparation  for  his  defense  on  the  part 
of  the  accused,  a  reasonable  continuance  for  this  purpose  will  in  general  properly  be 


*  That  the  lav  "  recognizes  but  one  Christian  name."  and  that  the  Insertion  or  omission  of  a  middle 
Initial  or  initials  "  will  have  no  effect  in  rendering  any  proceeding  defective  In  point  of  law,"  see  2 
Opins.  Att.-Gen.,  838;  8  id.,  467;  also  Franklin  vs.  Taflmadge,  5  Johns.,  64;  Roosevelt  «*,  Gardinier,  * 
Cow*  468;  State  vs.  Webster,  80  Ark.,  188. 
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lame  of  the  Accuser  or  Prosecutor. — To  enable  an  accused  person  to 
plead  intelligently,  it  is  necessary  for  him  to  know,  and  he  is  entitled  to 
know,  the  name  and  designation  of  the  accuser  in  the  case.  Ordinarily,  as 
has  been  seen,  the  accuser  is  the  officer  whose  name  is  signed  to  the  copy  of 
the  charges  and  specifications  which  has  been  furnished  the  accused ;  if  such 
be  not  the  case  and  the  charges  be  unsigned,  or  the  signature  is  pro  forma 
merely,  or  if  the  objection  when  taken  is  not  admitted  to  exist  by  the  prose- 
cution, the  accused  is  entitled  to  prove  it  by  the  testimony  of  witnesses  like 
any  other  issue.1 

Other  Objections  to  the  Charges,  etc.,  How  Disposed  of. — In  general, 
objections  to  the  charges  or  specifications  in  matters  of  form  should  be 
taken  advantage  of  by  special  pleas  in  the  nature  of  pleas  in  abatement. 
Such  are  objections  to  the  specifications  as  inartificial,  indefinite,  or 
redundant;  or  as  misnaming  the  accused  (or  other  person  required  to  be 
specified),  or  misdescribing  him  as  to  his  rank  or  office;  or  as  containing 
insufficient  allegations  of  time  or  place,  etc.  In  such  cases  the  objection 
should  be  raised  by  a  special  plea  in  abatement  or  by  motion,  in  order  that 
errors  capable  of  amendment  may  be  amended  on  the  spot  by  the  judge- 
advocate,  and,  the  plea  of  not  guilty  (or  guilty)  being  then  made,  the 
trial  may  proceed  in  the  usual  manner.  Objections  of  this  class  when  not 
thus  taken  will  properly  be  considered  as  waived  by  the  plea  of  guilty  or 
not  guilty,  and  their  existence  will  not  then  affect  the  validity  of  the  pro- 
ceedings or  sentence.1 

Where,  without  preliminary  objection,  the  accused  pleads  guilty  or  not 
guilty  to  a  specification  in  which  he  is  incorrectly  named  or  described,  such 
plea  will  be  regarded  as  an  admission  by  the  accused  of  his  identity  with  the 
person  thus  designated,  and  he  cannot  thereafter  object  to  the  pleadings  on 
account  of  misnomer  or  misdescription.1 

Facts  and  circumstances  which  are  properly  matters  of  evidence  are  not 
legitimate  subjects  of  pleas;  as,  for  example,  circumstances  going  to  exten- 
uate the  offense.  Thus  the  good  conduct  of  the  accused  in  battle,  subse- 
quent to  the  commission  of  the  offense  charged,  could  not  properly  be 
presented  in  the  form  of  a  plea.  So  the  fact  that  the  charge  has  been 
preferred  through  personal  hostility  to  the  accused  is  not  matter  for  a  plea, 
but,  if  desired  to  be  taken  advantage  of,  should  be  offered  in  evidence.* 

Failure  to  Serve  Charges. — It  has  been  seen  that,  by  statute  or  custom 
of  service,  an  accused  person  is  twice  entitled  to  be  informed  of  the  nature 


granted  by  the  court.  Dig.  J.  A.  Geu .,  109,  par.  5.  See,  also,  the  title  '•  Continu- 
ances," page  90,  anU. 

1  Dig.  J.  A  Gen.,  84,  par.  8 ;  239,  par.  14 ;  ibid.,  235,  par.  82.  See,  also,  in  this 
connection,  the  chapter  entitled  The  Constitution  of  Co  uktb- martial. 

*  Dig.  J.  A.  Gen.,  590,  par.  8. 

%  Idem. 

« Ibid.,  591,  par.  10. 


110  MILITARY  LAW. 

and  character  of  the  offense  with  which  he  is  charged.1  He  becomes  so 
entitled  in  the  first  instance  upon  the  occasion  of  his  arrest  or  confinement; 
but  as  the  service  of  charges  in  this  case  has  no  connection  with  the  trial,  a 
failure  in  respect  to  the  performance  of  the  duty  imposed  cannot  be  made 
the  subject  of  a  plea  in  abatement.1  The  accused  also  becomes  entitled  to 
be  informed  of  the  specific  charges  against  him  when  the  court  has  been 
appointed  for  his  trial,  and  the  time  of  his  arraignment  approaches.  In  this 
case  he  is  apprised  of  the  specific  offense  for  which  he  is  to  be  tried  by  a 
formal  service  of  the  charges  and  specifications  which  have  been  referred  to 
the  court  for  trial.  This  duty  is  performed  by  the  judge-advocate,  and  the 
accused  is  entitled  to  receive  a  copy  of  the  charges  and  specifications  a  suffi- 
cient time  in  advance  of  the  trial  to  enable  him  to  secure  the  necessary 
witnesses  and  make  proper  preparations  for  his  defense.  The  statutes  are 
silent  as  to  the  length  of  time  to  be  allowed  for  such  purpose,  and  it  can 
only  be  said  in  general  terms  that  it  must  be  reasonable  in  amount,  that  is, 
sufficient  to  enable  the  accused  to  secure  the  attendance  of  his  witnesses  and 
to  make  the  preparations  above  indicated.* 

Waiver  of  Objections. — A  failure,  at  the  arraignment,  to  take  notice  of 
a  variance  between  the  form  of  a  specification  to  which  the  accused  is  called 
upon  to  plead  and  such  specification  as  it  appeared  in  the  copy  of  the  charges 
served  at  his  arrest  is  a  waiver  of  the  objection,  and  the  same  cannot  be 
taken  advantage  of  at  a  subsequent  stage  of  the  proceedings.4 

Procedure  in  Respect  to  Fleas. — It  has  been  seen  that  a  plea  alleges 
matter  of  fact,  in  opposition  or  reply  to  a  particular  charge  or  specification 
which,  if  substantiated  (as  in  the  case  of  a  pardon  or  a  previous  conviction 
or  acquittal),  may  operate  to  cause  the  charge  or  specification  to  which  it  is 
addressed  to  be  stricken  out  or  materially  amended.  The  matter  relied 
upon  by  the  accused  in  support  of  the  plea  should,  therefore,  be  logically 
and  concisely  stated  in  hi*B  plea,  which  should  in  general  be  submitted  in 
writing.  He  should  also  be  prepared  to  substantiate  the  allegations  of  the 
plea,  if  necessary,  by  documentary  evidence  or  by  the  testimony  of  witnesses. 
The  result  is  to  raise  an  issue  on  the  facts  as  set  forth  in  the  particular  plea. 
The  accused,  as  the  party  upon  whom  the  burden  of  proof  is  cast  by  the 
pleading,  is  entitled  to  be  first  heard  in  its  support,  and  in  an  important 
case  is  entitled  to  the  closing  address  in  reply  to  the  argument  or  statement 
of  the  judge-advocate.  After  the  accused  has  made  his  statement  or  sub- 
mitted his  testimony  in  support  of  the  allegations  contained  in  the  plea,  the 
judge-advocate  is  entitled  to  reply  and,  if  he  so  desires,  to  submit  testimony 

1  See,  in  the  chapter  entitled  Charges  and  Specifications,  the  article  relating  to 
the  service  of  charges  upon  the  accused. 

*  Dig.  J.  A.  Gen.,  590.  par.  8 ;  591,  par.  10. 

*  Ibid.,  237,  par  89.    See,  also,  U.  S.  «•.  Curtis,  4  Mason,  833. 
4  Dig.  J.  A.  Gen.,  237,  par.  39. 
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in  rebuttal.  When  both  sides  have  been  fully  heard,  the  court  is  closed  for 
deliberation.  The  judgment  of  the  court  after  such  deliberation  is,  if  for 
the  accused,  that  the  plea  is  sustained,  and  the  charge  or  specification  to 
which  the  plea  was  addressed  is  stricken  out,  or  amended  in  accordance 
therewith;  if  for  the  judge-advocate,  the  judgment  is  that  the  plea  is  not 
sustained.  The  accused  may  then  submit  any  other  special  pleas  for  which 
he  may  have  valid  ground,  or,  having  no  such  pleas  to  submit,  he  passes  at 
once  to  the  general  issue,  presently  to  be  explained. 

Statutes  of  limitation. — Statutes  of  limitation  in  criminal  cases  arc 
enactments  which,  if  pleaded  in  defense  by  a  person  accused  of  crime, 
operate  to  deprive  the  State  of  the  power  to  try  and  punish  an  offender  after 
the  lapse  of  a  specific  period,  stated  in  the  statute,  since  the  offense  was  com- 
mitted. Statutes  of  limitation  are  enacted  to  secure  the  prompt  punishment 
of  criminal  offenses,  and  with  a  view  to  obtain  the  attendance  of  the.  wit- 
nesses at  the  trial  while  the  recollection  of  the  event  is  still  fresh  in  their 
minds.  The  period  that  must  elapse  in  order  to  constitute  a  bar  to  a 
prosecution  varies  in  general  with  the  gravity  of  the  offense;  in  murder 
there  is  no  limitation,  and  a  prosecution  may  be  instituted  at  any  time  dur- 
ing the  life  of  the  offender.  As  there  is  no  common-law  limitation  as  to  the 
prosecution  of  criminal  offenses,  the  period  of  limitation  is  fixed  by  statute 
in  the  several  States,  and  by  suitable  enactments  of  Congress  in  respect  to 
the  criminal  practice  of  the  United  States.1 

Limitation  as  to  Military  Offenses  in  General. — The  period  of  time 
within  which  prosecutions  must  be  instituted  at  military  law  is  fixed  by  the 
103d  Article  of  War,  as  to  all  military  offenses  except  desertion  in  time  of 
peace,  at  two  years  prior  to  issue  of  the  order  for  such  trial,  unless  the 
offender  "  by  reason  of  having  absented  himself,  or  of  some  other  manifest 
impediment,  he  shall  not  have  been  amenable  to  justice  within  that  period.91 
In  view  of  this  Article  it  is  the  duty  of  the  Government  to  prosecute  an 
offender  within  a  reasonable  time  after  the  commission  of  the  offense.' 

Limitation  in  Desertion. — The  statute  of  limitations  in  desertion  "in 
time  of  peace  and  not  in  the  face  of  the  enemy  "  is  fixed  at  the  same  period, 
but  the  statute  in  such  case  does  not  begin  to  run  until  the  end  of  the  period 
for  which  said  person  was  mustered  into  the  service.    If  the  deserter  "  shall 

1  Anderson's  Law  Dictionary.  See,  also,  the  article  Statute*  of  Limitation  in  the 
chapter  entitled  Military  Law,  etc. 

•  Dig.  J.  A.  Gen.,  124,  par.  11.  A  mere  allegation,  in  a  specification,  to  the  effect 
that  the  whereabouts  of  the  offender  was  unknown  to  the  military  authorities  during  the 
interval  of  more  than  two  years  which  had  elapsed  since  the  offense  is  not  a  good 
averment  of  a  "  manifest  Impediment "  in  the  sense  of  the  Article.     Ibid.,  128,  par.  6. 

The  liability  to  trial  after  discharge,  imposed  by  the  last  clause  of  Art.  60,  held 
subject  to  the  limitation  prescribed  in  Art.  103.*  And  so  held  as  to  the  liability  to  trial 
after  the  expiration  of  the  term  of  enlistment  under  Article  48.    Ibid.,  124,  par.  9. 


•  IS  Opin  Att.-Gen.,  462;  15  ibid.,  152;  16  ibid.,  170.    See,  alao,  In  re  Bird,  2  Sawyer,  S3. 
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meanwhile  have  absented  himself  from  the  United  States,  the  period  of  such 
absence  shall  be  excluded  in  computing  the  period  of  the  limitation.'9 

Limitations,  When  Operative. — As  the  most  important  element  in  a 
statute  of  limitations  is  that  of  time,  it  is  essential  that  the  exact  date  upon 
which  the  statute  begins  to  run  should  be  known,  in  order  that  the  court 
may  be  enabled  to  determine  whether  it  shall  operate  as  a  bar  to  the  prose- 
cution in  a  particular  case.  The  time  when  the  general  statute  begins  to 
run  is  thus  fixed,  as  to  the  103d  Article  of  War,  by  the  requirement  that,  to 
constitute  a  limitation,  more  than  two  years  must  have  elapsed  between  the 
commission  of  the  offense  and  the  reference  of  the  case  for  trial,  such  refer- 
ence in  most  cases  constituting  the  order  for  the  trial  of  the  case.1  A 
similar  date  is  fixed  in  the  Act  of  April  11,  1890,  by  the  provision  that  the 
period  of  two  years  is  to  be  reckoned  from  the  arraignment  of  the  accused  for 
the  offense  of  desertion  committed  "  in  time  of  peace  and  not  in  the  face  of 
an  enemy." 

Suspension  of  the  Statute. — The  mere  lapse  of  the  statutory  period  is  not 
alone  sufficient  to  constitute  a  valid  plea  in  bar  of  trial,  for  during  such 
period  conditions  may  have  existed  which  operated,  during  their  continu- 
ance, to  suspend  the  operation  of  the  statute.  The  conditions  which  will 
operate  to  suspend  such  operation  are  specified,  as  to  the  103d  Article, 
in  the  clause  giving  the  accused  the  benefit  of  the  statute  "  unless,  by 
reason  of  having  absented  himself,  or  of  some  other  manifest  impediment, 
he  shall  not  have  been  amenable  to  justice  within  that  period."  By 
the  absence  thus  referred  to  in  the  103d  Article  of  War  is  believed 
to  be  intended,  not  necessarily  an  absence  from  the  United  States,  but 
an  absence  by  reason  of  a  "fleeing  from  justice,"  analogous  to  that 
specified  in  Sec.  1045,  Rev.  Sts.,  which  has  been  held  to  mean  leaving 
one's  home,  residence,  or  known  abode  within  the  district,  or  concealing 
one's  self  therein,  with  intent  to  avoid  detection  or  punishment  for  the 
offense  against  the  United  States.*      Thus  it  has  been  held  that  in  a 

1 108d  Article  of  War.  Where  the  court  is  constituted  for  the  trial  of  a  particular 
case  or  person,  the  date  of  the  convening  order  establishes  the  time  within  which  the 
statute  may  operate.  So  where  the  court  is  convened  for  "the  trial  of  A  B  and  such 
other  persons  as  may  properly  be  brought  before  it,"  tbe  date  of  the  order  fixes  the 
date  in  the  case  of  A  B  ;  the  date  in  subsequent  cases  being  determined,  as  above  stated, 
by  their  official  reference  for  trial. 

•  Dig.  J.  A.  Gen.,  125,  par.  14 ;  U.  8.  w.  O'Brien,  2  Dill.,  881  ;  U.  8.  w.  White,  5 
Cranch  C  C  . ,  88, 78;  Gould  &  Tucker,  Notes  on  Revised  Statutes,  849 ;  State  w.  Howell, 
89  Mo..  588.  See,  also,  Gen.  Court-martial  Orders,  No.  20,  A.  G.  O.  1894.  A  court- 
martial  in  a  case  of  an  offense  other  than  desertion  sustained  a  plea  of  the  statute  of 
limitations  in  bar  of  trial  for  the  reason  tbat  the  judge-advocate  could  produce  no 
evidence  to  show  tbat  the  accused  was  not  within  the  territorial  jurisdiction  of  the 
United  States  during  his  absence.  Held  that  such  showing  was  not  necessary,  and  that 
it  was  sufficient  tbat  the  absence  should  be  any  unauthorized  absence  from  the  military 
service  whereby  tbe  absentee  evades  and  for  the  time  escapes  trial.  This  construction 
of  the  term  "  absented  himself"  in  the  Article  corresponds  to  that  placed  on  the  words 
"  fleeing  from  justice  "  as  used  in  the  statutes  of  the  U.  S.  to  designate  those  whom  the 
statutes  of  limitation  for  the  prosecution  of  crimes  do  not  protect.    Ibid.,  125,  par.  15. 
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case  other  than  desertion  it  was  not  essential  for  the  prosecution  to  be  pre- 
pared to  prove  that  the  accused  had  been  beyond  the  territorial  jurisdiction 
of  the  United  States  in  order  to  save  the  case  from  the  operation  of  the 
limitation.1 

Statute  of  Limitations  in  Desertion. — The  Act  of  April  11,  1890,  men* 
tions  but  a  single  cause,  "  absence  from  the  United  States,"  which  will  have 
the  effect,  during  its  continuance,  to  withdraw  the  case  from  the  operation 
of  the  statute.  In  time  of  war,  or  when  the  offense  of  desertion  has  been 
committed  "  in  the  face  of  an  enemy,"  the  limitation  in  the  Act  of  April 
11,  1890,  is  superseded  by  the  general  limitation  which  is  contained  in  the 
103d  Article  of  War. 

Statute  Applicable  to  General  Courts  Only. — The  prohibition  of  the 
Article  relates  only  to  prosecutions  before  general  courts-martial;  it  does  not 
apply  to  trials  by  inferior  courts.  Courts  of  inquiry  may  also  be  convened 
without  regard  to  the  period  which  has  elapsed  since  the  date  or  dates  of  the 
act  or  acts  to  be  investigated.'  Nor  does  the  rule  of  limitation  apply  to  the 
hearing  of  complaints  by  regimental  courts  under  Art.  30. a 

Pleading. — The  limitation  is  properly  a  matter  of  defense  to  be  specially 
pleaded  and  proved.  By  pleading  the  general  issue  the  accused  is  assumed 
to  waive  the  right  to  plead  the  limitation  by  a  special  plea  in  bar.  But 
under  a  plea  of  not  guilty  the  limitation  may  be  taken  advantage  of  by 
evidence  showing  that  it  has  taken  effect.4  The  plea  being  made,  however, 
"  and  proved  by  the  record  or  otherwise,  it  will  devolve  upon  the  prosecu- 
tion to  rebut  it  by  evidence  of  such  absence,  or  other  impediment,  as  shall 
be  sufficient  to  except  the  case  from  the  operation  of  the  limitation."  * 

Demurrers. — Demurrers,  although  not  absolutely  unknown,  are  of  the 
rarest  occurrence  in  the  practice  of  courts-martial.  The  office  of  a  demurrer 
is  to  raise  an  issue  of  law,  as  distinguished  from  the  issue  of  fact  which  arises 
when  a  resort  is  had  to  any  of  the  special  pleas  already  discussed ;  and  the 
issue  of  law  so  raised  must  be  decided  by  the  court  before  the  trial  can  be 
further  proceeded  with.  The  defect  in  a  specification  to  which  a  demurrer 
is  addressed  must,  therefore,  be  one  of  substance,  that  is,  the  specification 


l-Dig.  J.  A.  Gen.,  135,  par.  14. 

» 6  0pin.  Att.-Gen.,  339. 

'  Dig.  Opin.  J.  A.  Gen.,  134,  par.  10. 

4  Ibid.,  par.  12;  In  re  Bogart,  2  Sawyer,  297;  In  re  White,  17  Fed.  Rep.,  728;  In  re 
DavLsou,  21  ibid.,  618:  In  re  Zimmerman,  30  ibid.,  176;  G.  O.  22,  A.  G.  O.,  1898. 
A  court  will  not  confirm  a  plea  of  tbe  statute  of  limitations  "before  any  evidence  is 
iienrd.  on  tbe  ground  that  tbe  statute  of  limitations  bos  barred  the  action  ;  because  until 
the  facts  shall  appear  on  the  trial  it  cannot  appear  that  the  defendent  was  not  fleeing 
from  Justice  and,  therefore,  not  entitled  to  the  benefit  of  the  limitation  of  time.  If  the 
accused  is  entitled  to  the  benefit  of  the  statute,  he  may  have  it  upon  plea,  or  upon 
evidence  under  tbe  general  issue."  U.  8.  w.  White.  5  Crunch  C.  C,  88.  See,  also, 
U.  8.  w.  Cook,  2  Green  Ciim.  Law  Rep.,  88  (17  Wall.,  168),  and  note  on  the  subject 
of  pleading  statutes  of  limitation,  pp.  96-102;  U.  8.  w.  Brown,  8  Low.,  267;  Parsons 
v$.  Hunter,  2  Sum.,  419;  U.  8.  w.  Watkins,  3  Cr.  C.  C,  841;  U.  8.  w.  Smith  4  Day,  12L 

*  Winthrop,  886. 
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must  be  defective  in  some  essential  respect  in  regard  to  the  definition  or 
description  of  the  particular  military  offense  which  is  alleged  to  have  been 
committed,  or  mast  fail  to  set  forth  facts  sufficient  to  constitute  an  offense 
at  military  law.  In  most  cases  the  ground  of  objection  to  which  a  demurrer 
is  addressed  can  be  better  met  by  a  plea  to  the  jurisdiction  of  the  court,  or 
by  one  of  the  special  pleas  in  bar  which  have  already  been  described;  and 
where  such  a  course  is  practicable,  the  court  will  in  general  require  the 
accused  to  resort  to  a  plea  in  preference  to  a  demurrer.1 

Judgment  on  Demurrer. — If  the  demurrer  be  sustained,  the  accused  is 
not  required  to  plead  to  the  particular  specification  to  which  the  demurrer 
has  been  addressed;  if,  on  the  other  hand,  the  demurrer  be  not  sustained, 
the  judgment  is  that  the  accused  answer  over,  that  is,  that  he  be  required 
to  plead  the  general  issue  of  guilty  or  not  guilty. 

Objections  to  the  charges  and  specifications  on  account  of  matter  of 
substance — as  that  they  do  not  contain  the  necessary  allegations,  or  other- 
wise do  not  set  forth  facts  constituting  military  offenses — should  properly 
be  made  at  the  outset  of  the  proceedings  by  one  of  the  special  pleas  above 
described,  or  they  will  in  general  be  regarded  as  waived? 

THE  GENERAL  ISSUE. 

Fleas  to  the  General  Issue. — When  the  several  pleas  already  described, 
or  such  of  them  as  have  application  to  the  particular  case,  have  been  sub- 
mitted in  behalf  of  the  accused,  and  have  been  decided  adversely  by  the 
court,  the  accused  is  called  upon  to  plead  to  the  general  issue,  as  distin- 
guished from  the  special  issues  raised  by  pleas  in  bar,  abatement,  and  the 
like;  that  is,  he  is  required  to  enter  a  plea  of  guilty  or  not  guilty  to  the 
entire  body  of  charges  and  specifications  on  which  he  is  arraigned,  or  to 
such  portions  of  them  as  have  not  been  disposed  of  by  the  pleas  already  sub* 
mitted  in  his  behalf. 

Form  of  Arraignment. — As  the  charge  in  court-martial  practice  rests 
upon  and  is  supported  by  the  specifications,  the  pleas  are  taken,  first  to  the 
specifications  in  support  of  the  charge,  and  then  to  the  charge  to  which  they 
relate.  The  first  charge  and  its  specifications  having  been  disposed  of, "the 
second  charge  with  its  specifications  is  next  disposed  of  in  a  similar  manner, 

1  In  the  few  recent  instances  in  which  the  demurrer  has  been  restarted  to,  the  specific 
ground  of  objection  could  have  been  better  and  more  adequately  presented  iu  the  form 
of  n  plea  either  to  the  jurisdiction  of  the  court  or  in  bar  of  a  particular  charge  or 
specification.  In  a  great  majority  of  cases,  therefore,  it  will  be  proper  for  the  judge- 
advocate,  after  having  ascertained  the  precise  ground  of  objection  to  which  the  demurrer 
is  addressed,  to  advise  the  court  to  decline  to  entertain  the  objection  in  the  form  of 
a  demurrer  and  to  direct  the  accused  to  state  his  objection  in  the  form  of  an 
appropriate  plea.  If,  as  is  sometimes  the  case,  the  ground  of  demurrer  constitutes 
matter  of  defense  merely,  the  accused  should  be  advised  to  embody  the  same  in  his 
defense  by  submitting  oral  or  written  testimony  iu  its  support. 

*  Dig.  J.  A.  Gen.,  591,  par.  9. 
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followed  by  the  third,  fourth,  etc.,  until  all  hare  been  covered  by  pleas  of 
guilty  or  not  guilty.  In  making  the  arraignment,  the  judge-advocate  reads  to 
the  accused,  both  standing,  the  first  charge  with  its  specifications.  He  then 
addresses  him  as  follows:  "You  have  heard  the  charge  and  specification  pre- 
ferred against  you;  how  say  you  to  the  first  specification,  guilty  or  not 
guilty  ?  "  The  accused  is  then  similarly  arraigned  upon  the  other  charges, 
if  any  such  there  be,  and  his  pleas  are  taken  and  entered  upon  the  record. 
It  is  a  fundamental  principle  of  pleading  that  a  plea  to  the  general  issue 
must  cover  every  part  of  the  charges  and  specifications.  It  is  not  necessary, 
however,  that  the  plea  should  be  the  same — not  guilty,  for  example — as  to 
an  entire  specification,  but  that  every  portion  of  it  should  be  covered  by  a 
plea  of  either  guilty  or  not  guilty.  Words  or  clauses  may  be  excepted  from 
the  major  plea  by  pleading  guilty  to  the  specification  "  except  of  the  words," 
etc.,  "  and  of  the  excepted  words  not  guilty." 

Plea  of  Guilty,  Effects. — If  the  accused  be  subject  by  statute  to  the> 
Articles  of  War,  and  if  the  offense  charged  be  a  violation  of  military  law, 
the  defendant  by  a  plea  of  "  guilty  "  submits  himself  to  the  jurisdiction  of 
the  court,  admitting  that  it  has  jurisdiction  over  both  person  and  offense.1 

Statements  Inconsistent  with  Flea. — It  not  unfrequently  happens  upon 
trials  of  enlisted  men  that  the  accused,  in  pleading  guilty,  will  proceed  to- 
make  a  statement  (verbal  or  written)  to  the  court  which  is  in  fact  incon- 
sistent with  the  plea.  In  such  a  case  the  court  will  properly  counsel  the* 
accused  to  plead  not  guilty,  and,  this  plea  being  entered,  will  proceed  to  a 
trial  and  investigation  of  the  merits,  the  judge-advocate  introducing  hia 
proof  precisely  as  under  an  ordinary  plea  of  not  guilty.1 

Withdrawal  of  Flea.  — A  court-martial  is  authorized  in  any  case,  in  its 
discretion,  to  permit  an  accused  to  withdraw  a  plea  of  not  guilty  and  substi- 
tute one  of  guilty,  and  vice  versa,  or  to  withdraw  either  of  these  general  pleas- 
and  substitute  a  special  plea.  Where,  therefore,  the  accused  applies  to  be 
allowed  to  change  or  modify  his  plea,  the  court  should  in  general  consent, 
provided  that  the  application  is  made  in  good  faith  and  not  for  the  pur- 
pose of  delay,  and  that  to  grant  it  will  not  result  in  unreasonably  protract- 
ing the  investigation.' 

Introduction  of  Testimony  after  Flea  of  Guilty. — It  is  a  general  rule  of 
criminal  law  that  where  the  accused  pleads  guilty  no  testimony  on  the 

1  Dig.  J.  A.  Gen.,  692,  par.  11.  See,  also,  In  re  Davison,  21  Fed.  Rep.,  618;  In  re 
Zimmerman,  90  ibid.,  176;,  Vanderheydin  w.  Young,  11  Johns.,  160. 

*  Dig.  J.  A.  Gen.,  588,  par.  3. 

•  Ibid.,  590.  par.  7.  Thus  in  a  case  where  the  accused,  being  evidently  ignorant  of 
the  forms  of  law,  pleaded  guilty  to  an  artificially  worded  charge  and  specification,  and 
immediately  thereupon  made  a  verbal  statement  to  the  court  of  the  particulars  of  his 
conduct,  setting  forth  facts  quite  incongruous  with  his  plea,  and  no  evidence  whatever 
was  introduced  in  the  case,  held  that  the  statement,  at  her  than  the  plea,  should  be  re- 
garded as  the  intelligent  act  of  the  accused,  and  that,  upou  considering  both  together,. 
the  accused  should  not  be  deemed  to  have  confessed  his  guilt  of  the  specific  charge. 
Ibid.,  589,  par.  8. 
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merits  is  to  be  introduced.  But,  in  military  trials,  the  court,  even  against 
the  objection  of  the  accused,  may,  in  its  discretion,  call  upon  the  judge- 
advocate  to  offer  evidence,  or  approve  of  his  doing  so,  in  a  case  where  such 
evidence  is  deemed  to  be  essential  to  the  due  administration  of  military  jus- 
tice.1 An  accused  cannot  be  allowed,  by  pleading  guilty,  to  shut  out  testi- 
mony where  the  interests  of  the  service  require  its  introduction.  But  in  all 
cases  where  evidence  is  introduced  by  the  prosecution  after  a  plea  of  guilty, 
the  accused  should  of  course  be  afforded  an  opportunity  to  offer  rebutting 
evidence,  or  evidence  as  to  character,  should  he  desire  to  do  so.* 

While  it  cannot  properly  be  ordered  by  a  commander  that  courts-martial 
convened  by  him  shall  not  receive  pleas  of  guilty,  or  shall  take  evidence  on 
the  merits  notwithstanding  pleas  of  guilty  are  interposed  by  the  accused,  it 
is  yet  proper  and  in  general  desirable,  particularly  in  cases  of  enlisted  men, 
and  especially  where  the  specifications  do  not  fully  set  forth  the  facts  of  the 
.-case,  that  the  prosecution  should  be  instructed  or  advised  to  introduce,  with 
the  consent  of  the  court,  evidence  of  the  circumstances  of  the  offense,  where 
the  plea  is  guilty  equally  as  where  it  is  not  guilty.  This  for  the  reason  that 
the  court  may  be  better  enabled  correctly  to  appreciate  the  nature  of  the 
offense  committed  and  thus  to  estimate  the  measure  of  punishment  proper  to 
be  awarded ;  and  further  that  the  reviewing  authority  may  be  better  enabled 
to  comprehend  the  entire  case,  and  to  determine  whether  the  sentence  shall 
be  approved  or  disapproved  (in  whole  or  in  part),  or  shall  be  mitigated  or 
•(wholly  or  in  part)  remitted.*  Where  indeed  the  sentence  is  not  dis- 
cretionary with  the  court,  the  former  reason  does  not  apply,  though  in  such 
-case  the  evidence  may  be  desirable  as  the  basis  for  a  recommendation  by  the 
members.  But  where  the  sentence  is  mandatory  the  latter  reason  applies 
with  the  greater  force,  since  the  mandatory  punishments  under  the  Articles 
of  War  are  in  general  of  the  severest  quality,  and  the  reviewing  officer  in 
acting  upon  the  same  is  called  upon  to  exercise  an  especially  grave  discretion. 
In  capital  cases  particularly,  it  is  most  important  that  all  the  facts  of  the 


1  The  principle  that  in  cases  in  which  the  plea  is  guilty  the  court  should  take  testi- 
mony where  necessary  to  the  comprehending  of  the  facts  and  the  doing  of  justice, 
though  apparently  in  a  measure  lost  sight  of  at  a  later  period,  was  clearly  enunciated  in 
■early  General  Orders  of  the  War  Department.  Thus  in  G.  O.  28  of  1830,  Ma j. -Gen. 
Macomb  (commanding  the. Army)  expresses  himself  as  follows:  "Iu  every  case  in 
which  a  prisoner  pleads  guilty  it  is  the  duty  of  the  court-martial,  notwithstanding,  to 
receive  and  to  report  in  its  proceedings  such  evidence  as  may  afford  a  full  knowledge  of 
the  circumstances  ;  it  being  essential  that  the  facts  and  particulars  should  be  known  to 
those  whose  duty  it  is  to  report  on  the  case,  or  who  have  discretion  in  carrying  the 
sentence  into  effect."  Aud  see  G.  O.  21,  of  1883,  to  a  similar  effect.  Dig.  J.  A.  Gen., 
687,  par.  1,  note. 

•  Dig.  J.  A.  Gen.,  687,  par.  1. 

*  lbid.t  par.  2.  Where  the  accused  pleads  guilty,  and  the  specification  does  not  fully 
-set  forth  the  particulars  of  the  offense,  the  court  is  authorized  to  call  upon  the  judge- 
advocate  to  introduce  testimony  sufficient  to  inform  itself,  as  well  as  the  reviewing 
•officer,  as  to  the  extent  of  tbe  criminality  involved  in  the  offense  and  the  measure  of 
punishment  proper  to  be  imposed.    Ibid.,  816,  par.  9. 
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«ase — all  circumstances  of  extenuation  as  well  as  of  aggravation — should  be 
exhibited  in  evidence.1 

Wherever,  in  connection  with  the  plea  of  guilty,  a  statement  or  confes- 
sion, whether  verbal  or  written,  is  interposed  by  the  accused,  both  plea  and 
statement  should  be  considered  together  by  the  court;  and  if  it  is  to  be 
gathered  from  the  statement  that  evidence  exists  in  regard  to  the  alleged 
offense  which  will  constitute  a  defense  to  the  charge  or  relieve  the  accused 
from  a  measure  of  culpability,  the  court  will  properly  call  upon  the  judge- 
advocate  to  obtain  and  introduce  such  evidence,  if  practicable.' 

1  Dig.  J.  A.  Gen.,  587,  par.  2.  Id  practice  the  absence  of  evidence  to  illustrate  the 
offense  has  been  found  peculiarly  embarrassing  in  cases  of  deserters.  In  a  majority  of 
these  cases  in  which  the  plea  is  "  guilty"  the  record  is  found  to  coutaiu  no  testimony  what- 
ever ;  aud  a  full  and  intelligent  comprehension  of  the  nature  of  the  offense — whether 
desired  upon  the  original  review  of  the  proceedings  or  upon  a  subsequent  application  for 
remission  of  sentence — is  thus  in  many  instances  not  attainable.*    Ibid.,  588,  par.  2. 

It  not  uufrequently  happens  upon  trials  of  enlisted  men  that  the  accused,  in  pleading 
guilty,  will  proceed  to  make  a  statement  (verbal  or  written)  to  the  court  which  is  in 
fact  inconsistent  with  the  plea.  Thus  in  a  case  where  the  accused,  being  evidently 
ignorant  of  the  forms  of  law,  pleaded  guilty  to  an  artificially  worded  charge  and  specifi- 
cation, nnd  immediately  thereupon  made  a  verbal  statement  to  the  court  of  the  particu- 
lars of  bis  conduct,  setting  forth  facts  quite  incongruous  with  his  plea,  and  no  evidence 
whatever  was  introduced  in  the  case,  held  that  the  statement,  rather  than  the  plea, 
should  be  regarded  as  the  intelligent  act  of  the  accused,  and  that,  upon  considering  both 
togvther,  the  accused  should  uot  be  deemed  to  have  confessed  his  guilt  of  the  specific 
charge.  In  such  a  case  the  court  will  properly  counsel  the  accused  to  plead  not  guilty, 
and,  this  plea  being  eutered,  will  proceed  to  a  trial  and  investigation  of  the  merits,  the 
judge- advocate  introducing  his  proof  precisely  as  under  nn  ordinary  plea  of  not  guilty. 
And  where,  with  a  plea  of  guilty,  there  was  offered  by  the  accused  a  written  statement 
setting  forth  material  circumstances  of  extenuation,  and  the  court  without  taking  any 
testimony  whatever,  or  apparently  regarding  the  statement,  proceeded  to  conviction  and 
sentence,  advised — the  case  being  one  in  which  the  sentence  had  been  partly  executed — 
that  this  action  constituted  a  reasonable  ground  for  a  remission  of  a  portion  of  the 
punishment.    Ibid  ,  par.  8. 

Statements  inconsistent  with  the  plea  hav*  not  rarely  been  made  in  cases  like  larceny, 
where  several  distinct  elements  are  required  to  constitute  a  crime  in  law.  For  example, 
a  soldier  will  plead  guilty  to  a  charge  of  larceny,  and  thereupon  make  a  statement  dis- 
claiming the  peculiar  Intent  {animus  furandi)  necessary  to  the  offense,  thus  really 
admitting  only  an  unauthorized  taking.  In  such  cases  the  court  will  properly  instruct  the 
accused  that  he  should  change  his  plea  to  not  guilty,  and  if  he  declines  to  do  so  will 
properly  call  upon  the  judge  advocate  to  introduce  evidence  showing  the  actual  offense 
committed.    Ibid.,  590,  par.  6. 

*  Dig.  J.  A.  Gen.,  589,  par.  4.  It  has  not  un frequently  happened  that  enlisted  men 
charged  with  desertion  have,  in  connection  with  a  plea  of  guilty,  made  a  statement 
disclaiming  having  had,  in  absenting  themselves,  any  intention  of  abandoning  the  ser- 
vice, and  stating  facts  which,  if  true,  constitute  absence  without  leave  only.  In  such  a 
cose  the  accused  cannot  in  general  fairly  be  convicted  of  desertion  in  the  absence  of  an 
investigation,  and  the  court  will  properly,  therefore,  induce  him  to  change  his  plea  to 
not  guilty,  or  direct  this  plea  to  be  entered  and  take  such  evidence  as  may  be  attainable 
to  show  what  offense  was  actually  committed. f    Ibid.,  par.  5.    See,  also,  note  to  par.  ante, 

*  See  views  of  the  Judge- Advocate  General,  relating  to  the  subject  of  this  paragraph,  published 
in  O.  C.  M.  O.  69.  Hdqr*.  of  Army,  1877. 

t  The  views  of  the  Judge-Advocate  General  as  presented  above  have  been  adopted  In  the  General 
Orders  of  the  War  Department  and  In  numerous  orders  of  the  various  military  department,  etc.,  com- 
mands. In  G.  O.  M.  O  2.  War  Dept..  1873.  the  Secretary  of  War  observes,  In  regard  to  two  cases  of  sol- 
diers, as  follows:  "  The  written  statements  submitted  by  the  accused  are  contradictory  of  their  pleas 
of  '  guilty.1  The  court  should  have  regarded  these  statements  as  neutralizing  the  effect  of  their  pleas, 
and  should  have  had  the  accused  instructed  as  to  their  legal  rights,  and  advised  to  change  their  pleas 
with  a  view  to  the  hearing  of  testimony.  It  not  un  frequently  happens  that  soldiers  do  not  understand 
the  legal  difference  between  absence  without  leave  ana  desertion,  or  are  wholly  unable  to  discriminate 
as  to  the  grade  of  their  offenses,  as  determined  by  their  motives.  They  thus  sometimes  ignorantly 
plead  guilty  and  are  sentenced  for  crimes  of  which  they  may  be  actually  innocent.  The  proceedings! 
findings,  and  sentences  are  disapproved."    And  see  G.  C.  M.  O.  31,  War  Dept.,  1876. 
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Standing  Mnte. — The  89th  Article  of  War  provides  that  "  when  a 
prisoner,  arraigned  before  a  general  court-martial,  from  obstinacy  and  delib- 
erate design  stands  mute  or  answers  foreign  to  the  purpose,  the  court  may 
proceed  to  trial  and  judgment  as  if  the  prisoner  had  pleaded  not  guilty." 
In  the  early  history  of  criminal  trials  in  England  there  was  a  doubt  as  to 
whether  a  person  could  be  convicted  of  felony  and  punished  capitally  who 
had  not  entered  a  formal  plea  of  gnilty  or  not  guilty  to  an  indictment  for  a 
crime  amounting  to  felony  at  common  law.  This  doubt  was  removed  by 
statute  in  England  in  1772,1  and  the  practice  of  courts-martial  in  this  respect 
was  made  to  conform  to  that  of  the  criminal  courts  by  the  insertion  of  an 
appropriate  provision  in  the  Articles  of  War.  The  provision  so  inserted 
was  embodied,  substantially  in  its  present  form,  in  the  American  Articles  of 
1776. 

It  will  be  observed,  however,  that  the  89th  Article  prescribes  a  form  of 
procedure  where  the  prisoner  "  from  obstinacy  and  deliberate  design  stands 
mute  or  answers  foreign  to  the  purpose."  Where  the  failure  to  plead  results 
from  a  visitation  of  God,*  that  is,  from  a  cause  beyond  the  control  of  the 
prisoner,"  the  fact  is  brought  to  the  attention  of  the  court  by  the  interposi- 
tion of  a  suitable  plea  in  bar  of  trial,  the  procedure  nnder  which  will  develop 
the  precise  nature  and  extent  of  the  inability  to  plead,  which  is  alleged  in 
behalf  of  the  accused,  and  will  enable  the  court  to  apply  an  adequate  and 
appropriate  remedy.4 

Nolle  Prosequi — The  court  having  been  organized  and  sworn,  and  the 
accused  having  been  arraigned  and  his  pleas  to  the  several  charges  and 
specifications  having  been  entered,  the  court  is  fully  in  possession  of  the  case,, 
and  the  accused  is  in  general  entitled  to  have  the  trial  carried  forward  to  a 
conviction  or  acquittal.  "A  prosecution  before  a  court-martial,  however, 
proceeds  in  the  name  and  by  the  authority  of  the  Government.  The  United 
States,  therefore,  through  the  Secretary  of  War  or  the  military  commander 
who  has  convened  the  court,  may  require  or  authorize  the  judge-advocate  to 
enter  a  nolle  prosequi  in  a  case  on  trial  (or,  less  technically,  withdraw  or  dis- 
continue the  prosecution),  either  as  to  all  the  charges,  where  there  are  several, 
or  as  to  auy  particular  charge  or  specification.  But  the  judge-advocate  can- 
not exercise  this  authority  at  his  own  discretion,  nor  can  the  court  direct 
it  to  be  exercised."  * 

1  12  Geo.  III.,  ch.  20. 

•  2  Hale,  PI.  Cr.,  317. 

*  For  a  case  in  point,  see  Adye,  182,  note. 

4  Macomb,  §  64;  O'Brien,  247;  DeHart,  186  Benet,  107;  Ives,  111;  Winthrop,  826; 
Hough,  754;  Simmons.  §  552. 

•Dig.  J.  A.  Gen.,  586 ;  see,  also,  Digest,  815,  par.  7;  ibid.,  458,  par.  10. 

In  the  British  service  it  is  held  that  the  crown  nnd  the  convening  authority  may 
enter  a  nolle  prosequi  at  any  stage  of  the  proceedings.  This  power  is  deduced  from 
the  undisputed  power  of  the  crown  to  enter  a  nolle  prosequi  at  any  time  in  a  crimi- 
nal case.    Clode,  Mil.  Law,  125  ;  Regina  vs.  Allen,  1  B.  &  S.,  855. 
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THE  HEARING. 
THE  PROSECUTION. 

Testimony  for  the  Prosecution. — The  arraignment  having  been  completed, 
the  trial  proper  begins  with  the  introduction  of  the  testimony  in  behalf  of 
the  United  States.  The  judge-advocate,  as  the  prosecutor  in  behalf  of  the 
Government,  may  open  the  prosecution  with  a  statement  of  the  case  against 
the  accused  which  he  proposes  to  establish  by  the  testimony  of  witnesses. 
Unless  the  case  presents  some  unusual  complications,  however,  or  unless  it 
may  become  necessary  to  rely  largely  upon  circumstantial  evidence  in  support 
•of  the  case  for  the  prosecution,  the  judge-advocate  rarely  avails  himself  of 
this  privilege  in  practice,  but  relies  upon  the  charges  themselves  to  convey 
to  the  court  an  outline  of  the  case  which  he  proposes  to  establish.1 

Introduction  of  Witnesses. — The  first  witness  for  the  prosecution  is  then 
called  and  duly  sworn  by  the  judge-advocate.  While  taking  the  oath  the 
witness-  stands,  his  ungloved  right  hand  raised.  The  judge-advocate,  also 
standing,  then  administers  the  oath  to  the  witness  by  repeating  it  in  the 

following  form:   "  You,  A B ,   do  swear,   (or  affirm),  that  the 

evidence  you  shall  give,  in  the  case  now  in  hearing,  shall  be  tits  truth,  the 
whole  truth,  and  nothing  but  the  truth.  So  help  you  God."  When  the 
prescribed  form  of  oath  has  been  administered  by  the  judge-advocate,  the 
witness  signifies  his  acceptance  of  the  obligation  by  saying  "  I  do,"  or  by 
adding  thereto  the  concluding  words  of  the  oath  itself,  "I  do,  so  help  me 
God."  In  the  administration  of  the  oath,  any  form  which  the  witness 
regards  as  of  peculiar  binding  force  may  be  administered  in  addition  to  that 
required  by  law;  but  the  oath  or  affirmation  prescribed  in  the  92d  Article 
of  War,  being,  a  statutory  requirement,  must  be  administered  in  every  case.1 
A  witness  who  has  once  been  sworn  in  a  particular  case  and  has  testified, 
is  not  required  to  be  resworn  on  being  subsequently  recalled  to  the  stand 
by  either  party." 

1  Ives,  129  ;  Winthrop,  897.  The  judge-advocate  in  his  character  as  prosecutor 
cannot  be  interfered  with.  Ives,  288.  In  the  Stanley-Hazen  court-martial  the  court 
refused  to  direct  the  judge-advocate  to  proceed  with  the  trial  of  General  Huzen,  as 
requested  by  General  Stanley.  The  Judge-advocate  claimed  the  right  to  bring  for- 
ward his  ca«ea  in  the  order  which  he  saw  fit.  Tiie  court  declined  to  interfere.  Such 
interference,  indeed,  would  have  been  quite  beyond  its  power.  Other  than  the  judge- 
Advocate,  who  by  the  90th  Article  of  War  is  "required  to  prosecute  in  the  name  of 
the  United  States/'  our  military  law  and  practice  recognize  no  official  prosecutor. 
The  party  who  is  in  fact  the  accuser  or  the  prosecuting,  witness  is.  in  important 
cas*$,  not  unfrequently  permitted  by  the  court  to  remain  in  the  court  room  and  advise 
with  the  judge-advocate  during  the  trial,  if  the  latter  requests  it ;  and  in  some  cases 
he  has  been  allowed  to  be  accompanied  by  his  own  counsel.  If  such  a  party  is  to 
testify,  he  should  ordinarily  be  the  first  witness  examined ;  this  course,  however,  is 
not  invariable.    Dig.  J.  A.  Gen.,  619.    See,  also,  458,  ibid.,  par.  11. 

*  The  Article  does  not  prescribe  by  whom  the  oath  shall  be  administered.  By  the 
custom  of  the  service  it  is  administered  by  the  judge-advocate.  When  the  judge- 
advocate  himself  takes  the  witness-stand,  he  is  properly  sworn  by  the  president  of  the 
court.    Ibid.,  107,  par.  2. 

*  This  Article  prescribes  a  single,  specific  form  of  oath  to  be  taken  by  all  witnesses* 
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Objections  to  Competency. — If  there  are  objections  to  the  competency  of 
the  witness,  they  are  raised  before  the  oath  has  been  administered.  If  the 
cause  of  incompetency  be  known  to  exist,  the  party  objecting  mnst  raise  the 
objection  at  this  time  or  it  will  be  deemed  to  have  been  waived.1  Until  they 
are  called  upon  to  testify,  none  of  the  witnesses  are  permitted  to  appear  in 
court,  or  to  listen  to  the  testimony  of  others,  save  in  the  case  of  an  expert, 
whose  testimony,  being  in  the  nature  of  an  opinion,  is,  or  may  be,  based 
upon  that  of  other  witnesses.  While  waiting  to  give  their  testimony  the 
witnesses  are  separated,  if  need  be;  when  the  occasion  is  such  as  to  make 
that  course  necessary,  suitable  precautions  may  be  taken  to  prevent  their 
communicating  with  each  other  during  the  trial  of  the  case.9 

Method  of  Examination. — After  having  been  identified  and  sworn,  the 
witness  is  first  examined  by  the  judge-advocate.  "  The  first  question  put  to 
him  will  ordinarily  be  for  the  purpose  of  determining  his  identification  of 
the  accused ;  the  second,  when  practicable,  should  be  in  such  form  that  the 
answer  may  show  that  the  witness  was  so  placed  as  to  personally  know  some- 
thing about  the  matter  set  forth  in  the  specifications;  while  the  third  and 
subsequent  interrogatories  should  be  such  as  to  elicit  all  the  facts,  whether 
they  consist  of  words  or  actions,  that  may  have  come  within  the  witness's 
personal  knowledge."*  When  the  direct  examination  has  been  concluded 
the  fact  is  announced  by  the  judge-advocate,  and  an  opportunity  is  given 
the  accused  to  cross-examine  the  witness.4  After  the  cross-examination  has 
been  completed  the  witness  may  be  re-examined  by  the  judge-advocate,  after 
which  he  may  be  re-examined  by  the  accused.  If  the  accused'  desires  to 
examine  the  witness  in  respect  to  matters  not  developed  during  the  examina- 

~ 

Tbe  Constitution,  however,  (Article  I  of  Amendments  )  has  provided  that  Congress  shall 
make  no  law  prohibiting  the  free  exercise  of  religion.  Where,  therefore,  the  pre- 
scribed form  is  not  in  accordance  with  the  religious  tenets  of  a  witness,  he  should  be 
permitted  to  be  sworn  according  to  the  ceremouies  of  his  own  faith  or  as  he  may 
deem  binding  on  his  conscience.  Die.  J.  A.  Gen.,  107.  par.  1.  The  reswearing  of  a 
witness  will  not  affect  the  validity  of  the  proceedings.    Ibid.,  108,  par.  8. 

1  See  the  title  Competency  of  Witnesses  in  the  chapter  entitled  Evidence. 

1  Witnesses  should  uot  in  general  be  admitted  to  the  court-room,  but  should  be 
kept  as  far  as  practicable  apart  until  required  to  appear  and  give  their  testimony.  But 
that  a  witness  or  witnesses  may  have  been  permitted  to  remain  in  the  court-room  and 
hear  the  testimony  of  witnesses  previously  called  cannot  affect  the  legality  of  the  pro- 
ceedings.    Dig.  J.  A.  Gen,,  753,  par.  15. 

Before  the  examination  of  any  particular  witness  is  begun  it  is  customary  for  the 
court  to  require  the  others  to  retire.  If  a  witness  remains  in  court  after  such  a  request, 
by  a  mistake  or  otherwise,  the  court  will  decide  whether  or  not  he  shall  be  examined  : 
but  whether  or  not  it  is  essential  to  the  discovery  of  truth  that  the  witnesses  shall 
be  thus  examined  out  of  hearing  of  each  other  is  a  matter  within  the  discretion  of  the 
court.*    Manual  for  Courts-martial,  41. 

*  Manual  for  Courts-mart inl,  41. 

*  Macomb,  §§  77-86;  O'Brien,  251-257;  DeHart,  150-161;  Ben6t,  125;  Ives,  181: 
Winthrop,  399-406 ;  Tytler,  161 ;  8immons,  §§  569-587  ;  Clode.  Mil.  Law,  27  ;  Man. 
Mil.  Law,  606,  607;  Man.  for  Courts-martial,  41-45;  Harwood,  98-106;  Adye,  175. 


•1  Greenleaf,  g  481. 
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tion  in  chief,  his  proper  course  is  to  summon  the  witness  to  testify  in  his 
behalf  at  a  later  stage  of  the  trial.  If  his  questions  be  few  in  number, 
however,  they  may,  with  the  consent  of  the  court,  be  put  while  the  witness 
is  on  the  stand.1  After  the  judge-advocate  and  the  accused  have  completed 
their  examination  of  a  particular  witness,  an  opportunity  is  afforded  to  the 
members  of  the  court  to  propound  questions.  In  strictness,  the  court  may 
pat  questions  at  any  time;  they  are  properly  put,  however,  after  the  witness 
has  been  regularly  examined  by  the  parties.* 

Seducing  Questions  to  Writing. — Questions  are  reduced  to  writing  by 
the  party  with  whom  they  originate,  and  are  put  by  the  judge-advocate,  who 
records  the  answers,  as  they  are  made,  in  the  exact  words  of  the  witness. 
Arguments,  motions,  pleadings,  and  other  matters  of  like  character  arising 
in  the  course  of  the  trial,  are  similarly  reduced  to  writing.  In  cases  in 
which  a  stenographer  is  employed  to  take  down  the  testimony,  the  questions 
are  put  and  answered  viva  voce,  as  in  ordinary  civil  procedure. 

TL**ttvg  over  Testimony  to  Witness. — The  examination  of  the  witness 
having  been  concluded,  his  testimony,  or  a  portion  of  it,  may  be  read  over 
to  him  with  a  view  to  the  correction  of  inaccuracies,  if  he  request  it,  or  if 
the  court,  for  some  special  reason,  considers  such  reading  necessary.*  He  is 
then  permitted  to  retire.  Should  he  be  recalled  to  testify  at  a  subsequent 
stage  of  the  trial,  it  is  not  necessary  to  re-administer  the  oath ;  it  is  sufficient 
to  call  his  attention  to  the  fact  that  he  has  already  been  sworn  and  that  the 
binding  force  of  the  oath  remains  unimpaired.4 

Leading  Questions. — In  the  examination  in  chief,  what  are  called  leading 
questions,  that  is,  questions  which  suggest  the  answers  which  it  is  desired 
that  the  witness  shall  make,  or  which,  embodying  a  material  fact,  are  sus- 
ceptible of  being  answered  by  a  simple  Yes  or  No,  if  objected  to  by  the  op- 
posite party  are  rejected  by  the  court.  This  rule,  however,  is  to  be  under- 
stood in  a  reasonable  sense,  for  otherwise  the  examinations  might  be  most 
inconveniently  protracted.  To  abridge  the  proceedings,  the  witness  may  be 
led  at  once  to  points  on  which  he  is  to  testify  and  the  acknowledged  facts 


1  Winthrop.  401 ;  Ives.  183 ;  DeHart.  159. 

*  "  The  manner  in  which  witnesses  are  to  be  examined  lies  chiefly  within  the  discretion 
of  the  court.  The  great  object  is  to  elicit  the  truth  from  the  witness ;  but  the  character. 
Intelligence,  moral  courage,  bias,  memory,  etc.,  of  witnesses  are  so  varied  as  to  require 
an  almost  equal  variety  in  the  manner  of  interrogation  necessary  to  attain  that  end."4 
Manual  for  Courts-martial,  41,  par.  2. 

*  The  readiug  of  previous  proceedings  and  of  testimony  for  approval  will  be  dis- 
pensed with,  unless,  for  special  reason  such  reading  be  considered  necessary  by  the  court, 
or  unless  a  witness  desires  to  have  certain  part  of  his  testimony  read  over  for  correction! 
Circular  No.  27,  A.  Q.  O..  1897.    A  witness  who  has  given  his  testimony  should  in 

Sjneral  be  allowed  to  modify  the  same  where  he  desires  to  do  so  in  a  material  particular, 
ut  where  the  court  has  refused  to  permit  a  witness  to  correct  his  statement  as  recorded, 
suoh  refusal  need  not  induce  a  disapproval  of  the  proceedings  unless  it  appear  that  the 
rights  of  the  accused  have  thus  been  prejudiced.    Dig.  Opin.  J.  A.  Gen..  758.  par.  14. 
4  A  Ibid.,  108,  par.  8. 

— 

•lOrecnleaf,  1481. 
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in  the  case  already  established  may  be  recapitulated  to  him.  The  rale  is, 
therefore,  not  applicable  to  that  part  of  the  examination  which  is  merely 
introductory.1 

In  certain  cases,  however,  leading  questions  may  be  put.  They  are  per- 
mitted during  the  cross-examination  and,  during  the  direct  examination,  as 
has  been  seen,  in  respect  to  matters  introductory  to  the  material  part  of  the 
inquiry ;  or  when  the  witness  appears  to  be  hostile  to  the  party  calling  him;  or 
is  reluctant  or  unwilling  to  testify,  or,  from  evident  want  of  recollection,  which 
a  suggestion  may  assist,  makes  an  omission  in  his  testimony;  and  in  cases 
where  the  mind  of  the  witness  cannot  be  directed  to  the  subject  of  inquiry 
without  particularization.  The  question  whether  a  particular  question  is  or 
is  not  leading,  and  if  so  whether  it  can  be  put,  is  a  matter  to  be  determined 
by  the  court  in  every  instance.* 

Objections  to  Testimony. — A  question  having  been  put  by  either  party, 
the  other  party  to  the  proceedings,  or  even  a  member  of  the  court,  may 
object  to  its  being  answered  upon  the  ground  that  it  is  leading  or  irrelevant, 
or  that  the  answer  called  for  is  hearsay,  or  in  the  nature  of  opinion,  or 
otherwise  properly  subject  to  objection  in  accordance  with  some  established 
rule  of  evidence.1  The  nature  of  the  objection  must  be  stated  in  every  case, 
as  that  the  question  is  leading,  irrelevant,  or  the  like;  and  the  party  object' 
ing  may,  if  necessary,  submit  argument  in  its  support,  to  which  the  part? 
proposing  the  question  is  entitled  to  reply.  If  the  reason  for  the  objectiop 
be  at  once  apparent,  or  when  both  sides  bave  been  heard  as  to  its  admissi- 
bility, the  court  is  cleared  and  closed  and  the  court  determines,  by  a 
majority  of  votes,  whether  the  question  shall  be  put.4 

Questions  by  Court. — Questions  by  the  court,  that  is,  questions  which 
have  been  agreed  to,  or  determined  on,  by  the  court  in  its  collective  capacity, 
are,  of  course,  not  subject  to  objection.  Questions  by  a  member  or  by  a 
party,  however,  may  be  objected  to  by  another  member  or  by  the  opposite 
party;  if  objected  to,  and  if  the  objection  be  sustained,  such  a  question  is 
recorded  as  a  "question  by  a  member"  and  not  as  a  "  question  by  the 

1  Manual  for  Courts-martial,  41;  1  Greeuleaf,  §  484. 

9 1  Greenleaf  on  Evidence,  g§  434,  435;  1  Wharton,  Evid..  §§  449-504;  1  Starkie. 
149,  150;  U.  S.  «*.  Angel  1,  11  Fed.  Hep.,  85,  39.  In  commencing  the  examination  of  * 
witness,  it  is  a  leading  of  the  witness,  and  objectionable,  to  read  to  him  the  charge  anil 
specification  or  specifications,  since  he  is  thus  instructed  as  to  the  particulars  in  regard 
to  which  he  is  to  testify  and  which  he  is  expected  to  substantiate.*  So  to  read  or  state 
to  him  in  substance  the  charge,  and  ask  him  '  what  he  knows  about  it,'  or  in  terms  to 
that  effect,  is  loose  and  objectionable  as  encouraging  irrelevant  and  hearsay  testimony. 
The  witness  should  simply  be  asked  to  state  what  was  said  and  done  on  the  occasion,  etc. 
A  witness  should  properly  also  be  examined  on  specific  interrogatories,  and  not  be  called 
upon  to  make  a  general  statement  in  answer  to  a  single  general  question. f  Dig.  J.  A. 
<Jen.,  394,  par.  5. 

*  See,  past,  the  chapter  entitled  Evidence. 

4  Macomb,  §  78;  DeHart,  155;  Benet,  128;  Ives,  181 ;  Winthrop,  404;  Harwood,  99. 

•  Compare  G.  0. 12,  Dept.  of  the  Missouri,  1862;  do.  86,  id.,  1668;  do.  29,  Dept.  of  California,  1865; 
do.  67.  Dept.  of  the  8outh.  1874. 

t  See  G.  C.  M.  O.,  14, 94,  Dept.  of  Dakota,  1677. 
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court "  in  the  ordinary  form.  For  this  reason  questions  by  members  are 
submitted  informally  to  each  member  in  torn,  and  if  approved  they  become 
questions  by  the  court  and,  as  such,  are  not  open  to  objection.1 

Conduct  of  the  Prosecution.— A  competent  judge-advocate  will  properly 
be  left  by  the  court  to  introduce  the  testimony  in  the  form  and  order  deemed 
by  bim  to  be  the  most  advantageous  and,  generally,  to  bring  on  caBes  for 
trial  and  conduct  their  prosection  according  to  his  own  judgment.'  His 
duty  in  this  respect,  however,  will  depend  upon  the  rank  of  the  accused, 
the  offense  with  which  he  is  charged,  his  ignorance  or  want  of  intelligence, 
and,  to  some  extent,  upon  the  fact  that  he  is  or  is  not  defended  by  counsel." 

The  duty  of  the  judge-advocate  toward  the  accused  should  not  be 
regarded  as  confined  to  the-  limited  province  of  counsel  for  the  prisoner  as 
the  same  is  indicated  in  the  90th  Article  of  War.  Where  the  accused  is 
ignorant  and  inexperienced  and  without  counsel — especially  where  he  is  an 
enlisted  man — the  judge-advocate  should  take  care  that  he  does  not  suffer, 
upon  the  trial,  from  any  ignorance  or  misconception  of  his  legal  rights,  and 
has  full  opportunity  to  interpose  such  pleas  and  make  such  defense  as  may 
best  bring  out  the  facts,  the  merits,  or  the  extenuating  circumstances  of  his 


The  judge-advocate  should  therefore  advise  the  accused,  especially  when 
iguoiant  and  unassisted  by  counsel,  of  his  rights  in  defense — particularly  of 
his  right,  if  it  exists  in  the  case,  to  plead  the  statute  of  limitations,  and  of 
his  right  to  testify  in  his  own  behalf.  A  failure  to  do  so,  however,  will  not 
affect  the  legal  validity  of  the  proceedings;  though  if  it  appear  that  the 
accused  was  actually  ignorant  of  these  rights,  the  omission  may  be  ground 
for  a  mitigation  of  sentence/ 

Prosecutor. — Our  military  law  and  practice  recognize  no  official  prose- 
cutor other  than  the  judge-advocate,  who  by  the  90th  Article  of  War  is 
"  required  to  prosecute  in  the  name  of  the  United  States."  The  party  who 
is  in  fact  the  accuser  or  the  prosecuting  witness  is,  in  important  cases,  not 
nnf requently  permitted  by  the  court  to  remain  in  the  court-room  and  advise 


1  Simmons,  §  595;  DeHart,  156;  Winthrop.  404. 

•  Dig.  J.  A.  Gen..  458,  par.  11.  Compare  G.  C.  M.  O.  97,  Dept.  of  Dakota,  1878;  do. 
38.  Dept.  of  Texas.  1878;  and,  as  to  the  civil  practice,  United  States  vs.  Butt,  1  Burr's 
Tiial,  85,  469;  Lynch  vs.  Benton,  8  Rob.,  105;  Davany  vs.  Koon,  45  Miss..  71. 

"  Macomb.  §§  74r-»7;  O'Brien,  288;  DeHart,  112;  Benet,  124-184;  Ives,  124;  Winthrop, 
894  ;  Simmons,  §  550 ;  Clode,  Mil.  Law,  104;  Man.  Mil.  Law,  54;  Man.  for  Courts-mar- 
tial, 20. 

4  Dig.  J.  A.  Gen.,  458,  par.  12.  For  the  judge-advocate  to  counsel  the  accused,  when 
a  soldier  or  Inferior  in  rank,  to  plead  guilty  must  in  (general  be  unbefitting  and  inad- 
visable. Bat  where  such  plea  is  voluntarily  and  intelligently  made,  the  judge-advocate 
should  properly  advise  the  accused  of  his  right  to  oner  evidence  iu  explanation  or 
extenuation  of  his  offense,  and  if  any  such  evidence  exists  should  assist  him  in  securing 
it.  And  where  no  such  evidence  is  attainable  in  the  case,  the  judge-advocate  should 
still  see  that  the  accused  has  an  opportunity  to  present  a  "  statement,"  written  or  verbal, 
to  the  court,  if  he  has  any  desire  to  do  so.    Ibid.,  par.  18. 

1  Ibid.,  462,  par.  28. 
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with  the  judge-advocate  during  the  trial,  if  the  latter  requests  it;  and  in 
some  cases  he  has  been  allowed  to  be  accompanied  by  his  own  counsel.  If 
such  a  party  is  to  testify,  he  should  ordinarily  be  the  first  witness  examined; 
this  course,  however,  is  not  invariable.1 

Close  of  the  Case  for  the  Prosecution. — When  all  the  witnesses  for  the 
prosecution  have  been  called  and  examined  and  Buch  documentary  evidence 
as  the  judge-advocate  may  desire  to  introduce  has  been  submitted  to  the 
court,  the  judge-advocate  announces  that  "the  prosecution  here  rests." 
This  to  enable  the  accused  to  know  when  the  case  of  the  prosecution  is  com- 
plete and  the  testimony  in  support  thereof  fully  before  the  court. 

THE  DEFENSE. 
DEFENSES. 

Nature  and  Character. — The  matter  offered  by  an  accused  in  opposition 
to  or  in  rebuttal  of  the  case  established  by  the  prosecution  is  called  the 
defense.  Defenses  vary  considerably  in  point  of  sufficiency  or  legal  validity; 
some  being  a  complete  answer  to  the  charges,  and  others  operating  merely 
to  reduce  the  degree  of  criminality,  or  to  diminish  the  gravity  of  the  offense 
which  is  shown  to  have  been  committed.  Where  the  testimony  submitted 
in  behalf  of  an  accused  is  sufficiently  strong  to  absolutely  negative  the  alle- 
gations of  the  charges  and  specifications  the  defense  is  Baid  to  be  complete; 
as  where  absolute  want  of  criminal  capacity  is  established  in  respect  to  the 
accused,  or  where  an  act  charged  was  done  in  obedience  to  the  lawful  orders 
of  a  military  superior,  etc.  A  complete  defense,  however,  is  not  always, 
necessary.  It  has  been  seen  that,  in  order  to  warrant  a  conviction,  the 
court  must  be  convinced  of  the  guilt  of  the  accused  beyond  a  reasonable 
doubt;  where,  therefore,  the  testimony  submitted  by  the  prosecution  in  sup- 
port of  a  particular  charge  falls  short  of  this  standard  the  accused  is  entitled 
to  an  acquittal  as  to  such  charge  or  specification;  and  the  matter  thus  sub* 
mitted  in  behalf  of  the  accused  is  said  to  constitute  a  sufficient  or  valid 
defense.     The  principal  defenses  will  now  be  considered. 

Want  of  Criminal  Capacity. — As  the  law  presumes  all  persons  to  be 
capable  of  enjoying  legal  rights  and  of  performing  legal  duties,  it  also  pre- 
sumes their  capacity  to  violate  the  law,  that  is,  to  commit  criminal  offenses. 
When,  therefore,  a  person  is  charged  with  the  commission  of  a  criminal 
offense  the  presumption  of  criminal  capacity  attends  such  a  charge,  and  the 
burden  of  proving  the  existence  of  such  a  want  of  capacity  as  will  serve  to 
deprive  the  act  of  all  criminality,  or  diminish  it  in  character  or  degree,  rests- 
upon  the  accused. 

If  there  be  immaturity  in  respect  to  age,  or  mental  unsoundness,  or  if  the 
person  is  so  deficient  in  intellect  or  understanding  as  not  to  be  conscious  of 

""  l  Dig.  J.  A.  Gen.,  619. 
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or  capable  of  controlling  his  actions,  his  responsibility  for  them  and  for  their 
harmful  consequences  either  ceases  to  exist  or  is  considerably  modified.  For 
acts  oyer  which  he  has  no  control,  or  as  to  which  he  is  incapable  of  forming 
or  cherishing  an  intention,  he  has  no  responsibility  whatever.  If  he  is 
dangerous  to  society,  the  law  provides  methods  by  which  such  restraint  may 
be  placed  upon  his  movements  as  is  necessary  to  the  well-being  of  the  com- 
munity at  large.  If  there  be  periods  or  occasions  during  which  he  is  of  sound 
mind,  as  to  such  periods  he  is  fully  accountable  for  his  acts.  If  his  mental 
faculties  are  merely  impaired,  the  nature  and  extent  of  his  responsibility  is 
a  question  of  fact  to  be  determined  by  the  court;  the  presumption  being  in 
all  cases  that  an  accused  person  is  mentally  sound  and  therefore  responsible 
for  his  acts,  and  the  burden  of  proving  the  existence  of  mental  unsoundness 
or  other  incapacity  lies  upon  the  defense  and  must  be  established  by  the 
testimony  of  witnesses. 

Such  want  of  capacity  to  commit  crime  may  be  due  to  mental  or  physical 
causes;  under  this  head  fall: 

(1)  Infancy. — It  is  a  well-established  principle  of  criminal  jurisprudence 
that  children  under  seven  are  not  only  presumed  to  be  incapable  of  commit* 
ting  crime,  but  the  presumption  is  regarded  by  the  courts  as  conclusive  so 
soon  as  the  age  of  the  offender  has  been  satisfactorily  established.  Between 
seven  and  fourteen  the  presumption  of  law  is  against  such  capacity,  but  is 
subject  to  rebuttal  by  evidence  showing  proper  intelligence  and  knowledge 
of  the  character  and  consequences  of  the  act  in  question;  between  the  ages 
of  fourteen  and  twenty-one  the  same  presumption  prevails  as  in  the  case  of 
a  person  of  full  age. 

(2)  Idiocy  and  Lunacy ,  or  Insanity. — An  idiot  is  a  person  who  has  been 
defective  in  intellectual  powers  from  birth  or  from  a  period  before  the  mind 
received  the  impression  of  any  idea.  One  born  deaf,  dumb,  and  blind  is 
looked  upon  by  the  law  as  in  the  same  state  with  an  idiot.  Idiocy  is 
regarded  at  law,  not  as  the  condition  of  a  deranged  mind,  but  as  an  absence 
of  all  mind,  involving,  as  a  consequence,  an  absolute  incapacity  to  commit 
crime. 

Insanity. — Insanity,  or  lunacy,  differs  from  idiocy  in  that  the  impair- 
ment of  mental  faculties  is,  or  may  be,  casual  and  occasional,  rather  than 
permanent.  Such  periods  of  mental  soundness  are  called  lucid  intervals^ 
and  an  accused  person  as  to  such  periods  is  fully  accountable  as  to  his  acts. 

Test  of  Capacity  in  Case  of  Insanity. — It  has  been  seen  that  the  test  of 
responsibility  for  crime  lies  in  the  capacity  or  power  of  the  person  to  commit 
the  act;  and  the  inquiry  is  whether  the  accused  was  capable  of  having  and 
did  have  a  criminal  intent  and  the  capacity  to  distinguish  between  right  and 

wrong  in  reference  to  the  particular  act  charged.1    The  test  of  responsibility 

. ,  — ,    ,   . » 

1  U.  S.  vs.  Young,  25  Fed.  Rep.,  710;  Guiteau's  Case,  10  ibid.,  161;  Kansas  w.  Nixon, 
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where  insanity  is  asserted  is  as  to  the  capacity  of  the  accused  to  distinguish 
between  right  and  wrong  with  respect  to  the  act,  and  the  absence  of  delu- 
sions respecting  the  same.  If  the  accused  knew  what  ho  was  doing  and  that 
the  act  was  forbidden  by  law,  and  had  power  of  mind  enough  to  be  conscious 
of  what  he  was  doing,  he  was  responsible;2  in  other  words,  had  the  accused 
the  power  to  distinguish  right  from  wrong,  and  the  power  to  adhere  to  the 
right  and  avoid  the  wrong  ?  If  so,  he  is  responsible  for  the  consequences  of 
his  act. 

Drunkenness. * — While  drunkenness  is  no  excuse  for  crime,"  and  one  who 
becomes  voluntarily  drunk  is  criminally  responsible  for  ail  offenses  committed 
by  him  while  in  this  condition,  yet  the  fact  of  the  existence  of  drunkenness 
may  be  proper  evidence  to  determine  the  question  of  the  species  or  grade  of 
crime  actually  committed,  especially  where  the  point  to  be  decided  is  whether 
the  accused  was  actuated  by  a  certain  specific  intent.  Thus  the  fact  and 
measure  of  the  drunkenness  of  the  accused  may  properly  be  considered  by 
the  court  as  affecting  the  question  of  the  existence  of  an  animus  furandi  in 
a  case  of  alleged  larceny.4 

4  Pfic.  Rep.,  159;  Oregon  w.  Murray,  5  ibid.,  55.  For  a  full  discussion  of  insanity  as  a 
defense,  see  Guiteau's  Case,  10  Fed.  Rep.,  161,  and  25  ibid  ,  715. 

1  Kansas  vs.  Nixon,  82  Kan.,  205;  id.,  4  Pac.  Rep..  159. 

*  As  to  tbe  offense  of  drunkenness  iu  general  at  military  law,  see  the  88th  Article  in 
the  chapter  entitled  The  Articles  of  Wab. 

1  Coke,  iu  laying  down  the  doctrine,  now  general,  that  drunkenness  does  not  exten- 
uate but  rather  aggravates  the  offeuse  actually  committed,  says:  "It  is  a  great  offense 
in  itself."  Beverly's  Case,  4  Coke,  123,  b.  So  "the  law  will  not  suffer  any  man  to 
privilege  oue  crime  by  another."  4  Blackstone  Com.,  26.  "The  vices  of  men  cannot 
constitute  an  excuse  for  their  crimes."    Story,  J.,  in  U.  S.  vs.  Cornell,  2  Mason,  111. 

4  Dig.  J.  A.  Gen.,  878,  par  1.    The  following  are  illustrations  of  the  rule : 

"1.  Thus  in  a  prosecution  for  passing  counterfeit  money,  tbe  defendant  may  show 
that  he  was  so  intoxicated  at  the  time  as  to  be  unable  to  distinguish  between  good  and 
spurious  money. 

"2.  In  nn  indictment  for  larceny,  it  might  be  shown  that  the  defendant  was  too 
intoxicated  to  distinguish  the  property  from  his  own  of  similar  appearance,  or  that  he 
was  too  confused  and  bewildered  to  form  an  intention  of  stealing,  or  to  know  he 
was  doing  so. 

"3.  So  when  a  person  is  indicted  for  perjury  in  having  falsely  described  a  formet 
transaction,  he  may  show  in  defense  that  he  was  so  grossly  intoxicated  at  the  time  and 
place  where  the  transaction  occurred  that  he  could  not  then  correctly  understand  what 
was  done,  and  so  in  misstating  it  in  court  he  did  not  do  so  knowingly  and  corruptly. 

"4  So  a  person  indicted  for  '  knowingly '  voting  twice  at  the  same  election — under 
a  statute— may  prove  he  was  so  intoxicated  the  second  time  as  to  be  unable  to  know 
he  had  voted  before. 

"5.  On  a  charge  of  'assault  with  intent  to  kill.1  in  order  to  convict  of  the  whole 
offense  the  specific  intent  must  be  proved  to  exist ;  it  is  not  necessarily  inferred  from  tbe 
mere  fact  of  the  assault,  although  the  mode  and  manner  of  the  assault  may  be  sufficient 
to  prove  it.  If,  therefore,  the  accused  was  really  too  drunk  to  be  capable  of  forming 
any  intention  whatever,  and  none  such  had  ever  existed  before,  it  would  be  a  defense  to 
that  part  of  the  charge,  though  not  to  the  minor  offense  of  a  common  assault. 

"  6.  So,  it  a  statute  defining  murder  in  the  first  degree  requires  it  to  be  done  'delib- 
erately and  pre'ueditately,'  evidence  that  the  defendant  was  too  much  intoxicated  to 
deliberate  and  premeditate  is  certainly  competent :  and  if  the  jury  find  the  fact  to  be 
so,  and  there  was  no  evidence  of  a  prior  premeditation,  it  would  be  warranted,  if  not 
required,  in  finding  not  guilty  of  that  degree  of  murder. 

44  So,  in  such  cases,  evidence  of  intoxicatiou  is  competent  upou  tbe  question  whether  the 
killing  sprang  from  premeditation,  or  from  sudden  passion  excited  by  inadequate  provo- 
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Drunkenness  caused  by  morphine  or  other  drug  prescribed  by  a  medical 
officer  of  the  army  or  a  civil  physician  may  constitute  an  excuse  for  a  breach 
of  discipline  committed  by  an  officer  or  soldier,  provided  it  quite  clearly 
appears  that  this  was  the  sole  cause  of  the  offense  committed,  the  accused 
not  being  chargeable  with  negligence- or  fault  in  the  case.1 

At  military  law,  where  drunkenness  (the  fact  of  the  existence  of  which 
may  always  be  put  in  evidence)  has  entered  into  the  commission  of  a  specific 
offense  requiring  a  peculiar  deliberate  intent  (such  as  desertion,  mutiny,  or 
disobedience  of  orders),  it  will  in  general  be  more  logical,  as  well  as  more 
just,  to  charge  the  offender,  not  with  the  specific  offense,  but  with  the 
drunkenness  as  an  aggravated  disorder,  under  Article  62.  Where  it  is  shown 
that  the  accused  became  drunk  in  the  company  of  a  military  superior,  who 
drank  with  him  or  exerted  no  authority  to  prevent  his  indulging  to  excess, 
this  fact  should  avail  materially  to  mitigate  the  sentence  imposed  upon  him 
by  the  court.  In  such  a  case,  indeed,  it  is  the  superior  who  mainly  deserves 
trial  and  punishment.1 

Compulsion. — The  requirement  of  the  43d  Article  of  War  that  "  if  any 
commander  of  any  garrison,  fortress,  or  post  is  compelled  by  the  officers  and 
soldiers  under  his  command  to  give  up  to  the  enemy  or  to  abandon  it,  the 
officers  or  soldiers  so  offending  shall  suffer  death  or  such  other  punishment 
as  a  court-martial  may  direct,"  constitutes  a  typical  instance  of  compul- 
sion amounting  to  a  complete  defense  in  the  case  of  a  commanding  officer 
charged  with  the  surrender  of  a  post  or  fortified  place  committed  to  his 
charge.     The  character  of  the  constraint  or  compulsion  referred  to  in  the 

cation ;  that  Is,  whether  the  intent  to  kill  preceded  the  provocation  or  was  produced 
by  it. 

"But  inadequate  provocation  for  a  sober  man,  insufficient  to  instigate  his  act,  will  not, 
in  and  of  itself  ,  have  such  effect  in  case  of  an  intoxicated  person.  There  are  not  two 
roles  of  provocation,  one  for  sober  men  and  one  for  drunken  men. 

"  But  the  effect  and  weight  of  the  fact  of  intoxication,  as  tending  to  show  the  absence 
or  want  of  some  specific  intent,  or  premeditation,  is  solely  for  the  jury.  The  court  as  a 
matter  of  law  does  not  draw  any  conclusion  from  it  either  way.  The  fact  of  intoxication 
at  the  moment  is  of  course  not  conclusive  of  a  want  of  intent  or  premeditation.  The 
intent  may  have  been  formed  before,  or  may  exist  notwithstanding  the  intoxication  and 
concurrently  with  it.  But  when  the  offense  is  made  out  from  implied  malice,  such  as 
an  unprovoked  assault  and  battery,  or  murder,  a  malicious  stabbing,  or  maliciously 
poisoning  a  horse,  the  malicious  intent  being  sufficiently  proven  by  the  act  itself,  the 
fact  of  drunkenness  has  very  little  if  any  weight."  American  Law  Review  (March, 
1874). 

See,  also,  Rex  vs.  Pitman.  9  C.  &  P.,  428;  1  Bish.  Cr.  L.f  §  400.  So  the  fact  of 
drunkenness  has  been  held  admissible  in  evidence  in  cases  of  homicide  upon  the  ques- 
tion of  the  existence  of  malice  as  distinguishing  murder  from  manslaughter;  as  also 
upon  the  question  of  deliberate  intent  to  kill  in  States  where  the  law  distinguishes 
degrees  of  murder.  State  vs.  Johnson,  40  Conn.,  136,  and  41  id.,  688 ;  People  vs.  Rogers, 
18  N.  Y..  9 ;  People  vs.  Hammill,  2  Parker,  223 ;  People  vs.  Robinson,  id.,  2&5 ;  State 
v$.  McCants,  1  Spears,  384  ;  Kelly  vs.  State,  3  Sm.  &  M.,  518 ;  Shannahan  vs.  Common- 
wealth, 8  Bush,  463 ;  Swan  vs.  State,  4  Humph.,  136  ;  Pirtle  vs.  State.  9  id.t  663 ;  Haiie 
vs.  State  11  id  ,  154 ;  People  vs.  Belencia,  21  Cal.,  544  ;  People  vs.  King,  27  id.,  509 ; 
People  vs.  Williams,  43  id.,  344 ;  8  Greenl.  Ev.,  §§  6,  148 ;  1  Bish.  Cr.  L.,  §§  492,  49a 

1  Dig  J.  A.  Gen.,  879,  par.  3. 

*Ibid.,  par.  8. 
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43d  Article  constitutes  the  military  offense  of  mutiny,  which  will  he  dis- 
cussed elsewhere. 

Obedience  to  Orders. — Compulsion  at  military  law  may  also  consist  in 
obedience  to  the  lawful  orders  of  a  proper  military  superior.  When  the 
existence  of  such  orders  and  the  fact  of  obedience  have  been  established  in 
evidence,  it  will  constitute  a  complete  defense  for  the  act  charged  in  a  trial 
by  court-martial.  For,  since  implicit  obedience  to  orders  is  required  of  all 
military  persons  by  the  Articles  of  War,  it  follows  that  "  the  order  of  a 
commanding  officer  will  in  general  constitute  a  sufficient  authority  for  acts 
regularly  done  by  an  inferior  in  compliance  with  the  same.  Where,  how- 
ever, the  order  of  the  superior  is  a  palpably  illegal  order,  tbe  inferior  cannot 
justify  under  it;1  and  if  brought  to  trial  by  court-martial  or  sued  in  damages 
for  an  act  done  by  him  in  obedience  thereto,  the  order  will  be  admissible 
only  in  extenuation  of  the  offense." * 

Other  Forms  of  Compulsion. — In  addition  to  the  forms  of  compulsion 
already  discussed,  the  law  recognizes  what  is  called  marital  coercion  as  exist- 
ing in  the  case  of  husband  and  wife,  in  conformity  to  which  principle  the 
criminal  acts  of  the  wife  when  committed  in  the  presence  of  the  husband 
are  presumed  to  have  been  due  to  his  direction  and  coercion.  The  law 
also  recognizes  it  as  an  excuse  for  crime  that  its  commission  has  been  due 
to  force,  or  to  threats  to  kill  an  offender  or  to  do  him  grievous  bodily  harm 
in  the  event  of  his  refusal  to  take  part  in  a  particular  criminal  act.  For 
such  a  defense  to  avail,  however,  the  threats  must  have  been  such  as  to 
place  the  accused  person  in  danger  of  imminent  death  or  serious  bodily 
harm,  and  must  have  been  continuous  during  the  entire  period  of  the  exist- 
ence of  the  act  in  question. 

Ignorance  or  Mistake  of  Fact. — Ignorance  or  mistake  of  fact  is,  subject 
to  certain  qualifications  presently  to  be  described,  regarded  as  in  the  nature 
of  an  excuse  for  the  commission  of  a  criminal  offense.  From  the  point  of 
view  of  legal  responsibility,  ignorance  of  fact  is  said  to  be  either  voluntary 
or  involuntary.  It  is  voluntary,  and  not  susceptible  of  being  pleaded  as  a 
defense  for  crime,  when  one  by  reasonable  exertion  might  have  acquired 
knowledge  as  to  the  consequences  of  his  act."    And  such  failure  to  acquire 

1  Dig.  J.  A.  Gen.,  547.  par.  6.  Bee,  also,  on  this  subject.  Harmony  vs.  Mitchell,  1 
Blutch.,  549,  and  13  Howard,  421 ;  Dunind  vs.  Hoi  1  ins,  4  Blatch.,  451 ;  Holmes  vs. 
Sheridan,  1  Dillon,  857;  McCall  vs.  McDowell,  Deady,  233,  and  1  Ab.  U.  3.  R..  212; 
Clay  vs.  United  States.  Devereux,  25 ;  United  States  vs.  Carr,  1  Woods.  480 ;  Bates  vs. 
Clark,  5  Otto,  204 ;  Ford  vs.  Surget,  7  Otto,  594 ;  Skeen  vs  Monkheimer,  21  Ind.  1 ; 
Griffin  vs.  Wilcox,  id.,  391 ;  Rigps  vs.  State,  3  Cold..  851 ;  State  vs.  Sparks,  27  Texas, 
632 ;  Keighly  vs.  Bell,  4  Fost.  &  Fin.,  805 ;  Dawkins  vs.  Bokeby.  id.,  831.  The  law  is 
the  name  although  the  order  to  the  inferior  may  emanate  directly  from  tbe  President. 
See  Eifort  vs.  Bevins,  1  Bush,  460. 

'  State  vs.  Sparks,  ante;  McCall  vs.  McDowell,  ante;  Milligan  vs.  Hovev,  8  Bissel), 
13 ;  Beckwith  v<.  Bean,  8  Otto,  266.  For  a  discussion  of  tbe  effects  and  binding  force 
of  military  orders,  see  the  24th  Article  in  the  chapter  entitled  The  Articles  of  War. 

1  Anderson,  Law  Diet. 
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knowledge  constitutes  a  form  of  guilty  negligence,  which  does  not  avail  as 
a  defense  to  a  person  charged  with  the  commission  of  crime.  Involuntary 
ignorance  does  not  proceed  from  choice,  and  could  not  be  overcome  by  the 
use  of  any  known  means.  In  the  law  of  crimes,  ignorance  of  fact  is  regarded 
as  a  defect  of  will. x  It  occurs  where,  when  a  man  intending  to  do  a  lawful  act 
does  that  which  is  unlawful,  the  deed  and  the  will  do  not  concur.*  When 
admitted  it  is  held  to  affect  the  intent,  and  the  burden  rests  upon  the 
accused  of  showing  want  of  knowledge,  and  that  he  was  not  chargeable  with 
•either  negligence  or  with  a  want  of  reasonable  care  in  the  performance  of 
the  act  charged.  Where  the  offense  is  defined  by  statute,  and  neither  intent 
nor  guilty  knowledge  is  created  or  implied,  ignorance  of  fact  will  not  con* 
statute  a  defense.1 

The  Alibi. — The  term  alibi  (meaning  elsewhere,  or  in  another  place)  is 
employed  to  describe  that  method  of  defense  to  a  criminal  prosecution  in 
which  the  accused  undertakes  to  show  that  he  could  not  have  committed  the 
offense  charged,  by  evidence  showing  that  he  was  elsewhere,  that  is,  in 
another  place,  at  the  time  of  its  commission;  the  place  being  so  distant  from 
that  in  which  the  offense  was  committed  as  to  preclude  the  possibility  of  his 
participation  in  the  act  charged.  This  method  of  defense  is  called  setting 
-up  an  alibi.  As  this  defense  is  liable  to  great  abuse  on  account  of  the  ease 
with  which  it  can  be  fabricated,  testimony  tending  to  prove  an  alibi  should 
be  carefully  scrutinized,  and  should  be  accepted  only  upon  full,  clear,  and 
satisfactory  evidence  of  the  facts  relied  upon  to  establish  the  defense.4 

Testimony  for  the  Defense. — The  testimony  for  the  prosecution  having 
been  submitted,  the  accused  is  now  fully  informed  not  only  as  to  the  nature 
and  extent  of  the  charges  against  him,  but  as  to  the  precise  matters  of  fact 
in  respect  to  which  he  mast  be  prepared  to  defend  himself.    If  he  so  desires, 
the  accused  or  his  counsel  may  address  the  court  at  this  stage  of  the  trial, 
setting  forth  his  theory  of  defense  and  outlining  the  facts  which  he  proposes 
to  establish  by  the  testimony  of  witnesses.     The  witnesses  for  the  defense 
are  now  called,  in  the  order  desired  by  the  accused,  sworn  by  the  judge- 
advocate,  and  examined,  cross-examined,  and  questioned  by  the  court  in  the 
same  manner  as  were  the  witnesses  for  the  prosecution.    When  the  examina- 
tion of  each  witness  has  been  concluded  his  testimony  or  a  portion  of  it 
may,  if  he  so  requests,  be  read  over  to  bim  by  the  judge-advocate,  with  a 
view  to  enable  him  to  correct  errors  or  to  explain  or  reconcile  conflicting  or 
contradictory  statements.* 

1  Anderson,  Liw  Diet 

«  Ibid.;  4  Blacks.  Com.,  27;  1  ibid.,  46. 

1  Am.  &  Eng.  Encyc.,  vol.  iv.t  p  689,  and  cases  cited. 

4  As  to  the  degree  of  proof  requisite  to  establish  an  alibi,  it  Is  not  necessary  that  It 
should  be  beyond  reasonable  doubt;  it  is  sufficient  if  it  operates  to  cast  reasonable  doubt 
upon  the  case  established  by  the  prosecution. 

*  See  note  4,  page  121,  ante. 
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Testimony  as  to  Character. — In  addition  to  the  evidence  properly  rele- 
vant to  the  charges,  the  practice  of  courts-martial  permits  an  accused  person 
to  introduce  testimony  as  to  previous  good  character.  Such  testimony  may 
be  introduced  (1)  in  the  defense  proper,  that  is,  in  disproof  of  the  partic- 
ular offense  with  which  the  accused  is  charged,  and  (2)  with  a  view  to 
affect  the  punishment,  as  to  kind  or  amount,  where  either  element  of  the 
sentence  is  discretionary  with  the  court,  or  to  secure  a  recommendation  to 
mercy,  or  to  obtain  a  mitigation  of  punishment  at  the  hands  of  the  review- 
ing authority  where  the  sentence  is  mandatory.  In  the  first  case  it  is  to  be 
borne  in  mind  that  when  an  offense  has  been  clearly  established  in  evidence, 
the  general  character  of  the  offender,  whether  good  or  otherwise,  is  neither 
relevant  nor  important.  The  court  is  sworn  to  find  "  in  accordance  with 
the  evidence  adduced,"  and  if  the  testimony  establishes  the  commission  of 
an  offense  beyond  a  reasonable  doubt,  the  court  must  find  in  accordance 
therewith.  It  is  only  in  a  case  in  which  such  doubt  exists,  or  where  the 
testimony  is  evenly  balanced,  that  testimony  as  to  good  character  may  be 
received  with  a  view  to  influence  the  finding.  In  such  a  case  the  testimony 
should  relate  to  the  conduct  outlined  in  the  charges  and  specifications.  If, 
for  example,  the  charges  allege  a  want  of  integrity,  testimony  as  to  the 
character  or  reputation  of  the  accused  for  integrity  would  be  appropriate;  if 
misbehavior  before  the  enemy  be  charged,  testimony  as  to  gallantry  would 
be  apposite.1 

Evidence  of  the  good  character,  record,  and  services  of  the  accused  as  an 
officer  or  soldier  is  also  admissible  in  all  military  cases  without  distinction 
with  a  view  to  mitigate  the  severity  of  the  sentence,  "  in  cases  where  the  sen- 
tence is  mandatory  as  well  as  those  where  it  is  discretionary,  upon  conviction* 
For,  while  such  evidence  cannot  avail  to  affect  the  measure  of  punishment, 
it  may  yet  form  the  basis  of  a  recommendation  by  the  members  of  the  court, 
or  induce  favorable  action  by  the  reviewing  officer  whose  approval  is  neces- 
sary to  the  execution  of  the  sentence.  Where  such  testimony  is  introduced 
the  prosecution  may  offer  counter-testimony,  but  it  is  an  established  rule  of 
evidence  that  the  prosecution  cannot  attack  the  character  of  the  accused  till 
the  latter  has  introduced  evidence  to  sustain  it  and  has  thus  put  it  in  issue. "  * 

Calling  of  Witnesses  by  the  Court ;  Recalling  Witnesses ;  Exclusion  of 
Testimony. — A  witness  who  has  testified  may  be  recalled  by  the  court  at  any 
time.1  When  a  court-martial  desires  to  have  the  benefit  of  the  testimony  of 
a  party  who  has  not  been  introduced  as  a  witness  by  the  prosecution  or 
defense,  it  may  properly  call  upon  \he  judge-advocate  to  have  such  party 

1  Macomb,  §  117;  O'Brien,  191;  DeHart,  844;  BenSt,  840;  Ives,  187,  814-816; 
Winthrop,  496  ;  Simmons,  §§  584,  825-S28,  977  ;  Clode,  Mil.  Law,  129  ;  Man  Mil.  Law, 
605,  606;  Man.  for  Courts-martial,  45;  Dig.  J.  A.  Gen.f  894,  par.  4i  Harw#«d,  110,  111: 
Adye,  187. 

*  Dig.  J.  A.  Gen.,  394,  par.  4 

*  See  page  121,  ante. 
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summoned,  or,  if  he  is  a  military  person,  may  apply  to  the  convening 
authority  or  post  commander  to  hare  him  ordered  before  it  to  testify,1  and 
it  may  adjourn  the  trial  for  a  reasonable  time  to  await  his  attendance.1 

It  is  the  duty  of  the  court  to  see  that  injustice  is  not  done  the  accused 
by  the  admission  on  the  trial  of  improper  testimony  prejudicing  his  defense 
or  unfairly  tending  to  aggravate  the  misconduct  charged.  In  the  interests 
of  justice,  therefore,  the  court  may  exclude  such  testimony  although  its 
admission  may  not  be  objected  to  on  the  part  of  the  accused.  On  a  similar 
ground  or  for  the  purpose  of  fully  informing  itself  of  the  facts  the  court  may, 
in  its  discretion,  allow  the  introduction,  by  either  side,  of  material  testimony 
after  the  case  has  been  formally  closed.  Such  a  proceeding,  however,  must 
be  of  course  exceptional,  and  a  party  should  not  be  permitted  to  offer  testi- 
mony at  this  stage  unless  he  exhibits  good  reason  for  not  having  produced  it 
at  the  usual  and  proper  time.* 

On  the  other  hand,  as  has  been  seen,  where  the  accused  pleads  guilty, 
and  the  specification  does  not  fully  set  forth  the  particulars  of  the  offense, 
the  court  is  authorized  to  call  upon  the  judge-advocate  to  introduce  testi- 
mony sufficient  to  inform  itself,  as  well  as  the  reviewing  officer,  as  to  the 
extent  of  the  criminality  involved  in  the  offense  and  the  measure  of  punish- 
ment proper  to  be  imposed.4 

Member  or  Judge- Advocate  as  Witness. — While  it  is  in  general  undesir- 
able that  a  member  of  a  military  court  should  testify  as  a  witness  at  a  trial 
had  before  such  court,  unless  perhaps  his  testimony  relates  to  character 
merely,  yet  the  fact  that  he  is  called  upon  to  testify  does  not  affect  the 
validity  of  the  proceedings,  nor  does  it  operate  to  debar  the  member  himself 
from  the  exercise  of  any  of  the  duties  or  rights  incident  to  his  membership. 
He  remains  entitled  to  take  part  in  all  deliberations,  including  indeed  those 
had  in  regard  to  the  admissibility  of  questions  put  to  himself  or  as  to  his 
answers  to  questions;  he  will  naturally,  however,  in  general  refrain  from 
expressing  himself  upon  points  arising  in  connection  with  his  own  evidence.* 

1  In  tbis  case  the  court  is  said  to  originate  evidence.  It  has  not  been  the  practice  in 
ibis  country  for  the  conveuing  authority  to  detail  an  officer  to  attend  a  military  court  in 
a  ministerial  capacity— to  summon  witnesses,  enforce  the  attendance  of  the  accused,  etc. 
In  the  special  case,  indeed,  of  the  persons  chnrged  with  complicity  in  the  assassination 
of  President  Lincoln  and  tried  by  military  commission,  it  was  ordered  by  the  President, 
May  1,  1865,  as  follows:  "That  Brevet  MajorGeneml  Hartranft  be  assigned  to  duty 
as  special  provost. marshal  general  for  the  purposes  of  said  trial,  and  attendance  upon 
said  commission,  and  the  execution  of  its  inundates."    Dig.  J.  A.  Gen..  815,  par.  8.  note. 

1  Dig.  J.  A.  Gen  .  315,  par.  8  ;  De  Hurt,  85  ;  Ben£t,  857 ;  Ives,  138,  134;  Winthrop, 
402;  Simmons,  §  948  :  Man.  for  Courts- martini.  44  ;  Dig  J.  A.  Gen.,  315,  par.  8  ; 
Kennedy,  141;  Adye,  179;  Gen.  Court-martial  Orders  48,  Div.  Pacific,  1880. 

1  Dig.  J.  A.  Gen.,  316,  par.  10.  Compare  Eberhardt  t».  State,  47  Ga  ,  598  ;  and  see 
the  Trial,  by  court-martial,  of  B.  G.  Harris  (Ex.  Doc.  No.  14,  Ho.  of  Reps.,  39th  Cong., 
1st  seas.,  p.  25).  where,  ou  the  day  on  which  the  accused  was  to  present  his  final  argu- 
ment to  the  court,  and  which  was  two  days  after  the  formal  closing  of  the  case,  the 
defense  was  allowed  to  introduce  new  testimony  on  the  merits. 

4  Ibid.,  par.  9.  See,  also,  pp.  115-117,  ante.  Compare  the  recent  case  of  State  v$. 
O'Connor,  65  Missouri,  374. 

*  Dig.  J.  A.  Gen.,  496,  par.  5. 
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Should  the  judge-advocate  be  required  to  give  evidence  as  a  witness,  the 
>clerk  or  reporter  of  the  court  may  record  his  testimony  while  on  the  stand; 
or,  if  there  be  no  clerk  or  reporter,  he  may  record  his  own  testimony  in  the 
same  manner  as  that  of  any  other  witness.1 

The  Accused  as  a  Witness. — By  the  Act  of  March  16,  1878,  it  is 
•expressly  provided  that  at  trials  before  courts-martial  and  courts  of  inquiry 
Ai  the  person  charged  shall  be  a  competent  witness  at  his  own  request,  but 
not  otherwise,  and  his  failure  to  make  such  request  shall  not  create  any 
presumption  against  him."  *  But  parties  testifying  under  this  Act  have  no 
exceptional  status  or  privileges;  they  must  take  the  stand  and  be  subject  to 
-cross-examination  like  other  witnesses.8  The  submission  by  the  accused  of 
a  sworn  written  statement  is  not  a  legitimate  exercise  of  the  authority  to 
testify  conferred  by  the  statute  and  such  a  statement  should  not  be  admitted 
in  evidence  by  the  court.4 

STATEMENTS  AND   ARGUMENT8. 

The  testimony  in  behalf  of  the  accused  having  been  completed,  as  evi- 
denced by  the  announcement  made  by  him,  in  open  court,  to  the  effect  that 
he  has  no  further  testimony  to  offer,  he  is  permitted  to  submit  a  statement 
to  the  court  in  support  of  the  case  presented  in  the  evidence  for  the  defense. 
This  statement,  which  is  usually  in  the  nature  of  an  argument,  may  be  sub- 
mitted by  the  accused  in  person;  or,  if  he  so  desire,  it  may  be  presented  by 
counsel  acting  in  his  behalf.  If  there  be  no  stenographer  present,  the  state- 
ment should  be  submitted  in  writing  and  appended  to  the  record,  in  which 
event  it  should  be  signed  by  the  accused. 

The  term  "statement,"  applied  by  custom  of  the  service  to  this  step  in 
the  procedure,  indicates  that  it  contains,  in  addition  to  matter  of  argument, 
allegations  of  fact,  some  of  which  may  not  have  been  presented  to  the  court 
in  the  form  of  evidence  during  the  course  of  the  trial.  In  the  early  practice 
of  courts-inartial  the  statement  was  the  only  agency  by  means  of  which  the 
accused  could  present  to  the  court  his  side  of  the  case,  or  bring  to  the  atten- 
tion of  the  court  facts  which  had  not  been  established  by  the  testimony  of 
"witnesses.  As  the  accused  now  has  the  right  to  be  sworn  and  to  testify  in 
his  own  behalf,  the  court  should  consider  this  fact  in  attaching  weight  to 

«  Dig.  J.  A.  Gen.,  460,  par.  19. 

•  20  Stat,  at  Large.  30.  See  O.  C.  M.  O.  8,  16,  Dept.  of  the  Platte,  1879;  do.  6,  id., 
1880:  do.  84,  Dept.  of  Texas,  1879.  And  compare  Wheelden  w.  Wilson,  44  Maine,  11; 
.Marx  **.  People,  63  Barb.,  618;  Bralich  **.  People,  65  id.,  48;  People  w.  McGuogill,  41 
Cal.,  429;  Clark  «.  State,  50  Iud.,  514. 

*  Spies  98.  Illinois,  123  U.  S..  131.  If  incompetent  from  any  cuise,  the  accused  cannot 
testify  in  his  own  behalf.  U.  S.  vs.  Hoi  lis,  43  Fed.  Rep.,  248.  His  credibility  is  for  the 
jury  ( court)  to  determine.    U.  S.  w.  Brown,  40  F.  R.,  457. 

4  Dig.  J.  A.  Gen.,  749,  par.  2.  It  may  be  admitted,  however,  as  an  unsworn  state- 
ment to  which  the  court  will  attach  such  weight  as  it  believes  it  to  deserve.  See,  also, 
•the  title  "  Competency"  in  the  chapter  entitled  Evidence. 
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such  allegations  of  fact  as  may  be  embodied  in  the  statement  and  will  prop- 
erly require  something  more  in  the  way  of  corroboration  than  was  formerly 
the  case. 

A  large  freedom  of  expression  in  his  statement  to  the  conrt  is  allowable 
to  an  accused,  especially  in  his  comments  upon  the  evidence.  So  an  accused 
may  be  permitted  to  reflect  within  reasonable  limits  upon  the  apparent 
animus  of  his  accuser  or  prosecutor,  though  a  superior  officer  and  of  high 
rank.  But  an  attack  upon  such  a  superior  of  a  personal  character  and  not 
apposite  to  the  facts  of  the  case  is  not  legitimate;  nor  is  language  of  marked 
disrespect  employed  toward  the  court.  Matter  of  this  description  may 
indeed  be  required  by  the  court  to  be  omitted  by  the^  accused  as  a  condition 
to  his  continuing  his  address  or  filing  it  with  the  record.1 

It  is  settled  in  our  military  procedure  that  the  closing  statement  or 
argument,  where  addresses  are  presented  on  both  sides,  shall  be  made  on  the 
part  of  the  prosecution.  The  judge-advocate,  however,  may,  and  in  practice 
frequently  does,  waive  the  right  of  offering  any  argument  or  remarks  in 
reply  to  the  address  of  the  accused.  On  the  other  hand,  the  accused  may 
waive  the  right,  and  the  judge-advocate  alone  present  a  "statement,"  and 
the  court  is  not  authorized  to  deny  this  right  to  the  judge-advocate.* 

1  Dig.  J.  A.  Gen.,  711,  par.  8.  In  anv  case  tried  by  court-martial  the  accused  may,  if 
he  thinks  proper  (and  whether  or  not  lie  has  taken  the  stand  as  a  witness  *),  present  to 
the  court  a  statement  or  address  either  verbal  or  in  writing.  Such  statement  is  not  evi- 
dence ;  f  as  a  personal  defense  or  argument,  however,  it  may  and  properly  should  be 
taken  into  consideration  by  the  court.     Ibid.,  710,  par.  1. 

Wblle  the  statement  is  not  evidence,  and  the  accused  is  not  in  general  to  be  beld 
bound  by  the  argumentative  declarations  contained  in  the  same,  yet  if  he  clearly  nud 
unequivocally  admits  therein  facts  material  to  the  prosecution,  such  may  properly  be 
viewed  by  the  court  and  the  reviewing  officer  as  practically  facts  of  the  case.f  So  where 
the  accused,  in  his  statement,  fully  admits  that  certain  facts  existed  substantially  as 
proved,  be  mny  be  regarded  as  waiving  objection  to  any  irregularity  in  the  form  of  the 
proof  of  the  same.    Ibid.,  par.  2. 

*  Dig.  J.  A.  Gen  ,711,  par.  4.  The  judge-advocate  is  entitled  bv  usage  to  sum  up 
the  case  and  present  an  argument  at  the  conclusion  of  the  trial,  even  though  the  accused 
declines  to  make  argument  or  statement.  The  court  is  not  authorized  to  deny  this  right 
4o  be  heard  to  the  judge-advocate.    Ibid.,  468,  par.  80. 

In  our  practice  the  judge-advocate  is  entitled  to  the  closing  argument  or  address  to 
the  court,  and  he  may  present  an  address  although  the  accused  waives  his  right  to 
present  any;  the  function  of  the  judge-advocate  at  this  stage  of  the  proceedings  not 
being  confined  merely  to  a  replying  to  the  accused.  The  judge-advocate  in  his  address 
is  not  authorized  to  read  to  the  court  evidence  or  written  statements  not  introduced 
upon  the  trial  and  which  the  accused  has  had  no  opportunity  to  controvert  or  comment 
upon.     Ibid.,  460,  par.  21. 

The  publication  by  an  officer,  after  his  acquittal,  of  the  statement  presented  by  him 
to  the  court  on  his  trial,  in  which  he  reflected  in  violent  and  vituperative  language  upon 
the  motive  and  conduct  of  an  officer  of  the  same  regiment,  his  accuser,  and  denounced 
him  as  devoid  of  the  instincts  of  a  gentleman  and  a  disgrace  to  the  service,  held  to  con- 
stitute a  serious  military  offense,  to  the  prejudice  of  good  order  and  military  discipline, 
If  not  indeed  a  violation  of  Art.  61;  and  further  that  it  was  no  defense  to  such  a  publica- 
tion that  the  court  on  the  trial  had  permitted  the  statement  to  be  made  and  recorded. 
Ibid.,  711,  par.  5. 

_  • 

•  SmO.O.  M.  O.  8.  Dept.  of  the  nTtaeouri,  1880. 

t  That  a  nworn  statement  cannot  be  made  to  serve  as  the  testimony  of  the  accused  as  a  urftnect 
under  the  Act  of  March  16, 1878.  see  Dig*.  J.  A.  Gen..  749.  par.  2. 

%  Similarly  as  a  fact  clearly  admitted  or  assumed  In  theoourae  of  a  trial  may  be  considered  as  much 
ta  the  cue  as  if  it  bad  been  expremly  proved.    Bee  Paige  «•.  Fasackerly,  86  Barb.,  888. 
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During  the  progress  of  the  case,  what  are  known  as  interlocutory  ques- 
tions arise  which  are  decided  by  the  court  before  proceeding  with  the  trial. 
Such  are  objections  to  witnesses  on  the  ground  of  competency;  to  the  ad* 
mission,  exclusion,  or  relevancy  of  testimony;  and  the  like.  Upon  such 
questions  both  the  prosecution  and  defense  have  a  right  to  be  heard,  and  the 
arguments  presented  on  each  side,  together  with  the  decision  of  the  court, 
are  made  a  part  of  the  record.  The  party  raising  the  issue  is  first  heard, 
and  is  followed  by  the  other  side;  in  important  questions  the  party  upon 
whom  the  burden  of  proof  is  cast  by  the  issue  that  is  presented  being 
allowed  the  right  to  address  the  court  first,  and  later  to  make  reply  to  the 
arguments  of  the  opposite  party.  If  the  issue  raised  is  one  of  considerable 
importance,  involving  the  hearing  of  testimony,  and  if  discussion  of  the 
questions  presented  is  necessary  before  a  just  decision  can  be  reached, 
the  court  is  closed  for  the  purpose  of  such  discussion  and  decision;  the 
judge-advocate,  the  accused  and  his  counsel,  the  reporters,  witnesses,  and 
spectators,  if  any  be  present,  withdraw,  leaving  in  the  room  only  the  mem- 
bers of  the  court-martial.  After  discussion  the  question  is  put  by  the  Pres- 
ident and  is  decided  by  a  majority  of  votes  ;  the  court  is  then  reopened, 
the  accused  and  judge-advocate  returning,  and  the  decision  is  announced  by 
the  President  in  open  court  and  is  entered  upon  the  record  by  the  judge- 
advocate.  Where  the  issue  raised  is  not  important — as  where  the  relevancy 
of  a  question  is  in  issue — the  matter  is  frequently  decided  by  the  court 
without  leaving  their  seats. 

HOUBS   OF  SESSION. 

The  94th  Article  of  War  contained  the  requirement  that  "proceedings 
of  trials  Bhall  be  carried  on  between  the  hours  of  eight  in  the  morning  and 
three,  in  the  afternoon,  excepting  in  cases  which,  in  the  opinion  of  the  officer 
appointing  the  court,  require  immediate  example."  This  article  was 
expressly  repealed  by  the  Act  of  March  2,  1901,  so  that  there  is  now  no 
statutory  restriction  upon  the  hours  of  session  save  such  as  may  be  imposed 
by  the  convening  authority  or  by  the  court  itself  in  a  particular  trial.  As 
the  record  of  each  day's  proceedings  should  be  completed  before  the  hour 
appointed  for  the  next  meeting  of  the  court,  in  order  that  the  record  of  the 
preceding  day  may  be  read  at  the  opening  of  the  session,  should  the  court 
so  desire,  the  length  of  each  day's  session  is  thus  seen  to  be  determined  by 
the  time  required  to  make  a  fair  copy  of  the  previous  day's  proceedings. 
This  will  depend  upon  the  manner  in  which  the  proceedings  are  recorded. 
If  a  stenographer  is  employed,  the  daily  sessions  can  be  longer  than  will  be 
the  case  if  the  questions  are  reduced  to  writing  and  the  proceedings  are 
written  up  by  the  judge-advocate. 

Sessions  on  Sunday;  Closed  Sessions ;  Exclusion  of  Persons. — There  is  no 
law  prohibiting  a  court-martial  of  the  United  States  from  sitting  on  Sunday; 
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and  the  fact  that  a  sentence  of  such  a  court  is  adjudged  on  that  day  can 
affect  in  no  manner  its  validity  in  law.1 

It  is  within  the  power  of  the  convening  authority  to  direct  a  court-mar- 
tial to  hold  a  trial  with  closed  doors  when  the  case  is  of  such  a  character  that 
the  publication  of  the  evidence  would  scandalize  the  service.1  A  court- 
martial  is  also  authorized,  in  its  discretion,  to  sit  with  closed  doors.  Except, 
however,  when  temporarily  closed  for  deliberation,  courts-martial  in  this 
country  are  almost  invariably  open  to  the  public  during  a  trial." 

A  court-martial  is  authorized  to  exclude  from  its  session  any  person  who 
it  has  good  reason  to  believe  will  endeavor  to  intimidate  or  interrupt  the 
witnesses,  or  otherwise  conduct  himself  in  a  disorderly  manner.4 

Adjournments. — Within  the  limits  of  time  prescribed  in  the  94th  Article 
of  War,  a  general  court-martial  has  complete  control  of  the  time  and  dura- 
tion of  its  sessions,  and  may  meet  and  adjourn  at  such  hours  and  for  such 
reasons  as  it  may  deem  expedient  or  advantageous  to  the  public  interests. 
It  may  regulate  the  length  of  its  daily  sessions,  and  may  adjourn,  at  any 
instant  of  its  session,  for  any  reason  that  may  commend  itself  to  its  judg- 
ment. When  it  adjourns  it  may  fix  the  hour  for  its  next  meeting,  or  it 
may  adjourn  to  meet  at  the  call  of  the  president.  It  may,  by  proper  resolu- 
tion, fix  the  hours  of  its  daily  sessions,  subject,  however,  to  the  qualification 
that  such  meetings  must  fall  within  the  hours  assigned  in  the  statute.  If, 
at  a  particular  session,  there  be  no  agreement  as  to  adjournment,  it  is  the 
duty  of  the  president  at  the  hour  of  three  p.m.  to  declare  the  court 
adjourned.6 

A  court-martial  in  session  at  a  military  post  or  station  is  authorized  to 
adjourn  to  the  quarters,  at  the  same  post  or  station,  of  a  sick  witness  and 

1  Dig.  J.  A.  Gen.,  318,  par.  18. 

9  Judge- Adv.  Gen. 

8  Dig.  J.  A  Gen.,  818,  par.  30. 

4  Ibid.,  par.  21. 

•  The  adjournment  from  day  to  day  of  a  military  court  is  not  required  by  law  or 
regulation  to  be  authenticated  by  the  signatures  of  the  president  and  judge-advocate. 
Digest  J.  A.  Gen.,  145,  par.  1. 

While  the  practice  of  noting  the  adjournment  of  the  court  at  the  end  of  the  record  of 
a  trial  is  a  usual  and  proper  one,  and  is  often  of  service  in  indicating  the  sequence  of  the 
cases  tried  and  the  course  and  order  of  the  business  transacted,  a  statement  of  such 
adjournment  is  not  an  essential  part  of  the  record  of  proceedings,  and  its  omission  will 
not  affect  their  validity.    Ibid.,  par.  2. 

Where  the  order  convening  a  military  court  is  in  the  usual  form,  requiring  it, 
generally,  to  try  such  cases  as  may  be  brought  before  it,  an  adjournment  at  some  period 
of  its  sessions  without  a  day  fixed  for  its  reassembling  will  not  preclude  its  meeting 
again  and  continuing  its  sessions  till  its  busiueas  19  terminated.     Ibid.,  par.  3. 

An  adjournment  sine  die  of  a  court-martial  is  quite  without  legal  significance, 
having  no  more  legal  effect  than  a  simple  adjournment.  Such  an  adjournment  does  not 
dissolve  the  court,  since  a  military  court  has  no  power  to  terminate  its  owu  existence  or 
divest  its  authority.    J  bid.,  par.  4. 

After  having  entered  upon  a  trial  which  has  to  l>e  suspended  on  account  of  the 
absence  of  material  witnesses  or  for  other  cause  a  court  martial  is  authorized,  in  its 
discretion,  to  take  up  a  new  case  not  likely  to  involve  an  extended  investigation,  and 
proceed  with  it  to  its  termination  before  resuming  the  trial  of  the  first  case.  Ibid.,  316, 
par.  12. 
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there  take  his  testimony  if  he  is  in  fact,  as  certified  by  the  medical  officer,, 
too  ill  to  come  to  the  court-room.1 

A  court-martial  has  no  power  to  terminate  its  own  existence  or  function. 
Where,  therefore,  it  has  adjourned  sine  die,  it  may,  without  being  formally 
reconvened  in  orders,  reassemble  and  take  up  and  try  a  case  referred  to  it 
by  the  convening  authority,  through  its  president  or  judge-advocate,  pre* 
cisely  as  if  it  had  not  adjourned  at  all.  It  is  its  duty,  indeed,  to  hold  itself 
in  readiness  to  try  all  cases  so  referred  until  formally  dissolved  by  the  con- 
vening officer  or  his  successor  in  the  command.' 

A  court-martial  is  not  legally  dissolved  till  officially  informed  of  an  order 
from  competent  authority  dissolving  it.  The  proceedings  of  a  court- 
martial  had  after  the  date  of  an  order  dissolving  it,  but  before  the  court  has 
become  officially  advised  of  such  order,  will  thus  be  quite  regular  and  valid. 
Where  an  order  dissolving  forthwith  a  court-martial  has  been  duly  officially 
received  by  the  court  and  has  thus  taken  effect,  an  order  subsequently 
received  revoking  this  order  will  be  entirely  futile.  It  will  not  revive  the 
court,  which,  to  be  qualified  for  further  action,  must  be  formally  recon- 
vened as  a  new  and  distinct  tribunal.* 

Except  where  it  sustains  a  challenge  under  Art.  88,  a  court-martial  is 
not  authorized  to  dispense  with  the  attendance  of  a  member.4  It  cannot 
excuse  a  member  to  enable  him  to  attend  to  other  duties.  For  such  purpose 
he  must  be  duly  relieved  by  the  convening  authority/ 

Absence  of  Member  or  Judge- Advocate. — It  does  not  invalidate  the  pro- 
ceedings of  a  court-martial  that  a  member  who  has  been  present  during  a 
portion  of  the  trial,  and  has  then  absented  himself  during  a  portion,  has 
subsequently  resumed  his  seat  on  the  court  and  taken  part  in  the  trial  and 
judgment.  Nor  is  the  legal  validity  of  the  proceedings  affected  by  the 
adding  of  a  new  member  to  the  court  pending  the  trial.  In  either  case, 
however,  the  testimony  which  has  been  introduced  and  the  material  pro- 
ceedings which  have  been  had  while  the  new  or  absent  member  was  not 
present  should  be  communicated  to  him  before  he  enters  or  re-enters  upon 
his  duties  as  a  member.  Such  was  the  ruling  of  the  Secretary  of  War  on 
Genl.  Hull's  trial,  and  this  precedent  was  followed  in  repeated  though  not 
frequent  cases  during  the  late  war.  For  a  member,  however,  who  has  been 
absent  during  a  substantial  part  of  a  trial  to  return  and  take  part  in  a  con- 
viction and  sentence  is  certainly  a  marked  irregularity,  and  one  which  may 
well  induce  a  disapproval  of  the  findings  and  sentence  in  a  case  where  there 
is  reason  to  believe  that  the  accused  may  have  suffered  material  disadvantage 
from  the  member's  action.     It  is  of  course  to  be  understood  that  a  member 

1  Dig.  J.  A.  Gen.,  146,  par.  5;  see  G.  C.  M.  O.  87,  Department  of  the  East,  1870. 

'  im.t  317,  par.  13.  » Ibid.,  par.  14. 

4  VII  Opin.  At t. -Gen.,  98.  If  it  be  found  necessary,  on  account  of  the  sickness  of 
a  witness,  to  adjourn  to  a  place  other  than  in  which  the  court  is  ordered  to  sit,  the 
authority  of  the  convening  authority  must  be  obtained  in  advance  of  the  journey. 

1  Dig.  J.  A.  Gen.,  317,  par.  15. 
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cannot  legally  resume  his  seat  where,  by  his  absenting  himself,  the  court  ha* 
been  reduced  below  five  members.1 

An  absence  of  the  judge-advocate  from  the  court  during  the  trial  doe* 
not  per  se  affect  the  validity  of  the  proceedings,  but  is  of  course  to  be  avoided 
if  possible.  When  the  judge-advocate  is  obliged  to  absent  himself  tem- 
porarily, the  court  should  in  general  suspend  the  proceedings  for  the  time; 
or  if  his  absence  is  to  be  prolonged,  should  adjourn  for  a  certain  period.* 

Sew  Members. — The  question  of  changes  in  membership  has  already* 
been  discussed,  and  it  is  only  necessary  to  observe,  at  this  point,  that  to- 
"  add  a  new  member  to  a  military  court  after  any  material  part  of  the  trial 
has  been  gone  through  with  must  always  be  a  most  undesirable  measure, 
and  one  not  to  bo  resorted  to  except  in  an  exceptional  case  and  to  prevent  a 
failure  of  justice.  Adding  a  member  after  all  the  testimony  has  been  intro- 
duced and  nothing  remains  except  the  finding  and  sentence  is  believed  to- 
be  without  precedent." " 

Performance  of  Other  Duty  by  Member  of  Court  or  by  the  Judge- 
Advocate. — The  performance  of  other  duties  by  members  of  courts-martial  i» 
regulated  by  the  Army  Regulations,  which  provide  that "  a  member  stationed 
at  the  place  where  a  court-martial  sits  is  liable  to  duty  with  his  command 
during  the  adjournment  of  court  from  day  to  day."  4  The  rule  in  respect 
to  the  judge-advocate  is  not  quite  the  same,  since  his  duties,  unlike  those* 
of  the  members,  do  not  cease  with  the  daily  adjournment  of  the  court;  but 
"  a  judge-advocate  of  a  court-martial  may  be  detailed  to  perform  other  duty, 
as  that  of  officer  of  the  day  or  member  of  a  board  of  survey,  if  such  duty 
will  not  interfere  with  his  duties  as  judge-advocate.  In  general,  how- 
ever, no  duties  in  addition  to  those  incidental  to  his  function  as  judge- 
advocate  should  be  imposed  upon  him  pending  an  important  trial."  * 

1  Big.  J.  A.  Gen.,  494,  par.  3.  A  member  of  a  court-martial,  though  strictly 
answerable  only  to  the  convening  authority  for  a  neglect  to  be  present  at  a  session  of  the- 
court,  will  properly,  when  prevented  from  attending,  communicate  the  cause  of  his 
absence  to  the  president  or  judge-advocate,  so  that  the  same  may  be  entered  in  the  pro- 
ceedings. Where  a  member,  on  reappearing  after  an  absence  from  a  session,  fails  to* 
offer  any  explanation  of  such  absence,  it  will  be  proper  for  the  president  of  the  court  to 
ask  of  him  such  statement  as  to  the  cause  of  his  absence  as  he  may  think  proper  to  make. 
It  need  scarcely  be  added  that  the  absence  of  a  member  does  not  affect  the  legality  of  the- 
proceedings,  provided  a  quorum  of  members  remain.*  Ibid.,  par.  2;  see,  also,  Dig.  J. 
A.  Gen.,  p.  495,  par.  4. 

» Ibid.,  460,  par.  18;  Ives,  142. 

•  TWtf.,  494,  par.  8. 

4  Paragraph  918,  Army  Regulations  of  1895.  As  no  more  time  is  required  of  a 
member  in  the  performance  of  court-martial  duty  than  that  which  is  consumed  by  the 
daily  sessions  of  the  court,  Ibe  present  practice  under  the  regulation  is  to  require  mem- 
bers stationed  at  the  place  at  which  the  court  is  assembled  to  discharge  such  regular  or 
casual  military  duties  as  are  or  can  be  performed  during  the  periods  of  adjournment 
from  day  to  day.  "In  an  emergency,  indeed,  arising  out  of  a  state  of  war  or  other 
public  exigency,  additional  service  may  be  imposed  upon  such  officers ;  in  a  case  of  this- 
kind,  however,  their  service  on  the  court  would  preferably  be  temporarily  suspended."" 
Dig.  J.  A  Gen.,  498,  par.  1. 

•  Dig.  J.  A.  Gen.,  400,  par  20. 

•  7.  Optn.  Att.  Gen.*  101. 
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Reduced  Membenhip. — Where,  in  the  course  of  a  trial,  the  number  of 
the  members  of  a  general  court-martial  is  reduced  by  reason  of  absence, 
challenge,  or  the  relieving  of  members,  the  court  may  legally  proceed  with 
its  business  so  long  as  five  members,  the  minimum  quorum,  remain;  it  is 
otherwise,  however,  where  the  number  is  thus  reduced  below  five.1 

While  a  number  of  members  less  than  five  cannot  be  organized  as  a  court 
or  proceed  with  a  trial,  they  may  perform  such  acts  as  are  preliminary  to 
the  organization  and  action  of  the  court.  Less  than  five  members  may 
adjourn  from  day  to  day;  and  where  five  are  present  and  one  of  them  is 
•challenged,  the  remaining  four  may  determine  upon  the  sufficiency  of  the 
objection.9 

DELIBERATIONS. 

Behavior  of  Members. — Save  for  the  requirement  of  the  87th  Article  of 
War  that  "  all  members  of  a  court-martial  are  to  behave  with  decency  and 
-calmness,"  and  for  the  provision  of  the  95th  Article  that  "  members  of  a 
court-martial  in  giving  their  votes  shall  begin  with  the  youngest  in  commis- 
sion," the  statutes  are  silent  respecting  the  procedure  of  courts-martial  as 
deliberative  bodies.  The  effect  of  the  statutes  above  cited,  and  of  the 
interpretations  that  have  been  placed  upon  them  from  time  to  time  by  the 
highest  military  authority,  is  to-  insure  an  absolute  equality  of  membership 
in  all  matters  having  to  do  with  the  preparation  and  expression  of  opinions. 

The  control  exercised  by  the  President  of  the  court-martial  is,  as  has 
been  seen,  that  vested  in  the  chairman  of  a  deliberative  body  by  the 
ordinary  rules  of  parliamentary  procedure,  and  partakes  in  no  respect  of  the 
nature  of  military  command.  As  the  organ  of  the  court,  he  preserves  order 
in  its  presence  and  gives,  as  a  matter  "  of  course,  the  directions  necessary  to 
the  regular  and  proper  conduct  of  the  proceedings;  but  a  failure  to  comply 
with  a  direction  given  by  him,  while  it  may  constitute  '  conduct  to  the 
prejudice  of  good  order  and  military  discipline,9  cannot  properly  be  charged 
as  a  '  disobedience  of  a  lawful  command  of  a  superior  officer,9  in  violation 
of  Article  21."  ■ 


1  Dig.  J.  A.  Gen.,  87,  par.  8. 

•  Ibid,,  par.  4.  A  court  reduced  to  four  members  and  thereupon  adjourning  for  an 
indefinite  period  does  not  dissolve  itself.  In  adjourning  it  should  report  the  facts  to  the 
convening  authority  and  awnit  his  orders.  He  may  at  any  time  complete  it  by  the 
addition  of  a  new  member  or  members,  and  order  it  to  reassemble  for  business.  Ibid., 
88,  par.  5.  Where,  though  reduced  by  the  absence  of  members,  operation  of  challenges, 
etc.,  to  below  five  members,  a  court  yet  proceeds  with  and  concludes  the  trial,  its 
further  proceedings,  including  its  finding  and  sentence  (if  any),  are  unauthorized  and 
inoperative.    Ibid.,  par.  6. 

»  Dig.  J.  A.  Gen.,  609,  par.  4. 

The  president  of  a  military  court  has  no  command  as  such.  As  presiden  the  cannot 
give  an  order  to  any  other  member.  Ibid.  See.  also,  the  title  The  Officers  of  Court* 
martial  in  the  chapter  entitled  The  Incidents  of  the  Trial. 

In  deliberations  on  questions  raised  upon  a  trial,  as  well  as  in  the  finding  and  the 
adjudging  of  the  sentence,  the  presiding  member  is  on  a  perfect  equality  with  the  other 
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•  For  the  president  of  a  court-martial  to  assume  to  adjourn  the  court 
against  the  vote  of  the  majority  of  the  members  would  be  an  unauthorized 
act  and  a  grave  irregularity,  properly  subjecting  him  to  a  charge  under  the 
62d  Article.1 

CONTEMPT  OF  COURT. 

The  86th  Article  of  War  confers  upon  a  court-martial  the  power  to 
"  punish,  at  discretion,  any  person  who  uses  any  menacing  words,  signs,  or 
gestures  in  its  presence,  or  who  disturbs  its  proceedings  by  any  riot  or 
disorder."  The  contempt  described  in  the  Article  is  that  known  to  the  law 
as  direct  or  criminal  contempt,  that  is,  the  act  or  omission  constituting  the 
offense  must  have  taken  place  in  the  actual  presence  of  the  court  itself. 
The  term  constructive  contempt  applies  to  similar  conduct  committed  out- 
side the  presence  of  the  court,  or  to  a  willful  failure  to  obey  its  lawful 
mandate.  Over  this  form  of  contempt  courts-martial  have  no  jurisdiction ; 
if,  however,  constructive  contempt  be  charged  against  a  military  person,  the 
court  may  cause  charges  to  be  prepared  and  submitted  to  the  proper  conven- 
ing authority ;  but  if  the  offender  be  a  civilian,  not  subject  to  military  juris- 
diction, the  court-martial  is  absolutely  without  power  to  proceed  in  the 
matter,  and  can  neither  apply  a  remedy  nor  request  its  application  by  the 
civil  authority. 

Being  a  tribunal  of  special  and  limited  jurisdiction,  a  court-martial  has 
only  statutory  powers.  Its  judicial  authority  being  derived  wholly  from 
statutes  (chiefly  from  the  Articles  of  War),  it  can  exercise  no  common-law 
functions,  such,  for  example,  as  the  general  power  to  punish  for  contempt. 
Its  origin  and  authority  being  statutory,  the  several  enactments  investing  it 
with  its  powers  must  be  closely  followed.  No  presumption  can  be  made  in 
favor  of  its  jurisdiction.9 

members.  Be  has  do  casting  vote,  nor,  if  the  vote  is  even,  does  hit  vote  have  any 
greater  or  other  weight  or  effect  than  that  of  any  other  member.    Ibid.,  par.  8. 

"  A  president  of  the  court  will  not  be  announced.  The  officer  highest  in  rank  present 
will  act  as  president."  Besides  his  duties  and  privileges  as  a  member,  the  president  is 
the  organ  of  the  court  to  maintain  order  and  conduct  its  business.  He  speaks  and  acts 
for  the  court  in  every  inst  nice  where  a  rule  of  action  has  been  prescribed  by  law,  regula- 
tions, or  its  own  resolution.  He  administers  the  oath  to  the  judge-advocate,  and 
Authenticates  by  his  signature  all  acts,  orders,  and  proceedings  of  the  court  requiring  it. 
Manual  for  Courts- martial,  22,  par.  1. 

1  Dig.  J.  A.  Gen.,  609,  par.  8. 

*  Dig.  J.  A.  Gen.,  81 9,  par.  25.  The  authority  of  a  court-martial  to  punish  as  for  a 
contempt,  being  confined  by  the  code  (Art.  86)  to  cases  of  acts  of  menace  or  disorder 
committed  in  its  presence,  such  a  court  would  not  be  empowered  to  punish,  as  being  in 
contempt,  a  witness  appearing  before  it  whose  attendance  it  had  been  necessary  to  compel 
by  process  of  attachment,     ibid..  759,  par.  38. 

A  court  martial  has  none  of  the  common-law  power  to  punish  for  contempt  vested  in 
the  ordinary  courts  of  justice,  but  only  such  authority  as  is  given  it  by  this  article. 
Thus,  held  thit  a  court  m-irtial  would  not  be  authorized  to  punish,  as  for  a  contempt, 
under  this  Article  (or  otherwise),  a  civilian  witness  duly  summoned  and  appearing  before 
It,  but,  when  put  on  the  stand,  declining  (without  disorder)  to  testify.  Ibid.,  99,  par.  2. 
Bee,  also,  18  Opin.  Atty.-Gen.,  278. 
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Procedure. — Where  a  contempt  within  the  description  of  this  Article  has 
been  committed  and  the  court  deems  it  proper  that  the  offender  shall  be 
punished,  the  proper  course  is  to  suspend  the  regular  business  and,  after 
giving  the  party  an  opportunity  to  be  heard  in  explanation,1  to  proceed,  if 
the  explanation  is  insufficient,  to  impose  a  punishment,  resuming  thereupon 
the  original  proceedings.  The  action  taken  is  properly  summary,  a  formal 
trial  not  being  called  for,  and  the  approval  of  the  reviewing  authority  is  not 
necessary  either  to  the  validity  of  the  sentence  or  as  a  condition  precedent 
to  its  execution;  the  punishment  imposed  by  the  court  being  carried  into 
effect  by  the  commanding  officer  of  the  post  or  place  at  which  the  trial  is  in 
progress.  Close  confinement  in  quarters  or  in  the  guard-house  during  the 
trial  of  the  pending  case,  or  forfeiture  of  a  reasonable  amount  of  pay,  has 
been  the  more  usual  punishment.  Instead  of  proceeding  against  a  military 
person  for  a  contempt  in  the  mode  contemplated  by  this  Article,  the  alterna- 
tive course  may  be  pursued  of  bringing  him  to  trial  before  a  new  court  on  a 
charge  for  a  disorder  under  Article  62. a 

THE  FINDING. 

The  arguments  or  statements  having  been  submitted  by  or  in  behalf  of 
the  prosecution  and  defense,  the  court  is  cleared  and  closed  for  deliberation 
and  finding.  Whenever,  during  the  progress  of  the  trial,  the  court  goes  into 
closed  session,  the  judge-advocate,  the  clerk,  the  reporter,  the  interpreter, 
and  all  other  officers  or  employees  of  the  court,  as  well  as  the  accused  and 
his  counsel,  and  the  spectators  and  bystanders  if  there  be  any,  withdraw 
from  its  presence.8  When  the  court  has  thus  been  cleared  and  closed,  it  is 
prepared  to  engage  in  deliberation  with  a  view  to  determine  the  guilt  or 
innocence  of  the  accused.  It  has  been  seen  that  in  such  collateral  issues  as 
may  arise  during  the  progress  of  a  court-martial  trial,  the  question  at  issue 
is  determined  by  a  mere  preponderance  of  evidence;  the  proof  required  to 
sustain  a  conviction,  however,  is  considerably  stronger  than  this,  and  a  find- 
ing adverse  to  an  accused  person  will  only  be  justified  when  the  court  is 
satisfied  of  his  guilt  beyond  a  reasonable  doubt. 

It  has  been  seen  that  it  is  the  function  of  the  jury  in  a  criminal  trial 
to  determine  the  weight  that  is  to  be  attached  to  the  testimony  submitted 

1  See  General  Court-martial  Orders,  No.  87,  Fourth  Military  District,  1868. 

'  Ibid,,  99,  par.  3.  Compare  Samuel,  684:  Simmons,  §484.  The  latter  course  has 
not  infrequently  been  adopted  in  our  practice. 

*  It  sometimes  happens,  in  the  trial  of  important  cases,  that  the  sessions  of  (he  court 
are  held  in  a  room  capable  of  accommodating  a  large  number  of  spectators,  in  which  event 
it  may  not  be  desirable  to  require  the  spectators  to  withdraw  whenever  the  court  is  closed 
for  deliberation.  In  such  cases,  if  there  be  a  suitable  room,  convenient  to  that  used  for 
the  trial,  the  court  itself  may  withdraw  for  the  purpose  of  deliberation,  returning  to  the 
court-room  when  its  deliberations  have  been  concluded.  The  record  in  such  case  should 
show  that  the  court  "withdrew  for  deliberation/'  and  on  its  conclusion  that  the  court 
"returned  to  the  court-room,"  etc. 
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by  either  side,  and  also  to  determine  the  credibility  of  each  of  the  witnesses.1 
As  this  duty  falls  upon  the  members  in  a  trial  by  court-martial,  it  becomes 
necessary  for  them  to  ascertain,  first,  what  is  alleged  against  the  accused, 
and,  second,  whether  the  allegations  contained  in  the  charges  and  specifica- 
tions have  been  proved  beyond  a  reasonable  doubt.  These  ends  will  be 
attained  by  reading  over  the  several  charges  and  specifications  in  connection 
with  the  evidence  adduced  in  their  support  or  denial.  For  this  purpose  the 
testimony  on  both  sides  may  be  read,  and,  after  full  discussion  of  the  ques- 
tions of  law  and  fact  involved,  having  assigned  to  each  piece  of  testimony 
its  true  evidential  value,  the  court  is  prepared  to  determine  whether,  as  to 
each  charge  and  specification,  the  act  or  omission  charged  has  been  proved 
with  the  degree  of  strictness  that  the  law  requires. 

Seasonable  Doubt. — The  proof  submitted  in  a  court-martial  trial  must 
exclude  reasonable  doubt,  but  not  of  necessity  all  doubt.  "  A  reasonable 
doubt  is  an  honest,  substantial  misgiving  generated  by  the  insufficiency  of 
the  proof;  not  a  doubt  suggested  by  the  ingenuity  of  the  counsel  or  jury, 
unwarranted  by  the  testimony,  nor  born  of  a  merciful  inclination  to  permit 
the  defendant  to  escape,  nor  prompted  by  sympathy  for  him  or  those  con- 
nected with  him;1  it  is  not  a  fanciful  conjecture  which  an  imaginative  man 
may  conjure  up,  but  a  doubt  which  reasonably  flows  from  the  evidence  or 
want  of  evidence;  a  doubt  for  which  a  sensible  man  could  give  a  good  reason, 
which  reason  must  be  based  upon  the  evidence  or  want  of  evidence ;  such 
a  doubt  as  a  sensible  man  would  act  upon  in  his  own  concerns." ' 

Voting. — Having  maturely  considered  the  evidence  adduced  in  connec- 
tion with  the  arguments  or  statements  submitted  in  behalf  of  the  prosecu- 
tion and  defense,  the  court  is  ready  to  pass  upon  the  question  of  guilt  or 
innocence.  In  voting,  the  95th  Article  requires  that  the  "youngest  in 
commission"  shall  vote  first,  and  the  votes  are  therefore  taken  in  the  inverse 
order  of  rank.  The  charges  and  specifications  are  voted  upon  in  the  same 
order  which  was  followed  in  pleading,  the  first  specification  to  the  first 
charge  being  passed  upon,  then  the  second,  third,  etc.,  in  order,  followed 

1  In  a  case  where  tbe  evidence  is  conflicting,  it  is  nti  important  part  of  the  judgment 
of  the  court  to  determine  the  measure  of  the  credibility  to  be  attached  to  the  several  wit- 
nesses. In  its  finding,  therefore,  the  court  may,  in  connection  with  the  testimony, 
properly  take  into  consideration  the  appearance  and  deportment  of  the  witnesses  on  the 
p'rind,  and  their  manner  of  testifying  especially  when  under  cros -examination.  Dig. 
J.  A.  Gen.,  412,  par.  14.  See,  also,  the  chapter  entitled  The  Reviewing  Authority, 
And  compare  Callanan  vs.  Shaw.  24  Iowa,  441. 

That  a  court  cannot  arbitrarily  disbelieve  and  reject  from  consideration  the  state- 
ment, duly  in  evidence,  of  a  witness  not  clearly  shown  to  have  perjured  himself  is  held 
in  tbe  recent  case  of  Evans  vs.  George,  80  111.  51.  See,  also,  tbe  article  Credibility  of 
Witnesses  in  the  chapter  entitled  Evidence. 

1  U.  S.  w.  Harper,  88  Fed.  Rep.,  471. 

•Hopt  w.  People,  120  U.  S.,  430;  U.  S.  vs.  Jones,  81  Fed.  Rep.,  718;  U.  S.  t». 
Meagher,  87  Ibid.,  875;  U.  S.  vs.  Hughes,  84  id.,  782;  U.  S.  vs.  Zes  Cloya,  85  ui , 
498;  U  8.  vs.  McEenzie,  id.,  826;  U.  S.  vs.  King,  84  ibid,  802;  U.  S.  vs.  Means,  42 
ibid.,  099. 
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by  a  vote  tipon  the  charge  itself;  the  other  charges  are  voted  upon  in  the 
same  manner.  A  majority  rote  determines  the  qaestion  of  guilt  or  inno- 
cence in  every  case,  anything  less  than  a  majority  being  insufficient  for  such 
purpose;  hence  a  tie  vote  is  in  substance  a  finding  of  not  proven,  which  in 
law  is  equivalent  to  an  acquittal.1 

Basis  of  Finding. — It  has  been  seen  that  each  member  of  a  court-martial 
is  required,  by  the  obligation  of  his  oath,  to  "  well  and  truly  try  and  deter- 
mine "  the  matter  at  issue  "  according  to  evidence.9'  The  finding  of  the 
court,  therefore,  should  be  governed  by  the  evidence,  considered  in  connec- 
tion with  the  plea.  Where  no  evidence  is  introduced,  the  general  rule  is 
that  the  finding  should  conform  to  the  plea.9 

There  should  be  a  separate  and  independent  finding  upon  each  charge 
and  specification,  and  each  separate  finding  should  cover  the  charge  or 
specification  as  to  which  it  is. made;  so  that  if  any  charge  or  specification  is 
deemed  by  the  court  to  be  proved  only  in  part,  the  finding  shall  show  specifi- 
cally what  is  found  to  be  proved  and  what  not.1 

The  finding  on  the  charge  should  be  supported  by  the  finding  on  the 
specification  (or  specifications),  and  the  two  findings  should  be  consistent 
with  each  other.  A  finding  of  guilty  on  the  charge  would  be  quite  incon- 
sistent with  a  finding  of  not  guilty,  or  guilty  without  attaching  criminality, 
on  the  specification.  So  a  finding  of  guilty  upon  a  well-pleaded  specifica- 
tion, apposite  to  the  charge,  followed  by  a  finding  of  not  guilty  either  of  the 
offense  charged  or  some  lesser  offense  included  in  it,  would  be  an  incon- 
gruous verdict.  No  matter  how  many  specifications  there  may  be,  it 
requires  a  finding  of  guilty  or  not  guilty  on  but  one  specification  (apposite 
to  the  charge)  to  support  a  similar  finding  upon  the  charge.4 

Exceptions  and  Substitutions. — It  is  a  peculiarity  of  the  finding  at  mili- 
tary law  that  a  court-martial,  where  of  opinion  that  any  portion  of  the 
allegations  in  a  specification  is  not  proved,  is  authorized  to  find  the  accused 
guilty  of  a  part  of  a  specification  only,  excepting  the  remainder;  or,  in 
finding  him  guilty  of  the  whole  (or  any  part),  to  substitute  correct  words  or 
allegations  in  the  place  of  such  as  are  shown  by  the  evidence  to  have  been 
inserted  through  error.     And  provided  the  exceptions  or  substitutions  leave 

1  Where,  upon  the  finding,  the  vote  on  a  charge  or  specification  is  lied,  the  accused 
is  in  law  found  not  guilty  thereon  ;  a  majority  vote  being  necessary  to  any  conviction. 
A  statement  in  the  record  to  the  effect  that  the  vote  upon  a  specification,  etc.,  was  a  tie 
and  thiil  the  accused  was  therefore  acquitted  is  of  course  irregular  and  improper.  Diir. 
J.  A.  Gen.,  412,  par.  18.  e 

*  Ibid.,  408,  par.  1. 

*  Ibid.,  par.  8. 

4  Ibid.,  par.  2.  Where  there  is  but  one  specification,  it  is  not  competent  for  a  court- 
martial  to  find  an  accused  not  guilty  of  the  specification  and  yet  guilty  of  the  charge. 
By  finding  him  not  guilty  of  the  specification  they  acquit  him  of  ali  that  goes  to  con- 
stitute the  offense  described  in  the  charge.  Where  the  court  believe  that  the  accused  is 
guilty  of  the  charge  but  not  precisely  as  laid  in  the  specification,  they  should  find  him 
guilty  of  the  latter,  but  with  such  exceptions  or  substitutions  as  may  be  necessary  to 
present  the  facta  as  prove  1  on  the  trial,  and  then  guilty  of  the  charge,    ibid.,  409,  par.  5. 
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the  specification  still  appropriate  to  the  charge  and  legally  sufficient  there- 
under, the  court  may  then  properly  find  the  accused  guilty  of  the  charge  in 
the  usual  manner.1 

Familiar  instances  of  the  exercise  of  the  authority  to  except  and  substi- 
tute in  a  finding  of  guilty  occur  in  cases  where,  in  the  specification,  the 
name  or  rank  of  the  accused  or  some  other  person  is  erroneously  designated, 
or  there  is  an  erroneous  averment  of  time  or  place,  or  a  mistaken  date,  or  an 
incorrect  statement  as  to  amount,  quantity,  quality,  or  other  particular,  of 
funds  or  other  property,  etc.1 

In  finding  guilty  upon  a  specification,  to  except  from  such  finding  the 
word  or  words  which  express  the  gravamen  of  the  act  as  charged  and  found 
is  contradictory  and  irregular;  as,  for  example,  from  a  finding  of  guilty  on 
a  specification  to  a  charge  of  fraud  under  Art.  60,  to  specially  except  the 
word  "  fraudulent "  or  "  fraudulently,"  while  at  the  same  time  finding 
the  accused  guilty  generally  upon  the  charge.' 

■  Dig.  J.  A.  Geo.,  400,  par.  4. 

9  Ibid.,  par.  6.  The  practice  of  making  exceptions  and  substitutions  in  the  findings 
b  well  illustrated  by  the  findiug,  authorized  at  military  law  when  called  for  by  the 
evidence,  of  a  lesser  kindred  offense  included  a$  a  constituent  element  in  the  specific 
offense  charged.  Of  this  form  of  verdict  the  most  familiar  instance  is  the  finding  of 
guilty  of  absence  without  leave  under  a  charge  of  desertion.  A  full  acquittal  of  deser- 
tion includes,  of  course,  an  absence  without  leave  involved  in  it ;  but  where  the  evidence 
falls  short  of  establishing  a  desertion  but  shows  an  unauthorized  absenting  of  himself 
by  the  accused,  he  may  and  should  be  convicted  of  absence  without  leave  as  his  actual 
offense.  In  arriving  at  this  conclusion,  the  findings  on  the  specification  and  charge 
should  be  consistent,  and  the  finding  on  the  former  should  be  such  as  to  support  the 
latter.  In  their  finding  of  guilty  upon  the  specification,  the  court  should  in  terms  except 
from  its  application  such  words  of  the  specification  as  allege  or  describe  desertion 
exclusively,  and  substitute  words  describing  the  lesser  offense ;  the  words  "did  desert," 
for  example,  being  excepted,  and  the  words  "did  absent  himself  without  authority" 
being  substituted.  The  finding  on  the  charge  should  regularly  be  "not  guilty,  but 
guilty  of  absence  without  leave."  Ibid.,  410.  par.  8.  A  simple  finding,  however,  of 
guilty  of  absence  without  leave,  though  an  irregular  form,  would  amount  in  law  to  an 
acquittal  of  the  higher  offense  charged.    Com  pure  Morehcad  vs.  State,  34  Ohio  St.,  212. 

s  Dig.  J.  A.  Gen.,  409,  par.  7.  But  the  authority  to  find  guilty  of  a  minor  included 
offense,  or  otherwise  to  make  exceptions  or  substitutions  in  the  finding,  cannot  justify 
the  conviction  of  the  accused  of  an  offense  entirely  separate  and  distinct  in  its  nature 
from  that  charged.  Thus  held  that  it  was  not  a  finding  of  a  lesser  included  offense  to 
find  the  accused  guilty  merely  of  absence  without  leave  under  a  charge  of  a  violation  of 
the  42d  Article  of  War  in  abandoning  his  post  before  the  enemy.  And  so  held  of  a 
finding,  under  a  charge  of  a  violation  of  Article  39,  of  not  guilty,  but  guilty  of  a  viola- 
tion of  Article  40.  So  where  a  soldier  charged  with  "  conduct  to  the  prejudice  of  good 
order  and  military  discipline,"  in  concealing  the  fact  that  a  fellow  soldier  had  appro- 
priated to  his  own  use  certain  public  property,  was  found  not  guilty  of  the  specification 
as  laid,  but  guilty  of  "having  stolen  the  property  himself,"  and  guilty  of  the  charge, 
and  was  accordingly  sentenced  to  imprisonment,  held  that  such  a  finding  was  mani- 
festly unauthorized.  Having  been  found  not  guilty  of  the  offense  set  forth  in  the  speci- 
fication and  which  alone  he  was  called  upon  to  answer,  he  should  have  been  acquitted 
on  both  charge  and  specification :  the  offense  of  which  he  was  found  guilty  was  not 
alleged  against  him,  and  not  being  included  in  that  charged  could  not  properly  form 
the  subject  of  a  finding.  The  remission  of  his  sentence  therefore  recommended.  Ibid., 
410.  par.  9. 

In  a  case  where  a  court-martial  made  such  exceptions  and  substitutions  in  its  finding 
upon  the  specification  to  a  charge  of  "  forgery  to  the  prejudice  of  good  order  and  mili- 
tary discipline"  as  to  negative  the  material  allegation  of  false  writing  and  leave  no  legal 
basis  for  the  finding  arrived  at  of  guilty  of  the  charge,  advised  that  the  findings  be 
disapproved  as  incongruous  and  insufficient  to  sustain  the  sentence.    Ibid.,  418,  par.  15. 
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Finding  as  to  a  Lesser  Kindred  or  Included  Offense.  —There  may  also  be 
a  finding  of  not  guilty  as  to  the  major  or  principal  offense  charged,  and  a 
finding  of  guilty  of  a  lesser  kindred  and  included  offense.1  "  Of  this  form 
of  verdict  the  most  familiar  instance  is  the  finding  of  guilty  of  absence 
without  leave  under  a  charge  of  desertion.  A  full  acquittal  of  desertion 
includes,  of  course,  an  absence  without  leave  involved  in  it;  but  where  the 
evidence  falls  short  of  establishing  a  desertion  but  shows  an  unauthorized 
absenting  of  himself  by  the  accused,  he  may  and  should  be  convicted  of 
absence  without  leave  as  his  actual  offense.* 

But  the  authority  to  find  guilty  of  a  minor  included  offense,  or  otherwise 
to  make  exceptions  or  substitutions  in  the  finding,  cannot  justify  the  con- 
viction of  the  accused  of  an  offense  entirely  separate  and  distinct  in  its 
nature  from  that  charged.* 

In  arriving  at  this  conclusion,  the  findings  on  the  specification  and  charge 
should  be  consistent,  and  the  finding  on  the  former  should  be  such  as  to 
support  the  latter.  In  their  fiuding  of  guilty  upon  a  specification  alleging 
desertion,  for  example,  the  court  should  in  terms  except  from  its  application 
such  words  of  the  specification  as  allege  or  describe  desertion  exclusively, 
and  substitute  words  describing  the  lesser  offense;  the  words  "  did  desert," 
for  example,  being  excepted,  and  the  words  "  did  absent  himself  without 
authority  "  being  substituted.  The  finding  on  the  charge  should  then  be 
"  not  guilty,  but  guilty  of  absence  without  leave."  * 

The  converse  of  the  proposition  above  stated  is  not  true,  and  a  conviction 
of  a  graver  or  more  serious  offense  in  lieu  of  that  charged  has  never  been 
sanctioned;  such  a  finding,  indeed,  would  constitute  a  departure  from  the 

1  Tbe  practice  of  making  exceptions  and  substitutions  in  tlie  findings  is  well  illus- 
trated by  tbe  finding,  authorized  at  military  law  when  called  for  by  tbe  evidence,  of  a 
toner  kindred  offense  included  as  a  constituent  element  in  the  specific  offense  cliarged. 
Dig.  J.  A  Gen.,  410,  par.  8;  XIII  Opin.  Att.-Gen.,  460.  Compare  Reynolds  w. 
People,  83  111.  479,  and  note  tbe  similar  authority  given  in  criminal  cases  in  tbe  United 
States  courts  by  Sec.  1035,  Rev.  Sts.     See,  also,  note  2,  p.  143  ante, 

1  Dig.  J.  A.  Gen..  410,  par.  8.  Held  that  a  finding,  under  a  charge  of  desertion,  of 
not  guilty  of  desertion  but  guilty  of  a  violation  of  the  40th  Article  of  War  was  not 
allowable  and  should  be  disapproved  ;  the  offense  made  punishable  by  that  Article — 
quitting  guard,  etc.— not  necessarily  being  or  involving  an  absence  without  leave  in  the 
military  sense,  and  the  finding  not  being  necessarily  a  conviction  of  the  absence  without 
leave  contained  in  desertion.    Ibid.,  413,  par.  16. 

1  Ibid.,  410,  par.  9. 

4  Ibid.,  par.  8.  The  authority  thus  to  find,  however,  has  not  been  extended  beyond 
the  case  indicated  in  the  Inst  paragraph  ;  the  reverse,  for  example,  of  this  form  of  find- 
ing has  never  been  sanctioned.  A  finding  of  guilty  of  a  certain  specific  offense  under  a 
charge  of  another  specific  offense,  or  under  a  charge  of  "  conduct  unbecoming  an  officer 
*nd 
div 
obei 

of  Article  22,  or  a  finding  of  drunkenness  on  duty  (or  of  a  violation  of  Article  38),  under  a 
charge  for  a  drunken  disorder  laid  under  Article  62  or  61,  would  be  wholly  unauthorized. 
And,  if  such  a  finding  were  made,  it  could  scarcely  fail  to  be  formally  disapproved. 
And  so  of  a  finding  of  "conduct  unbecoming  an  officer  and  a  gentleman"  under  a 
charge  of  "  conduct  to  the  prejudice  of  good  order  and  military  discipline.'1  Ibid., 
411,  par.  11. 
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fundamental  rule  of  interpretation  of  criminal  statutes;  i.e.,,  that  they  are 
to  be  construed  liberally  as  to  those  parts  which  are  in  favor  of  the  accused, 
and  strictly  as  to  those  clauses  which  are  against  him.1 

Finding  under  61st  and  62d  Articles  of  War. — It  is  a  further  peculiarity 
of  tbe  finding  at  military  law  that  where  an  accused  is  charged  with  "  con- 
duct unbecoming  an  officer  and  a  gentleman,"  or  with  any  specific  offense 
made  punishable  by  the  Articles  of  War,  and  the  court  is  of  opinion  that 
while  the  material  allegations  in  the  specification  or  specifications  are  sub- 
stantially made  out  they  do  not  fully  sustain  the  charge  as  laid,  but  do 
clearly  establish  the  commission  of  a  neglect  of  military  duty  or  a  disorder 
in  breach  of  military  discipline,  as  involved  in  the  acts  alleged,  the  accused 
may  properly  be  found  guilty  of  the  specification  (or  specifications),  and  not 
guilty  of  the  charge  but  guilty  of  "  conduct  to  the  prejudice  of  good  order 
and  military  discipline"  Such  a  form  of  finding  is  now  common  in  our 
practice  (especially  where  the  charge  is  laid  under  Art.  61),  and  its  legality 
is  no  longer  questioned.' 

Protests. — Where  the  majority  of  the  members  of  a  court-martial  have 
come  to  a  decision  upon  any  question  raised  in  the  course  of  the  proceedings, 
or  upon  the  finding  or  sentence,  no  individual  of  the  minority,  whether  the 
president  or  other  member,  is  entitled  to  have  a  protest  made  by  himself 
against  such  decision  entered  upon  the  record.  The  conclusions  of  the  court 
(except  in  cases  of  death-sentences,  where  a  concurrence  of  two  thirds  is 
required)  are  to  be  determined  invariably  by  the  vote  of  the  majority  of  its 
members,  and  it  is  much  less  important  that  individual  members  should 
have  an  opportunity  of  publishing  their'  personal  convictions  than  that  the 
action  of  the  court  should  appear  upon  the  formal  record  as  that  of  the 
aggregate  body,  and  should  carry  weight  and  have  effect  as  such.  Nor  can 
a  protest  (against  the  finding  or  otherwise)  by  a  minority  of  the  members 
be  appended  to  the  record  on  a  separate  paper.1 

Acquittals. — It  has  been  seen  that,  in  order  to  convict,  the  evidence 
should  be  such  as  to  satisfy  the  court  of  the  guilt  of  the  accused  "  beyond  a 
reasonable  doubt."    If,  therefore,  such  reasonable  doubt  exists,  it  must  find 


1  Dig.  J.  A.  Gen.,  411,  par.  11. 

•  Ibtd..  par.  10.  The  geueral  finding  of  "conduct  to  the  prejudice,"  etc  ,  in  the 
cases  indicated  in  the  paragraph  above  cited,  U  sanctioned  in  order  to  prevent  a 
failure  of  justice,  not  for  the  purpose  of  relieving  the  accused  of  any  of  his  due 
share  of  culpability.  It  should  not,  therefore,  be  resorted  to  where  tbe  specific  offense 
charged  U  substantially  made  out  by  the  testimony.  Thus  iu  a  case  where  the  facts 
set  forth  in  the  specification  to  a  charge  of  "conduct  unbecoming  an  officer  and  a 
gentleman."  and  clearly  established  by  the  evidence,  fixed  unmistakably  upon  the 
accused  dishonorable  behavior  compromising  him  officially  and  socially,  held  that  a  find- 
ing  by  the  court  that  he  was  guilty  only  of  "conduct  to  the  prejudice  of  good  order  and 
military  discipline"  should  not  be  accepted,  but  that  the  court  should  be  reconvened  for 
the  purpose  of  inducing,  if  practicable,  a  finding  in  accordance  with  the  facts  aud  with 
justice.     Jbid  ,  412,  par.  12  ;  see  also  ihid..  411.  par.  11. 

*  Dig.  J.  A.  Gen.,  619.    See  also  Simmons,  §  469 ;  Hough  (Precedents),  703,  note  4. 
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expression  in  a  finding  of  "  not  guilty  "  as  to  the  specification  in  respect  to 
which  the  doubt  exists,  and  the  accused  is  entitled  to  an  acquittal.  The 
same  conclusion  is  reached  where  there  is  a  tie  vote/  or  where  a  sentence  is 
not  supported  by  the  majority  which  is  expressly  required  to  support  a  con* 
yiction  in  respect  to  certain  Articles  of  War.* 

Forms  of  Acquittal. — An  acquittal,  in  the  above  cases,  is  an  inevitable 
consequence  of  the  finding  of  "  not  guilty,9'  and  is  entered  upon  the  record 

in  the  following  form:  "and  the  court  does  therefore  acquit  him, 

A  B, th  Regiment  of  Infantry."     Where  the  accused  is  a  commissioned 

officer  and  the  circumstances,  as  set  forth  in  the  evidence,  are  such  as  to 
justify  the  conduct  which  has  been  made  the  subject  of  inquiry  or  to  nega- 
tive completely  the  theory  of  guilt,  a  form  of  acquittal  is  sometimes  agreed 
to  in  the  following  form:  "  and  the  court  does  therefore  fully  "  or  "  honor- 
ably acquit  him,"  etc.,  or  "fully  and  honorably  acquit."  Such  a  con- 
clusion is  warranted  where  the  effect  of  conviction  would  have  been  to 
cast  a  stigma  upon  the  personal  or  professional  character  of  the  accused. 
As  charges  are  now  required  to  be  carefully  investigated  prior  to  their  refer- 
ence to  courts-martial  for  trial,  additions  of  the  kind  above  mentioned  have 
become  less  frequent  than  was  formerly  the  case.8 

Bemarks  in  Connection  with  Findings  and  Sentences. — It  is  a  well- 
established  principle  of  court-martial  procedure  that  a  court  may,  in  a 
proper  case,  make  additions  to  its  finding  in  the  form  of  remarks  or  animad- 
versions upon  the  conduct  of  parties  or  witnesses,  or  the  motives  which 
have  actuated  conduct  in  particular  cases.  "  Courts-martial,  in  acquitting, 
have  sometimes  remarked  in  very  strong  terms  of  disapprobation  on  the 
conduct  of  the  prosecutor,  and  in  reprehension  of  occurrences  prejudicial 
to  discipline  which  have  appeared  in  their  records.  They  have  also  de- 
clared charges  to  be  frivolous,  vexatious,  and  groundless,  and  sometimes 
malicious,  and  not  originating  in  a  desire  to  promote  the  good  of  the  service, 
but  proceeding  from  warmth  of  temper  or  ignorance,  or  from  insubordina- 
tion, or  personal  animosity  to  the  accused,  and  from  resentment,  revenge, 
conspiracy,  or  other  improper  motives.  So,  on  the  other  hand,  courts  have 
Jrequently  declared  that,  in  their  opinion,  the  prosecutor  was  actuated  by 
40  illiberal  or  improper  motives,  but  from  a  sense  of  duty  and  regard  for  the 
oenefit  of  the  service,  or  that  his  conduct  has  been  laudable  and  honorable 
or  regular  and  impartial;  such  remarks  by  the  court,  have  generally  been 
produced  by  assertions  or  insinuations  of  the  prisoner,  not  supported  by  evi- 

1  A  tie  vote  upon  any  proposition  submitted  to  the  court  is  equivalent  to  a  vote  in  the 
negative, — a  majority  vote  being  necessary  to  a  determination  in  the  affirmative, — and 
the  proposition  is  not  approved.  Where  the  vote  is  a  tie  upon  an  objection  to  testimony, 
the  objection  is  not  sustained.  Where  it  is  tied  upon  a  certain  proposed  finding  or  form 
of  sentence,  the  same  is  not  adopted.     Dig.  J.  A.  Gen.,  747. 

*  See  96th  Article  of  War.    See,  also,  Dig.  J.  A.  Gen.,  112,  par.  1. 

'  Simmons,  g  700. 
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deuce;  and  have  occasionally  accompanied  an  acquittal,  at  other  times  a 
conviction.1 

In  submitting  such  remarks  or  additions  to  its  finding,  the  court  should 
bear  in  mind  the  well-defined  limits  which  divide  the  functions  of  the  court- 
martial  from  those  of  the  reviewing  officer.  The  officer  appointing  the  court 
is  responsible  for  the  maintenance  of  discipline  in  the  command;  the  func- 
tions of  a  court-martial  being  restricted  to  the  trial  of  the  particular  case 
before  it.  Its  animadversions,  therefore,  should  be  rigidly  limited  to  matters 
disclosed  by  the  evidence  submitted  in  the  course  of  the  trial,  and  should 
relate  to  parties  thereto,  to  witnesses  who  have  testified,  or  to  persons  whose 
conduct  or-  motives  have  been  made  the  subject  of  inquiry.  For  the  same 
reason  the  animadversions,  if  made,  should  be  specific  in  character  and  not 
general;  conduct  not  sufficiently  marked  or  decided  to  be  susceptible  of 
characterization  ought  not  to  be  made  the  subject  of  either  comment  or 
stricture. 

previous  coisrvicnoKs. 

Procedure. — "  In  every  case  where  evidence  of  previous  convictions*  is 
admissible,  and  the  accused  is  convicted  of  the  offense,  the  court,  after 
determining  its  findings  and  before  awarding  sentence,  will  be  opened  for 
the  purpose  of  ascertaining  whether  there  be  such  evidence  and,  if  so,  of 
hearing  it."  *  The  judge-advocate  and  the  accused  and  his  counsel  return 
to  the  presence  of  the  court,  and  the  former  submits  such  evidence  of  previous 
convictions  as  have  been  referred  to  the  court  by  the  proper  convening, 
authority.*  In  presenting  such  evidence  the  rules  regulating  the  presenta- 
tion of  documentary  testimony  are  applied  by  the  court. 

1  The  remarking  by  the  court,  in  connection  with  the  finding  or  sentence,  unfavor- 
ably upon  an  officer  or  soldier  (other  than  the  accused)  whose  conduct  is  exhibited  by 
the  testimony,  or  upon  an  act  or  practice  deemed  proper  to  be  noted  in  the  interests  of 
military  discipline,  though  now  comparatively  unusuar,  is  sanctioned  by  the  authorities- 
aa  permissible  and  regular  in  a  proper  case.  Dig.  J.  A.  Gen.,  318,  par.  26.  See,  also, 
Simmons,  §§  699-707:  Kennedy,  196-7;  DeHart,  182-3;  O'Brien,  268.  In  Jekyll  «*. 
Moore,  2  Bos.  &  Pul.,  841,  the  expression  of  opinion  by  a  court-martial,  in  acquitting  an 
accused,  that  the  prosecution  had  been  actuated  by  malice  was  held  not  to  constitute  a 
libel. 

1  By  "  previous  conviction  "  is  meant  a  conviction  where  the  sentence  has  been, 
approved  by  competent  authority.  This  refers  to  all  trials  except  where  the  post  com- 
mander sits  as  a  summary  court,  when  no  approval  of  the  sentence  is  required  by  law. 
For  instructions  as  to  when  evidence  of  previous  convictions  must  be  submitted  with 
charges,  see  page  19,  note  1;  and  for  instructions  to  summary  courts  regarding  previous 
convictions,  see  Manual  for  Courts- martial,  page  78. 

s  Manual  for  Courts-martial,  49,  par.  1.  See  par.  929,  A.  R.,  1895,  and  Manual  for 
Courts-martial,  p.  60,  par.  2. 

4  Held  that  the  reopening  of  the  court,  after  a  conviction,  to  receive  evidence  of 
previous  convictions  was  not  a  violation  of  the  84th  Article  of  War.  The  procedure 
was  designed  to  carry  out  the  spirit  of  the  legislation  which  excluded  judge-advocates 
from  closed  sessions — to  place  prosecution  and  defense  on  a  more  equal  footing,  by 
allowing  the  accused  to  be  present  when  evidence  of  previous  convictions  is  submitted 
and  to  scrutinize  the  same  and  test  their  legality.    Dig.  J.  A.  Gen.,  609,  par.  1. 

A  court-martial  refused  to  take  into  consideration  evidence  of  previous  convictions 
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Proof  of  Previous  Convictions. — Previous  convictions  by  courts-martial 
other  than  the  summary  court  are  proved  by  the  records  of  the  trials  or  by 
duly  authenticated  orders  promulgating  them/  The  proper  evidence  of 
previous  convictions  by  summary  court  is  the  copy  of  a  summary-court  record 
furnished  to  company  and  other  commanders,  as  required  by  paragraph  932, 
Army  Regulations  of  1895,  or  one  furnished  for  the  purpose  and  certified  to 
be  a  true  copy  by  the  post  commander  or  adjutant.1 

The  previous  convictions  are  not  limited  to  those  for  offenses  similar  to 
the  one  for  which  the  accused  is  on  trial.  The  object  is  "  to  see  if  the 
prisoner  is  an  old  offender,  and  therefore  less  entitled  to  leniency  than  if  on 
trial  for  his  first  offense."  This  information  might  not  be  fully  obtained  if 
evidence  of  previous  convictions  of  similar  offenses  only  were  laid  before  the 
court.  It  has  no  bearing  upon  the  question  of  guilt  of  the  particular  charge 
on  trial,  but  only  upon  the  amount  and  kind  of  punishment  to  be  awarded,8 
and  to  this  end  it  is  proper  that  all  previous  convictions  should  be  known. 
As  the  accused  is  not  on  trial  for  the  offenses  evidence  of  the  previous  con- 
victions of  which  it  is  proposed  to  introduce,  the  103d  Article  of  War  does 
not  apply.4 

THE  SENTENCE. 

Mandatory  and  Discretionary  Sentences  — A  finding  having  been 
reached,  and  the  evidence  of  previous  convictions,  if  any  such  there  be, 

offered  by  the  judge-advocate,  on  the  grounds,  first,  that  accused  had  been  previously 
punished  for  each  offense;  second,  that  he  had  not  introduced  any  testimony  In  support 
of  his  character,  and,  in  the  absence  of  such  testimony,  the  rules  of  evidence  preclude 
ut tacking  the  same.  Held  that  such  objections  were  not  well  taken.  Dig.  J.  A.  Gen., 
610,  par.  2. 

1  If  the  order  of  publication  does  not  show  the  actual  offense,  ns  by  not  setting  forth 
the  specifications,  the  original  proceedings  {i.e.,  the  original  or  a  duly  certified  copy) 
should  be  put  in  evidence.  A  memorandum  of  the  previous  convictions  is  not 
sufficient;  they  must  be  shown  either  by  the  records  of  the  trials  or  by  duly  authen- 
ticated copies  of  the  orders  of  promulgation.  It  is  unauthorized  for  the  judge-advocate 
to  introduce,  or  the  court  to  admit,  as  evidence  of  previous  convictions  (or  in  connection 
with  proper  evidence  of  the  same),  the  statement  of  service,  etc.,  required  by  par.  927, 
A.  R.  of  1895,  to  be  furnished  to  the  convening  authority  with  the  charge.  Dig.  J.  A. 
Gen.,  610,  par.  3.    See  Circ.  13,  H.  Q.  A.,  1890. 

Previous  convictions,  except  of  desertion  on  a  trial  for  desertion,  not  adjudged 
during  the  current  pending  enlistment  of  the  soldier,  but  incurred  during  a  prior  enlist- 
ment, are  not  admissible.    Ibid.,  610,  par.  5. 

Evidence  of  a  previous  conviction  is  not  admissible  where  the  findings  were  dis- 
approved by  the  proper  reviewing  authority.  As  to  all  trials  (except  those  had  by  a 
summary  court  where  the  post  commander  acts  as  the  court,  and  no  approval  of  the 
sentence  is  required  by  law),  the  term  "previous  conviction,"  as  employed  in  G.  O.  21 
of  1891  means  a  conviction  to  which  effect  has  been  given  by  the  approval  of  the 
sentence  by  competent  authority.  Ibid.,  611,  par.  7.  See  Circ.  10,  H.  Q.  A.,  1893,  and 
note  2,  page  147,  ante. 

Evidence  of  a  previous  conviction  by  a  civil  court  is  not  admissible  in  this  procedure. 
Dig.  J.  A.  Gen.,  611,  par.  6. 

■  Paragraph  929,  Army  Regulations  of  1895. 

*  For  effect  upon  amount  of  punishment,  see  Manual  for  Courts-martial,  p.  59,  sec. 
1.  See,  also,  par.  1,  supra. 

4  Manual  for  Courts- martial,  49,  par.  3.  This  rule  is  not  changed  by  the  order  of  the 
President  prescribing  the  limits  of  punishment. 
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having  been  submitted,  the  court  is  again  cleared  and  closed  to  enable  the 
court  to  vote  upon  an  appropriate  sentence.  Sentences  are  either  mandatory 
or  discretionary.  A  mandatory  sentence  is  one  determined,  in  kind  and 
amount,  by  the  express  terms  of  a  statute,  and  which  must  be  imposed  by 
the  court  as  an  inevitable  consequence  of  conviction  of  the  offense  to  which  it 
is  attached  by  law.  For  such  offense,  indeed,  no  other  sentence  may  lawfully 
be  imposed.  A  discretionary  sentence  is  one  in  which  an  appropriate 
punishment  is  determined  by  the  court,  having  in  view  the  interests  of 
discipline,  the  character  of  the  offense,  and  the  evidence  submitted  in  proof 
of  its  commission. 

Between  the  two  classes  of  sentences  above  described  lies  a  group  of 
sentences  in  which  the  discretion  of  the  court  in  imposing  them  is  to  some 
extent  restricted,  being  exercised  within  certain  limits  established  by  the 
President  in  pursuance  of  the  authority  conferred  by  the  Act  of  September 
27,  1890. *  The  limitations  of  punishment  so  authorized  have  been  fixed  by 
the  President  in  respect  to  a  number  of  military  offenses,  and  have  been 
published  to  the  Army  in  suitable  Executive  Orders,1  and,  as  so  established, 
must  be  strictly  observed  by  all  military  tribunals  in  determining  upon  the 
kind  and  amount  of  punishment  imposed  for  the  specific  offenses  therein 
enumerated. 

Voting  upon  the  Sentence. — Upon  a  conviction  by  a  majority  vote  of  the 
court,  all  the  members  of  the  court,  those  who  voted  for  an  acquittal  equally 
with  those  who  voted  for  conviction,  must  vote  for  some  sentence.  This, 
though  formerly  doubted,  has  long  been  established  as  a  principle  in  our 
military  law.  While  a  member  who  voted  for  an  acquittal  cannot  of  course 
be  compelled  to  vote  a  punishment,  yet  his  persistent  refusal  to  do  so  would 
be  a  neglect  of  duty,  rendering  him  amenable  to  a  charge  under  Art.  62*' 
The  order  of  voting  is  the  same  as  that  pursued  in  reaching  a  finding,  in 
inverse  order  of  rank. 

If  the  punishment  attached  to  the  offense  be  mandatory,  such  sentence 
must  be  imposed,  upon  conviction,  as  the  sentence  of  the  court.  If  the 
sentence  be  wholly  or  in  part  discretionary,  the  obligation  to  vote  remains 
unchanged;  the  term  "  to  vote  "  as  here  used,  especially  when  construed  in 
connection  with  the  member's  oath  and  the  existing  custom  of  service, 
implies  an  obligation  on  the  part  of  each  member  to  formulate  and  submit 
a  sentence  imposing  such  punishment  as,  in  his  opinion,  is  adequate  to  the 
offense  charged. 

The  approved  practice  of  military  courts  in  determining  upon  their 
sentences  is  believed  to  be  as  follows :  Each  member  writes  a  sentence  and 
deposits  it  with  the  president,  and  (no  sentence  having  been  adopted  by  a 

1  26  Stat,  at  Large,  491.  See.  also,  the  Act  of  October  1,  1890  (26  Stat,  at  Large,  648). 
*  See  Executive  Orders  of  February  26, 1891,  and  March  20,  1895,  the  latter  of  which 
is  dow  in  force. 

»  Dig.  J.  A.  Gen.,  696,  par.  2. 
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majority  of  votes)  the  court,  after  all  the  sentences  have  been  read  to  it 
by  the  president,  proceeds  to  vote  upon  them  in  the  order  of  their  severity, 
beginning  with  the  least  severe,  until  some  one  of  those  proposed  is  agreed 
upon  by  a  majority  of  votes.  It  is  not  essential,  however,  that  this  form  of 
voting  should  be  pursued — it  being  open  to  the  court,  in  its  discretion,  to 
adopt  a  different  one.1 

Where  the  Article  of  War  under  which  the  charge  is  laid  is  mandatory 
as  to  the  punishment,9  and  the  sentence  imposes,  in  connection  with  the 
mandatory  punishment,  a  further  penalty  or  penalties,  this  addition  to  the 
sentence  does  not  affect  its  legality  so  far  as  relates  to  the  mandatory  punish- 
ment; as  to  this  it  is  valid  and  operative,  though  as  to  the  rest  it  is  a  nullity.* 

In  a  case  where  its  sentence  is  entirely  discretionary,  a  court-martial  may 
impose  any  punishment  that  is  sanctioned  by  usage  (the  "  custom  of  tho 
service9'  referred  to  in  Art.  84),  although  (in  cases  of  soldiers)  the  same 
may  not  be  included  in  the  list  of  the  more  usual  punishments  contained  in 
the  Manual  for  Courts-martial/  Where,  however,  the  discretion  of  the  court 
is  restricted  in  its  exercise  by  the  operation  of  the  Executive  order  imposing 
limits  upon  its  power  to  award  discretionary  punishments,  the  terms  of  such 
order  must  be  strictly  complied  with. 

Interpretation  of  Terms  used  in  Sentences. — "Month,"  "Months."—** 
The  word  "  month  "  or  "  months,"  employed  in  a  sentence,  is  to  be  Qon- 
Btrued  as  meaning  calendar  month  or  months;  the  same  significance  being 
given  to  the  term  as  is  now  commonly  given  to  it  in  the  construction  of 
American  statutes  in  which  the  word  is  employed.  The  old  doctrine  that 
"  month  "  in  a  sentence  of  court-martial  meant  lunar  month  has  long  since 
ceased  to  be  accepted  in  our  military  law.6 

"  Day,"  "  Days."— The  term  "  day  "  or  "  days,"  when  used  in  the 
order  of  the  President  imposing  limitations  upon  punishments,  has  reference 
to  a  day  of  twenty-four  hours,"  and  this  rule  applies  generally  to  the  use  of 
the  term  in  connection  with  a  term  of  imprisonment  or  confinement.  It  haa 
been  held,  however,  that  the  term  "  days  "  in  a  sentence  of  a  regimental 
court  requiring  a  soldier  "  to  walk  four  days  with  a  loaded  knapsack,"  etc., 
did  not  include  nights,  and  should  not  be  considered  as  embracing  any  longer 

1  Di<r.  J.  A.  Gen.,  695,  par.  1.  Where  a  sentence  may  or  should  be  composed  of 
more  than  one  of  the  authorized  forms  of  punishment,  as  or  confinement  and  forfeiture  of 
pay,  for  example,  the  court  may,  by  appropriate  motions,  pass  informally  upon  the 
several  elements  of  which  the  sentence  may  be  composed  ;  this  question  having  been 
determined  by  a  majority  of  votes,  it  only  remains  to  fix  upon  the  amount  of  pay  to  be 
forfeited  and  the  term  of  confinement  to  be  imposid. 

*  Such  punishments  are  required  by  Articles  6,  6,  13,  14, 15,  18,  26,  87,  88,  50,  57,  59, 
61,  and  65. 

*  Dig.  J.  A.  Gen.,  696,  par.  8. 

4  Ibid..  697,  par.  6.    For  a  list  of  such  punishments,  see  Manual  for  Courts-mar- 
tial, p  50,  par.  3;  see,  also,  the  chapter,  post,  entitled  Punishments. 
6  Dig.  J.  A.  Gen.,  699,  par.  12. 

*  Ibid.,  491,  par.  4. 
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period  of  the  twenty-four  hours  than  that  included  between  reveill6  and 
retreat. 

Terms  Relating  to  Pay  and  Allowances. — As  will  presently  be  seen,  pay 
cannot  be  forfeited  (in  a  sentence)  by  implication.  If  the  court  intends 
to  forfeit  pay,  the  penalty  of  forfeiture  should  be  adjudged  in  express  terms 
in  the  sentence.1  No  otlier  punishment  imposable  by  court-martial — neither 
a  sentence  of  death,  dismissal,  suspension,  dishonorable  discharge,  nor 
imprisonment — involves  per  se  a  forfeiture  or  deprivation  of  any  part  of  the 
pay  or  allowances  due  the  party  at  the  time  of  the  approval  or  taking  effect 
of  the  sentence.*  Nor  can  pay  be  forfeited  by  any  misconduct  of  a  soldier, 
however  grave  (other  than  desertion  or  absence  without  leave),  unless  he  is 
brought  to  trial  and  expressly  sentenced  to  forfeiture  for  the  same.4  All 
forfeitures  by  sentence,  whether  or  not  so  expressed  to  be  in  terms,  are  to 
be  understood  and  treated  as  forfeitures  to  the  United  States,  accruing  to 
the  general  treasury.6 

Where  a  sentence  imposes  a  forfeiture  of  the  "  monthly  "  pay  or  a  part 
of  the  "  monthly  "  pay  of  a  soldier  for  a  designated  number  of  months,  the 
earn  forfeited  is  the  amount  indicated  multiplied  by  the  number  of  months. 
Thus  where  the  sentence  of  a  soldier  imposed  a  confinement  for  eight  months 
with  a  forfeiture  of  eight  dollars  of  his  monthly  pay  for  the  same  period,  the 
sum  forfeited  was  not  eight  but  sixty-four  dollars.* 

A  forfeiture  by  sentence  of  "pay  and  allowances,"  while  it  does  not 

1  Dig.  J.  A.  Gen.,  090,  par.  Id. 

f  Ibid,,  417,  par.  2.     Compare  Elliott  tn  R.  R.  Co..  9  Otto,  573. 

*  Ibid.  This  principle  is  well  illustrated  by  ibe  opinion  of  the  Attorney- General  (13 
Opins.,  103).  concurring  with  an  opinion  of  the  Judge- Advocate  General  in  the  case  of 
Major  Herod,  where  it  was  held  that  the  fact  that  the  accused  had  been  sentenced  to  death, 
on  conviction  of  murder,  did  not  affect  his  right  to  his  pay  from  the  date  of  his  arrest 
to  that  of  the  final  action  taken  on  the  senteuce  by  the  President.  And  see  the  more 
recent  opinion  of  the  Attorney-General  of  November  9*  1876,  (15  Opins.,  175.)  to  the 
effect  that  the  pay  of  officers  und  seamen  of  the  navy  is  not  divested  by  the  operation 
of  sentences  or  imprisonment  or  suspension,  but  only  when  forfeited  in  specific  and 
express  terms  in  the  sentence. 

*  Ibid.,  417,  par.  2.    Retained  pay  may  be  so  forfeited.     See  par.  1369,  A.  R.  1895. 

1  Ibid.,  418,  par.  5.  Soldiers'  pay  forfeited  by  sentence  to  the  United  States  was,  by 
the  Act  of  March  8. 1851,  (Sec.  4818,  Rev.  Sts.,)  appropriated  for  the  support  of  the 
Soldiers'  Home.  This  appropriation,  as  here  expressed,  is  of  "all  stoppages  or  fines 
adjudged  against  soldiers  by  sentence  of  courts-martial,  over  and  above  any  amount  that 
may  be  due  for  the  reimbursement  of  government  or  of  individuals."  The  "in- 
dividuals" here  intended  were  no  doubt  sutlers  and  laundresses,  or  other  persons, 
(including  perhaps  the  class  for  whom  "  reparation  "  is  provided  by  Art.  54,)  to  whom 
■a lien  on  soldiers'  pay  may  be  given  by  statute  or  regulation. 

Pay  forfeited  by  sentence  of  court-martial  can  accrue  to  the  United  States  only.  A 
sentence  cannot  forfeit  (appropriate,  or  "stop  ") pay  for  the  reimbursement  or  benefit  of 
■an  individual,  civil  or  military,  however  justly  the  same  may  be  due  him,  either  for 
money  borrowed,  stolen,  or  embezzled  by  the  accused,  or  to  satisfy  any  other  pecuniary 
liability  of  the  accused  whether  in  the  nature  of  debt  or  damages  ;  nor  ran  a  senteuce 
forfeit  pay  for  the  support  or  benefit  of  the  family  of  the  accused,  or  for  the  benefit  of 
a  company  fund,  post  fund,  hospital  fund,  etc.,  none  of  these  funds  being  money  of  the 
United  States.    Dig.  J.  A.  Gen.,  418,  par.  5. 

*  Dig.  J.  A.  Gen.,  419.  par.  6.  See,  also,  the  opinion  of  the  Judije- Advocate  General 
published  in  G.  O.  121.  War  Department,  1874,  and  par.  951,  A.  R.  1895. 
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affect  the  right  of  the  soldier  to  receive  daring  his  term  of  enlistment  the 
usual  allowance  of  clothing  in  kind,  forfeits  any  pecuniary  allowance  that 
may  be  due  the  soldier  on  account  of  clothing  not  drawn.1  While  he  re- 
mains in  the  service  a  soldier  must  be  clothed  as  well  as  fed.  The  excep- 
tion sometimes  made  by  courts-martial  in  such  sentences,  "  except  necessary 
clothing,"  being  in  the  nature  of  surplusage,  is  thus  seen  to  be  unnecessary.* 

Where  the  sentence  is  confinement  for  a  certain  number  of  months  or 
years,  with  a  forfeiture  of  pay  "  for  the  same  period,"  the  execution  of  the 
forfeiture  properly  begins  and  ends  with  the  term  of  the  confinement.' 

A  forfeiture  of  pay  "  now  due  "  means  due  at  the  date  of  the  promulga- 
tion of  the  approved  sentence.4  Pay  which  is  not  due  cannot  be  forfeited 
by  a  sentence  purporting  to  forfeit  only  pay  which  is  due/ 

A  forfeiture  of  a  soldier's  pay,  not  limited  by  the  sentence  to  the  pay  of 
any  particular  designated  month  or  months  or  other  space  of  time,  but 
expressed,  as  such  forfeitures  usually  are,  simply  as  a  forfeiture  of  a  certain 
number  (as  three,  six,  etc.)  of  months9  pay  or  of  a  certain  amount  of  pay 
(as  ten,  twenty,  or  more  dollars  of  his  pay),  is  legally  chargeable  against  the 
pay  due  and  payable  to  the  soldier  at  the  next  pay-day  after  the  promulga- 
tion of  the  approval  of  the  sentence,  and  if  no  pay  is  then  duo,  or  that  due 
is  not  sufficient  to  discharge  the  forfeiture,  against  the  pay  due  and  payable 
at  successive  pay-days  till  the  entire  forfeiture  is  satisfied.  The  forfeiture, 
upon  the  promulgation  and  notice  to  the  party  of  the  approval  of  the  same, 
becomes  a  debt  due  to  the  United  States,  and  may  legally  constitute  a  charge 
against  the  pay  then  due  the  party,  if  any,  and  be  satisfied  as  far  as  prac- 
ticable out  of  such  pay  when  payable,  viz.,  at  the  pay-day  next  succeeding 
the  promulgation  of  the  approval  or  of  the  noting  of  the  approved  forfeiture 
of  the  muster-for-pay  rolls/ 

1  Dig.  J.  A.  Gen.,  418,  par.  4. 

*  Ibid.,  266,  par.  2.  Forfeiture,  however,  of  "  all  pay  and  allowances  "  Includes  and 
forfeits  exrta-duty  pay.    Ibid.,  418,  par.  4. 

1  Ibid. ,  419,  par.  7. 

4  See  par.  951  and  952,  A  R.  of  1895;  see,  also,  Dig.  J.  A.  Gen.,  428,  par.  19. 

8  Dig.  J.  A.  Gen.,  428,  par.  19. 

*  Ibid.,  419,  par.  8.  Iu  the  practice,  however,  of  the  Pay  Department  such  forfeitures 
are  charged  only  against  pay  accruing  subsequently  to  the  date  of  the  order  promul- 
gating the  sentence.     See  G.  O.  58,  Hdqrs.  of  Army,  1879;  par.  952,  A.  R.  1895. 

In  a  case  of  a  forfeiture,  hy  sentence,  of  "  pay  due"  (or  "  pay  due  and  to  become 
due  "),  the  amount  of  pay  due  and  payable  to  the  party  at  the  date  of  the  approval  of 
the  sentence  is,  in  contemplation  of  law,  returned  from  the  appropriation  for  the  army 
to  the  general  treasury,  and  becomes  public  money,  and,  being  in  the  treasury,  cannot 
without  a  violation  of  Art.  1,  Sec.  9,  §  6,  of  the  Constitution,  be  withdrawn  and 
restored  to  the  party  except  by  the  authority  of  Congress.  And  a  forfeiture  is  covered 
into  the  treasury  when  it  has  passed  to  the  credit  of  the  Soldiers'  Home  fund  in  the 
Treasury  Department.  A  forfeiture  thus  executed  cannot  therefore  be  remitted,  or 
restored  by  the  pardoning  power,  whatever  be  the  merits  of  the  case.  A  sentence 
forfeiting  pay  cau  be  remitted  only  as  to  pay  not  due  and  payable  at  the  date  of  the 
remission  Where  a  soldier's  pay  has  been  forfeited  by  au  executed  sentence,  no  mere 
amendment  of  the  muster-roll  upon  which  the  same  has  been  noted  can  operate  to  undo 
such  forfeiture.     After  pay  forfeited  by  sentence  has  gone  into  the  treasury,  it  cannot 
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In  a  sentence  of  forfeiture  of  "  all  pay  due  "  (or  "  all  pay  now  dne  ") 
imposed  with  dishonorable  discharge,  to  add  "  or  to  become  due  "  would 
give  no  further  effect  to  the  sentence.  It  is  otherwise,  however,  where  for- 
feiture is  adjudged  alone,  unaccompanied  by  dishonorable  discharge ;  there  the 
term  "  or  to  become  due  "  would  forfeit  pay  falling  due  after  the  date  of 
the  promulgation  of  the  approval  and  while  the  soldier  remained  in  service.1 

A  forfeiture  remitted  upon  approval  does  not  take  effect.  So  where  a 
forfeiture  of  pay  adjudged  a  deserter  was,  upon  the  approval  of  his  sentence, 
remitted  by  the  reviewing  authority,  it  was  held  that  he  was  entitled  to 
pay  from  the  date  of  his  arrest  or  surrender  and  return  to  military  control — 
the  date  at  which  a  deserter  *  is  "  considered  as  again  in  service,"  or  rather 
resumes  his  service.' 

add  to  the  authority  of  the  Executive  to  returu  it  that  tbe  seuteoce  was  in  fact  void;  the 
authority  of  Congress  is  still  necessary  to  the  reimbursement  of  the  officer  or  soldier. 
Dig.  J.  A.  Gen..  421,  par.  14. 

Where  a  soldier  was  sentenced  to  be  dishonorably  discharged  and  to  forfeit  all  his 
pay  except  twenty  dollars,  and,  upon  his  discbarge,  it  appeared  that  be  was  indebted  to 
the  United  States  iu  a  greater  amount,  held  that  the  excepted  sum  could  not  legally  be 
rendered  to  him.    Ibid.,  420,  par.  9.     See,  also.  par.  953,  A.  R.  1895. 

A  sentence  forfeiting  "  pay  "  or  "  pay  and  bounty  "  does  not  affect  the  right  of  the 
accused  to  a  pecuniary  "  allowance,1'  as,  for  example,  an  allowance  due  him  for  clothing 
not  drawn.     Ibid.,  41o,  par.  8. 

1  Dig.  J.  A.  Gen.,  428,  par.  20.  Where  a  soldier  was  sentenced  to  a  forfeiture  of 
ten  dollars  per  mouth  of  his  pay  for  eighteen  months,  and  his  term  of  enlistment 
expired  before  the  end  of  that  time,  held  that  he  could  not  legally  be  retained  in  the 
service  beyond  such  term  for  the  purpose  of  the  full  execution  of  the  forfeiture. 
lbW  ,  420,  par.  10. 

Where  a  soldier  was  sentenced  to  n  forfeiture  of  three  months'  pay,  but  his  term  of 
enlistment  expired  in  about  two  months  after  the  approval  of  the  sentence,  so  that  one- 
third  of  the  forfeiture  remained  unexecuted,—  held,  on  his  subsequently  re-enlisting, 
that  this  balance  could  not  legally  be  stopped  against  his  pav;  the  second  enlistment 
being  a  new  and  independent  contract,  and  tbe  party  contracting  not  being  subject  to  a 
liability  attaching  to  the  distinct  status  occupied  by  htm  under  a  previous  contract. 
Lid  ,  par.  11. 

In  a  case  of  a  non-commissioned  officer  having  pay  due  him  and  sentenced  to  reduc- 
tion and  forfeiture  of  pay,  whether,  the  forfeiture  should  be  satisfied  out  of  his  pay  as 
non-commissioned  officer  or  out  of  his  pay  as  private  after  the  reduction  will  properly 
depend  upon  the  intentiou  of  the  court,  if  the  same  can  be  gathered  from  the  terms  of 
the  sentence.  But  where  a  sergeant  to  whom  a  month's  pay  was  overdue  was  sentenced 
"to  be  reduced  to  the  ranks,  forfeiting  three  months'  pay,"  held  that  this  forfeiture,  upou 
the  approval  of  the  sentence,  created  a  debt  to  the  United  States  which  might  legally  be 
satisfied  out  of  the  pay  of  the  soldier  as  a  sergeaut  so  far  as  the  same  would  go,  and  as 
to  the  balance,  out  of  his  pay  as  a  private.     IbiL,  par.  12. 

Where  an  officer  was  sentenced  to  be  dismissed  with  forfeiture  of  pay  due,  and  sub- 
sequently to  the  approval  of  the  sentence,  but  before  such  approval  had  been  promul- 
gated to  the  army  or  the  officer  had  been  officially  notified  of  the  same,  he  applied  for 
and  received  the  pay  due  him,  held  that  inasmuch  as  the  forfeiture  had  not  taken  effect 
at  the  time  of  the  payment  no  illegal  act  was  committed  by  the  officer,  and  that  the 
paymaster  who  paid  him  was  not  properly  to  be  held  accountable  for  the  amount  paid. 
Ibid,  421,  par.  18. 

•  Par.  181,  A.  R  1895. 

'  Dig..  J.  A.  Gen.,  423,  par.  21.  Where  a  soldier  was  sentenced  "to  be  dishonor- 
a  >1y  discharged,  forfeiting  all  pay  and  allowances,  and  to  be  confined  for  three  months,1* 
and  the  dishonorable  discharge  was  remitted  in  approving  the  sentence,  held  that  the 
forfeiture  was  evideutly  intended  to  relate  to  pay  due  at  the  date  of  discharge,  and 
that,  as  the  discharge  had  been  remitted,  the  forfeiture  could  apply  only  to  pay  due 
at  the  date  of  promulgation  of  the  sentence.     Ibid.,  par.  22. 

Where  a  sentence  of  forfeiture  of  ten  dollars  per  month  for  a  certain  number  of 
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Variance  in  Sentence. — A  material  variance  between  the  name  of  the 
accused  in  the  specification  and  in  the  sentence  is  fatal  to  its  validity  and 
should,  if  possible,  be  corrected  by  a  reassembling  of  the  court  for  a  revision 
of  its  sentence.  If  this  be  rendered  impracticable  by  the  exigencies  of  the 
service,  the  sentence  should  in  general  be  disapproved  as  fatally  defective.1 

Sentence  in  Excess  of  Limit. — Where  a  sentence  in  excess  of  the  legal 
limit  is  divisible,  such  part  as  is  legal  may  be  approved  and  executed.  Thus 
where  a  sentence  of  an  inferior  court  imposes  a  fine  or  forfeiture  beyond  the 
limit  of  the  83d  Article  of  War,  the  sentence  may  be  approved  and  executed 
48  to  so  much  as  is  within  the  limit.1 

Where  the  court  remarks  with  its  sentence  that  it  is  "  thus  lenient " 
because  the  prisoner  has  already  been  a  long  time  in  confinement,  or  for 
-other  ground  stated,  it  exceeds  its  function.  Such  a  consideration  is  not 
pertinent  to  the  fixing  of  the  measure  of  the  punishment,  which  should  be 
proportioned  simply  to  the  facts  in  evidence  as  found.  Extraneous  facts 
may  serve  as  a  basis  for  a  recommendation  only." 

To  be  valid  a  sentence  must  of  course  rest  upon  a  formal  finding  of 
guilty  of  an  offense  for  which  the  accused  has  been  tried.  Thus  a  finding 
of  guilty  on  one  of  several  charges,  a  conviction  upon  which  requires  or 
.authorizes  the  sentence  adjudged,  will  give  validity  and  effect  to  such  sen- 
tence although  the  similar  findings  on  all  the  other  charges  are  disapproved 
•as  not  warranted  by  the  testimony.  But  a  finding  of  guilty  of  a  specification 
to  a  charge,  but  not  guilty  of  the  charge  itself,  will  not  support  a  sentence, 
unless  indeed  there  is  added  a  conviction  of  some  lesser  offense  included  in 
that  charged.4 

months  was  remitted  thirteen  days  after  promulgation, /*«2d  that  the  forfeiture  not  affected 
by  the  remission  was  to  be  executed  by  stopping  against  the  soldier's  pay  the  thirtieth  part 
of  ten  dollars  for  each  and  every  day  prior  to  the  remission.    Dig.  J.  A.  Gen.,  par.  28. 

Where  a  forfeiture  of  ten  dollars  per  month  for  three  months  was  imposed  upon  a 
soldier  (in  the  first  year  of  his  enlistment),  held  that  this  could  not  be  executed  by  for- 
feiting thirty  dollars  in  oue  sum  when  so  much  had  aggregated  as  pay  due,  but  that,  as 
bis  available  monthly  pay  was  nine  dollars  only  (four  dollars  being  retained  under  the 
Act  of  June  16,  1890),  the  execution  would  be  best  in au aged  by  remitting  one  dollar  for 
each  mouth  included  in  the  sentence.    Ibid.,  par.  24. 

1  Dig.  J.  A.  Gen.,  743.  Thus  held  iu  a  case  where  the  names  in  the  sentence  and  the 
specification  were  entirely  different,  the  one  being  John  Moore  and  the  other  James  Cun- 
ningham; also  in  cases  in  which,  while  the  surnames  were  the  same,  the  Christian  names 
were  quite  different,  one  being  George  and  the  other  William,  etc. ;  also  in  a  case  where 
the  name  in  the  sentence,  though  similar  to  that  iu  the  specification,  was  not  tdemeonans, 
as  where  the  accused  was  arraigned  upon  charges  in  which  he  was  designated  as  Wood- 
worth,  but  was  sentenced  under  the  name  of  Woodman.  A  difference,  however,  in  a 
middle  initial  is  not  a  material  variance,  a  middle  name  not  being  an  essential  part  of  the 
Christian  name  in  law.*    Ibid. 

1  Ibid.,  702,  par.  19.  See  Circular  No.  2,  H.  Q.  A.,  1892.  When  a  sentence  of  con- 
finement or  forfeiture  is  in  excess  of  the  legal  limit,  the  part  within  the  limit  is  legal  and 
may  be  executed.    Par.  943,  A.  R.  1895. 

1  Ibid. ,  702,  par.  20.  See,  also,  the  title  Recommendations  to  Clemency,  post 

4 Ibid,  696,  par.  5. 

*  That  the  law  "  recognizes  but  one  Christian  name,"  and  that  the  insertion  or  omission  of  a  middle 
initial  or  initials  "  will  have  no  effect  in  rendering  any  proceeding  defective  in  point  of  law,"  we  s» 
Opins.  Att.-Gen„TO£;  3  id  .,  467;  also  Franklin  vs.  Taflmadge,  5  Johns.,  84;  Boose velt  vs.  Oardinier,  8  Cow. 
463  ;  State  vs.  Webster,  80  Ark.,  168. 
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Upon  the  conviction  of  an  officer  or  soldier  under  a  charge  of  a  crime, 
each  as  manslaughter,  robbery,  larceny,  etc.,  to  the  prejudice  of  good  order 
and  military  discipline ;  while  the  statute  of  the  United  States  or  of  the  State 
providing  for  its  punishment  as  a  civil  offense  may  well  be  referred  to  as 
indicating  the  nature  and  extent  of  the  punishment  deemed  proper  for  the 
same  by  the  civil  authorities,  the  punishment  to  be  imposed  by  the  court- 
martial  should  nevertheless  be  measured,  less  by  the  criminality  of  the  act  as 
a  civil  offense  than  by  its  gravity  as  a  breach  of  military  discipline.  Thus 
where  a  soldier,  having  been  brought  to  trial  before  a  civil  court  for  the 
homicide  of  another  soldier  and  inadequately  sentenced,  was  subsequently 
tried  by  a  general  court-martial  for  the  military  offense  involved  in  his  act, 
held  that  the  court  could  properly  impose  upon  him  a  penalty  proportioned 
to  the  injury  done  to  the  good  order  and  discipline  of  the  service,  but  could 
not,  by  an  excessive  punishment,  attempt  to  compensate  for  the  over-lenient 
judgment  of  the  civil  court.1 

A  military  punishment  can  legally  be  imposed  only  by  sentence  of  court* 
martial  after  a  regular  trial  and  conviction.  Such  a  punishment  cannot  be 
imposed  by  a  mere  order.  Thus  a  reviewing  officer  who  has  disapproved  the 
sentence  imposed  by  a  court-martial,  in  any  case,  cannot  thereupon  order  an 
independent  punishment  to  be  suffered  by  the  accused.  So  such  an  officer, 
in  disapproving  an  acquittal,  cannot  order  that  the  accused  be  confined  or 
otherwise  punished,  do  a  commander,  in  restoring  a  deserter  to  duty 
without  trial  according  to  par.  132,  Army  Regulations  of  1895,  is  not 
authorized  to  require  him  to  submit  to  a  punishment  as  a  condition  to  his 
being  so  restored,  or  otherwise.1 

1  Dig.  J.  A.  Gen.,  698,  par.  11. 

*  Ibid  .  700,  par.  14.  We  have  in  our  military  law  no  system  of  disciplinary  punish- 
ments. Except  in  a  few  cases,  unimportant  in  themselves  or  of  rare  occurrence  in  prac- 
tice (see  Arts.  25. 52,  53.  and  54),  our  code  recognizes  no  punishments  other  tban  such  as 
may  be  adjudged  upon  trial  and  conviction  by  a  military  court.  In  the  General  Orders 
punishments  inflicted  merely  at  the  will  of  military  commanders  have  been  repeatedly 
condemned  as  illegal  and  forbidden  in  practice.  See  G.  O.  81  (A.  G.  O..)  1822 ;  do.  58, 
Hdqrs.  of  Army,  1842  ;  do.  2,  4,  War  Dept.,  1843  ;  do.  39,  Hdqrs.  of  Army.  1845  ;  do. 
645,  War  Dept.,  1865  :  do.  49,  Northern  Dept.,  1864 ;  do.  22,  Dept.  of  the  Platte,  1867  ; 
do.  44.  id.,  1871;  do.  63,  Dept.  of  Dikota,  1868  ;  do.  106,  id.,  1871 ;  do.  40,  Dept.  of  the 
East,  1868  ;  G.  C.  M.  0.,  112,  id.,  1870;  do.  id.,  90, 1871;  G.  0. 14,  Dept.  of  the  South,  1869; 
do.  1.  28.  93,  id.,  1873;  do.  9,  Mil  Div.  of  the  Atlantic,  1869;  do  31,  id.,  1873;  do.  23.  Dept. 
of  the  Lakes,  1870  ;  G.  C.  M.  O.  50,  Dept.  of  the  Missouri,  1871.  Officers  who  have 
resoried  to  such  punishments  have  been  repeatedly  brought  to  trial  and  sentenced.  See 
G.  O.  (A  &  I.  G.  O.,  of  June  80,  1821;  do.  8  A.  G.  O.),  1826  ;  do.  28,  id.,  1829 .  do.  64, 
id.,  1832 ;  do.  2.  6,  68,  War  Dept.,  1848 ;  do.  39.  Hdqrs.  of  Army.  1845;  do.  53,  Dept.  of 
Va.  &  No.  Ca  .  1864 ;  do.  22.  Dept.  of  the  Platte,  1867  ;  do  9,  Mil.  Div  of  the  Atlantic, 
1869 ;  do.  14,  Dept.  of  South,  1869 ;  G.  C  M.  O  50.  Dept.  of  the  Missouri,  1871.  Aud 
enlisted  men  tried  and  sentenced  for  insubordinate  conduct,  where  such  conduct  has 
been  induced  or  aggravated  by  illegal  corporal  punishments  inflicted  upou  them  by 
superiors,  have  commonly  had  their  sentences  remitted  or  mitigated  or  altogether 
disapproved.  See  G.  O.  49,  76,  Northern  Dept,  1864;  do.  40,  Dept  <>f  'he  East, 
1868;  G.  C.  M.  O.  90,  id.,  1871;  G  O  63,  Dept.  of  Dakota,  1868;  do.  76,  id  ,  1871 ;  G.  C.  M. 
O.  45,  id.,  1880  ;  do.  93,  Dept  of  the  South,  1873.  In  proper  cases  of  course,  as  where 
violence  is  employed,  escape  attempted,  etc.,  by  soldiers  who  are  mutinous  or  disor- 
derly, or  in  arrest  under  charges,  force  may  be  used  against  them  according  to  the  neces- 


154>  MILITARY  LAW. 

Sentences  under  the  58th  Article  of  War. — The  58th  Article  of  War, 
a  statute  applicable  only  in  time  of  war,  contains  the  requirement  that  "  in 
time  of  war,  insurrection,  or  rebellion,  larceny,  robbery,  burglary,  arson, 
mayhem,  manslaughter,  murder,  assault  and  battery  with  an  intent  to  kill, 
wounding,  by  shooting  or  stabbing,  with  an  intent  to  commit  murder,  rape, 
or  assault  and  battery  with  an  intent  to  commit  rape,  shall  be  punishable 
by  the  sentence  of  a  general  court-martial  when  committed  by  persons  in 
the  military  service  of  the  United  States,  and  the  punishment  in  any  such 
case  shall  not  be  less  than  the  punishment  provided  for  the  like  offense  by 
the  laws  of  the  State,  Territory,  or  District  in  which  such  offense  may  have 
been  committed." 

The  sentence  to  be  awarded,  therefore,  upon  conviction  of  any  of  the 
offenses  above  named  is  mandatory  to  the  extent  that  it  shall  no*  be  "  less 
than  the  punishment  provided  for  the  like  offense  by  the  laws  of  the  State, 
Territory,  or  District  in  which  such  offense  may  have  been  committed." 
It  may,  at  the  discretion  of  the  court,  however,  be  more  severe  than  that 
warranted  by  the  local  law.1 

Independence  of  Courts-martial  in  Awarding  Sentences.  —  A  court- 
martial,  save  for  the  restrictions  upon  its  discretion  which  are  imposed  by 
statute  or  are  contained  in  the  Executive  Orders  already  referred  to,  is  not 
sabject  to  superior  control  in  determining  the  punishments  to  be  awarded 
upon  conviction  of  military  offenses." 

Recommendations  to  Clemency. — It  is,  of  course,  always  discretionary 
with  a  member  of  a  court-martial  whether  he  will  make  or  join  in  a  recom- 

-■I  — .^^—^— ^^^M^M^^— ^^^^^^^— ^  ■■■■■■  ■  »^»^»i  —  ■  ■^^— ^—  mm.     ii.  ■  ■        w  ■■■  ii  — ^ ^— -^— ^^^M  ,        m  — i^— ^ 

sides  of  the  case.  See  Manslaughter  §  4 ;  also  6.  O.  53,  Hdqrs.  of  Army,  1842 ; 
do.  2,  War  Dept.,  1848  ;  G.  C.  M.  O.  47,  Hdqrs.  of  Army,  1877 ;  G.  O.  58,  Dept. 
of  Va.  &  No.  Ca.,  1864  ;  do.  40,  Dept.  of  the  East,  1868;  G.  C.  M.  O.  112.  id., 
1870;  do.  90,  id.,  1871 ;  G.  O.  28,  Dept.  of  the  Lakes,  1870  ;  do.  106,  Dept.  of  Dakota, 
1871  ;  do.  98.  Dept.  of  the  South,  1878  ;  do.  31,  Mil.  Div.  of  tbe  Atlantic,  1873  ;  G.  C. 
M.  O.  37,  Dept.  of  Texas,  1880.  This,  however,  is  prevention  aud  restraint,  uot  punish- 
ment; the  authority  to  use  the  needful  force  in  such  cases  will  not  justify  the  supe- 
rior, when  the  offender  is  repressed  or  apprehended,  in  subjecting  him  to  arbitrary 
punitory  treatment. 

1  Where  a  sentence,  adjudged  by  a  court  convened  by  the  authority  of  this  Article, 
Imposed  a  punishment  of  less  severity  than  that  provided  for  the  same  offense  by  the 
law  of  the  State  in  which  the  offense  was  committed  (as  imprisoumeut  where  tbe  law 
of  the  State  required  the  death-penalty),  held  that  such  a  sentence  was  unauthorized 
find  inoperative.  But  though  the  punishment  must  not  be*' less,"  it  may  legally  be 
Df  greater  severity  than  that  provided  by  the  local  statute.  Held  that  the  court,  in 
Imposing  punishment,  should  be  governed  by  the  local  law  (so  far  as  required  by  ihe 
Article),  although  the  offense  was  committed  in  a  State  whose  ordinary  relations  to  the 
General  Government  had  been  suspended  by  a  state  of  war  or  insurrection.*  Dig.  J.  A. 
Gen..  49,  par.  5. 

'  While  a  specific  punishment  may  be  recommended,  in  orders,  to  be  adjudged  by 
courts-martial  in  a  certain  class  of  cases,  It  is  not  competent  to  order  such  courts  to  adopt 
»  particular  form  of  sentence  in  any  case.  The  duty  and  discretion  of  courts- martial  in 
the  imposition  of  puuishments  are  prescribed  aud  defined  by  the  Articles  of  War.  Ibid., 
314,  par.  8. 


•  That  the  Southern  States  during  the  late  war  were  "  at  no  time  out  of  the  pale  of  the  Union," 
White  vs.  Hart,  Id  Wallace,  646. 
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mendation  to  clemency.  Members,  however,  will  in  general  do  well  to 
refrain  from  subscribing  recommendations  where  the  testimony  on  the  trial, 
as  to  the  merits  of  the  case  or  the  character  of  the  accused,  fails  clearly  to 
justify  a  remission  or  mitigation  of  the  punishment.  Weak  and  ill-consid- 
ered recommendations  have  not  nnfrequently  given  rise  to  severe  criticism 
on  the  part  of  reviewing  officers.1 

Members  of  a  court-martial  desiring  to  recommend  an  accused  to 
clemency  need  not  all  sign  the  same  statement.  There  may  be,  in  any  case, 
two  or  more  separate  recommendations  each  signed  by  different  members.* 

A  recommendation  of  the  accused  to  clemency  is  no  part  of  the  official 
record  of  the  trial,  or  of  the  proceedings  of  the  court  as  such,  but  is  merely 
the  personal  act  of  the  members  who  sign  it.  It  should  not,  therefore,  be 
incorporated  with  the  record  proper,  but  should  be  appended  to  or  trans- 
mitted with  the  same,  as  a  separate  and  independent  paper." 

Additions  to  Sentence. — Where  the  punishment  which  may  be  imposed 
upon  conviction  is  discretionary  with  the  court,  and  the  sentence  awarded  ia 
less  than  that  usually  adjudged  for  the  offense  charged,  it  has  been  cas- 
jomary  for  the  court  to  add  to  such  sentence  the  reasons  which  have 
Actuated  it  in  its  leniency.  The  considerations  which  have  influenced 
courts  in  this  direction  have  in  general  been  derived  from  the  youth,  inex- 
perience, or  good  character  of  the  prisoner,  or  from  mitigating  causes  which 
iiave  been  developed  during  the  progress  of  the  trial.  Such  indulgence  has 
been  shown  on  account  of  the  yonth^of  the  accused,  his  inexperience  in  the 
service,  his  character  as  testified  to  by  his  superior  officers,  or  his  ignorance 
of  orders  or  regulations,  where  such  ignorance  is  not  due  to  his  own  negli- 
gence, or  was  caused  by  the  unlawful  conduct  of  others,  or  because  the  fact 


1  Dig.  J.  A.  Gen.,  688,  par.  8.  Thus  in  G.  C.  M.  O.  92,  Hdqrs.  of  Army,  1867,  the 
Secretary  of  War  expresses  himself  as  "surprised  to  find  that  any  officer  of  the  court 
could  recommend  remission  or  commutation  of  the  sentence  of  dismissal  in  a  case  where 
the  conduct  of  the  officer  tried  was  as  reprehensible  as  that  of  •'  the  accused.  In  offering 
recommendations  members,  should  be  careful  to  state  the  specific  grounds  upon  which 
they  base  the  same.*    Ibid. 

Where  a  member  of  a  court-martial  who  had  joined  in  a  recommendation  which  had 
been  appended  to  the  record  and  regularly  transmitted  to  the  reviewing  authority 
applied  to  have  his  name,  as  subscribed  thereto,  cancelled  on  the  ground  that,  because 
of  information  since  r-eceived,  his  opinion  of  the  accused  had  been  reversed,  advised  that 
such  a  proceeding  would  be  exceptional  and  irregular,  and  that  the  preferable  course 
would  be  to  file  with  the  record  the  application  and  statement  of  the  member,  so  that  the 
same  might  be  referred  to  and  considered  in  connection  with  the  recommendation. 
Ibid.,  par.  2. 

'  Ibid. ,  689,.  par.  4. 

•  Ibid.,  638,  par.  1. 

•  In  G.  O.  TO,  Dept.  of  Dakota.  1870.  MaJ.  Gen.  Hancock,  the  reviewing  authority,  observed:  ••  As  the 
member*  of  the  court  are  silent  with  regard  to  the  considerations  by  which  they  were  fluenced  in 
making  iheir  recommendation  in  the  prisoner's  behalf,  it  i<*  Impossible  for  the  reviewing  authority  to 
determine  whether  their  reasons  for  making  the  recommendation  were  sufficient  to  justify  a  mi  titration 
of  the  nent#M,ce.  No  consideration  can,  therefore,  be  paid  to  it.  The  sentence  is  approved,  and  will  be 
duly  carried  into  execution."  •  KK  '  w 

A  late  case  in  which  there were  £^^n™™dations-£>ne  signed  by  a  single  member-is  published 
and  remarked  upon  in  G.  C.  M.  O.  JW,  War  Department,  1875.  *>«"«»««» 
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that  the  act  charged  was  a  first  offense,  or  was  committed  without  malice 
or  criminal  intent,  or  was  due  to  excusable  ignorance  of  fact. 

It  is  proper  to  remark,  however,  in  this  connection,  that  a  court-martial 
in  thus  extending  leniency  to  a  person  convicted  of  a  military  offense 
clearly  exceeds  its  function,  and  trespasses  upon  the  field  expressly  reserved 
by  statute  to  the  reviewing  authority.  Its  action  in  this  regard,  therefore, 
should,  in  general,  be  restricted  to  the  formal  recommendation  to  clemency 
above  described.1 

PROCEEDINGS  IN   REVISION. 

Revision  of  Findings  and  Sentence. — So  long  as  they  continue  in  the 
legal  custody  of  the  court  which  imposed  them,  the  findings  and  sentence 
are  subject  to  revision  and  amendment.  The  procedure  in  such  case  is,  first, 
by  a  proper  motion  to  bring  up  the  finding  or  sentence  for  reconsidera- 
tion, and  then  by  a  similar  motion  to  revoke  the  former  finding -or  sentence, 
substituting  therefor  the  new  conclusion  reached  by  the  court  as  a  result 
of  its  deliberation.  The  action  of  the  court  in  such  proceedings  must,  of 
course,  be  fully  set  forth  in  the  record. 

Revision  at  the  Instance  of  the  Reviewing  Authority. — Revision  pro- 
ceedings may  also  originate,  in  a  manner  presently  to  be  explained,  with  the 
reviewing  authority,  such  power  being  a  necessary  incident  of  his  authority 
to  appoint  or  convene  courts-martial.  In  a  proper  case,  therefore,  the  pro- 
ceedings may  be  returned  to  the  court  by  the  reviewing  authority,  so  long 
as  they  remain  in  his  custody  awaiting  approval  or  confirmation.  Courts- 
martial  should  not  be  reconvened,  however,  for  the  purpose  of  making 
immaterial  amendments  in  their  records,  nor,  in  general,  to  reduce  the 
punishment  awarded  bo  as  to  bring  it  within  the  legal  limit  when  it  is  in 
the  power  of  the  reviewing  authority  himself  to  do  this;  it  being  undesirable 
that  courts-martial  should  be  unnecessarily  reconvened  for  the  reconsidera- 
tion of  their  proceedings. 

There  is  no  limit  to  the  number  of  times  that  a  court  may  be  reconvened 
for  a  revision  of  its  proceedings.  It  is  seldom,  however,  reassembled  a 
second  time,  where  it  declines  on  the  first  occasion  to  make  the  correction 
desired.* 

1  Where  the  court  remarks  with  its  sentence  that  it  is  "thus  lenient"  because  the 
prisoner  has  ul  ready  been  a  long  time  in  confinement,  or  for  other  ground  stated,  it 
exceeds  its  function.  Such  a  consideration  is  not  pertineut  to  the  fixing  of  the  measure 
of  the  punishment,  which  should  be  proportioned  simply  to  the  facts  in  evidence  as 
found.  Extraneous  facts  may  serve  as  a  basis  for  a  recommendation  only.  Dig.  J.  A. 
Gen.,  702,  par  20 

'  Dig.  J.  A.  Gen.%  677,  par.  1.  In  the  case  of  Brig.-Gen.  Swaim,  published  in  G  C. 
M.  O.  19,  A.  G.  O.  of  1885,  the  proceedings  were  twice  returned  to  the  court  by  the 
President ;  once  for  a  revision  of  its  findings,  and  a  second  time  for  revision  of  the  sen- 
tence, which  had  been  modified  by  the  court,  at  its  own  motion,  during  the  proceedings 
consequent  upon  the  first  reference  of  the  case  for  revision  of  the  findiugs.  In  the 
British  service  there  can  be  but  one  such  reference.    Manual  of  Military  Law,  63. 
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Return  of  Proceedings. — Where  the  record  of  a  trial,  as  forwarded  to 
the  reviewing  authority  for  his  action,  is  deemed  by  him  to  exhibit  some 
error,  omission,  or  other  defect  in  the  proceedings  capable  of  being 
supplied  or  remedied  by  the  court,  the  court  may  be  reconvened  by  the 
order  of  the  reviewing  officer  for  the  purpose  of  correcting  the  record  in 
the  faulty  particular,  provided  a  correction  be  practicable.  In  a  case  of  an 
omission,  the  object  of  course  is  that  the  record  may  be  made  to  conform 
with  the  fact.  If  the  fact  is  that  the  proceeding  apparently  merely 
omitted  to  be  recorded  was  actually  not  had,  the  proposed  correction 
cannot  of  course  be  made.1 

The  order  reassembling  the  court  will  properly  indicate  the  particular  or 
particulars  as  to  which  a  revision  or  correction  is  desired,  or  refer  to  papers 
accompanying  it  in  which  the  supposed  omission  or  other  defect  is  set  forth. 
Whether  the  proposed  correction  shall  be  made  or  not,  is  a  matter  which 
lies  altogether  in  the  discretion  of  the  court.  The  reviewing  authority  can- 
not of  course  compel,  and  would  scarcely  be  authorized  to  command,  the 
court  to  make  it.a 

Procedure  in  Revision. — A  correction  can  be  made  only  by  a  legal  court. 
At  least  five,  therefore,  of  the  members  of  the  court  who  acted  upon  the 
trial  must  be  present.  That  there  are  fewer  members  at  the  reassembling 
than  at  the  trial  is  immaterial,  provided  five  are  present.  The  judge- 
advocate  should  be  present.  If  the  court  closes,  however,  he  should  with- 
draw.' 

It  is  not  in  general  necessary  or  desirable  that  the  accused  be  present  at 
a  revision.  Where,  however,  any  possible  injustice  may  result  from  his 
absence,  he  should  be  required  or  permitted  to  be  present,  and  with 
counsel  if  preferred.4  It  is  now  settled  in  our  law  that  a  court-martial  is 
not  empowered,  at  this  proceeding,  to  take  or  receive  testimony/ 

The  amendment  can  only  be  made  by  the  court  when  duly  reconvened 
for  the  purpose,  and  when  made  must  be  the  act  of  the  court  as  such.  A 
correction  made  by  the  president  or  other  member,  or  by  the  judge- 

1  Dig.  J.  A.  Gen.,  677,  par.  1.  As,  for  example,  an  inadequate,  excessive,  illegal, 
or  irregular  sentence,  or  a  finding  not  authorized  by  the  evidence ;  or  an  omission  of 
some  material  matter— as  a  failure  to  prefix  to  the  record  a  copy  of  the  convening  order, 
or  to  authenticate  the  proceedings  by  the  signatures  of  the  president  or  judge-advocate, 
or  to  enter  the  proper  statement  as  to  the  members  present,  or  to  recite  as  to  the  offering 
to  the  accused  of  an  opportunity  to  object  to  the  same,  or  as  to  the  qualifying  of  the 
court  by  the  prescribed  oaths,  or  to  fully  record  the  plea,  finding,  or  sentence  ;  or  some 
mere  clerical  error  in  a  matter  of  form.    Ibid. 

•/fcrf.,678,  par.  2. 

,M.,par.  3. 

*  Dig.  J.  A.  Gen.,  679,  par.  4.  Thus  where  the  defect  to  be  corrected  consists  in  an 
omission  properly  to  set  forth  a  special  plea  made  or  objection  taken  by  the  accused,  it 
may  be  desirable  that  he  should  be  preseut  in  order  that  he  may  be  heard  as  to  the  proper 
form  of  the  proposed  correction.  Where  the  error  is  clerical  merely,  or,  though  relating 
to  a  material  particular,  consists  in  the  omission  of  a  formal  statement  only,  the  presence 
of  the  accused  is  not  in  general  called  for.    Ibid, 

*  Ibid.,  par.  6. 
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advocate,  independently  of  the  court,  and  by  means  of  an  erasure  or  inter- 
lineation, or  otherwise,  is  unauthorized  and  a  grave  irregularity.  The 
correction  must  be  wholly  made  and  recorded  in  and  by  the  formal  proceed- 
ings upon  the  revision.  The  record  of  the  correction,  as  thus  made,  will 
refer  of  course  to  the  page  or  part  of  the  record  of  the  trial  in  which  the 
omission  or  defect  occurs;  but  this  part  of  the  record  must  be  left  precisely 
as  it  stands.  The  court  is  no  more  authorized  to  correct  the  same  by 
erasure  or  interlineation  on  the  page,  or  by  the  substitution  for  the  defec- 
tive portion  of  a  rewritten  corrected  statement,  than  would  be  the  judge* 
advocate  or  a  member.1 

Where  the  court  has  been  dissolved  or,  by  reason  of  any  casualty  or 
exigency  of  the  service,  cannot  practically  be  reconvened,  there  can  of 
course  be  no  correction  of  its  proceedings.*  The  procedure  here  contem- 
plated is  of  course  quite  distinct  from  the  ordinary  revision  and  correction 
of  its  proceedings  by  a  court-martial,  from  day  to  day,  during  a  trial  and 
before  the  record  is  completed.* 

PUBLICATION  AND   EXECUTION. 

Publication  of  the  Sentence ;  Execution. — It  has  been  seen  that  the  pro- 
ceedings, as  well  as  the  findings  and  sentence,  of  a  military  tribunal  are 
merely  advisory  in  character,  and  until  they  have  been  approved  or  con- 
firmed by  the  proper  reviewing  authority  are  legally  inoperative.  The 
proceedings  in  a  particular  case,  therefore,  having  been  acted  upon,  the 
findings  and  sentence,  having  been  formally  approved  or  confirmed,  are  pub- 
lished in  orders;  this  to  the  end  that  execution  of  the  sentence  may  be  had, 
and  that  the  proper  disciplinary  effect  upon  the  command  of  the  offender 
may  be  secured.  Although  such  publication  of  the  sentence  is  not  essential 
to  its  validity,  or  a  necessary  preliminary  to  its  execution,  its  formal 
announcement  in  orders  is  rarely  omitted. 

"  The  order  promulgating  the  proceedings  of  a  court  and  the  action  of 
the  reviewing  authority  will  be  of  the  same  date,  when  practicable.  When 
this  is  not  practicable,  the  order  will  give  the  date  of  the  action  of  the 
reviewing  authority  as  the  date  of  the  beginning  of  the  sentence.  This 
does  not  apply  to  sentences  of  forfeiture  of  all  pay  and  allowances,'9  4  such 


1  Dig  J   A.  Gen.,  par.  6. 

The  reviewing  officer  himself  can  have  no  authority  to  make  a  correction  in  any  part 
of  the  record.  Thus  where,  upon  a  specification  duly  selling  forth  a  military  offense,  a 
co  ml -martial  found  an  accused  "guilty  but  without  criminality,"  and  the  reviewing 
commander,  in  disapproving  this  contradictory  finding,  ordered  that  the  words  after 
•"guilty"  be  treated  as  struck  out  of  the  record,  held  that,  however  objectionable  the 
finding,  the  reviewing  officer  could  not  himself  assume  to  correct  it,  but,  if  he  desired  it 
amended,  should  have  formally  reconvened  the  court  for  the  purpose.    Ibid.,  680,  par.  8. 

» Ibid.,  680,  pnr.  9. 

8  Ibid.,  par.  10.    See  Revision  of  findings  and  sentence,  p.  158,  ante. 

4  Par.  945,  Army  Regulations  of  1895. 
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a  sentence  being  retroactive  in  its  operation,  applying  to  all  pay  due  as  weH 
as  that  to  become  due. 

When  the  date  for  the  commencement  of  a  term  of  confinement  imposed 
by  sentence  of  a  court-martial  is  not  expressly  fixed  by  the  sentence,  the 
term  of  confinement  begins  on  the  date  of  the  order  promulgating  it.  The 
sentence  is  continuous  until  the  term  expires,  except  when  the  person  sen- 
tenced is  absent  without  authority.1 

The  word  "month"  or  "  months,"  employed  in  a  sentence,  is  to  be 
construed  as  meaning  calendar  month  or  months;  the  same  significance 
being  given  to  the  term  as  is  now  commonly  given  to  it  in  the  construction 
of  American  statutes  in  which  the  word  is  employed.  The  old  doctrine 
that  "  month,"  in  a  sentence  of  court-martial,  meant  lunar  month  has  long 
since  ceased  to  be  accepted  in  our  military  law.9 

When  a  sentence  imposes  forfeiture  of  pay,  <or  of  a  stated  portion 
thereof,  for  a  certain  number  of  months,  it  stops  for  each  of  those  months 
the  amount  stated.  Thus  "  ten  dollars  of  monthly  pay  for  one  year  " 
would  be  a  stoppage  of  one  hundred  and  twenty  dollars.  When  the  sen- 
tence is  silent  as  to  the  date  of  commencement  of  forfeiture  of  pay,  the  for- 
feiture will  begin  at  the  date  of  promulgation  of  the  sentence  in  orders,  and 
will  not  apply  to  pay  which  accrued  previous  to  that  date.* 

Cumulative  Sentences. — Where,  while  an  officer  or  soldier  is  undergoing 
a  certain  sentence,  he  is  again  brought  to  trial  for  a  military  offense,  and  a 
further  sentence  is  adjudged  him,  imposing  a  punishment  of  the  same 
species  as  that  which  is  being  executed,  it  is  the  general  rule  of  the  service 
that  the  second  sentence  is  to  be  regarded  as  cumulative  upon  the  first,  and 
that  its  execution  is  to  commence  when  the  execution  of  the  first  is  com- 
pleted. This  whether  or  not  the  court,  in  the  second  sentence,  may  have 
in  terms  specified  that  the  second  punishment  should  be  additional  to  the 

1  Par.  944,  Army  Regulations  of  1895. 

■  Dig.  J.  A  Gen.,  699,  par.  12.  Held  that  the  term  "  days,"  in  a  sentence  of  a  regi- 
mental court  requiring  a  soldier  "to  walk  four  days  with  a  loaded  knapsack,"  etc.,  (fid 
not  include  nights,  and  should  not  be  considered  as  embracing  any  longer  period  of  the 
twenty-four  hours  than  that  included  between  reveille  and  retreat.    Ibid. 

*  Par.  951,  Army  Regulations  of  1895.  A  sentence  to  confinement,  with  or  without 
forfeiture  of  pay,  cannot  become  operative  prior  to  the  date  of  confirmation.  If  it  be 
prop  r  to  take  into  consideration  the  length  of  confinement  to  which  the  prisoner  has 
been  subjected  previous  to  such  confirmation,  it  may  be  done  by  mitigation  of  sentence. 
Par.  947.  ibid. 

The  rule  prescribed  in  pars.  944  and  947,  A.  R.,*  to  the  effect  that  confinement  and 
forfeiture,  when  the  sentence  is  silent  as  to  the  time  of  their  taking  effect,  shall  be  opera- 
tive from  the  date  of  the  promulgation  of  the  sentence  in  orders,  is  an  exception  to  the 
general  rule  that  orders  affecting  the  status  or  rights  of  officers  or  soldiers  shall  take 
effect  from  notice.  But  where  a  sentence  of  dismissal  of  a  cadet  of  the  Military  Academy 
was  commuted  to  suspension  from  the  Academy,  without  pay,  from  Oct.  31,  1893.  (the 
date  of  the  order,)  to  Aug.  28,  1894.  7teld  that  the  general  rule,  in  the  absence  of  any 
specific  exception  of  such  a  case  by  the  Army  Regulations,  applied,  and  that  the  sentence 
as  commuted  took  effect  upon  and  from  notice,  the  forfeiture  commencing  to  run  from 
its  date.     Dig.  J.  A.  Gen.,  702,  par.  21. 

•  Edition  of  1885. 
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first;  such  second  punishment  being  made  cumulative  by  operation  of  law 
irrespective  of  any  direction  in  the  sentence.1 

Adding  to  Punishment. — It  is  a  principle  of  military  law  that  no  mili- 
tary authority,  whether  the  reviewing  officer  or  other  commander,  can  add 
to  a  punishment  as  imposed  by  a  court-martial.  For  this  reason  neither  for- 
feiture of  pay,  nor  fine,  nor  a  corporal  punishment  can  be  inflicted  upon  an 
officer  or  soldier  where  the  sentence  fails  to  adjudge  it.  And  neither  the 
fact  that  the  punishment  awarded  by  the  court  is  regarded  as  an  inadequate 
one  nor  the  fact  that  the  period  is  a  time  of  war  can  affect  the  application 
of  the  principle.  Thus  where  the  punishment  imposed  by  the  sentence 
was  to  carry  a  weight  of  twenty  pounds,  it  has  been  held  that  it  would  be 
illegal  for  the  officer  charged  with  the  execution  of  the  sentence  to  increase 
the  weight  to  thirty  pounds.1 

A  legal  sentence  of  court-martial,  when  once  duly  approved  and  executed, 
cannot  be  reached  by  a  pardon,  nor  revoked,  recalled,  modified,  or  replaced 
by  a  milder  punishment  or  other  proceeding,  either  by  the  Executive  or  by 
Congress."  The  only  remedy  for  a  party  who  has  suffered  injustice  from 
such  a  sentence  is  either  a  new  appointment  to  the  Army  by  the  President 
or  some  legislation  within  the  province  of  Congress  relieving  or  indemnify* 
ing  him  for  and  on  account  thereof.4 

1  Dig.  J.  A.  Gen..  698,  par.  10.  When  soldiers  awaiting  result  of  trial  or  undergoing 
sentence  com  in  it  offenses  for  which  they  are  tried,  Uie  second  sentence  will  be 
executed  upon  the  expiration  of  the  first.    Far.  948,  A.  R.  1895. 

'  Dig.  J.  A.  Gen.,  099,  par.  13.  So  where  the  sentence  imposed  simply  a  forfeiture 
of  pay,  held  that  it  was  adding  to  the  punishment  to  order  it  to  be  executed  at  a  military 
prison.  Sohdd  that  a  sentence  of  simple  "  confinement"  for  a  certain  time  did  not 
authorize  the  imposition,  in  connection  with  its  execution,  of  hard  labor.  So  held  illegal 
to  execute  a  sentence  of  "  confinement  in  a  military  prison  "  by  committing  the  party  to 
a  State  penitentiary.  (And  see  more  particularly,  as  to  adding  to  the  punishment  in 
cases  of  sentences  of  confinement,  the  title  "  Imprisonment,"  Dig.  J.  A  Gen.,  441,  §§7, 
8,  9.)  Where  an  officer,  on  conviction  of  the  embezzlement  of  a  certain  sum,  was 
sentenced,  without  further  penalty,  to  be  dismissed  the  service,  held  that  the  department 
commander,  in  approving  the  sentence,  could  not  legallv  order  him  to  be  confined  at  his 
station  till  he  should  make  good  the  amount  embezzled,  since  this  would  be  an  adding 
to  the  punishment  imposed  by  the  court,  as  well  as  an  illegal  exercise  of  power  over  a 
civilian.    Ibid.,  699,  par.  18.    See,  also,  Barweis  w.  EeppeT,  2  Wilson,  314. 

A  sentence  adjudging  a  dishonorable  discbarge,  to  take  effect  at  such  period  during 
a  term  of  confinement  as  may  be  designated  by  the  reviewing  authority,  is  illegal.  Par. 
949,  A.  R.  1895. 

The  time  at  which  a  dishonorable  discharge  is  to  take  effect,  as  fixed  by  a  sentence, 
cannot  be  postponed  by  the  reviewing  officer.    Par.  950,  ibid. 

When  the  court  has  sentenced  a  prisoner  to  confinement  at  a  post,  no  power  is 
competent  to  increase  the  punishment  by  designating  a  penitentiary  as  the  place  of 
confinement.     Par.  942,  ibid. 

A  mitigated  sentence  can  no  more  be  added  to,  in  execution,  than  can  an  original 
sentence  approved  without  mitigation.    Dig.  J.  A.  Gen.,  702,  par.  16. 

*  The  well-established  principles  that  mere  irregularities  in  the  proceedings  will  not 
affect  the  validity  of  an  executed  sentence,  and  that  a  legal  sentence  once  duly  confirmed 
and  executed  is  "  no  longer  subject  to  review  by  the  President,"  so  pointedly  set  forth 
(in  1848)  in  4  Opins.  Ait.  Gen.,  274,  are  further  illustrated  in  15  id.,  290,  482. 

4  Dig.  J.  A  Gen.,  701,  par.  15. 


CHAPTER  IX. 

PUNISHMENTS. 

Prohibited  Punishments. — Certain  forms  of  punishment  are  forbidden 
by  statute  to  be  imposed  by  military  tribunals.  In  some  instances  this  pro- 
hibition is  absolute,  as  in  case  of  flogging,  or  of  branding,  marking,  or 
tattooing  the  body;  others  are  prohibited  in  time  of  peace  only,  and  maybe 
imposed  in  time  of  war  or  in  presence  of  the  enemy.1  Military  duty  is 
honorable,  and  to  impose  it  in  any  form  as  a  punishment  must  tend  to 
degrade  it,  to  the  prejudice  of  the  best  interests  of  the  service.' 

The  Limits  of  Punishment  Order. — The  operation  of  the  Executive 
Order  imposing  limits  upon  the  power  of  courts-martial  to  impose  discre- 

1  Article  Y1II  of  tbe  Amendments  to  the  Constitution  prohibits  the  infliction 'of 
"cruel  and  unusual  punishments."  While  this  provision  does  not  necessarily  govern 
courts-martial,  inasmuch  as  they  are  not  a  part  of  the  Judiciary  of  the  United  States,*  it 
should  be  observed  as  a  general  rule.  Thus  where,  for  an  offense  not  peculiarly  aggravated, 
a  court-martial  imposed  upon  a  soldier,  in  connection  with  a  forfeiture  of  pay  for  six 
months,  the  further  penalty  of  carrying  a  loaded  knapsack,  weighing  twenty- four 
pounds,  every  alternate  hour  from  sunrise  to  sunset  of  each  day  (Sundays  excepted) 
duriug  that  period,  held  that  this  punishment  was  excessive  and  exceptional,  and,  the 
same  having  been  suffered  by  the  soldier  for  three  months,  recommended  that  its 
unexpired  term  be  at  once  remitted.    Dig.  J.  A.  Gen.,  697,  par.  7. 

Punishments  are  cruel  when  they  are  vindictive  in  character,  going  both  in  kind  and 
degree  beyond  the  intention  and  necessity  of  their  infliction  for  the  vindication  of  law ; 
they  are  unusual  when  unknown  to  the  statutes  of  the  land  or  unsanctioned  by  the  cmv 
toms  of  the  courts  ;  a  puuishment  is  also  unusual  when,  though  apparently  warranted 
by  law,  it  is  so  manifestly  out  of  all  proportion  to  the  offense  as  to  shock  the  moral 
sense  by  its  barbarity,  or  because  it  is  a  punishment  long  disused  for  its  cruelty  until 
it  has  become  uu usual. f 

The  punishment  of  ball  and  chain,  though  sanctioned  by  the  usage  of  the  service, 
should,  in  the  opinion  of  the  Judge- Advocate  General,  be  imposed  only  in  extreme  cases. 
Its  remission  has  in  general  been  recommended  by  him  except  in  cases  of  old  offenders 
or  aggravated  crime,  where  deemed  serviceable  as  a  means  of  obviating  violence  or 
preventing  escape.  This  penalty  has  (as  have  also  those  of  shaving  the  head  and  drum- 
ming out  of  the  service)  become  rare  in  our  army,  since  the  further  corporal  punish- 
ment of  branding,  marking,  etc.,  has  been  expressly  prohibited  by  statute  Ibid.,  par.  8. 
Bee  Act  of  June  6, 1S72,  (17  Stat,  at  Large,  261.)  no.v  incorporated  in  the  98th  Article 
of  War. 

*  Thus  advised  that  a  sentence  "  to  do  extra  duty  "  for  a  certain  term  would  properly 

*  That  the  provisions  of  the  Vth.  Vlth,  and  Vlllth  Amendment*  to  the  Constitution,  relating  to 
criminal  proceedings,  apply  only  to  the  courts,  etc.of  the  United  State*,  see  Barron  vx.  Mayor  of 
Baltimore.  7  Peters,  248;  .ferparfe.Watklnfl.  id.,  578;  Twitchell  tw.  The  Commonwealth.  7  Wallace.  896; 
Edwards  vs.  Elliott,  21  id.%  657;  Walker  vs.  Sauvinet,  2  Otto,  90;  Pearson  vs.  Tewdall,  5  id..  294;  1  Bish. 
Or.  L ,  17*. 

t  DeHart  68;  Oooley,  Constitutional  Law,  296. 
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tionary  punishments  upon  enlisted  men  is  calculated  to  regulate  and,  to  a 
certain  extent,  to  restrict  such  exercise  of  discretion  in  respect  to  the 
Articles  of  War  to  which  it  relates.  The  terms  of  the  order  must  be  strictly 
followed  as  to  all  sentences  to  which  it  applies,  and  punishments  in  excess  of 
those  therein  prescribed  are  unauthorized  and  are  not  susceptible  of  being 
validated  by  an  exercise  of  power  on  the  part  of  the  reviewing  authority.1 
Where,  however,  a  sentence  in  excess  of  the  legal  limit  is  divisible,  such  part 
as  is  legitimate  may  be  approved  and  executed.  Thus  where  a  sentence  of 
an  inferior  court  imposes  a  fine  or  forfeiture  beyond  the  limit  of  the  83d 
Article  of  War,  the  sentence  may  be  approved  and  executed  as  to  so  much 
as  is  within  the  limit.1 

Increase  of  Punishment. — It  is  a  well-established  principle  of  penology 
that  the  punishment  imposed  for  a  second  or  any  subsequent  conviction  of 
a  particular  offense  should  in  general  be  more  severe  than  that  imposed 
upon  a  first  or  prior  conviction  of  the  same  or  a  similar  offense.  This 
principle  has  been  applied  to  the  procedure  of  courts-martial  in  the  rules, 
established  by  the  President,*  regulating  the  limits  of  punishment  to  be 
imposed  by  courts-martial  in  cases  in  which  such  punishment  is  discretion- 
ary with  the  court.  This  with  a  view  to  obtain  the  deterrent  effect  of 
increased  punishment  upon  military  offenders  as  a  class,  and  to  secure  a 
similar  result  in  respect  to  individual  offenders  who  have  been  convicted  of 
repeated  violations  of  particular  disciplinary  provisions.  For  the  reasons 
above  stated,  therefore,  the  court,  having  reached  a  finding  of  guilty  in  a 
particular  case,  is  reopened  and  the  prosecution  is  permitted  to  introduce 
evidence  of  previous  convictions  of  the  same  or  similar  offenses,  the  purpose 
being  to  see  whether  "  the  prisoner  is  an  old  offender,  and  therefore  less 
entitled  to  leniency  than  if  on  trial  for  his  first  offense.'9  * 

be  disapproved.  So  advised  of  sentences  imposing  "guard  duty"  for  certain  periods 
So  advised  of  a  sentence  imposing,  in  connection  with  a  term  of  confinement  in  charge 
of  the  guferd,  the  penalty  of  "  sounding  all  the  bugle-calls  at  the  post  duriug  the  sam* 
period."  So  advised  in  regard  to  a  senteuce  which  required  a  deserter,  not  for  the 
purpose  of  making  good  the  time  lost  by  his  desertion,  but  as  a  punishment,  to  serve  for 
an  additional  year  after  the  expiration  of  his  term  of  enlistment.     Ibid.,  698,  par.  9. 

1  Acts  of  September  27,  1890,  (26  Stat,  at  large,  491.)  and  October  1, 1891,  (26  ibid., 
648).  Under  the  authority  conferred  by  these  statutes  four  orders  prescribing  limits  of 
punishment  have  been  issued  by  the  President.  The  one  now  in  force  bears  date  of 
June  12.  1905,  and  was  published  to  the  Army  in  General  Orders  No.  42  of  the  War 
Dept.  of  1905. 

*  Dig.  J.  A.  G.,  702,  par.  19.  A  sentence  cannot  legally  extend  the  time  of  the  ser- 
vice of  a  soldier  beyond  the  term  for  which  he  originally  contracted.    Ibid.,  par.  17. 

The  existing  law  fixing  the  term  of  a  soldier's  enlistment  at  three  years,  a  court-mar- 
tial can  have  no  power  to  prolong  it  by  adding  to  such  term  an  additional  period  by  way 
of  punishment.    Ibid.,  par.  17. 

*  See  note  1,  supra. 


PUNI8HMBNT8.  165 


PUNISHMENTS. 

Sources. — The  punishments  which  courts-martial  may  inflict  upon  the 
conviction  of  persons  accused  of  military  offenses  are  regulated  by  statute, 
as  in  the  Articles  of  War,  or  by  Executive  Order  or  regulation,  in  persu- 
ance  of  a  statute,  and,  to  a  limited  extent,  by  the  custom  of  service.  The 
following  are  those  most  frequently  imposed  upon  commissioned  officers. 

Death. — To  the  validity  of  a  death-sentence  it  is  essential  that  two  thirds 
of  the  members  should  concur,1  and  then  only  when  the  authority  to  im- 
pose capital  punishment  has  been  expressly  conferred  by  law.  Several  of 
the  Articles  authorize  "  any  punishment  except  death  "  to  be  imposed  as  a 
consequence  of  their  violation;  such  sentences,  however,  must  conform  in 
character  to  the  punishments  authorized  by  statute  or  by  the  custom  of 
service  to  be  inflicted  in  such  cases.' 

Execution  of 'the  Death-sentence. — For  military  offenses  the  form  of 
death-sentence  imposed  is  that  by  "'shooting  to  death  by  musketry";  for 
murder  aud  other  common-law  offenses  which  are  punishable  capitally  the 

1  96lh  Article  of  War.  Though  it  has  sometimes  been  viewed  otherwise,  it  is  deemed 
quite  clear  upon  the  terms  of  the  present  Article  that  it  is  not  necessary  to  the  legality 
of  a  death-sentence  that  two  thirds  of  tbe  court  should  have  concurred  in  the  fiudiug  as 
well  as  tbe  sentence.*  Further,  in  the  abseuce  of  nny  requirement  to  that  effect  in  the 
Article,  it  is  not  deemed  essential  to  the  validity  of  the  sentence  that  the  record  should 
state  the  fact  that  two  thirds  of  the  court  concurred  therein.  The  practice,  however, 
has  been  to  add  such  a  statement.     Dig.  Opin.  J  A.  Gen.,  112,  par.  1. 

A  sentence  of  death  imposed  by  a  court- martial,  upon  a  conviction  of  several  distinct 
offenses,  will  be  authorized  aud  legal  if  any  one  of  such  offenses  is  made  capitally 
punishable  by  the  Articles  of  War,  although  the  other  offenses  may  not  be  so  puuishahle. 
Ibid.,  par.  2. 

A  court-martial,  in  imposing  a  death-senteuce,  should  not  designate  a  time  or  place 
for  its  execution,  such  a  designation  not  being  within  its  province,  but  pertaining  to 
that  of  the  reviewing  authority.  If  it  does  so  designate,  this  part  of  the  sentence  may 
be  disregarded,  and  a  different  time  or  place  fixed  by  the  commanding  general.  Ibid., 
par.  3. 

Where  a  death  sentence  imposed  by  a  court-martial  has  been  directed  by  the  proper 
authority  to  be  executed  on  a  particular  day,  and  this  day,  owing  to  some  exigency 
of  the  service,  has  gone  by  without  the  sentence  being  executed,  it  is  competent 
for  the  same  authority,  or  his  proper  superior,  to  name  another  day  for  the  purpose, 
the  time  of  its  execution  being  an  immaterial  element  of  this  punishmeut.t  Ibid., 
par.  4. 

*  Death-sentences  may  be  imposed,  as  a  discretionary  penalty,  upon  conviction  of  the 
offenses  named  in  the  21st,  22d.  23d,  41st,  42d.  44th,  45th,  47th,  49th,  51st,  and  58th 
Articles;  such  a  sentence  is  mandatory  upon  conviction  of  the  offenses  set  forth  in  the 
57th  Article  and  in  Section  1343,  Revised  Statutes. 


*  Compare  McNaghten,  120. 

t  It  was  held  by  the  Supreme  Court  In  Coleman  vs.  Tennessee  (7  Otto,  510,  5'JO)  that  a  soldier  who 
had  been  convicted  of  murder  and  sentenced  to  death  by  a  general  court-martial  in  May,  1865,  but  the 
execution  of  whose  sentence  had  been  meanwhile  deferre  1  bv  reason  of  his  escape  and  the  pendency 
of  civil  proceedings  in  his  cane,  might  at  the  date  of  the  ruling  (October  term,  1878)  "  be  delivered  up 
to  the  military  authorities  of  the  United  States*,  to  be  dealt  with  as  required  by  law/1 

More  recently  (May,  1879,  16  Oplns.,  349)  it  has  been  held  in  this  case  by  the  Attorney -General  that 
the  death-sentence  might  legally  be  executed  notwithstanding  the  fact  that  the  soldier  had  meanwhile 
been  discharged  from  the  service,  such  discharge,  while  formally  separating  the  party  from  the  Army, 
being  viewed  as  not  affecting  his  legal  status  as  a  military  convict.  But,  in  view  of  all  the  circum- 
stances of  the  case,  it  was  recommended  that  the  sentence  be  commuted  to  imprisonment  for  life  or  a 
term  of  years. 


166  MILITARY  LAW. 

sentence  usually  imposed  is  that  by  hanging;  the  same  form  is  awarded  in 
cases  involving  ignominy,  as  for  the  offense  of  being  a  spy,  or  of  desertion 
to  the  enemy  in  time  of  war.  Death -sentences  usually  contain  the  require- 
ment that  the  sentence  shall  be  carried  into  execution  in  the  presence  of  so 
much  of  the  command  of  the  accused  (or  of  the  reviewing  officer)  as  can  be 
"  conveniently  assembled  for  that  purpose." 

Dismissal. — This  punishment  is  authorized  to  be  imposed  for  the  viola- 
tion of  a  number  of  the  Articles  of  War,  and  in  a  majority  of  cases  is 
mandatory;  in  others  it  may  be  imposed  at  the  discretion  of  the  court, 
either  separately  or  in  combination  with  other  forms  of  punishment,  such 
as  forfeiture  of  pay,  or  fine  and  imprisonment.  Its  effect  is  to  completely 
separate  the  officer  so  sentenced  from  the  military  service,  and  to  restore 
him  to  the  status  of  a  citizen.  He  can  re-enter  the  service  only  in  pursuance 
of  an  appointment  by  the  President  with  the  consent  of  the  Senate.1  A 
sentence  of  dismissal  becomes  operative  upon  its  official  delivery  to  the 
officer  affected  thereby,  or  upon  the  receipt,  on  his  part,  of  a  formal  notifi- 
cation of  its  approval  or  confirmation.9  For  convenience  the  present  prac- 
tice is  to  designate,  in  the  order  promulgating  the  case,  a  date  upon  which 
the  dismissal  will  take  effect. 

Publication. — When  an  officer  has  been  "  dismissed  from  the  service  for 
cowardice  or  fraud,"  the  law  requires  that  "  the  sentence  shall  further 
direct  that  the  crime,  punishment,  name,  and  place  of  abode  of  the  delin- 
quent shall  be  published  in  the  newspapers  in  and  about  the  camp,  and  in 
the  State  from  which  the  offender  came  or  where  he  usually  resides;  and 
after  such  publication  it  shall  be  scandalous  for  an  officer  to  associate  with 
him."' 

Statutory  Consequences  of  Dismissal.  — In  several  of  the  Articles  a  sen- 
tence of  dismissal  serves  to  bring  into  operation  certain  statutory  conse- 
quences that  follow  upon  and  form  part  of  the  punishment  imposed  by  the 
sentence  of  the  court-martial.  Such  consequences  are  expressly  stated  in 
the  particular  Article  which  authorizes  them,  and  need  not,  and  usually  do 
not,  form  part  of  the  sentence  imposed  by  the  court.4 

1  Mimmack  m.  U.  8.,  97  U.  8.,  426;  McElrath  ts.  U.  8.,  102  i&ttf.,  426;  Blake  w. 
U.  8.,  103  ibid.,  227;  Keves  w.  U.  8..  109  ibid ,  886. 

*  Dig.  J.  A.  Gen.,  366,  par.  3.  Dismissal  is  mandatory  upon  conviction  of  any  of 
the  offenses  named  in  the  5tht  6th,  18th,  14th,  15th,  18th,  19th,  26th.  27th,  88th,  54th, 
59th,  and  61st  Articles;  it  is  discretionary  with  the  court  as  to  the  offense  named  in 
Article  8. 

*  IGOth  Article  of  War.  Cashiering  and  dismissal  were  once  quite  distinct  punish- 
ments in  military  law;  the  former  involving,  in  addition  to  a  dishonorable  separation 
from  the  service,  a  disability  to  hold  public  office;  and  this  difference  was  illustrated  by 
the  fact  that  cashiering  was  sometimes  mitigated  to  dismissal.  All  distinction,  however, 
between  the  two  forms  has  loug  since  ceased  to  exist  in  our  law;  cashiering  with  us 
menning  nothing  more  or  other  than  dismissal.  A  sentence  "to  be  cashiered  "—now  a 
rare  form— is  equivalent  to  a  sentence  to  be  dismissed  the  service.    Dig.  J.  A.  Gen.,  214. 

In  the  code  of  1874  the  term  "  cashiered "  has  been  retained,  apparently  by  inad- 
vertence, in  two  Articles,  the  8th  and  50th.     Disr.  J.  A.  Gen.,  214. 
4  See  the  6th,  14th,  and  100th  Articles  of  War. 
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Disqualification  for  Office. — Disqualification,  or  incapacity  to  hold  office 
under  the  United  States,  although  a  punishment  sanctioned  by  precedent 
in  the  military  service,  is  no  longer  regarded  as  an  appropriate  penalty  in  the 
cases  of  commissioned  officers,  save  in  the  cases,  presently  to  be  described, 
in  which  it  is  specifically  authorized  by  statute.  This  for  the  reason  that 
it  comes  into  conflict  with  the  constitutional  power  of  the  President  to  make 
appointments  to  office;  a  power  from  its  nature  not  susceptible  of  limitation, 
either  by  statute  or  by  the  sentence  of  a  lawfully  constituted  court-martial. 
It  is  specifically  authorized  in  two  Articles  of  War,  the  6th  and  14th,  but 
is  here  apparently  intended,  not  as  an  independent  punishment,  but  as  a 
penal  consequence  incident  upon  conviction  and  sentence  of  dismissal.  As 
a  distinctive  punishment,  however,  there  are  numerous  instances  in  which 
it  has  been  imposed,1  having  been  regarded  apparently  as  a  particularly 
suitable  penalty  in  cases  of  embezzlement  of  public  funds  or  other  fraud 
upon  the  government.  In  some  instances  the  disqualification,  as  adjudged, 
has  extended  to  the  holding  of  public  office  in  general ;  in  others  it  has  been 
confined  to  the  holding  of  military  office. 

Disqualification,  being  a  continuing  punishment,  may  of  course  be 
removed  by  a  remission  of  the  same  by  the  pardoning  power  at  any  time 
during  the  life  of  the  party.  But  while  the  disqualification  for  military 
office  is  less  objectionable  than  the  more  general  form,  it  may  well  be 
doubted  whether  this  species  of  punishment,  inasmuch  as  it  assumes  in 
effect  to  inhibit  the  exercise  by  the  Executive  of  the  appointing  power,  is 
within  the  authority  of  a  court-martial.9 

Imprisonment. — This  punishment,  which  is  awarded  only  for  the  more 
serious  offenses,  may  be  imposed  separately  or  in  connection  with  or  addi- 

1  Instances  of  aenteuces,  including  (generally  with  dismissal)  the  punishment  of  dis- 
qualification, are  to  be  found  in  the  following  Orders  of  the  War  Department  (or 
Hdqrs.  of  Army)  published  before  the  late  war,  the  instances  being  none  of  them  cases 
of  conviction  of  false  muster :  G.  O.  of  April  2,  1818;  do.  of  Sept.  25,  1819;  do.  71  of 
1829;  do.  15  of  1860.  The  unfrequeucy  of  this  punishment  in  the  early  Orders  may 
perhaps  be  owing  in  part  to  the  fact  that  it  was  considered  that  ••  cashiering" — a 
sentence  often  then  adjudged — involved  disqualification.  See  note  8,  page  166.  Similar 
instances  of  the  same  punishment  occur  in  the  following  Orders  issued  from  the  War 
Department  during  and  since  the  late  war.  For  instances  of  such  sentences  see  Dig.  J. 
A.  Geu.y  375,  par.  1,  note  1. 

*  Dig.  J.  A.  Gen.,  875,  par.  1.  This  punishment,  however,  has,  since  1870,  been  dis- 
continued in  the  practice  of  our  courts-martial,  and  this  discontinuance  is  to  be  traced  to 
the  ruling  of  the  Attorney-General  in  an  opinion  addressed  to  the  Secretary  of  the  Navy 
in  1868  (12  Opins.,  528)  to  the  effect  that  a  sentence  of  a  naval  court-martial  by  which  a 
contractor  for  naval  supplies  was  excluded  from  future  dealings  for  such  supplies  with 
the  government  was  illegal;  sentences  of  disability  in  general  being  further  held  to  be 
"not  in  accordance  with  the  custom  of  the  service  except  where  expressly  authorized  by 
law."  This  ruling  was  applied  to  a  military  case  iu  G.  C.  M.  O.  22  (as  also  in  do.  57), 
War.  Dept.,  etc,  of  1870,  and  the  punishment  of  disqualification  imposed  upon  an 
officer  disapproved  as  unauthorized.  But  whatever  may  have  been  the  usage  of  naval 
courts-martial,  the  very  numerous  precedents  of  cases  in  which  such  punishment  bad 
been  adjudged  by  military  courts  for  a  great  variety  of  offenses  were,  it  is  considered, 
quite  sufficient  to  have  established  that  this  penalty  was  sanctioned  by  custom  in  the 
Army.  That  it  is,  however,  subject  intrinsically  to  serious  legnl  objection  is  iudicated 
in  the  text.    Ibid,  note  1. 
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tion  to  a  sentence  of  dismissal;  it  may  also  be  imposed  with  or  without 
hard  labor,  at  the  discretion  of  the  court.  The  term  of  imprisonment 
should  be  expressly  stated  in  the  sentence,1  although  a  sentence  of  imprison- 
ment until  a  certain  fine,  specified  in  the  sentence,  has  been  paid  is  still 
authorized  by  custom  of  service.*  For  a  reason  presently  to  be  stated,  the 
place  of  confinement,  a3  a  prison,  penitentiary,  etc.,  and  its  character,  must 
be  described  in  the  sentence,  leaving  the  particular  prison  or  penitentiary  in 
which  the  sentence  is  to  be  executed  to  be  designated  by  the  reviewing 
authority  in  the  order  promulgating  the  proceedings  of  the  court.8  The 
place  so  designated  for  the  execution  of  the  sentence  may  be  changed,  at 
any  time,  at  the  discretion  of  the  reviewing  authority,  or  his  proper 
superior,  or  successor  in  office.4    In  accordance  with  the  present  practice, 

1  A  sentence  which,  in  imposing  confinement  (or  imprisonment— the  two  terms  being 
practically  synonymous  in  senteuces  of  courts  martial),  fails  clearly  to  indicate  how  long 
the  same  is  to  continue  is  irregular  and  inoperative.  Such  a  sentence  should  be  dis- 
approved by  the  reviewing  authority  unless  it  can  be  procured  to  be  corrected  by  a 
reassembling  of  the  court  for  the  purpose.     Dig.  J.  A.  Gen.,  439,  par.  1. 

*  Sentences  of  imprisoumeut  till  a  fine,  also  imposed  by  the  sentence,  is  paid  are 
sanctioned  by  the  usage  of  the  service.  It  is  proper,  however,  in  such  senteuces  to  affix 
a  limit  beyond  which  the  punishment  shall  uot  be  continued  in  any  event.  Where  a 
sentence  adjudges  a  fine,  without  also  adding  (with  a  view  to  enforcing  its  payment)  a  term 
of  confinement,  such  a  confinement  cannot  of  course  legally  be  imposed  by  the  military 
commander.  So,  held  that  par.  II  of  G.  O.  61,  War  Department,  1865, — to  the  effect 
that  where  a  court-martial,  in  imposing  a  fine,  has  failed  to  reouire  that  the  prisoner 
shall  be  confined  till  the  fine  is  paid,  he  will  not  be  released  without  orders  from  the 
War  Department  except  on  payment  of  the  fine, — transcended  the  authority  of  an 
executive  order ;  such  a  requirement  being  a  punishment,  which  can  be  prescribed  only 
by  sentence  of  court-martial.     Ibid  ,  440,  par.  4. 

*  Where  an  officer  or  soldier  is  sentenced  to  be  confined  in  a  penitentiary,  the  proper 
reviewing  authority  may  legally  designate  for  the  execution  of  the  punishment  any 
State  or  Territorial  penitentiary  within  his  command.  Where  there  is  no  such  peni- 
tentiary available  for  the  purpose  or  desirable  to  be  resorted  to,  he  will  properly  submit 
the  case  to  the  Secretary  of  War  for  the  designation  of  a  proper  penitentiary.  Ibid., 
114,  par.  7. 

4  It  is  not  adding  to  the  punishment,  and  is  authorized  at  military  law,  for  the  com- 
mander who  ordered  the  original  commitment,  or  his  proper  superior,  to  cftange  the 
place  of  confinement  of  a  prisoner  if  such  a  change  is  required  by  the  exigencies  of  the 
service,  provided  that  no  more  severe  species  of  confinement  than  that  contemplated  in 
the  sentence  is  enforced  after  the  transfer.  Ibid.,  442,  par.  9.  See,  also,  paragraphs 
942  and  946,  A.  R.,  1895. 

While  the  authority  upon  whom  it  devolves  to  execute  a  sentence  of  confinement  is 
not  authorized  to  add  to  the  punishment  adjudged,  he  is,  on  the  other  hand,  uot  justi- 
fied in  executing  the  same  in  so  indulgent  a  manner  as  to  divest  the  punishment  of  its 
intended  and  legitimate  force  and  effect.  Thus  where  certain  prisoners,  sentenced  to 
terms  of  confinement  on  conviction  of  grave  offenses,  were,  while  in  ordinary  good 
health,  permitted  to  be  employed  upon  honorable  duties  as  clerks,  etc.,  in  the  offices 
attached  to  (and  one  of  which  whs  outside  of)  the  prison,  held  that  such  employment 
was  in  derogation  of  the  proper  requirements  of  a  sentence  of  imprisonment  and  should 
be  ordered  to  be  discontinued.    Ibid.,  par.  10. 

It  is  not  adding  to  the  punishment  in  executing  a  sentence  of  confinement  to  require 
the  prisouer  to  perform  work  prescribed  for  prisoners  of  his  class  by  the  statute  law. 
Thus  persons  sentenced  to  imprisonment  at  the  Military  Prison  at  Leavenworth  may 
legally  be  employed  in  the  labor  or  at  the  trades  indicated  by  Sec.  1351,  Rev.  8ts.  Ibid., 
par.  8. 

Where  an  officer  or  soldier  is  sentenced  merely  to  a  term  of  confinement  without  the 
addition  of  "  hard  labor,"  while  he  may  properly  be  required  to  perform  the  ordinary 
domestic  or  police  work  directed  by  the  sanitary  regulations  of  the  prison,  he  cannot 
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a  sentence  of  imprisonment  becomes  operative  upon  a  date  fixed  therefor 
by  the  reviewing  authority  in  the  order  of  promulgation.1 

Imprisonment  in  a  State  Prison  or  Penitentiary. — With  a  view  to  dis- 
criminate between  military  offenses,  properly  so  called,  and  those  which  are 
regarded  as  felonies  by  statute  or  by  the  common  law,  the  97th  Article  of 
War  contains  the  requirement  that  "  no  person  in  the  military  service  shall, 
under  the  sentence  of  a  court-martial,  be  punished  by  confinement  in  a 
penitentiary,  unless  the  offense  of  which  he  may  be  convicted  would,  by 
Borne  statute  of  the  United  States,  or  by  some  statute  of  the  State,  Terri- 
tory, or  District  in  which  such  offense  may  be  committed,  or  by  the 
common  law  as  the  same  exists  in  such  State,  Territory,  or  District,  subject 
such  convict  to  such  punishment."  * 

properly  be  put  to  unusual  labor  of  a  severe  and  continuous  character.  Thus  held  that 
to  require  a  soldier  sentenced  simply  to  be  confined  at  Alcatraz  Prison,  to  work  daily  at 
blastiug  and  quarrying  rock  was  adding  to  the  punishment  and  was  therefore  uu author- 
ized. To  a  proper  execution,  however,  of  a  sentence  of  confinement  a  secure  keeping 
of  the  persou  is  of  course  essential.  Where,  therefore,  it  is  not  possible  otherwise  to 
prevent  a  prisoner's  escape  or  to  prevent  violence  on  his  part,  he  may  be  ironed  without 
addiug  to  the  punishment.  But  such  exceptional  restraint  caunot  legally  be  imposed 
except  where  thus  necessary.    Dig  J.  A.  Gen.,  441,  par.  7. 

1  The  old  rule,  that  the  term  of  a  confinement  (of  so  mauy  months,  years,  etc.)  im- 
posed by  sentence  of  court-martial  commenced  on  the  day  on  which  the  prisoner  was 
delivered  to  the  proper  officer — as  the  officer  iu  charge  of  the  prison  or  com  man  ding  the 
post — to  be  confined  according  to  the  sentence,  having  beeu  found  iuconvenient  in  prac- 
tice, there  was  substituted  for  it,  bv  G.  O.  21,  Hdqrs.  of  the  Army,  of  1870,  the  rule 
that  "  the  confinement  shall  be  considered  as  commencing  at  the  date  of  the  promulga- 
tion of  the  senteuce  in  orders."  This  rule  being  more  favorable  to  prisoner*  than  the 
old  one,  its  authority  is  not  known  to  have  ever  been  questioned.  Ibid.,  441,  par.  5. 
The  equally  liberal  and  more  exact  rule  stated  in  the  text  is  now  generally  followed. 

*  This  Article,  by  necessary  implication,  prohibits  the  imposition  of  confinement  in  a 
penitentiary  as  a  punishment  for  offenses  of  a  purely  or  exclusively  military  character — 
as  desertion,  for  example.*    Dig.  J.  A.  Gen.,  118,  par.  1. 

The  term  "penitentiary."  as  employed  in  this  Article,  has  reference  to  civil  prisons 
only — as  the  penitentiary  of  the  United  Slates  or  District  of  Columbia  at  Washington, 
the  public  prisons  or  penitentiaries  of  the  different  Slates,  and  the  penitentiaries  "erected 
by  the  United  States"  (see  Sec.  1892,  Rev.  Sts.)  in  most  of  the  Territories.  The  military 
prison  at  Leavenworth  is  not  a  penitentiary  in  the  sense  of  the  Article.  The  term  State 
or  State's  prison  in  a  sentence  is  equivalent  to  penitentiary.    Ibid.,  114,  par.  5. 

A  military  prisoner  duly  sentenced  or  committed  to  a  penitentiary  becomes  subject 
to  the  government  and  rules  of  the  institution.    Ibid.,  par  6. 

A  sentence  of  penitentiary  confinement  in  a  case  of  a  purely  military  offense  is  wholly 
unauthorized  and  should  be  disapproved.  Effect  canuot  be  given  to  such  a  sentence  bv 
commuting  it  to  confinement  in  a  military  prison,  or  to  some  other  punishment  which 
would  be  legal  for  such  offense.  Nor,  in  a  case  of  such  an  offense,  can  a  severer  pen- 
alty, as  death,  be  commuted  to  confinement  in  a  penitentiary.    Ibid.,  118,  par  2. 

Nor  can  penitentiary  confinement  be  legalized  as  a  punishment  for  purely  military 
offenses  by  designating  a  penitentiary  as  a  "  military  prison,"  and  orderiiiff  the  confine- 
ment there  of  soldiers  sentenced  to  imprisonment  on  conviction  of  such  offenses.  Ibid., 
par.  3. 

A  punishment  of  confinement  In  a  penitentiary,  where  legal,  may  be  mitigated  to 
confinement  in  a  military  prison  or  at  a  military  post.    Ibid.,  116,  par.  15. 

Where  a  court-martial  specifically  sentences  an  accused  to  confinement  in  a  "mili- 
tary prison,"  he  cannot  legally  be  committed  to  a  penitentiary,  although  such  form  of 

•  See  O.  0. 4,  War  Dept.,  1867  ;  atao  the  action  taken  in  cases  In  the  following  General  Orders :  G. 
0. 81,  Dept.  of  the  Platte,  1866 ;  do.  21  id.,  1871 ;  do.  44,  Eighth  Army  Corps,  1869 ;  O.  C.  M .  O.  84,  36,  48. 
46,  W,  78,  Dept.  of  the  Missouri,  1870. 
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The  terms  of  this  Article  constitute  a  restriction  upon  the  power  of 
courts-martial  to  impose  sentences  of  imprisonment  in  respect  to  the  char- 
acter of  the  restraint,  or  the  place  in  which  the  sentence  is  to  be  executed, 
and  "  it  is  nowhere  provided  that  the  punishment  may  not  in  other  respects 
be  greater  than  the  civil  courts  could  inflict."  l 

Confinement  to  Limits. — A  form  of  confinement  much  less  severe  than 
imprisonment,  called  confinement  to  limits,  is  recognized  by  custom  of  ser- 
vice as  an  appropriate  punishment  for  commissioned  officers.  It  consists  in 
a  restriction  of  the  offender  to  certain  limits  expressly  described  in  the  sen- 
tence. Such  confinement  may  consist  in  restriction  to  the  limits  of  a  mili- 
tary post  or  reservation  or,  as  expressed  in  a  recent  sentence,  to  the  area  or 
territory  within  a  certain  distance  from  a  city  specially  mentioned  in  the 

imprisonment  would  be  authorized  by  the  character  of  his  offense.  But  where  a  sentence 
-of  confinement  is  expressed  in  general  terms,  as  where  it  directs  that  the  accused  shall 
be  confined  "  iu  such  place  or  prison  as  the  proper  authority  may  order/'  or  in  terms  to 
such  effect,  fold  that  the  same  may,  under  this  Article,  legally  be  executed  by  the  com- 
mitment of  the  party  to  a  penitentiary,  to  be  designated  by  the  reviewing  officer  or 
Secretary  of  War,  provided  of  course  ihe  offense  is  of  such  a  nature  as  to  warrant  this 
form  of  punishment.     Dig.  J.  A.  Gen.,  114,  par.  9. 

An  offense  charged  as  ••  Conduct  to  the  prejudice  of  good  order  and  military 
-discipline,"  which,  however,  is  iu  fact  a  larceny,*  embezzlement,  violent  crime,  or  other 
•offense  made  punishable  with  penitentiary  confinement  by  the  law  of  the  State,  etc., 
maylegally  t>e  visited  with  this  punishment.    Ibid.,  114,  par.  4. 

Where  the  act  is  charged  as  a  crime  under  Art.  62,  and  charge  and  specification  taken 
together  show  an  offense  punishable  with  confinement  in  a  penitentiary  by  the  law  of 
the  locus  of  the  crime,  the  sentence  may  legally  adjudge  such  a  punishment.  So  held 
in  a  case  where  charge  and  specification  together  made  out  an  allegation  of  perjury 
under  Sec.  5892,  Rev.  Sts.    Ibid.,  115,  par.  11. 

Held  that  penitentiary  confinement  could  not  legally  be  adjudged  upon  a  conviction 
of  a  violation  of  the  21st  Article,  alleged  in  the  specification  to  have  consisted  in  the 
lifting  up  of  a  weapon  (a  pistol)  against  a  commanding  officer  and  discharging  it  at  him 
with  intent  to  kill.  By  charging  the  offense  under  this  Article,  the  Government  elected  to 
treat  it  as  a  purely  military  offense  subject  only  to  a  military  punishment.  So,  upon  a 
-conviction  of  joining  in  a  mutiny,  in  violation  of  Art.  22,  held  that  a  sentence  of  con- 
finement in  a  penitentiary  would  not  be  legal  although  the  mutiny  involved  a  homicide, 
set  forth  in  the  specification  as  an  incidental  aggravating  circumstance.  To  have 
warranted  such  a  punishment  in  either  of  these  cases  the  Government  should  have 
treated  the  act  as  a  "crime,"  and  charged  and  brought  it  to  trial  as  such,  under  Art. 
62.     Ibid.,  par.  10. 

"Obtaining  money  under  false  pretenses"  is  punishable  by  confinement  in  a  peni- 
tentiary by  the  laws  of  Arizona.  A  sentence  of  court-martial,  imposing  this  punishment, 
on  conviction  of  an  offense  of  this  description  committed  in  this  Territory,  charged  as  a 
crime  under  Art.  62,  held  authorized  by  Art.  97.     Ibid.,  par.  12. 

A  conviction  of  a  larceny  of  property  of  such  slight  value  as  not  to  authorize  this 
punishment  under  the  local  law  would  not  warrant  a  sentence  of  confinement  in  a  pen- 
itentiary. In  a  case  of  larceny  the  court  should  inform  itself  as  to  whether  the  value  of 
the  property  stolen  be  not  too  small  to  permit  of  penitentiary  confinement  for  the  offense 
under  the  law  of  the  State,  etc.     Ibid.,  par.  13. 

1  Ex  parte  Mason,  105  U.  S..  696;  Manual  for  Courts- martial,  p.  52,  paragraphs 
14  and  15.  .A  court-martial,  in  imposing  by  its  sentence  the  punishment  of  confinement 
in  a  penitentiary,  is  not  required  to  follow  the  statute  of  the  United  States  or  of  the 
State,  etc.,  as  to  the  term  of  the  confinement.  It  may  adjudge,  at  its  discretion,  a  less 
or  a  greater  term  than  that  affixed  by  such  statute  to  the  particular  offense.  At  the  same 
time  the  court  will  often  do  well  to  consult  the  statute,  as  indicating  a  reasonable  meas- 
ure of  punishment  for  the  offense.    Dig.  J.  A.  Gee.   114,  par.  8. 

*  In  a  case  of  larceny  the  court  should  inform  itself  as  to  whether  the  value  of  the  property  stolen 
'be  not  too  small  to  permit  of  penitentiary  confinement  for  the  offense  under  the  local  law.  See  Gh  O. 
44,  Eighth  Army  Corps,  1883  ;  G.  C.  M.  O.  68,  Dept.  of  the  Platte,  1872. 


PUN18HMSNT8.  171 

order  of  promulgation.  Such  confinement  does  not  partake  of  the  nature 
of  a  military  arrest,  and  a  failure  to  observe  the  limits  specified  in  the  sen- 
tence would  be  chargeable  under  the  62d  Article  of  Wan1  Nor,  on  the 
other  hand,  does  such  restriction  involve  any  of  the  statutory  consequences 
incident  to  imprisonment,  or  confer  incapacity  to  testify,  as  would  confine- 
ment in  a  state  prison  or  penitentiary.* 

Suspension. — Three  of  the  elements  which  go  to  make  up  the  legal 
status  of  a  commissioned  officer,  rank,  command,  and  pay  may  be  reached 
by  a  sentence  of  suspension,  and  one  or  more  than  one  of  these  elements 
may  be  affected  by  the  same  sentence.  "  The  punishment  of  suspension,  as 
imposed  by  sentence,  is  usually  in  the  form  of  a  suspension  from  rank  or 
from  command  for  a  stated  term,  sometimes  accompanied  by  a  suspension 
from  pay  for  the  same  period.  Suspension  from  rank  includes  suspension 
from  command."  * 

Suspension  from  Rank  or  Command. — The  effect  of  a  suspension  from 
rank  is  to  detach  the  officer  from  the  performance  of  the  duties  incident  to 
his  rank  or  office  in  the  military  service,  and  to  deprive  him  of  the  right  to 
promotion  to  a  vacancy  in  a  higher  grade  occurring  pending  the  term  of 
suspension  and  which  he  would  have  been  entitled  to  receive  by  virtue  of 
seniority  had  he  not  been  suspended;  such  right  accruing  to  the  officer  next 
in  rank.4  But  no  such  loss  of  promotion  is  incident  to  a  mere  suspension 
from  command.*  Suspension  from  rank  does  not,  however,  deprive  the 
officer  of  the  right  to  rise  in  files  in  his  grade, — upon  the  promotion,  for 
oxample,  of  the  senior  officer  of  such  grade.* 

A  suspension  from  rank  does  not  affect  the  right  of  the  officer  to  his 
office;  which  he  retains  the  same  as  before,  and,  as  an  officer,  remains  sub- 
ject to  military  control  as  well  as  to  the  jurisdiction  of  a  court-martial  for 
any  military  offense  committed  pending  the  term  of  suspension.7 

Suspension  from  rank  or  command  does  not  involve  a  loss  of  pay  or 
authorize  a  stoppage  thereof  during  the  period  of  suspension.*    Pay  cannot 


1  It  baa  been  seen  that  suspension  from  rank,  as  such,  does  not  involve  a  status  of 
•confinement  or  arrest.  In  sentencing  an  officer  to  be  suspended  from  rank,  it  is  not 
unusual,  however,  for  the  court  to  require  that  he  be  confined  during  the  term  of 
suspension  to  his  proper  station,  or  that  of  his  regiment,  etc.,  i.e.,  that  the  sentence  be 
-executed  there.    Dig.  J.  A.  Gen.,  780,  par.  6. 

•  See  the  chapter  entitled  Evidence. 

•  Dig  J.  A.  Gen.,  729,  par.  1. 

4  Ibid.,  780,  par.  8 ;  see,  also,  ibid ,  617,  par.  4. 
1  Ibid.,  780.  par.  8. 

•  Ibid.,  617,  par.  4.  The  number  of  an  officer  in  the  list  of  his  grade  is  not  an  inci- 
dent of  his  rank,  but  of  his  appointment  to  office  as  conferred  and  dated,  and,  as  we 
have  seen,  suspension  does  not  affect  the  office.  Moreover,  loss  of  files  is  a  continuing 
punishment,  and  if  held  to  be  involved  in  suspension  from  rank,  the  result  would  be 
that,  for  an  indefinite  period  after  the  term  of  suspension  had  expired,  the  officer  would 
remain  under  punishment,  the  sentence  imposed  by  the  court  being  thus  added  &>  Jo 
-execution,  contrary  to  a  well-known  principle  of  military  law.    Ibid. 

'  Ibid.,  729,  par.  2 ;  5  Opin.  Att.-Gen.,  740  ;  6  Ibid.,  715. 
'  Ibid.,  781,  par.  7 ;  4  Opiu.  Att.-Gen.,  444 ;  6  idem,  208. 
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be  forfeited  by  implication.  Unless,  therefore,  the  sentence  imposes  a  sus- 
pension from  rank  (or  command)  "  and  pay,"  or  in  terms  to  that  effect, 
the  suspended  officer  remains  as  much  entitled  to  his  pay  as  if  he  had  not 
been  suspended  at  all,  and  to  require  him  to  forfeit  any  pay  would  be 
adding  to  the  punishment  and  therefore  illegal.1 

It  is  further  the  effect  of  a  suspension  from  rank  that  the  officer  loses  for 
the  time  the  minor  rights  and  privileges  of  priority  and  precedence  annexed 
to  rank  or  command.  Among  these  is  the  right  to  select  quarters  relatively 
to  other  officers.  And  where  quarters  are  to  be  selected  by  several  officers* 
one  of  whom  is  under  sentence  of  suspension  from  rank,  the  suspended 
officer  necessarily  has  the  last  choice;  or,  rather  he  has  no  choice,  but 
quarters  are  assigned  him  by  the  commander;  for,  being  still  an  officer  of 
the  army,  though  without  rank,  he  is  entitled  to  some  quarters.' 

Suspension  from  rank  does  not  involve  a  status  of  confinement  or  arrest.. 
In  sentencing  an  officer  to  be  suspended  from  rank,  it  is  indeed  not  unusual 
for  the  court  to  require  that  he  be  confined  during  the  term  of  suspension 
to  his  proper  station  or  that  of  his  regiment,  etc.,  i.e.,  that  the  sentence  be 
executed  there.' 

While  the  suspended  officer  is  not  entitled  to  a  leave  of  absence,  it 


1  Dig.  J.  A.  Gen.,  781,  par.  7  A  sentence  of  suspension  from  rank  and  pay  does 
not  affect  the  right  of  the  officer  to  the  allowances  which  are  no  part  of  his  pay  *— as  the 
allowance  for  rent  of  quarters,  as  also  the  allowance  for  fuel,  or  rather  right  to  purchase 
fuel  at  a  reduced  rate.    Ibid,,  par.  9. 

In  rare  cases  the  form  "  to  be  suspended  from  the  service  "  has  been  employed  in 
the  sentence.  Such  a  suspension  is  equivalent,  in  substance,  to  a  suspension  from  rank. 
A  still  rarer  form,  "to  be  suspended  from  duty,"  has  been  deemed  to  be  practically 
equivalent  to  a  sentence  of  suspension  from  command,  and  would  still  be  appropriate  in 
the  case  of  an  officer  holding  a  position  involving  the  performance  of  administrative 
duties,  as  distinguished  from  actual  military  command,  as  is  the  case  of  officers  of  the 
staff,  to  whose  positions  in  the  service  military  command,  as  such,  is  not  attached. 
Ibid.,  733,  par.  12.  Suspension  from  duty,  as  distinguished  from  suspension  from  rank, 
is  a  recognized  punishment  in  the  naval  service.  Navy  Regulations,  1896,  par.  1850 ; 
Harwood,  184,  186.  The  form  "to  be  suspended  from  rank  and  duty"  occurs  in  G. 
C.  M.  O.  19,  of  1885 

*  Dig.  J.  A.  Gen.,  780,  par.  5.  But  advised  that  an  officer  sentenced  to  be  sus- 
pended from  rank  could  not  because  of  such  suspension  alone  be  deprived  of  quarters 
previously  duly  selected,  and  occupied  at  the  time  of  the  suspension  ;  such  a  sentence 
not  affecting  a  right  previously  accrued  and  vested.  Ibid.  Under  existing  usage  (1892) 
an  officer  suspended  by  sentence  from  rank  and  command  is  deemed  entitled  to  rvtaiu 
his  quarters.  But  such  rule  may,  in  some  cases,  work  a  considerable  inconvenience 
as  well  as  prejudice  to  discipline ;  as  where,  for  example,  the  suspended  officer  is  a 
post  commander,  and,  pending  the  term  of  his  suspension  and  while  another  officer 
nas  succeeded  him  as  commander,  continues  to  occupy  the  proper  commanding  officer's 
quarters.  An  army  regulation  prescribing  that  an  officer  in  such  a  status  shall  not  be 
entitled  to  retain  or  to  select  quarters  by  virtue  of  rank,  but  shall  have  assigned  him 
any  quarters  that  are  available  at  his  late  station  or  elsewhere,  admed  as  desirable  to 
be  adopted.    Ibid.,  788,  par.  17. 

Under  the  ruling  of  the  Secretary  of  War,  as  published  in  Oirc  No.  8  (H.  A.},  1888, 
an  officer  under  suspension,  but  not  required  by  his  sentence  to  be  "  confined  to  the 
limits  of  his  post,"  is  not  entitled  to  forage  for  his  hone  or  horses  during  the  term  of  his 
suspension.    Ibid.,  par.  18. 

*  Ibid.,  780,  par.  6. 


PXTNI8HMENT8.  173 

cannot  affect  the  execution  of  his  sentence  to  grant  him  one,  and  leaves  of 
absence  are  not  unfreqaently  granted  under  such  circumstances.1 

The  status  of  an  officer  under  suspension  is  the  same  whether  such  sus- 
pension has  been  imposed  directly  by  sentence  or  by  way  of  commutation 
for  a  more  severe  punishment.  Thus  where  a  sentence  of  dismissal  was 
commuted  to  suspension  from  rank  on  half-pay  for  one  year,  it  has  been 
held  that  the  officer,  while  forfeiting  the  rights  and  privileges  of  rank  and 
command  during  such  term,  was  yet  amenable  to  trial  by  court-martial  for 
a  military  offense  committed  pending  the  same.* 

Suspension  of  Pay. — Where,  however,  the  suspension  is  in  terms 
extended  by  the  sentence  to  pay,  the  pay  is  forfeited  absolutely,  not  merely 
-withheld.  And  all  the  pay  is  forfeited  unless  otherwise  expressly  indi- 
cated in  the  sentence.  The  forfeiture  imposed  by  a  sentence  of  suspension 
from  rank  (or  command)  and  pay  for  a  designated  term  is  a  forfeiture  of 
the  pay  of  that  specific  term,  the  suspension  of  the  rank  and  that  of  the 
pay  being  coincident." 

When  Operative. — Like  dismissal,  suspension  takes  effect  upon  and  from 
notice  of  the  approval  of  the  sentence  officially  communicated  to  the  officer, 
either  by  the  promulgation  of  the  same  at  his  station  or,  where  he  is 
absent  therefrom  by  authority,  by  the  delivery  to  him  of  a  copy  of  the 
order  of  approval  or  other  form  of  official  personal  notification  of  the  fact  of 
the  approval/ 

Termination  of  Sentence. — Suspension  not  divesting  the  officer  of  his 
office  or  commission,  but  simply  holding  in  ^abeyance  the  rights  and  func- 
tions attached  to  his  rank  or  command,  he  properly  reverts,  when  the  term 
of  the  punishment  is  completed,  to  his  former  rank  and  the  command 
attached  thereto,  and  continues  to  hold  and  exercise  the  same  as  before  his 
arrest  or  trial/ 

Where  an  officer,  when  under  a  sentence  of  suspension,  is  ordered  by  the 
commander  who  approved  the  sentence,  or  some  higher  competent  authority, 
to  resume  his  command  or  the  performance  of  his  regular  military  duty, 
such  order  will  in  general  operate  as  a  constructive  remission  of  the  punish- 
ment and  thus  terminate  the  suspension.* 

1  Dig.  J.  A.  Gen.,  730,  par.  12.  Leave  of  absence  is  an  indulgence  which  may  be 
granted  or  refused  at  the  discretion  of  the  authority  empowered  by  law  and  regulations 
to  grant  it.    It  is  never  demandable,  as  a  matter  of  right,  by  any  officer. 

*  Dig.  J.  A.  Gen.,  781,  par.  10 ;  tlrid.,  788,  par.  19. 

*  Dig.  J.  A.  Gen.,  781,  par.  8.  Under  such  a  sentence  the  officer  cannot  legally  be 
deprived  of  pay  due  for  a  period  prior  to  the  suspension.  Where  an  officer  was 
sentenced  to  suspension  from  rank  and  pay  for  six  months,  held  that  his  entire  pay  for 
those  months  was  absolutely  forfeited  notwithstanding  that  the  pay  of  officers  of  his 
gratie  was  increased  by  statute  pending  the  term.    Ibid.    See,  also,  lbid.t  783,  par.  19. 

*  i&tf.  f  732,  par.  14. 

1  Ibid.,  788,  par.  16.  Sullivan,  who  (p.  88)  traces  this  punishment  to  "the  eccle- 
siastical jurisdiction,  which  admitted  suspension  as  a  minor  excommunication,"  adds, 
in  regard  to  the  officer  sentenced:  "At  the  expiration  of  the  term  of  suspension  he 
becomes  a  perfect  man  again.1' 

*  Dig.  J.  A.  Gen.,  782,  par.  11. 
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Suspension  of  Cadets. — Suspension  may  be  awarded  as  a  punishment  in 
the  case  of  a  cadet  at  the  Military  Academy;  the  form  "  to  be  sospended 
from  the  Military  Academy  "  being  usually  employed  in  the  sentence.  The 
operation  of  such  a  sentence  would  be  to  detach  the  cadet  temporarily 
from  duty  at  the  Academy  during  the  period  of  such  suspension.  It  is 
usually  added  in  such  a  sentence  that '  at  the  end  of  such  term  of  suspen- 
sion the  cadet  is  to  join  the  next  lower  class.9 1 

Reduction  in  Rank. — Loss  of  or  reduction  in  files  or  steps  (i.e.,  relative 
rank)  in  the  list  of  the  officers  of  his  grade  is  a  recognized  legal  punish- 
ment by  sentence  of  court-martial  in  a  case  of  a  commissioned  officer. 
Like  disqualification,  it  belongs  to  the  class  of  continuing  punishments.' 

The  effect  of  this  punishment  is,  by  reducing  the  officer  in  rank,  to 
deprive  him  of  such  relative  right  of  promotion  and  command,  as  well  as  of 
precedence  on  courts  or  boards  and  in  selecting  quarters,  etc.,  as  he  would 
*have  had  had  he  remained  at  his  original  number.  Such  effect  continues 
till  the  sentence  is  remitted.  But  this  punishment  cannot  per  se  affect  the 
officer's  right  to  pay." 

1  Dig.  J.  A.  Gen.,  782,  par.  18.  Suspension  does  not  affect  pay  unless  expressly  for* 
felted  in  the  sentence ;  nor  does  a  commutation  of  dismissal  to  suspension  affect  pay. 
When,  therefore,  a  sentence  of  dismissal  in  the  case  of  a  cadet  was  commuted  to  suspen- 
sion for  one  year,  held  that  he  was  entitled  to  full  pay  during  the  year  of  suspension. 
Ibid.,  738,  par.  19. 

■  12  Opin.,  Att.-Gen„  647;  Dig.  J.  A.  Gen.,  482,  par.  1. 

*  Ibid, ,  483,  par.  8.  Where  a  court-martial  convened  by  a  department  commander 
for  the  trial  of  an  officer  sentences  the  accused,  upon  conviction,  to  the  punishment  of 
a  loss  of  files  or  steps  in  the  list  of  officers  of  his  rank,  the  approval  of  the  commander  is 
sufficient  to  give  full  effect  to  the  sentence,  aud  no  action  by  superior  authority  can  add 
anything  to  its  effect  or  conclusiveness.  The  code  does  not,  as  in  the  case  of  a  sentence 
of  dismissal,  render  a  confirmation  by  the  President  essential  to  the  execution  of  such 
a  punish meut,  and  the  fact  that  the  same  involves  a  change  in  the  Army  Register  does 
not  make  requisite  or  proper  a  revision  of  the  case  at  the  War  Department.  All  that  is 
called  for  upon  the  approval  of  such  a  sentence  by  the  commander  is  simply  to  notify 
the  Secretary  of  War  thereof  by  forwarding  a  copy  of  the  General  Order  promulgating 
such  approval.  The  proceedings  (or  their  substance)  as  affecting  officers  other  than  the 
accused  may  then  well  be  republished  in  General  Orders  from  the  Adjutant-General's 
Office.    Ibid. ,  482,  par.  2. 

This  punishment  has  sometimes  been  remarked  upon  as  an  objectionable  oue, 
apparently  mainly  on  account  of  the  inequality  of  its  effect  upon  other  officers  of  the 
grade  of  the  officer  sentenced.  Thus  where  an  officer  is  reduced  a  certain  number  of 
files,  those  below  whom  he  is  placed  are  advanced,  while  those  below  himself  gain 
nothing.  Where  he  is  reduced  to  the  foot  of  the  list  this  objection  does  not  apply;  this 
form  of  the  punishment,  however,  where  the  list  is  a  long  oue  is  extreme  and  severe; 
more  severe,  often,  than  suspension  for  a  fixed  term.  Ibid.,  488,  par.  4.  See  G.  0.  M.  O. 
25,  War  Dept.,  1873;  do.  2,  Dept.  of  Dakota,  1873. 

A  second  lieutenant  was  sentenced  "  to  retain  his  present  number  on  the  lineal 
list  of  second  lieutenants  for  three  years."  Held  that  this  sentence  necessarily  deprived 
him  of  all  rieht  to  promotion  so  long  as  it  continued  in  force,  aud  rendered  him  for  so 
long  ineligible  for  examination  under  the  Act  of  October  1,  1890.  Lieutenants  junior  to 
him  mav  be  advanced  without  any  regard  to  him  and  precisely  as  if  he  were  not  on  the 
list  at  all.  The  promotion  of  an  officer  in  such  a  status  would  have  the  effect  of  a 
pardon.    Ibid.,  par.  5.  * 

A  lieutenant  was  sentenced  "to  be  reduced  two  files  In  regimental  rank."  As  the 
regimental  rank  of  a  line  officer  is  the  basis  of  his  rank  in  his  arm  and  in  the  army  at 
large,  held  that  his  reduction  on  the  regimental  list  involved  a  corresponding  reduction 
on  the  lists  of  lineal  and  relative  rank.    Ibid.,  484,  par.  6. 
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Reduction  to  the  Banks. — By  several  statutes '  enacted  daring  the  con- 
tinuance of  the  War  of  the  Rebellion  the  punishment  of  reduction  to  the 
ranks  was  authorized  to  be  inflicted  upon  commissioned  officers.  This 
punishment,  inasmuch  as  it  operated  to  divest  the  accused  of  his  office,  was 
in  effect  a  dismissal;  the  status  of  an  enlisted  man,  in  which  the  officer  was 
placed,  was  anomalous,  since  he  occupied  it,  not  voluntarily,  but  as  a  result 
of  the  sentence  imposed  and  by  operation  of  law.  It  is  no  longer  legal,  and 
cannot  hereafter  be  imposed  unless  expressly  authorized  by  statute;  the 
statutory  provisions  indicated  being  impliedly  confined  in  their  application 
to  the  period  of  the  late  war  (or  for  a  limited  period  succeeding  the  same), 
and  not  being  re-enacted  in  the  Revised  Statutes.* 

Fines. — While  punishments  in  the  nature  of  fines  are  not  frequently 
imposed  by  sentences  of  courts-martial,  for  the  reason  that  punishments  in 
the  nature  of  pecuniary  penalties  are  in  general  made  the  subject  of  for- 
feitures of  pay,  or  of  suspensions  from  pay  for  specific  periods,  they  have 
been,  and,  in  a  proper  case,  may  still  be,  imposed  in  such  sentences. " 

An  officer,  as  the  result  of  two  successive  trials  by  court-martial,  stood  sentenced  to 
be  reduced  to  the  foot  of  the  list  of  lieutenant-colonels  of  cavalry,  and  to  remain  there 
without  advancement  for  two  years.  Held  that  such  a  sentence  was  a  legal  one,  and 
that  as  the  officer  had  no  rank  in  the  army  independent  of  bis  rank  in  the  cavalry  arm, 
the  former  rank  being  incidental  to  and  measured  by  the  latter,  his  relative  army  rank 
was  necessarily  affected  by  the  sentence  in  the  same  manner  as  his  lineal  ranfe;.  Dig. 
J.  A.  Gen  ,  484,  par.  7.  In  the  execution  of  his  sentences  this  officer  had  lost  four  flies 
in  his  grade  by  the  promotion  over  him  of  four  majors.  Held  that  his  status  was 
equivalent  to  that  of  an  officer  sentenced  to  lose  files  for  two  years,  and  that  his  sentence 
was  a  continuing  punishment,  subject  to  be  discontinued  by  pardon.    Ibid. 

A  sentence  or  a  first  lieutenant  "to  be  reduced  in  rank  so  that  his  name  shall  appear 
in  the  Army  Register  next  below  the  name  of  "  a  certain  other  first  lieutenant  of  his 
regiment,  held  not  a  punishment  executed  upon  approval,  so  as  to  be  beyond  remission, 
but,  like  a  sentence  "to  lose  files,"  a  continuing  punishment  removable  by  pardon.* 
Ibid.,  par.  8. 

In  1874  an  officer,  then  a  first  lieutenant,  was  sentenced  "to  be  reduced  in  rank  so  that 
his  name  should  thereafter  be  borne  on  the  rolls  of  the  army  next  after  that  of  "  a  certain 
other  first  lieutenant  of  the  same  regimeut.  This  officer  was  promoted  to  a  captaincy 
May  10,  1888,  and  the  officer  under  sentence  was  similarly  promoted  August  30,  1889. 
Upon  an  application  by  the  latter  (July,  1890)  to  have  his  sentence  remitted,  held  that 
by  the  operation  of  the  first  of  these  promotions  the  sentence  was  rendered  irrevocable. 
A  remission  or  pardon  would  not  at  this  time  restore  the  officer  to  the  position  he 
occupied  prior  to  the  sentence,  nor  divest  the  rights  of  others  acquired  bv  promotion 
duriug  the  pendency  of  his  reduction.  The  sentence  bad  indeed  been  fully  executed 
and  was  therefore  beyond  the  reach  of  the  pardoning  power.    Ibid. ,  par.  9. 

1  Sec.  22,  Act  of  March  3,  1883  (12  Stat,  at  Large,  735) ;  Sec.  6,  Act  of  March  12, 
1888  (12  ibid.,  821). 

*  Dig.  J.  A.  Qen.,  658.  Cases  of  officers  sentenced  to  this  punishment  upon  convic- 
tion under  the  first-named  statute  are  published  in  G.  O.  27,  War  Dept.,  1864 ;  do.  80, 
Dept.  of  the  Gulf,  1868;  do.  38,  Dept.  of  the  East,  1864;  do.  36,  Middle  Dept.,  1864; 
do.  6,  2d  Div.,  5th  Army  Corps,  1864 ;  G.  C.  M.  O.  25,  51,  Army  of  Potomac,  1864 ;  do. 
12  id.,  1865.  No  instance  has  been  met  with  of  the  imposition  of  this  punishment  upon 
a  conviction  under  the  latter  statute.  In  some  few  cases,  during  the  late  war,  this  punish- 
ment was  adjudged — illegally — for  offenses  other  than  those  specified  in  the*  acts 
designated  in  the  text. 

*  The  only  fine  known  to  military  law  is  the  fine  authorized  to  be  imposed  by  way  of 
punishment  by  sentence  of  court-martial.    No  military  commander  is  empowered  undei 


•  IS  Optos.  Ati.-Qeii.,  54?;  17  id.,  17,  666. 
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Sentences  of  imprisonment  till  a  fine,  also  imposed  by  the  sentence,  is 
paid  are  sanctioned  by  the  usage  of  the  service.  It  is  proper,  however,  in 
such  sentences  to  affix  a  limit  beyond  which  the  punishment  shall  not  be 
continued  in  any  event.  Where  a  sentence  adjudges  a  fine,  without  also 
adding  (with  a  view  to  enforcing  its  payment)  a  term  of  confinement, 
such  a  confinement  cannot  of  course  legally  be  imposed  by  the  military 
commaoder.1 

Fines  adjudged  by  courts-martial  accrue  to  the  United  States.  A 
court-martial  cannot  impose  a  fine  for  the  benefit  of  an  individual,  nor  can 
a  fine  adjudged  in  general  terms  be  in  any  part  appropriated  for  the  benefit 
of  an  individual  by  executive  authority.  A  court-martial,  in  sentencing  a 
party  to  pay  a  fine,  has  no  authority  to  direct  the  collection  of  the  same  by 
a  provost-marshal,  or  by  any  compulsory  process;  such  a  direction  added  in 
a  sentence  should  be  disregarded  as  mere  surplusage.1 

any  circumstances  to  impose  a  fine  upon  an  officer  or  a  soldier.  Dig.  J.  A.  Gen.,  414, 
par.  1.  The  terms  *'  fine"  and  "  forfeiture  "  as  used  in  military  law  are  not  synonymous. 
A  fine  is  a  pecuniary  penalty,  imposed  by  the  sentence  of  a  court-martial,  the  operation 
of  which  is  to  require  an  offender  to  pay  a  specific  sum  to  the  United  States  by  way 
of  punishment  for  an  offense.  The  sentence  is  executed  when  the  sum  therein  specified 
lias  been  paid  to  and  received  by  the  United  States.  A  forfeiture  is  a  deprivation  of 
pay  or  allowances  awarded  by  sentence  of  a  court-martial,  or  imposed  by  law  on 
couviction  of  a  military  offense.  A  fine  bears  no  relation  to  the  pay  of  the  offender ; 
a  forfeiture,  on  the  other  hand,  is  restricted  to  and  can  never  exceed  the  total  of  such 
pay  and  ^allowances,  due  or  to  become  due  during  the  period  of  its  operation.  A  for- 
feiture, therefore,  operates  to  retain  from  the  offender,  and  deprive  him  of  the  possession 
of,  the  whole  or  a  part  of  his  current  pay  or  allowances  during  a  period  of  time  expressly 
set  forth  in  the  sentence.  A  fine  or  forfeiture  imposed  by  the  sentence  of  a  military 
tribunal  may  be  remitted  by  the  proper  reviewiug  authority,  and  if  it  has  not  been 
deposited  in  the  treasury  may  be  restored  by  way  of  pardon  or  mitigation* 

A  fine  is  distinguished  from  a  "  stoppage."  The  former  is  a  punishment  and  there- 
fore imposable  only  by  court-martial.  The  latter  is  a  eharge  on  account,  being  an  enforced 
reimbursement,  by  means  of  a  debit  entered  against  the  pay  of  the  party  on  the  rolls,  either 
for  an  amount  due  the  United  States— as  for  the  value  of  public  property  lost,  extra 
clothing  issued,  reward  paid  for  apprehension  as  a  deserter,  etc.— or  for  an  amount  due 
an  individual  and  expressly  authorized  by  law  or  regulation  to  be  thus  charged  See  par. 
1390,  Army  Regulations  of  1895.  Any  stoppage,  indeed,  to  be  legally  executed  must  be 
specifically  enjoined  by  statute  or  authorized  regulation.    Ibid.,  par.  2. 

1  Ibid.,  440,  par.  4.  So,  held  that  par.  2  of  G.  O.  61,  War  Department,  1865,  to  the 
effect  that  where  a  court-martial,  in  imposing  a  fine,  has  failed  to  require  that  the 
prisoner  shall  be  confined  till  the  fine  is  paid,  "he  will  not  be  released  without  orders 
from  the  War  Department  except  on  payment  of  the  fine,"  transcended  the  authority 
of  an  executive  order ;  such  a  requirement  being  a  punishment,  which  can  be  prescribed 
only  by  sentence  of  court-martial.    Ibid. 

*  Ibid.,  414.  pnr.  8.  Where  an  officer,  sentenced  (in  connection  with  dismissal)  to 
the  payment  of  a  fine  and  to  imprisonment  till  the  fine  was  paid,  and  held  for  some  time 
in  confinement  by  reason  of  the  non-payment  of  the  fine,  applied  to  be  released  ou  the 
ground  that  he  was  quite  destitute  of  means  and  incapable  of  satisfying  the  amount  of 
the  fine,  suggested  that,  iu  order  to  protect  the  Government  from  fraud,  the  procedure 
prescribed  by  Sec.  1042,  Rev.  Sts.,  in  cases  of  "poor  convicts,"  imprisoned  under 
seutences  of  United  States  courts,  be  in  substance  followed,  and  that  the  prisoner  be  not 
released  except  upon  an  Investigation  as  to  his  pecuniary  ability  by  a  proper  officer,  and, 

*  The  imposition  of  fines,  as  such,  is  not  frequent  in  the  practice  of  courts-martial.  They  are 
properly  imposed,  however,  upon  couviction  of  offenses  in  the  nature  of  larceny  or  embezzlement.  In 
which  case  they  are  made  equal  in  amount  to  the  sum  embezzled  or  the  value  of  the  property 
converted.  In  such  cases  the  sentence  provides  that  the  offender  be  imprisoned  until  the  fine  Is  paid. 
See  G.  C.  M.  O.  21,  War  Department,  1871. 
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Forfeitures. — Forfeitures  are  pecuniary  penalties  which  become  opera* 
tive  (a)  by  operation  of  law,  upon  conviction  of  certain  military  offenses, 
or  (b)  in  conformity  to,  and  in  execution  of,  the  sentence  of  a  lawfully  con- 
stituted military  tribunal.  "  A  court-martial,  in  forfeiting  pay  by  sentence, 
-should  so  fix  the  amount  to  be  forfeited  that  the  same  will  clearly  and 
unmistakably  appear  from  the  sentence  itself,  without  a  reference  to  any 
-order  or  other  source  of  information  being  necessary." ' 

Pay  cannot  be  forfeited  (in  a  sentence)  by  implication.  If  the  court 
intends  to  forfeit  pay,  the  penalty  of  forfeiture  should  be  adjudged  in 
-express  terms  in  the  sentence.1  No  other  punishment  iinposable  by  court- 
martial — neither  a  sentence  of  death,  dismissal,  suspension,  dishonorable 
discharge,  nor  imprisonment — involves  per  se  a  forfeiture  or  deprivation  of 
«ny  part  of  the  pay  or  allowances  due  the  party  at  the  time  of  the  approval 
or  taking  effect  of  the  sentence. '    Nor  can  pay 4  be  forfeited  by  any  miscon- 

if  found  to  be  Indigent  as  represented,  upon  bis  written  statement  under  oatb  that  he 
was  wholly  incapable  of  paying  or  procuring  the  means  to  pay  any  part  of  the  fine. 
Dig.  J.  A.  Gen.,  415,  par.  5. 

An  officer  on  trial  applied  to  have  certain  witnesses  summoned  from  a  distance,  and  a 
•continuance  granted  to  await  their  appearance.  To  this  the  court  conseu  ted  on  his  making 
an  affidavit  setting  forth  material  matter  expected  to  be  established  by  the  witnesses. 
When  these  appeared  it  was  found  that  they  could  give  uo  material  testimony  upon  the 
points  indicated  in  the  affidavit.  The  court,  in  making  up  its  sentence  upon  conviction, 
proposed  to  impose  upon  the  accused  (iu  conncctiou  with  imprisonment)  a  fins  of  two 
hundred  dollars  as  the  estimated  cost  to  the  government  of  procuring  the  attendance 
of  the  said  witnesses.  Advued  that  the  facts  stnted  did  not  constitute  a  proper  basis  for 
the  imposition  of  such  flue  as  a  punishment  for  the  offense  for  which  the  officer  was  con* 
victed ;  that  if  his  conduct  in  the  matter  was  deemed  so  culpable  as  to  constitute  a 
military  offense,  it  should  be  made  the  subject  of  a  separate  charge  to  be  investigated  on 
a  separate  trial.    Ibid.,  414,  par.  4. 

1  Ibid.,  417,  par.  1.  So  AiWthat  a  sentence  which  required  a  soldier  to  forfeit  an 
amount  of  pay  sufficient  to  reimburse  the  United  States  for  the  value -of  certain  property 
appropriated  by  him,  without  fixing  the  value  of  such  property,  was  irregular,  and 
might  properly  be  disapproved  unless  corrected  by  the  court  on  being  reassembled 
for  a  revision.*    Ibid. 

A  sentence  forfeiting  "pay  "  or  "  pay  and  bounty  "  does  not  affect  the  right  of  the 
accused  to  a  pecuniary  allowance — as,  for  example,  an  allowance  due  him  for  clothing 
cot  drawn.     Ibid.,  418,  par.  3. 

A  forfeiture,  by  sentence,  of  "  pay  and  allowances,"  while  it  does  not  affect  the  right 
of  the  soldier  to  receive,  during  his  term  of  enlistment,  the  usual  allowance  of  clothing 
in  kind,  forfeits  any  pecuniary  allowauce  that  may  be  due  the  soldier  on  account  of 
clothing  not  drawn.     Ibid.,  par.  4. 

A  sentence  of  forfeiture  of  "  all  pay  and  allowances"  includes  and  forfeits  "  extra- 
<lutypay."    Ibid. 

*  Compare  Elliott  w.  Railroad  Co..  9  Otto,  573. 

*  This  principle  is  well  illustrated  by  the  opinion  of  the  Attorney-General  (18  Opins., 
103),  concurring  with  an  opiuion  of  the  Judge-Advocate  General,  in  the  case  of  Major 
Herod,  where  it  was  held  that  the  fact  that  the  accused  had  been  sentenced  to  death,  on 
conviction  of  murder,  did  not  affect  his  right  to  his  pay  from  the  date  of  his  arrest  to  that 
of  the  final  action  taken  on  the  sentence  by  the  President.  And  see  the  more  recent  opin- 
ion of  the  Attorney-General  of  November  9,  1876,  (15  Opins.,  175.)  to  the  effect  that  the 
pay  of  officers  and:  seameu  of  the  navy  is  not  divested  by  the  operation  of  sentences  of 
Imprisonment  or  suspension,  but  only  when  forfeited  in  specific  and  express  terms  in 
the  sentence.    See,  also,  Dig.  J.  A.  Gen.,  417,  par.  2. 

4  Other  than  "  retained  pay,"  see  par.  1369,  A.  R.  1895. 
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dirct  of  a  soldier,  however  grave,  except  for  desertion  or  absence  without 
leave,  unless  he  is  brought  to  trial  and  expressly  sentenced  to  forfeiture  for 

the  same.1 

Pay  forfeited  by  sentence  of  court-martial  can  accrue  to  the  United 
States  only.  A  sentence  cannot  forfeit,  appropriate,  or  "stop"  pay  for 
the  reimbursement  or  benefit  of  an  individual,  civil  or  military,  however 
justly  the  same  may  be  due  him,  either  for  money  borrowed,  stolen,  or 
embezzled  by  the  accused,  or  to  satisfy  any  other  pecuniary  liability  of  the 
accused  whether  in  the  nature  of  debt  or  damages;  nor  can  a  sentence  for- 
feit pay  for  the  support  or  benefit  of  the  family  of  the  accused,  or  for  the 
benefit  of  a  company  fund,  post  fund,  hospital  fund,  etc.,  none  of  these 
funds  being  money  of  the  United  States.  All  forfeitures  by  sentence, 
whether  or  not  so  expressed  in  terms,  are  to  be  understood  and  treated 
as  forfeitures  to  the  United  States  accruing  to  the  general  treasury.* 

Where  a  sentence  imposes  a  forfeiture  of  the  "  monthly  "  pay  or  a  part 
of  the  "  monthly  "  pay  of  a  soldier  for  a  designated  number  of  nionthB,  the 
sum  forfeited  is  the  amount  indicated  multiplied  by  the  number  of  months* 
Thus  where  the  sentence  of  a  soldier  imposed  a  confinement  for  eight 
months  with  a  forfeiture  of  eight  dollars  of  his  monthly  pay  for  the  same 
period,  the  sum  forfeited  was  not  eight  but  sixty-four  dollars.' 

Stoppages. — The  terms  "  forfeiture  "  and  "  stoppage  "  are  not  synony- 
mous. A  forfeiture^  as  has  been  seen,  is  a  pecuniary  penalty,  in  the  nature 
of  a  fine,  imposed  by  a  court-martial  by  way  of  punishment  for  a  military 
offense.  Forfeitures  are  usually  based  upon,  and  taken  or  deducted  from, 
the  pay  of  officers  and  enlisted  men,  and  accrue  in  every  case  to  the  United 
States.  Stoppages  are  administrative  deductions  from  the  pay  or  allowances 
of  officers  or  enlisted  men,  made  in  pursuance  of  authority  expressly  con- 
ferred by  statute  or  regulation,  with  a  view  to  reimburse  the  United  States 

1  Dig.  J.  A.  Gen.,  417,  par.  2. 

*  Ibid.,  418,  par.  5.  Id  a  case  of  a  forfeiture,  by  sentence,  of  "  pay  due  "  or  "pay 
due  and  to  become  due,11  the  amount  of  pay  due  and  payable  to  the  party  at  the  date 
of  the  approval  of  the  seutence  is,  in  contemplation  of  law,  returned  from  the  appro- 
priation for  the  Army  to  the  general  treasury  and  becomes  public  money,  and,  being 
in  the  treasury,  cannot,  without  a  violation  of  Art.  I,  Sec.  9,  §  6,  of  the  Constitution,  be 
withdrawn  and  restored  to  the  party  except  by  the  authority  of  Congress.  A  sentence 
forfeiting  pay  can  be  remitted  only  as  to  pay  not  due  and  payable  at  the  date  of  the 
remission.  Where  a  soldier's  pay  has  beeu  forfeited  by  an  executed  sentence,  no  mere 
amendment  of  the  muster-roll  upon  which  the  same  has  been  noted  can  operated  to 
undo  such  forfeiture.  After  pay  forfeited  by  sentence  has  gone  into  the  Treasury,  it 
cannot  add  to  the  authority  of  the  Executive  to  return  it  that  the  sentence  was  in  fact 
void  ;  the  authority  of  Congress  is  still  necessary  to  the  reimbursement  of  the  officer  or 
soldier.    Ibid. ,  421,  par.  14. 

*  Ibid.,  419,  par.  6.  Where  an  officer  was  sentenced  to  be  dismissed  with  forfeiture 
of  pay  due,  and  subsequently  to  the  approval  of  the  sentence,  but  before  such  approval 
had  been  promulgated  to  the  Army  or  the  officer  had  been  officially  notified  of  the 
same,  he  applied  for  and  received  the  pay  due  him,  held  that,  inasmuch  as  the  for- 
feiture had  not  taken  effect  at  the  time  of  the  payment,  no  illegal  act  was  committed 
by  the  officer,  and  that  the  paymaster  who  paid  him  was  not  properly  to  beheld  account- 
able for  the  amount  paid.    Ibid.,  421,  par.  13. 
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for  stores  or  property  purchased  or  used,  or  for  articles  of  public  property- 
lost  or  destroyed,  or  for  a  debt  due  on  account.1  In  a  limited  number  of 
cases,  when  authorized  by  law,  stoppages  may  be  made  for  debts,  or  amounts 
due  to  private  individuals,  as  to  the  company  tailor,  in  accordance  with  Sec- 
tion 1220  of  the  Revised  Statutes,  or  as  to  post  traders  and  laundrymen,  in 
accordance  with  the  authority  conferred  by  the  Act  of  June  30,  1882.* 

How  Made. — Stoppages  are  usually  entered  upon  the  muster  and  pay 
rolls,  or  are  notified  to  the  officers  against  whom  they  are  made.  The 
correctness  of  a  proposed  stoppage  must,  in  general,  be  admitted  by  the 
debtor  before  the  contemplated  deduction  can  be  made.  If  the  rolls  be 
signed,  or  if  pay  be  accepted,  however,  without  question  or  protest,  from 
which  a  certain  amount  has  been  deducted,  such  Bigning  or  acceptance  will 
operate  as  an  implied  waiver  of  objection  to  the  justice  or  correctness  of  the 
charger. 

In  a  case  of  supposed  liability  to  stoppage  resulting  from  a  neglect  or 
an  act  chargeable  as  a  military  offense,  and  as  to  which  the  facts  are 
disputed,  it  is  in  general  preferable  to  have  the  case  investigated  and  the 
actual  pecuniary  liability,  if  any,  fixed  by  a  trial  by  court-martial." 


1  Dig.  J.  A.  Gen.,  790,  par.  8 ;  ibid.,  731,  par.  8 ;  (bid.,  719,  par.  1.    Stoppages  are 
authorized  to  be  made  in  Sections  1144,  1145,  1390,  1803,  1808, 1804,  1806,  and  1766* 
of  the  Revised  Statutes. 

1  33  Stat,  at  Large,  139.  A  stoppage  is  distinguished  from  a  forfeiture  or  fine,  and 
an  executive  stoppage,  or  stoppage  by  order,  cannot  be  imposed  for  an  offense.  But  it 
is  entirely  legal  to  stop  against  a  soldier's  pay,  under  par.  1890,  A.  R.  1895,  an 
amount  required  to  reimburse  the  United  States  for  loss  on  account  of  damage  done  to- 
public  property,  while  at  the  same  time  bringing  the  soldier  to  trial  by  court-martial  for 
the  offense  involved.    Ibid.,  730,  par.  8. 

Where  subsistence  stores  were  sold,  by  a  post  commissary  of  subsistence,  to  a  mess 
of  three  officers  of  the  post,  and  charged  to  the  mess  as  such,  held  that  such  mess  was 
not  in  the  nature  of  a  commercial  partnership  in  which  each  member  was  bound  for  the 
Joint  indebtedness,  but  was  simply  an  association,  for  purposes  of  convenience  and 
economy,  of  three  individuals,  each  of  whom  was  bound  to  the  United  States  only  for 
his  proportion — one  third — of  the  account.  And  held  that  a  member  who  had  paid  his 
proportion  to  one  of  the  other  members  who  acted  as  caterer,  but  who  had  deceased 
without  paying  over  this  amount  to  the  commissary,  remained  liable  for  such  propor- 
tion to  the  United  States.    Ibid.,  738,  par.  1. 

Construing  Sec.  1766,  Rev.  Sts.,  as  applying  only  to  bonded  disbursing  officers,  held 
that  a  fine  of  one  hundred  dollars  imposed  by  a  civil  court  upon  a  soldier  for  a  violation 
of  the  postal  laws  could  not  legally  be  stopped  against  his  pay  under  that  section. 
But,  independently  of  this  statute,  the  pay  of  an  officer  or  soldier  who  is  in  arrears  to 
the  United  States  may  always  legally  be  withheld  till  the  indebtedness  is  satisfied.* 
Ibid.,  731,  par.  9.    See,  also,  par.  3,  p.  180,  post. 

1  Dig.  J.  A.  Gen.,  719,  par.  1.  A  recruit  absented  himself  from  a  detachment  of 
recruits,  at  a  place  in  Ohio,  while  en  route  from  the  recruiting  depot  to  his  proper  station, 
Fort  Tates,  N.  D.,  and  was  taken  to  Fort  Niagara  and  tried  upon  a  charge  of  desertion, 
but  convicted  of  absence  without  leave  only.  Held  that  the  only  stoppages  to  which  he 
could  legally  be  subjected  were  the  amount  of  the  pay  and  allowances  accruing  during 
his  absence,  under  par.  188,  A.  R.  1895,  and  the  amount  of  the  expenses  incurred  in 
transporting  him  "to  his  proper  station,"  under  par.  136,  A.  R.  1895.  But  held  further 
that  the  words  "to  his  proper  station/'  in  the  last  part  of  the  regulation,  were  to  be 
construed  as  equivalent  to  tne  expression,  in  the  first  part,  "  to  the  station  of  his  com- 
pany or  to  the  place  of  his  trial " ;  that  it  would  not  be  legal  to  stop  against  him  the  ex- 

•  Gratiot  vs.  XT  8.,  15  Peters,  886  ;  McKnlght  vs.  TJ.  8.,  98  U.  8.,  180. 
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The  pay  of  an  officer  or  soldier  cannot  be  subjected  to  stoppage  except 
by  the  authority  of  a  statute  or  regulation  specifically  authorizing  the  same, 
or  by  sentence  of  a  court-martial  imposing  a  forfeiture  or  fine  as  a  punish- 
ment, or  where  the  party  has  become  indebted  to  the  United  States  on 
Account.1 

The  United  States  is  not  authorized  to  stop  against  the  pay  of  an  officer 
or  soldier  an  amount  of  personal  indebtedness  to  another  officer  or  soldier, 
though  such  indebtedness  may  have  grown  out  of  the  relations  of  the  mili- 
tary service.  Thus,  in  the  absence  of  a  sentence  of  court-martial  forfeiting 
tiie  same,  an  officer's  pay  cannot  legally  be  stopped  with  a  view  to  the  reim- 
bursement of  enlisted  men  who  have  deposited  with  him  money  for  safe- 
keeping, and  which  he  has  failed  to  return  when  required,  the  officer  being 
Accountable  for  the  same  in  a  personal  capacity  only.* 

Stoppages  for  Certain  Injuries  done  to  Citizens  of  the  United  States.— 
The  54th  Article  of  War  contains  the  requirement  that  "  every  officer  com- 
manding in  quarters,  garrison,  or  on  the  march  shall  keep  good  order  and, 
to  the  utmost  of  his  power,  redress  all  abuses  or  disorders  which  may  be 

penses  of  the  transportation  to  both  places ;  that  if  the  place  of  trial  was,  as  here,  dif- 
ferent from  the  station  of  the  company,  it  would  be  proper  to  stop  the  expenses  of 
transportation  to  the  former  and  not  to  the  latter ;  and  that,  this  being  done,  the  stoppage 
of  the  expense  of  transporting  him  to  the  station  of  bis  company,  after  the  trial,  would 
not  be  authorized.    Dig.  J.  A.  Gen.,  722,  par.  12.  t 

1  Dig.  J.  A.  Gen.,  719,  par.  1.    Pay  due  an  officer  or  soldier  can  legally  be  stopped  ^ 

•only  by  reason  of  an  accountability  to  the  Uuited  States.*  So  held  that  it  could  not 
legally  he  stopped  to  reimburse  a  telegraph  company  for  moneys  received  by  a  sergeant  # 

of  the  then  Signal  Corps  for  transmitting  private  messages  over  its  line,  the  same  not 
being  a  line  "  operated  by  the  United  Slates  "  in  the  sense  of  the  Act  of  March  3,  1883, 
and  the  indebtedness  of  the  sergeant  being  to  the  telegraph  company  ouly,  not  to  the 
United  States.  So  held  that  it  would  not  be  legal  to  stop  the  pay  of  an  officer  for  the 
amount  of  a  local  bounty,  alleged  to  have  been  neglected  to  be  paid  over  by  him  to  an 
enlisted  volunteer  on  whose  account  it  was  received.  An  officer  or  soldier  cannot 
legally  he  mulcted  of  any  part  of  his  pay  for  the  satisfaction  of  a  private  claim.  Ibid., 
721,  par.  8. 

A  superior  is  not  anthorized  to  stop  against  the  pay  of  an  inferior  the  value  of 
property  charged  to  have  been  criminally  misappropriated,  and  it  is  the  experience  of 
the  Judge  Advocate-General  that  most  or  many  of  the  cases  of  loss  of  or  in  jury  to 
public  property  in  which  the  facts  have  been  investigated  and  the  damage  assessed  by 
boards  of  survey  would  have  been  more  profitably  passed  upon  by  courts-martial,  by 
which,  instead  of  a  stoppage,  a  forfeiture  could  have  been  imposed,  as  a  punishment,  by 
sentence.    Ibid..  719,  par.  1. 

'  Ibid.,  720,  par.  2.  Par.  268,  A.  R.  of  1895,  requiring  deductions  to  be  made  from 
the  pay  of  soldiers  in  favor  of  "tradesmen  n  who,  when  4<  relieved  from  ordinary  mili- 
tary duty,"  are  authorized  to  make  or  repair  soldiers'  uniforms,  held  to  authorize  stop- 
pages for  clues  to  tailors  who  are  in  the  military  service,  and  also  for  dues  to  civilian 
tailors.     Ibid.,  par.  4 ;  Circular  8,  A.  G.  O.,  1896.     See,  also,  note  2,  page  179,  ante. 

The  Army  Appropriation  Act  of  June  16,  1892,  provides  that  "  the  pay  of  officers  of 
the  army  may  be  withheld  uuder  Sec.  1766,  R.  S.,  on  account  of  an  indebtedness  to  the 
United  States" admitted  or  shown  by  the  judgment  of  a  court,  but  not  otherwise,  unless 
upon  a  special  order  issued  according  to  the  direction  of  the  Secretary  of  War."  Held 
that  the  last  part  of  this  provision  was  not  to  be  construed  separately,  but  in  connection 
with  the  former,  and  could  not  be  interpreted  as  empowering  the  Secretary  of  War  to 
stop  the  pay  of  officers  of  the  Army  to  satisfy  private  debts.    Ibid.,  722,  par.  11. 


•  See  16  Opin.  Ait.-Gen.,  477. 
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ends  with  the  incorporation  of  such  a  requirement  in  the  sentence  imposed 
in  a  particular  case.  It  cannot  prescribe  its  form,  indicate  its  severity,  or 
indeed  add  anything  in  regard  to  its  execution  save  to  direct  that  the 
reprimand  imposed  in  its  sentence  shall  be  administered  by  the  commander 
who  convened  the  court.  A  sentence  directing  a  reprimand  to  be  imposed 
by  an  officer  inferior  to  the  convening  authority  is  not  in  accordance  with 
the  approved  practice  of  the  service.  It  is  not  necessary  or  desirable,  how- 
ever, that  the  court  should  direct  as  to  the  execution  of  the  sentence,  the 
same  being  the  proper  province  of  the  reviewing  officer.1 

Although  in  adjudging  a  reprimand  it  is  generally  intended  by  a  court- 
martial  to  impose  a  mild  punishment,  the  quality  of  the  reprimand  ia 
nevertheless  left  to  the  discretion  of  the  authority  who  is  to  pronounce  it, 
and  it  is  open  to  him  to  make  it  as  severe  as  he  may  deem  expedient  with- 
out being  chargeable  with  adding  to  the  punishment.1 

BNLI8TED   MEN. 

The  following  punishments  are  those  usually  imposed  upon  enlisted 
men. 

Death.1 — The  subject  of  capital  punishment  has  already  been  discussed. 

Reduction  to  the  Hanks. — This  punishment,  as  the  name  implies,  is 
applicable  only  to  non-commissioned  officers.  Reduction  may  be  imposed 
as  a  separate  punishment,  or  in  connection  with  forfeiture  of  pay  or  confine- 
ment. If,  however,  punishment  in  the  nature  of  imprisonment  or  confine- 
ment be  imposed,  reduction  to  the  ranks  should  constitute  the  first  clause 
of  the  sentence,  and  should  be  executed  before  the  sentence  of  confinement 
becomes  operative.  In  certain  branches  of  the  staff,  the  engineer,  and  the 
ordnance  departments,  for  example,  where  the  statutes  recognize  several 
grades  or  classes  of  privates,  a  private  of  the  first  or  highest  class  may,  by 
sentence  of  a  court-martial,  be  reduced  to  a  lower  class  as  a  punishment  for 
a  military  offense.4 

Suspension.  —  Suspension,  as  a  punishment  for  a  non-commissioned 
officer,  is  not  authorized  in  terms  in  the  101st  Article,  nor  is  it  contemplated 

1  Dig.  J.  A  Gen..  660,  par.  1. 

f  Ibid. ,  par.  2. 

'  See  tbe  title  Death  Id  the  paragraph  respecting  the  punishments  applicable  to  com- 
missioned officers. 

4  A  court-martial,  in  sentencing  a  non-commissioned  officer  to  be  reduced  to  the  ranks, 
is  not  empowered  to  direct  that  when  reduced  he  he  transferred  to  another  regiment  or 
company.  The  authority  to  order  the  transfer  of  soldiers  is  expressly  vested  by  Art. 
XVIII  of  the  Army  Regulations  of  1895  in  certain  military  commanders.  Dig.  J.  A. 
Gen.,  653,  par.  1. 

The  warrant  or  certificate  given  to  a  non-commissioned  officer  is  as  much  the  per- 
sonal property  of  the  individual  as  is  the  commission  given"  to  a  commissioned  officer. 
In  the  absence  of  any  statute  or  regulation  requiring  that  a  sergeant  or  corporal  shall 
surrender  his  warrant  on  being  reduced  to  the  ranks  (or  dishonorably  discharged)  he 
may  retain  it  with  the  same  right  us  that  by  which  an  officer  retains  his  formal  commit-  • 
siou  on  being  dismissed.     Ibid.,  par.  2. 
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in  the  Army  Regulations.    It  has  been  adjudged  in  bat  rare  cases/  and 
cannot  be  regarded  as  sanctioned  by  principle  or  usage.* 

Dishonorable  Discharge. — This  punishment  is  frequently  imposed  upon 
unlisted  men  as  a  penalty  for  the  more  serious  military  offenses,  either 
.separately  or  in  combination  with  forfeiture  of  pay  and  a  term  of  imprison- 
ment; in  which  case  it  constitutes  the  severest  punishment  that  is  usually 
imposed  upon  this  class  of  offenders  in  time  of  peace.  The  effect  of  a  sen- 
tence of  dishonorable  discharge,  like  that  of  dismissal  in  the  case  of  an 
officer,  is  to  completely  sever  the  soldier  from  all  connection  with  the  military 
establishment,  and  he  can  only  re-enter  it,  if  at  all,  by  an  enlistment  con- 
tract executed  in  the  usual  manner. 

A  dishonorable  discharge  is  a  discharge  expressly  imposed  as  a  punish- 
ment by  the  sentence  of  a  general  court-martial.  It  is  only  in  pursuance  of 
such  a  sentence  that  a  dishonorable  discharge  can  be  authorized,  for,  being  a 
punishment,  it  cannot  be  prescribed  by  an  order.  In  a  case  of  such  dis- 
charge the  word  "  dishonorably  "  is  inserted  before  the  word  "  discharged  " 
in  the  discharge  certificate,  and  it  is  added  that  the  discharge  is  given  pur- 
suant to  the  sentence  of  a  certain  general  court-martial,  specifying  it  by 
reference  to  the  order  in  which  it  was  promulgated." 

In  imposing  a  considerable  term  of  confinement,  courts-martial,  now 
almost  invariably  add  the  penalty  of  dishonorable  discharge.  In  general 
this  penalty  is  directed  by  the  court  to  be  first  executed, — as  by  the  form 
<l  to  be  dishonorably  discharged  and  confined,"  etc.  Where  there  is  no  * 
express  indication  in  the  sentence  as  to  which  punishment  is  to  be  first 
enforced,  the  one  named  first  in  order  is  regarded  as  that  intended  to  be 
first  executed,  and  is  so  executed  in  practice.4 

1  See  a  comparatively  late  instance  in  General  Court-martial  Orders,  No.  83,  Dept.  of 
the  East,  1872. 

•Dig.  J.  A.  Gen.,  788.  par.  15. 

1  Ihd.t  861,  par.  25.  Such  a  discharge  is  held  also  to  be  involved  in  a  sentence  " to 
he  drummed  out  of  the  service."    Ibid. 

Held  that  an  executed  dishonorable  discharge  was  an  absolute  expulsion  from  the 
Army,  and  as  such  did  not  merely  terminate  the  particular  enlistment,  but  covered  all 

Srevious  unexecuted  enlistments  of  the  soldier,  if  any.  A  soldier  sentenced  to  a  dis- 
onorable  discharge,  duly  approved  and  executed,  cannot  be  made  amenable  for  a 
desertion  committed  under  a  prior  enlistment.    Ibid.,  par.  26. 

Held  that  a  subsequent  enlistment  after  a  dishonorable  discharge  would  not  operate 
to  revive  any  outstanding  amenability  of  the  soldier.  This  upon  a  principle  of  public 
policy  and  good  faith,  and  because  the  acceptance  into  the  service  under  the  later  enlist- 
ment is  in  the  nature  of  a  condonation.    Ibid.,  par.  27. 

The  mere  fact  that  at  the  time  of  the  muster-out  of  his  regiment  a  soldier  was 
mnder  arrest  by  the  civil  authorities  for  an  alleged  crime,  which,  however,  wan  not  fol- 
lowed by  a  trial  and  conviction,  does  not  justify  his  being  dishonorably  discharged.  If 
released  without  trial,  the  discharge  should  be  honorable.    Ibid.,  par.  28. 

A  soldier  dishonorably -discharged  loses  his  retained  pay  under  Sec.  1281,  Rev.  8ts. 
(see  par.  1881,  A.  R.  1895).  and  his  travel  pay  under  Sec.  1290,  Rev.  Sta.    Ibid.,  par.  29. 

4  Dig.  J.  A.  Gen.,  857,  par.  7.  Where  a  court-martial,  in  imposing  dishonorable 
discharge  in  connection  with  confinement,  directs  that  the  discharge  be  first  executed,  or 
where  it  is  reasonably  to  be  inferred  from  the  terms  of  the  sentence  that  it  was  the 
intention  of  the  court  that  the  punishments  should  be  executed  in  this  order,  tip 
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The  service  of  a  soldier  dishonorably  discharged  under  a  sentence  of 
conrt-martial  terminates,  and  his  discharge  should  be  dated,  as  of  the  day 
on  which  the  approval  of  the  sentence  is  officially  published,  or  the  order 
promulgating  such  approval  is  received,  at  the  post  where  the  soldier  is  held* 
It  is  to  that  date  that  he  is  to  be  paid,  if  pay  is  due  him.1 

Where  a  soldier  has  been  legally  sentenced  to  be  dishonorably  discharged, 
and  such  sentence  has  been  duly  executed,  it  is  beyond  the  power  of  the 
Executive,  whatever  the  merits  of  the  case,  to  substitute  an  honorable  in 
lieu  of  the  dishonorable  discharge.  The  latter  having  gone  into  effect 
cannot  be  undone;  moreover  the  soldier,  having  been  thereby  wholly 
detached  from  the  military  service  and  made  a  civilian,  cannot  again  be  dis- 
charged from  the  service  until  he  has  been  again  enlisted  into  it.1 

While  a  dishonorable  discharge,  standing  by  itself,  imposes  no  disqualifi- 
cation upon  re-enlistment  in  the  military  service  or  employment  in  the  civil 
service  of  the  United  States,  such  disqualification  is  in  terms  imposed  by  the 
Act  of  August  1,  1894,"  which  contains  the  requirement  that  "  no  soldier 

reviewing  officer,  in  approving  the  sentence,  is  not  empowered  to  command  that  the 
execution  of  the  discharge  be  postponed  to  the  end  of  the  term  of  confinement.*  On  the 
other  hand,  if  the  sentence  clearly  imposes  the  dishonorable  discharge  of  the  soldier  at 
the  end  of  the  term  of  confinement,  the  reviewing  officer  is  not  authorized  to  direct  that 
he  be  discharged  forthwith.     Dig.  J.  A.  Gen.,  857,  par.  8. 

Where  a  court-martial  sentenced  a  soldier,  it)  connection  with  confinement,  to  be 
dishonorably  discharged  at  such  date  as  might  be  fixed  by  the  reviewing  officer,  advised 
that  such  a*  seutence  was  exceptional  and  irregular  as  devolving  upon  the  reviewing 
officer  a  duty  pertaining  to  the  court,  and  that  the  court  would  properly  be  reassembled 
for  the  revision  of  the  same.f    Ibid.,  par.  9. 

A  senteuce  "  to  be  imprisoned  for  fifteen  years  and  then  dishonorably  discharged  " 
held  (in  view  of  the  fact  that  enlistments  in  our  Army  are  for  five  years  only)  to  be,  so 
far  as  related  to  the  discharge,  irregular  and  unauthorized.  A  sentence  of  court-martial 
cannot  operate  to  retain  a  soldier  in  the  United  States'  service  beyond  his  legal  term  of 
enlistment.  And  advised  that  the  court  be  reassembled  for  the  revision  of  this  sentence, 
and  that  it  be  suggested  to  it  to  impose  the  discharge  in  advance  of  the  imprisonment, 
in  accordance  with  approved  precedents.    Ibid.,  858,  par.  10. 

1  Dig.  J.  A.  Gen.,  859,  pur.  16. 

*  Ibid.,  358,  par.  12. 

1  Act  of  August  1,  1894  (28  Stat,  at  Large,  216).  See,  also,  in  this  connection  the 
3d  Article  of  War,  in  which  certain  enlistments  are  forbidden;  Dig.  J.  A.  Gen.,  885, 
par.  3;  U  S.  vs.  Grimley,  187  U.  8.,  147;  paragraphs  823-827,  Army  Regulations  of  1895; 
and  Dig.  J.  A.  Gen  ,  358,  par.  11.  The  Act  of  June  16,  1890,  (26  Slat,  at  Large,  157.) 
contained  the  provision  "that  the  Secretary  of  War  shall  determiue  what  misconduct 
shall  constitute  a  failure  to  render  honest  and  faithful  service  within  the  menuing  of  this 
Act.  But  no  soldier  who  has  deserted  at  any  time  during  the  term  of  an  enlistment  shall 
be  deemed  to  have  served  such  term  honestly  and  faithfully."  Under  the  authority 
conferred  by  this  statute  the  Secretary  of  War  has  decided  that  in  the  following  cases 
there  has  been  a  failure  to  render  honest  and  faithful  service  : 

(1)  Desertion. 

(2)  When  the  soldier  is  in  confinement  under  a  general  court-martial  sentence 
expressly  imposing  imprisonment  until  or  beyond  the  expiration  of  his  term;  when  dis- 
charged under  sentence  of  general  court-martial;  when  discharged  by  order  from  the  War 
Department  specifying  forfeiture,  or  because  of  imprisonment  by  the  civil  authority. 

*  See  an  opinion  of  the  Judge- Advocate  General  on  this  subject  published  and  approved  by  the 
Secretary  of  War  in  G.  O.  71,  War  Dept.,  1875.  M  _      #    ^  _  _  mmm 

t  See  opinion  to  this  effect  published  as  approved  by  the  Secretary  of  War  In  G.  O.  90,  War  Dept., 

1878. 
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shall  be  again  re-enlisted  in  the  Army  whose  service  daring  his  last  preced- 
ing term  of  enlistment  has  not  been  honest  and  faithful." 

Imprisonment ;  Confinement. — In  respect  to  their  legal  effects  upon  an 
enlisted  man  the  terms  imprisonment  and  confinement  are  identical.  Such 
punishments  may  be  executed  (a)  in  a  state  prison  or  penitentiary  when 
the  offense  of  which  he  has  been  convicted  "  would  by  some  statute  of  the 
United  States,  or  by  some  statute  of  the  State,  Territory,  or  District  in  which 
such  offense  may  be  committed,  or  by  the  common  law  as  the  same  exists  in 
such  State, Territory,or  District,  subject  such  convict  to  such  punishment " ;' 

(3)  When  the  soldier  is  discharged  for  minority  concealed  at  eulistmeut,  or  for  other 
cause  involving  fraud  iu  enlistment,  or  for  disability  caused  by  his  misconduct. 

(4)  Upon  the  approved  finding  of  a  board  of  officers  called  under  paragraph  148, 
Army  Regulations  of  1895,  that  the  soldier  has  not  served  honestly  aud  faithfully  to  the 
date  of  discharge. 

The  cause  of  forfeiture  will  be  stated  on  the  muster  and  pay-rolls  and  on  the  final 
statements  of  the  soldier. 

Any  form  of  discharge  other  than  such  as  is  prescribed  in  the  4th  Article  of  War  is 
irregular  and  inoperative  (unless  indeed  otherwise  authorized  by  subsequent  statute). 
Mere  desertion  does  uot  operate  as  a  discharge  of  a  soldier ;  he  may  then  be  dropped 
from  the  rolls  of  his  command,  but  he  is  in  no  sense  discharged  from  the  army.  Nor 
can  an  official  publication,  in  orders,  of  a  sentence  of  dishonorable  discharge  have  the 
effect  of  discharging  a  soldier:  there  must  still  be  notice,  actual,  as  by  the  delivery  of 
the  formal  discharge  certificate,  or  constructive,  of  the  formal  discharge.  A  soldier 
cannot  discharge  himself  by  simply  leaving  the  service  at  the  expiration  of  his  term. 
The  final  statements  required,  by  Regulations,*  to  be  furnished  with  the  discharge 
constitute  no  part  of  the  discharge:  the  discharge  is  complete  without  them.  Dig.  J.  A. 
Gen.,  859,  par.  17. 

1  97th  Article  of  War.  This  Article  by  necessary  implication  prohibits  the  imposi- 
tion of  confinement  in  a  penitentiary  as  a  punishment  for  offenses  of  a  purely  or 
exclusively  military  character — such  as  desertion,  for  example.!  Dig.  Opin.  J.  A.  (Jen., 
118.  par.  1. 

A  sentence  of  penitentiary  confinement  in  a  case  of  a  purely  military  offense  is 
wholly  unauthorized  and  should  be  disapproved.  Effect  cannot  be  given  to  such  a 
seutence  by  commuting  it  to  confinement  in  a  military  prison  or  to  some  other  punish- 
ment which  would  be  legal  for  such  offense.  Nor  in  a  case  of  such  an  offense  enn  a 
severer  penalty,  as  death,  be  commuted  to  confinement  in  a  penitentiary.     Ibid,,  par.  2. 

Nor  can  penitentiary  confinement  be  legalized  as  a  punishment  for  purely  military 
offenses  by  designating  a  penitentiary  as  a  "  military  prison  "  and  ordering  the  confine- 
ment there  of  soldiers  sentenced  to  imprisonment  on  conviction  of  such  offenses.  Ibid.,, 
par.  3. 

An  offense  charged  as  "  conduct  to  the  prejudice  of  good  order  and  military  discipline,** 
which,  however,  is  In  fact  a  larceny,}  embezzlement,  violent  crime,  or  other  offense  made 
punishable  with  penitentiary  confinement  by  the  law  of  the  State,  etc.,  may  legally  be 
visited  with  this  punishment.     Ibid.,  114,  par.  4. 

The  term  "penitentiary"  as  employed  in  this  Article  has  reference  to  civil  prisons 
only,  as  the  penitentiary  of  the  United  States,  or  District  of  Columbia  at  Washington, 
the  public  prisons  or  penitentiaries  of  the  different  States,  and  the  "penitentiaries 
erected  by  the  United  States"  (see  Section  1892,  Revised  Statutes)  in  most  of  the  Terri- 
tories. The  military  prison  at  Leavenworth  is  not  a  penitentiary  in  the  sense  of  the 
Article.  The  term  "  State  (or  State's)  prison  "  in  a  sentence  is  equivalent  to  penitentiary. 
Ibid.,  par.  5* 

A  military  prisoner  duly  sentenced  or  committed  to  a  penitentiary  becomes  subject  to 
the  government  and  rules  of  the  institution.    Ibid.,  par.  6. 

•  Par.  189.  A.  R.  1895. 

t  See  Q.  O.  4,  Wnr  Dept.,  1867;  also  the  action  taken  in  cases  In  the  following  General  Orders:  G.  O. 
21,  Dept.  of  the  Platte.  1866;  O.  O.  21,  ibid.,  1871 ;  G.  O.  44,  Eighth  Army  Corps,  1862;  G.  C.  M.  O.  34, 85, 
48, 46,  72,  78,  Dept.  of  the  Missouri,  1870. 

$  In  a  case  of  larceny  the  con  it  should  Inform  itself  as  to  whether  the  value  of  the  property  stolen 
be  not  too  small  to  permit  of  penitentiary  confinement  for  the  offense  under  the  local  law.  See  G.  O. 
44,  Eighth  Army  Corps,  1882;  G.  C.  M.  O.  68,  Dept.  of  the  Platte,  1872. 
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•or  (J)  in  the  Military  Prison,*  or  at  a  military  post,  as  a  "  general  pris- 

Where  a  soldier  is  senteuced  to  be  confined  in  a  penitentiary,  the  proper  reviewing 
authority  may  legally  designate  for  the  execution  of  the  punishment  auy  State  or  Terri- 
torial peniteutiary  within  his  commaud.  Where  there  la  no  such  peuitentiary  available 
for  the  purpose  or  desirable  to  be  resorted  to,  he  wili  properly  submit  ihe  case  to  the 
Secretary  of  War  for  the  designation  of  a  proper  penitentiary.  Dig.  J.  A.  Gen.,  114, 
par.  7. 

A  court-martial,  in  imposing  by  its  sentence  the  punishment  of  confinement  In  a 
penitentiary,  is  not  required  to  follow  the  statute  of  the  Uuited  States  or  of  the  State, 
etc.,  as  to  the  term  of  the  confinement.  It  may  adjudge,  at  its  discretion,  a  leas  or  a 
greater  lerm  than  that  affixed  by  such  statute  to  the  particular  offense.  At  the  same 
time  the  court  will  often  do  well  to  consult  the  statute,  as  indicating  a  reasonable  measure 
of  punishment  for  the  offense.    Ibid,,  par.  8. 

*  Where  a  court-martial  specifically  sentences  an  accused  to  confinement  in  a  "  military 
prison,"  he  cauuot  legally  be  committed  to  a  penitentiary,  although  such  form  of 
imprisonment  would  be  authorized  by  the  character  of  his  offense.  But  where  a  sentence 
of  confinement  is  expressed  in  general  terms,  as  where  it  directs  that  the  accused  shall 
be  confined  "  in  such  place  or  prison  as  the  proper  authority  may  order,"  or  in  terms  to 
such  effect,  held  that  the  same  may,  under  this  Article,  legally  be  executed  by  the 
commitment  of  the  party  to  a  penitentiary,  to  be  designated  by  the  reviewing  officer  or 
Secretary  of  War,  provided,  of  course,  the  offense  is  of  such  a  nature  as  to  warrant  this 
form  of  puuishment.    Ibid.,  par.  9. 

Held  that  peniteutiary  coufiueiuent  could  not  legally  be  adjudged  upon  a  conviction 
of  a  violation  of  the  21st  Article,  alleged  in  the  specification  to  nave  cousised  in  the 
lifting  up  of  a  weapon  (a  pistol)  against  a  commanding  officer  and  discharging  it  at  him 
with  intent  to  kill.  By  charging  the  offense  under  this  Article  the  government  elected 
to  treat  it  as  a  purely  military  offense,  subject  only  to  a  military  punishment.  So,  upon 
a  conviction  of  joining  iu  a  mutiny,  in  violation  of  Article  22,  held  that  a  sentence  of 
confinement  in  a  penitentiary  would  not  be  legal  although  the  mutiny  involved  a  hom- 
icide, set  forth  in  the  specification  as  an  incidental  aggravating  circumslauce.  To  have 
warranted  such  a  punishment  in  either  of  these  cases  the  Government  should  have  treated 
the  act  as  a  "crime/'  and  charged  and  brought  it  to  trial  as  such,  under  Article  62. 
Ibid.t  115,  par.  10. 

Where  the  act  is  charged  as  a  crime  under  Article  62,  and  charge  and  specification 
taken  together  show  an  offense  punishable  with  confinement  iu  a  penitentiary  by  the  law 
of  the  locus  of  the  crime,  the  sentence  may  legally  adjudge  such  a  punishment.  So  held 
in  a  case  where  charge  and  specification  together  made  out  an  allegation  of  perjury  under 
fiecliou  5392,  Revised  Statutes.    Ibi>K,  par.  11. 

"Obtaining  money  under  false  pretenses"  is  punishable  by  confinement  in  a  peni- 
tentiary by  the  laws  of  Arizona.  A  sentence  of  court-martial  imposing  this  punishment, 
on  conviction  of  an  offense  of  this  description  committed  in  this  Territory,  charged  as  a 
crime  under  Article  62,  held  authorized  by  Article  97.    Ibid.,  par.  12. 

A  conviction  of  a  larceny  of  property  of  such  slight  value  as  not  to  authorize  this 
punishment  under  the  local  law  would  not  warrant  a  sentence  of  confinement  in  a  peni- 
tentiary. In  a  case  of  larceny  the  court  should  inform  itself  as  to  whether  the  value  of 
the  property  stolen  be  not  too  small  to  permit  of  penitentiary  confinement  for  the  offense 
under  the  law  of  the  State,  etc.*    Ibid.,  par.  18. 

A  punishment  of  confinement  in  a  penitentiary,  where  legal,  may  be  mitigated  to 
confinement  in  a  military  prison  or  at  a  military  post.    Ibid.,  116,  par.  15. 

A  discharged  soldier  serving  a  sentence  of  confinement  in  a  State  or  Territorial 
penitentiary  still  remains  under  military  control,  at  least  so  far  as  that  his  sentence  may, 
by  competent  military  authority,  or  by  the  President,  be  remitted,  or  may  be  mitigated 
— as,  for  example,  to  confinement  in  a  military  prison  or  at  a  military  post.  Where  the 
place  of  confinement  is  a  State  or  Territorial  penitentiary  which  is  within  a  department 
command,  the  commander  may  legally  remit  or  mitigate  the  sentence.  But  the  President 
may  limit  this  authority  by  excluding  such  penitentiaries  from  the  department  command. 
(But  now  the  function  of  remitting  the  sentences  of  discharged  soldiers  confined  in 
penitentiaries  is,  by  orders,  restricted  to  the  President.  Paragraph  916,  Army  Regula- 
tions of  1895.  Circular  No.  5  (H.  A .),  1888.)    fbid.,  par.  16. 

*  The  several  statutes  respecting  the  confinement  of  enlisted  men  in  the  Military  Prison 
relate  to  the  particular  establishment  located  at  Fort  Leavenworth,  Kansas,  by  the  Acts 
of  March  8,  1878,  (17  Stat,  at  Large,  582,)  and  May  21.  1874  (18  ibid.,  48).  By  the  Act 
of  March  2,  1895,  (27  Stat,  at  Large,  957,)  the  prison  buildings  at  Fort  Leavenworth  were 

•  See  G.  0, 44,  Eighth  Army  Corps,  1863;  O.  C.  M.  O.  68,  Dept.  of  the  Platte,  1872. 
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•oner."1  Such  imprisonment  is  regulated  by  the  statutes  creating  the 
Military  Prison,  and  by  the  standing  orders  of  the  War  Department  in  re* 
«pect  to  the  confinement  of  such  prisoners  at  military  posts;*  and  (c)  by 
.simple  confinement,  as  a  "  garrison  prisoner,"1  in  the .  guard-house  at  a 
military  post.1 

Confinement  at  Hard  Labor. — This  form  of  confinement  is  that  usually 
imposed  as  a  punishment  of  enlisted  men.  The  kind  and  amount  of  hard 
labor  required  are  regulated  by  General  Orders  of  the  War  Department.4 

Confinement  with  Ball  and  Chain. — This  punishment,  although  autho- 
rized as  to  enlisted  men  by  custom  of  service,  is  imposed  only  in  extreme 
•cases,  as  where  the  place  of  confiaement  is  insecure,  or  where  escape  is 
feared.  In  a  sentence  imposing  this  form  of  punishment  the  weight  of 
the  ball,  the  length  of  the  chain,  etc.,  should  be  expressly  set  forth  in  the 
sentence.6 

Solitary  Confinement. — This  punishment,  long  recognized  by  custom  of 
service,  is  now  expressly  authorized,  in  the  order  of  the  President  prescrib- 
ing limits  of  punishment,  by  way  of  substitution  for  forfeiture"  of  pay  or 
confinement  at  hard  labor,  subject,  however,  to  the  restriction  that  it 
""  shall  not  exceed  fourteen  days  at  one  time,  nor  be  repeated  until  fourteen 
days  have  elapsed,  and  shall  not  exceed  eighty-four  days  in  one  year."  * 

It  has  been  seen  that  a  sentence  imposing  confinement  must  be  specific 
as  to  the  duration  of  the  imprisonment,7  and  as  to  the  character  of  the  con- 
finement imposed,  as  solitary  confinement,  confinement  at  hard  labor,"  or 

transferred  to  the  Department  of  Justice,  and  the  military  prison  eo  nomine  was  discon- 
tinued.   Prisoners  of  the  class  formerly  sentenced  to  periods  of  confinement  at  the  - 
Military  Prison  are  now  sentenced  to  imprisonment  at  such  military  posts  as  may  be  des- 
ignated by  the  reviewing  authority,  and  are  subject  to  such  statutory  or  executive 
regulations  as  may  be  enacted  by  Congress  or  published  by  the  President. 

1  See  Gen.  Orders  55,  A.  G.  O.,  of  1895,  for  rules  fixing  the  status  of  these  classes  of 
prisoners. 

*  See  Gen.  Orders  No.  55,  A.  G.  O.,  1895. 
8  Ibid. 

4  See  par.  16,  Gen.  Orders  No.  55,  War  Dept,  1895. 

*  Manual  for  Courts-marlial,  50,  par.  8;  ibid.,  70,  par.  8. 

*  Ibid.,  62,  Art.  VII.  Held  that  a  sentence  of  two  months'  confinement,  which 
prescribed  that  the  confinement  for  two  days  out  of  every  three  should  be  solitary,  was 
unauthorized  as  transcending  the  proportion  fixed  in  the  order  of  the  President  establish- 
ing limits  of  punishment ;  such  sentence  in  fact  requiring  that  the  confinement  should 
be  solitary  for  forty  days  out  of  sixty,  while  the  order  authorizes  but  eighty-four  days  of 
solitary  confinement  in  an  entire  year.    Dig  J.  A.  Gen.,  706. 

1  A  sentence  which,  in  imposing  confinement  (or  imprisonment — the  two  terms  being 
practically  synonymous  in  sentences  of  courts-martial),  fails  clearly  to  indicate  how 
long  the  same  is  to  continue  is  irregular  and  inoperative.  Such  a  sentence  should  be 
disapproved  by  the  reviewing  authority  unless  it  can  be  procured  to  be  corrected  by  a 
reassembling  of  the  court  for  the  purpose.    Dig.  J.  A.  Gen.,  489,  par.  1. 

1  Where  an  officer  or  soldier  is  sentenced  merely  to  a  term  of  confinement  without  the 
addition  of  "  hard  labor,"  while  he  may  properly  be  required  to  perform  the  ordinary 
domestic  or  police  work  directed  by  the  sanitary  regulations  of  the  prison,  he  cannot 
properly  be  put  to  unusual  labor  of  a  severe  and  continuous  character.  Thus  held  that 
to  require  a  soldier  sentenced  simply  to  be  confined,  and  confined  accordingly  at  Alca- 
traz  Prison,  to  work  daily  at  blasting  and  quarrying  rock  was  adding  to  the  punishment, 
and  therefore  unauthorized.    To  a  proper  execution,  however,  of  a  sentence  or  confine- 
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on  bread-and -water  diet,  and  the  like;  a  sentence  awarded  nnder  the  97th 
Article  of  War  should  also  be  specific  as  to  the  place  where  the  sentence  is 
to  be  executed,  as  at  a  State  prison  or  penitentiary;  although  the  particular 
prison  or  penitentiary,  however,  need  not  be  designated  or  named  in  thfr 
sentence;1  in  which  it  would  be  proper  to  use  the  words  "at  such  place  a& 
the  reviewing  authority  may  direct,"  leaving  it  to  the  reviewing  officer  to 
designate  a  lawful  place  of  confinement  in  which  the  sentence  imposed  may 
be  executed." 

Confinement  beyond  Expiration  of  Sentence. — It  is  now  established  by  a 
long  series  of  precedents  that  a  general  court-martial  is  authorized  to 
adjudge,  by  sentence,  a  term  of  imprisonment  to  extend  beyond  the  end  of 
the  pending  term  of  enlistment  of  the  soldier,  or  beyond  his  legal  period  of 
service.  Thus,  for  example,  where  the  term  of  the  enlistment  of  the- 
accused  has  still  a  year  to  run,  the  court — the  gravity  of  the  offense  justify- 
ing it — may  sentence  him  to  an  imprisonment  for  two  years  or  longer ;  so  it 
may  sentence  him  to  be  dishonorably  discharged  (thus  itself  discontinuing 
his  period  of  service)  and  then  confined  for  a  designated  term.  And  such 
sentences  may  be  executed  with  the  same  legality  as  any  other  sentences  of 
imprisonment.  In  the  former  case  the  soldier  will  not  be  entitled  to  be 
released  from  the  confinement  at  the  end  of  his  enlistment,  nor  in  the 
latter  will  he  become  so  entitled  upon  the  execution  of  the  discharge.  In 
each  case,  upon  the  determination  of  the  enlistment  or  service,  the  party 
continues  to  be  held  under  his  sentence  not  as  a  soldier  but  as  a  civilian 
United  States  convict.* 

Execution  of  Sentence. — The  old  rule  that  the  term  of  a  confinement  (of 
so  many  months,  years,  etc.)  imposed  by  sentence  of  court-martial  com- 
menced on  the  day  on  which  the  prisoner  was  delivered  to  the  proper  officer 

meut  a  secure  keeping  of  tbe  person  is  of  course  essential.  Where,  therefore,  it  is  not 
possible  otherwise  to  prevent  a  prisoner's  escape  or  to  prevent  violence  on  his  part,  he- 
may  be  ironed  without  adding  to  the  punish  men  t.  But  such  exceptional  restraint  can* 
not  legally  be  imposed  except  where  thus  necessary.    Dig.  J.  A.  Gen.,  441,  par.  7. 

It  is  not  adding  to  the  punishment,  in  executing  a  sentence  of  coufinemeut,  to  require 
the  prisoner  to  perform  work  prescribed  for  prisoners  of  his  class  by  the  statute  law. 
Thus  persons  sentenced  to  imprisonment  at  the  Military  Prison  at  Leavenworth  may- 
legal  ly  be  employed  in  the  labor  or  at  the  trades  indicated  by  Sec.  1351,  Rev.  Sts. 
iWd.,442,  par.  8. 

1  In  imposing  a  sentence  of  confinement  at  a  military  prison,  the  court  should  properly 
add  "  at  such  prison  as  the  proper  authority  may  designate,"  or  in  words  to  that  effect.* 
To  direct  that  the  place  of  confinement  be  designated  by  an  officer  inferior  to  the  con- 
vening authority  is  irregular  and  improper.     Ibid.,  439,  par.  2. 

9  Dig.  J.  A.  Gen.,  440,  par.  8.  Where  the  approval  of  a  sentence  of  confinement  in  a. 
case  of  a  soldier,  in  which  proceedings  had  been  duly  commenced  pending  his  term  of 
enlistment,  was  not  promulgated  till  after  such  term  had  actually  expired,  but  no  dis- 
charge hud  been  given  to  the  soldier  before  promulgation,  held  that  it  would  be  legal  to- 
subject  him  to  the  confinement  adjudged  by  the  sentence.    Ibid. 

*  It  is  not  nd<lfng  to  the  punishment,  and  is  authorized  at  military  law,  for  the  commander  who- 
ordered  the  original  commitment,  or  his  proper  superior,  to  change  the  place  of  confinement  of  a. 
prisoner,  If  such  a  change  la  required  by  the  exigencies  of  the  service,  provided  that  no  more  severe 
Bpecies  of  confinement  than  that  contemplated  in  the  sentence  is  enforced  after  the  transfer.  Ibid.,. 
442,  par.  9. 
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the  officer  in  charge  of  the  prison  or  commanding  the  post — to  be  con- 
fined according  to  the  sentence,  haying  been  found  inconvenient  in  practice, 
there  was  substituted  for  it,  by  General  Order  21,  Hdqrs.  of  the  Army,  of 
1870,  the  rale  that  "  the  confinement  shall  be  considered*as  commencing  at 
the  date  of  the  promulgation  of  the  sentence  in  orders."  This  rule  being 
more  favorable  to  prisoners  than  the  old  one,  its  authority  is  not  known  to 
have  ever  been  questioned.1 

A  sentence  of  confinement  is  executed  by  sending  the  party  under  a 
proper  guard  to  the  prison  or  other  place  of  confinement  duly  designated, 
and  at  the  same  time  transmitting  to  the  officer  there  in  charge  or  command 
a  copy  of  the  order  approving  the  sentence  and  ordering  the  execution, 
together  with  such  other  papers  as  are  required  to  exhibit  the  status  of  the 
soldier.* 

The  duty  of  a  post  commander  with  regard  to  the  holding  and  restraint 
of  a  prisoner,  sentenced  to  be  confined  at  the  post,  is  not  affected  by  the  fact 
that  the  prisoner  was  adjudged  by  the  same  sentence  to  be  dishonorably  dis- 
charged and  has  been  discharged  accordingly.  The  amenability  to  prison 
discipline  continues  during  the  term  of  the  confinement;  although,  except 
at  the  Leavenworth  Military  Prison,  the  prisoner  cannot  legally  be  brought 
to  trial  by  court-martial  for  misconduct  during  such  term." 

A  prisoner  not  expressly  required  by  his  sentence  to  be  confined  in  irons 
cannot  legally  be  subjected  to  such  form  of  confinement  except  where  there 
is  sufficient  ground  to  apprehend  serious  violence  on  his  part  or  an  attempt 


1  Dig.  J.  A.  Gen.,  441,  par.  5. 

*  Dig.  J.  A.  Gen.,  489,  par.  2.  Where  a  soldier  white  undergoing  a  sentence  of  confine- 
ment Is  brought  to  trial  for  a  further  offense,  and,  on  conviction,  is  sentenced  to  a 
further  term  of  imprisoument,  the  punishment  thus  adjudged  is  cumulative  upon  that 
pending,  and  its  execution  will  properly  commence  at  the  date  when  the  pending  con- 
finement terminates,  whether  by  expiration  of  time  or  by  remission.  To  render  a  pun- 
ishment thus  cumulative,  it  is  not  required  that  it  should  be  designated  as  such  by  the 
court  in  the  sentence.     Ibid.,  444,  par.  15. 

Where  a  soldier  wan  at  two  successive  trials  tried  for  separate  offenses  and  wns  sen- 
tenced upon  the  first  trial  to  dishonorable  discharge  and  imprisonment,  and  upon  the 
second  to  further  imprisonment,  and  the  two  sentences  were  approved  and  promul- 
gated in  orders  bearing  the  same  date,  field  that,  as  the  law  does  not  recognize  fractious 
of  a  day,  these  sentences  were  to  be  regarded  as  having  gone  into  operation  at  the  same 
moment  and  taken  effect  as  one  sentence,  so  that  the  execution  of  the  dishonorable  dis- 
charge imposed  by  the  former  sentence  did  not  affect  the  enforcement  of  the  punish- 
ment of  confinement  imposed  by  the  latter  sentence,  but  that  the  same  was  legally 
enforceable  as  cumulative  or  rather  continuing  upou  the  term  of  confinement  imposed 
by  the  former  sentence.     Ibid.,  par.  16. 

*  Ibid.,  445,  par.  22.  See,  also,  Sec.  1361,  Rev.  Sis.  Where  a  deserter  under  sen- 
tence of  confinement  escaped,  re-enlisted,  deserted  from  his  second  enlistment,  and, 
upon  arrest,  was  again  sentenced  to  confinement,  held  that  he  was  legally  liable  to  be 
subjected  to  both  terms  of  confinement,  the  second  as  a  cumulative  punishment  upon 
the  first.     Ibid.,  446,  par.  24. 

A  remission  of  part  of  a  sentence  of  confinement  has  the  effect  of  leaving  the  reduced 
sentence  as  though  it  were  the  original,  and  the  prisoner  will  be  entitled  to  the  time 
allowance  for  good  conduct  precisely  as  if  the  original  term  had  not  been  reduced. 
Ibid.,  par.  25. 
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to  escape.  A  mere  threat  of  violence  would  not  ordinarily  justify  the  use  of 
shackles  or  fetters.1 

Fines  and  Forfeitures." — What  has  already  been  said  in  respect  to  fines 
and  forfeitures  applies  equally  to  commissioned  officers  and  enlisted  men. 

Beprimands. — The  punishment  of  a  reprimand  is  one  usually  imposed 
upon  commissioned  officers  only;  in  rare  cases,  however,  it  has  been 
imposed  upon  non-commissioned  officers  of  the  higher  grades.  When  so 
awarded  the  reprimand  is  administered  by  the  reviewing  authority,  as  has 
beeu  described  in  the  case  of  a  commissioned  officer." 

1  Dig  J.  A.  Gen.,  446,  par.  23.    See,  also,  note  5,  p.  187,  ante. 

9  See  the  titles  Fines  and  Forfeitures  in  the  article,  supra,  entitled  "  Punishments  of  s 
Commissioned  Officers." 

Detention  of  Pay. — The  detention  of  pay  in  the  case  of  enlisted  men  was  authorized, 
as  a  punishment  to  be  inflicted  by  courts-martini,  by  G.  O.  21,  A.  G.  O  ,  of  1891.  The 
effect  of  a  sentence  detaining  the  whole  or  a  part  of  the  monthly  pay  of  a  soldier  was  to 
prevent  the  amount  so  detained  from  being  paid  to  the  offender  until  his  discharge. 
The  practice  was  abolished  by  General  Orders  No.  25.  A.  G  O.,  of  July  19,  1894. 

*  See  the  title  Reprimand,  supra.  In  the  British  service  courts-martial  are  forbidden 
to  sentence  enlisted  men  to  be  reprimanded.  Simmons,  7th  ed.,  58 ;  Manual  for  Courts- 
martial,  27a 


CHAPTER  X, 

THE  RECORD. 

General  Character. — The  Articles  of  War  require  all  courts-martial  to 
make  and  keep  formal  records  of  their  proceedings,  and  the  Army  Regula- 
tions and  the  official  Manual  for  Courts-martial  contain  specific  directions  as 
to  the  form  and  substance  of  these  records  in  certain  particulars.1  By  a 
gradual  process  of  development  the  record  of  a  court-martial  has  come  to  be, 
in  our  practice,  a  full  report  or  recital  of  the  details  of  the  trial  in  each 
case,  including  all  the  testimony  introduced,  together  with  the  pleas,  argu- 
ments, and  statements  submitted  to  the  court  during  the  progress  of  the  trial, 
in  which  respect  it  differs  from  a  judicial  record  in  the  civil  procedure." 

The  legal  record  of  a  court-martial  is  that  record  which  is  finally 
approved  and  adopted  by  the  court  as  a  body,  and  authenticated  by  the 
signatures  of  its  president  and  judge-advocate.  The  record  is  kept,  that  is, 
the  proceedings  are  recorded,  by  the  judge-advocate,  but  the  court  as  a 
whole  is  responsible  for  it,  and  the  instrument  which  it  approves  as  suph  is 
its  record,  however  the  same  may  have  been  made  up.  It  is  immaterial  to 
the  sufficiency  of  a  record  whether  the  same  was  kept  or  written  by  the 
judge-advocate  or  by  a  clerk.1 

Contents  of  the  Eecord;  General  Bale. — In  connection  with  the  prep- 
aration of  the  record,  the  question  arises  as  to  what  portions  of  the 
proceedings  shall  be  incorporated  in  the  record  and  what  portion,  if  any, 
shall  be  excluded.  In  reply  it  may  be  said  that,  as  a  general  rule,  every- 
thing which  takes  place  in  open  court  goes  upon  the  record,  and  that  no 
deliberations,  discussions,   or  other  proceedings  had  in  closed  court  are 

1  Dig.  J.  A.  Gen.,  639,  par.  1 ;  113th  and  114th  Articles  of  War  ;  Section  1199,  Rev. 
Stat.;  paragraphs  954-957,  A.  R.  1895;  Manual  for  Courts-martial,  pp.  65,  66. 

*  Although  its  proceeedings  are  required  to  be  fully  recorded,  a  court-martial  is  not  a 
court  of  record  in  the  legal  acceptation  of  the  term.  A  court-martial  record  is  a  complete 
narrative  of  the  proceedings,  in  a  particular  case,  from  beginning  to  end,  and  includes 
not  only  the  acts  of  the  court,  but  the  action  of  the  reviewing  authority  as  well.  The 
record  in  an  action  at  law,  civil  or  criminal,  is  much  less  full  than  that  required  to  be 
kept  by  a  military  tribunal  ;  part  of  it  consists  in  entries  in  books  of  record,  a  part 
is  entered  upon  rolls,  and  other  parts  consist  of  pleas  and  motions  which  are  preserved 
and  filed  in  the  office  of  the  clerk.  See  Chambers  vs.  Jennings,  7  Modern,  125  ;  Ex  parte 
Watkins,  8  Peters,  309 :  Wilson  w.  John.  8  Binney,  215. 

■  Dig.  J.  A.  Gen.,  649,  par.  5.  So  where  a  clerk  or  reporter  appointed  and  sworn  to 
keep  the  record  did  not  act,  but  the  record  was  prepared  by  the  ]udge-advooatu  or 
some  other  person  employed  by  him  to  assist  him,  held  that  this  circumstance  did  not 
affect  the  validity  of  the  record  as  flu  ally  approved  by  the  court.    Ibid. 
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entered  upon  the  record,  except  the  findings,  sentence,  or  other  decision  or 
conclusion  reached  as  a  result  of  deliberation  in  closed  session. 

In  view,  therefore,  of  the  requirement  of  the  Army  Regulations  that 
"  every  court-martial  shall  keep  a  complete  %nd  accurate  record  of  its  pro- 
ceedings/' the  entire  proceedings  and  action  of  the  court  during  the  trial 
should  be  fully  set  forth,  including  the  organization,  challenges  to  members 
(if  any),  arraignment,  pleas,  testimony  of  witnesses,  and  documentary 
evidence,  motions,  and  objections,  with  the  substance  of  the  arguments  (if 
any)  thereon,  rulings  of  the  court  on  interlocutory  questions,  adjournments, 
continuances,  closing  addresses  or  statements,  findings,  and  sentence — in 
short,  every  part  and  feature  of  the  proceedings  material  to  a  complete  his- 
tory of  the  trial  and  to  a  correct  understanding  by  the  reviewing  officer 
both  of  the  merits  of  the  case  and  of  the  questions  of  law  arising  in  the 
course  of  the  investigation.  Where  a  sentence  is  pronounced  the  record 
should  contain  everything  necessary  to  sustain  it  in  fact  and  in,  law.1 

Separate  Record  of  Each  Case  Tried. — Where  several  cases  are  tried  by 
d  court-martial,  the  record  of  each  case  should  be  complete  in  itself 
and  as  much  an  entirety,  both  in  form  and  in  substance,  as  if  it  were  the 
only  case  tried.  Each  record  Bhould  be  separate  and  distinct  from  every 
other  record,  containing  all  that  is  essential  to  an  original  and  independent 
official  paper,  and  so  perfected  as  to  leave  no  material  detail  to  be  supplied 
from  any  previous  or  other  record.  As  "  the  proceedings  in  each  case  are 
required  to  be  made  up  separately,"*  records  should  not  be  attached 
together,  but  should  be  prepared  and  transmitted  as  disconnected  docu- 
ments." 

Contents  of  the  Eecord. — The  copy  of  the  convening  order  should 
properly  be  prefixed  to  the  proceedings,  as  constituting  the  initial  authority 
for  the  existence  and  action  of  the  court.  This  order  should  of  course  be 
complete,  and  should  exhibit  by  its  heading  and  its  subscription  that  it  has 
proceeded  from  a  commanding  officer  competent  to  order  the  court.4 

Where  several  cases  are  tried  by  the  same  court,  a  separate  copy  of  the 
order  should  accompany  the  record  in  each  case;  to  prefix  a  single  copy  to 
the  first  of  a  series  of  records  attached  together  is  irregular  and  in  viola- 
x  tion  of  the  requirement  that  every  record  should  be  complete  in  itself.* 
Where  subsequent  orders  have  been  issued  adding  or  relieving  members  or 
a  judge-advocate,  or  otherwise  modifying  the  original  convening  order, 
copies  of  these  should  follow  the  original  or  be  elsewhere  incorporated  in  the 
record.  In  their  absence  it  may  not  be  possible  to  determine,  on  the  face 
»  ■  ■         ■  ■  .  fc<  p 

1  Dig.  J.  A.  Gen.,  640,  par.  1,  a.    Compare  Coffin  «•.  Wilbour,  7  Pick  (Mass.),  151. 

•  Diir.  J.  A.  Gen.,  641.  par.  1.  b.    Bee.  also,  Manual  for  Courts -martial,  66,  par.  1. 

1  Ibid.    See,  also,  par.  954,  A.  R.  1895. 

4  Ibid.,  par.  1,  e. 

'  Ibid.    See,  also,  Manual  for  Courts-martial,  65,  par.  1. 
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of  the  record,  whether  the  officers  who  composed  the  court  on  the  trial  were 
.actually  or  legally  detailed  therefor,  or  whether  the  prosecuting  judge- 
Advocate  or  the  judge-advocate  who  authenticates  the  proceedings  was  so 
detailed.1 

Organization  of  the  Court. — The  record  should  show  that  the  court  met 
And  organized  pursuant  to  the  order  or  orders  constituting  it.  It  is  neces- 
sary, to  the  due  organization  of  a  general  court-martial,  first,  that  there 
should  assemble  at  the  time  and  place  indicated  in  the  order  at  least  a 
•quorum,  i.e.,  five,  of  the  officers  detailed  as  members.  And  the  record 
should  show  that  at  least  five  members  were  present  and  acting,  not  only  at 
the  original  assembling,  but  also  at  every  day's  session  throughout  the  trial, 
from  the  beginning  to  the  end.1 

The  record  should  show  that  the  order  or  orders  convening  the  court 
snd  detailing  the  members  were  read  to  the  accused  or  communicated  to 
him,  and  that  he  was  afforded  an  opportunity  of  objecting  to  any  member, 
that  is  to  say,  that  the  privilege  of  challenge  accorded  and  defined  by  the 
$8th  Article  of  War  was  extended  to  him.1  This  testing  of  the  members 
is  the  second  essential  to  the  due  organization  of  the  court,  and  though  the 
phraseology  of  the  question  put  to  the  accused,  or  of  his  answer  thereto,  need 
not  be  given  in  the  record,  it  should  clearly  appear  either*  that  he  had  (or 
made)  no  objection,  or  if  he  made  any,  what  it  was.4 

1  Dig.  J.  A.  Gen.,  641,  par.  1,  c.  In  connection,  however,  with  any  order  making  a 
•change  iii  the  original  detail  of  members  or  substituting  a  new  judge-ad vocate,  the  record 
should  note  the  fact  of  the  new  member  taking  his  seat,  or  new  judge  advocate 
commencing  to  officiate,  according  to  the  order,  on  a  certain  day.  Where  less  than 
thirteen  members  are  detailed  in  the  original  order,  it  has  been  usual  to  add  therein  a 
statement  to  the  effect  that  "  No  other  officers  than  those  named  cau  be  assembled 
without  manifest  injury  to  the  service."  Such  addition,  however,  is  not  required  by 
Article  75,  and  is  not  essential.     Ibid. 

Recommended  that,  after  the  record  of  the  organization  at  the  first  session,  there  be 
simply  entered  at  the  beginning  of  a  day's  session:  "  Present  all  the  members  and  the 
ludge-ad vocate. "  Also,  that  wheu  the  absence  of  an  officer  who  has  not  qualified  or  has 
been  relieved  or  excused  has  been  accounted  for,  no  further  notice  be  taken  of  it.  Ibid., 
650,  pur.  7.     See  Manual  for  Courts-martial,  p.  120,  note  2. 

■Dig.  J.  A.  Gen.,  641,  par.  1,  d.  The  record  of  a  trial  by  court-martial  should 
Include  a  record  of  meetings  where  no  business  is  transacted.  Ibid.,  650,  par.  6.  It  is 
not  customary  to  take  notice  In  the  record  of  a  mere  recess;  but  if  a  recess  be  noted  at 
all,  it  should  appear  from  the  record  that  on  the  reassembling  the  members,  judge- 
advocate,  and  accused  were  duly  present.    Ibid.,  par.  8. 

The  importance  of  keeping  an  accurate  record  of  adjournments  arises  from  the  fact 
that  by  such  record  the  court  retain*  jurisdiction,  once  lawfully  attached,  in  a 
particular  case. 

3  Dig.  J.  A.  Gen.,  641,  par.  1,  e.    Compare  Long  t*.  State,  52  Miss.,  28. 

4  Dig.  J.  A.  Gen.,  642.  par.  1,  e.  Where  a  specific  challenge  is  offered,  it  should 
preferably  be  recorded  in  the  terms  in  which  it  is  expressed  by  the  accused;  and,  in 
connection  with  each  challenge,  the  record  should  »et  forth  the  remarks  of  the  member, 
if  any,  and  the  action  of  the  court,  as  also,  if  an  issue  be  joined  on  the  challenge,  the 
evidence,  if  any.  Introduced,  and  the  substance  of  the  argument  had.  Where  a  mem- 
ber is  added  to  the  court  at  a  subsequent  stage  of  the  proceedings,  the  record  should 
similarly  show  that  the  accused  was  afforded  an  opportunity  of  objecting  to  him.  and 
46t  forth  the  action  taken  if  objection  was  made.  It  may  be  added  that  while,  with  the 
convening  order,  any  subsequent  orders  by  which  the  original  detail  may  have  been 
modified  should  be  read  to  the  accused,  the  fact  that  other   orders  relating  to  the 
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Swearing  of  Court. — The  record  should  show,  as  the  final  essential  to 
the  due  organization  of  the  court,  that  the  members  and  judge-advocate 
were  qualified  by  being  duly  sworn.  And  this  should  be  shown  in  the 
record  of  every  case  tried  by  the  same  court,  since  the  court  and  the  judge- 
advocate  must  be  sworn  independently  and  anew  for  each  trial.1 

Arraignment  of  Accused,  Pleas,  etc. — The  record  should  further  set 
forth  the  arraignment  of  the  accused  on  the  charges  and  specifications,  with 
the  plea  or  pleas  made.  The  charges  and  specifications  should  properly  bo 
embodied  in  the  record  instead  of  being  referred  to  as  annexed.  If  special 
pleas  are  interposed,  the  issue  joined  and  action  taken  upon  the  same  should 
be  clearly  stated.* 

Testimony. — The  record  should  fully  set  forth  all  the  testimony  intro- 
duced upon  the  trial — the  oral  portion  as  nearly  as  practicable  in  the  precise 
words  of  the  witness.  For  a  judge-advocate  to  assume  to  record  only  such 
testimony  as  he  considered  material,  or  to  summarize  the  testimony  given, 
has  been  remarked  upon  as  a  gross  irregularity.  It  is  usual  and  proper 
(though  not  essential)  to  specify  by  which  party  the  witness  is  introduced 
and  by  whom  the  questions  are  put.  It  is  also  usual  to  designate  the  point 
at  which  the  prosecution  is  closed  and  the  testimony  for  the  defense  is  com* 
menced.3 

It  should  appear  that  each  witness  (whether  or  not  his  evidence  was 
important)  was  duly  sworn,  but  it  is  not  customary  to  add  that  he  was 
sworn  in  the  presence  of  the  accused.  Objections  taken  to  the  admissibility 
of  testimony  should  be  set  forth  with  the  substance  of  the  argument  had 


court,  but  not  to  its  personnel, — such  as  an  order  changing  the  place  of  meeting  or  an 
order  authorizing  the  court  to  sit  without  regard  to  hours,*— may  not  have  been  so  read 
will  not  constitute  an  irregularity.  It  is  usual,  however,  and  proper  to  read  all  such 
orders,  equally  with  those  relating  to  the  composition  of  the  court,  in  the  presence  of  the 
accused.*    Dig.  J.  A  Gen.,  643,  par.  1,/. 

1  Ibid.,  par.  1,/.  The  form  that  "  The  members  of  the  court  and  (he  ludgc-advo- 
cate  were  then  duly  sworn,"  is  a  proper  one  for  the  statement  of  the  qualifying  of  a 
general  court. f  Any  statement,  however,  will  be  legally  sufficient  from  which  it  can  be 
gathered  by  the  reviewing  officer,  or  presumed,  that  the  members  and  judge-advocate 
were  in  fact  qualified  as  required  by  Articles  84  and  85.  Where  an  absent  member  joins 
or  a  new  member  is  added  to  the  court,  or  the  first  judge-advocate  is  relieved  and  a  new 
judge- advocate  is  detailed,  at  a  stage  of  the  proceedings  subsequent  to  the  original 
organization  and  qualifying,  the  record  should  show  that  such  member  or  judge-advo- 
cate, before  acting,  was  sworn  as  above  indicated.  Where  several  persons  are  tried 
together  the  record  will  properly  show  that  the  oath  was  taken  in  the  presence  of  all 
the  accused.     Ibid. ,  2.  d. 

9  Ibid.,  644,  par.  1,  g.    See,  also,  the  title  "Fleas"  in  the  Appendix. 
i     *  Ibid.,  par.  1,  /*. 


*  Compare  Coffin  vs.  Wilbour,  7  Pick.,  150.  Jt  ig  not  considered  a  compliance  with  par.  9M,  Army 
Regulations,  directing  that  the  court  is  to  be  sworn  at  the  commencement  of  each  trial,  to  call 
several  prisoner  Into  court  at  the  same  time  and  swear  the  members  of  the  court  once  before  them 
all.    G.  O.  60,  War  Dept.,  1873. 

+  See  this  opinion  adopted  in  G.  C  M.  O.  IS,  Hdqrs.  of  Army,  1877. 
I     The  inversion  of  the  proper  orde$t  of  swearing  the  court  and  Judge- advocate  was  held  by  the 
Attorney-General  (13  Opins.',  874)  not  to  have  invalidated  the  proceedings  of  a  naval  court- martial.   -. 
'*■        v      -.....:.      .       •  .  .       ..j •  .      ,..-     .,.  _...     u      
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thereon,  if  any,  and  the  ruling  of  the  court;  and  where  the  court  is  cleared 
on  any  interlocutory  objection,  the  fact  will  properly  be  noted.1 

It  is  not  necessary  to  encumber  a  record  by  spreading  upon  it  documents 
or  other  writing  or  matter  excluded  by  the  court.  But  it  should  specify 
the  character  of  the  writing  and  the  grounds  Upon  which  it  was  ruled  out.* 

Finding  and  Sentenoe. — The  record  should  state  the  finding  on  each  of 
the  several  charges  and  specifications,  and  the  sentence  in  the  event  of  a  con- 
viction. In  a  case  of  a  death-sentence  it  is  usual  (though  not  essential, 
not  being  required  by  the  96th  Article)  to  state  that  it  was  concurred  in 
by  two  thirds  of  the  members.  Care  should  be  taken  that  there  be  no 
variance  in  the  statement  of  the  name,  etc.,  of  the  accused  between  the 
finding  or  sentence  and  the  charges." 

Authentication  of  Record. — The  record  should  be  "  authenticated  "  by 
the  signatures  of  the  president  and  the  judge-advocate.4  Where,  indeed, 
there  are  no  material  proceedings  after  the  sentence,  the  subscription  of 
the  same  by  these  officers  will  constitute  a  sufficient  authentication  of  the 
record  as  a  whole.  Where  the  president,  or  the  judge-advocate  has  been 
changed  pending  the  trial,  it  is  of  course  the  last  one  who  is  to  sign  the 
record.  Adjournments  from  day  to  day  are  not  required  to  be  authenti- 
cated/ 

Presumption  as  to  Jurisdiction,  etc. — Unless  it  clearly  appears  to  the 
contrary  on  the  face  of  the  record,  it  is  in  general  to  h^  presumed  therefrom 
not  only  that  the  court  had  jurisdiction  in  the  case,  but  also  that  the  pro- 
ceedings were  sufficiently  regular  to  be  valid  in  law/ 


1  Dig.  J.  A.  Gen.,  644,  par.  1,  h. 
»  im.t  651 ,  par.  14. 


»  iWtf.,  645,  par.  1,  t. 

4  Par.  054,  A  R.,  1895. 

»  Ibid, 

*  Ibid.,  647,  par.  3.  Among  the  minor  points  held  by  the  Judge- Advocate  General, 
in  connection  with  the  subject  of  the  form  of  the  record,  are  the  following  :  That  the 
several  stages  of  the  proceedings  of  the  court  should  appear  in  the  record  in  the  proper 
order;  thus,  that  the  swearing  of  the  court  should  not  be  recorded  before  the  statemeut 
as  to  whether  the  accused  objected  to  any  of  the  members,  etc.  That,  in  its  statement 
of  the  opening  of  each  day's  session,  the  record  may  well  mention,  if  such  was  the  fact, 
that  the  proceedings  of  the  previous  day  or  session  (if  nny  were  had  in  the  same  case) 
were  read  and  approved.  Such  a  reading,  however,  though  desirable  as  giving  the  court 
an  opportunity  to  make  corrections,  is  often  not  resorted  to,  and  even  where  it  is,  is  not 
always  noted  in  the  record  That,  except  where  the  court  is  specifically  authorized  to 
ait  "  without  regard  to  hours,"  the  record— though  this  is  not  essential,  the  94th  Article 
of  War  not  requiring  it — may  well  set  forth  the  hours  of  assembling  and  adjourning,  so 
that  it  may  appear  that  its  sessions  did-  not  commence  earlier  than  8  o'clock  a.m.,  or 
continue  later  than  3  o'clock  p.m.  That,  though  par.  1038,  Army  Regulations,  in 
directing  that  "the  record  shall  be  clearly  and  legibly  writteu"  and  "as  far  as  practica- 
ble without  erasures  or  interlineations,"  contemplates  that  the  record  will  be  written  by 
hand,  there  is  no  legal  objection  to  printing  the  record,  or  any  part  of  it  (such  as  the 
charges  and  specifications  where  numerous),  provided  of  course  the  signatures  of  the 
presideut  and  judge -advocate  are  written  by  them  in  person.  That  the  record  will 
.conveniently  and  properly  t>e  in Jqrsetl  on  the  outside,  or  cover,  so  that  the  name  of  the 
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Revision  Proceedings. — Where  the  court  is  reassembled  for  the  purpose 
•of  a  revision  of  its  proceedings  in  any  particular,  the  record  should  formally 
recite  all  that  is  ordered  and  done  as  a  new  and  independent  chapter  of  the 
•history  of  the  case  tried.  The  record  of  a  revision  will  properly  begin  with 
setting  forth  a  copy  of  the  order  reconvening  the  court,  and  will  show  that 
at  least  live  members  assembled,  together  with  the  judge-advocate  and, 
"where  the  correction  required  is  such  as  to  make  it  proper  that  he  be  present, 
•the  accused.  The  record  will  further  show  the  action  taken  by  the  court, 
in  making  the  correction  or  otherwise,  under  the  order,  and  the  proceeding 
-will  be  finally  authenticated  by  the  signatures  of  the  president  and  the 
judge-advocate.  Where  the  court  decides  upon  making  the  correction,  the 
flame  should  be  declared  to  be  made  in  manner  and  form  as  determined  upon, 
And  with  the  proper  reference  to  the  part  of  the  original  proceedings  in 
-which  the  error  occurs.  The  error  itself,  however,  is  to  be  left  as  originally 
recorded;  all  corrections  in  the  body  of  the  record  by  erasure,  interlineation, 

accused,  and  the  court  by  which  he  was  tiled,  with  the  time  and  place  of  trial,  etc.,  will  be 
apparent  without  opeuiug  and  examining  the  proceedings.*   Dig.  J.  A.  Geu.,  646,  par.  f . 
However  desirable  it  may  have  been,  in  view  of  the  numerous  and  serious  defects 
frequently  occurring  iuathe  records  of  courts-martial  during  the  late  war,  and  in  order  to 
induce  a  greater  precision  and  uniformity  in  the  preparation  of  such  records,  to  treat  (as 
was  not  uii  frequently  done)  the  more  grave  of  these  defects  as  fatal  to  the  validity  of  the 
proceedings  or  sentence,  it  is  conceived  that  the  same,  in  general,  might  properly  have 
been  regarded,  and  may  now  be  regarded,  as  only  calling  for,  or  Justifying,  a  disapproval 
-of  the  proceedings.     It  is  the  effect  of  the  rulings  of  the  civil  courts  that  where  the 
•court  on  any  trial  was  legally  constituted,  had  jurisdiction  of  the  case,  aud  has  imposed 
a  legal  senlence  or  judgment,  every  reasonable  intendment  will  be  made  in  favor  of  the 
regularity  of  its  proceedings,  and  even  where  the  same  are  clearly  irregular  the  validity 
of  the  result  will  not  be  deemed  to  be  affected,  provided  no  statutory  provision  has  been 
violated.    (See  Hutton  vs.  Blaine,  2  Sergt.  &Rawle.  75,  79;  Moore  vs.  Houston,  Sid.  197; 
Trinity  Church  vs.  Higgins,  4  Root.  1;  Edwards  vs.  State,  47  Miss.,  581.)  And  it  is  further 
held  that  the  regularity  or  validity  of  the  minor  details  of  the  proceedings  may  be  shown 
by  evidence  outside  the  record.  Van  Deusen  vs.  Sweet,  51  N.  York,  378.  Similarly,  it  is 
relieved,  no  omission  or  error  in  a  record  of  court-martial,  not  in   contravention  of 
-express  statute,  should,  as  a  general  rule,  be  regarded  as  absolutely  invalidating  the 
proceedings  where  there  remains  enough  in  the  record  fairly  to  warrant  the  presump- 
tion that  the  legal  requirements  have  been  complied  with,  or  where  the  reviewing 
iiuthority  can  supply  the  defect  from  his  own  official  kuowledge,  or  from  current  orders 
or  other  satisfactory  evidence  readily  available  to  him.    Thus  where  no  copy  of  the 
'Convening  order  accompanies  the  proceedings,  but  the  reviewing  authority,  from  the 
fact  of  having  issued  it  himself  or  from  the  records  of  the  command  or  otherwise,  is 
•officially  apprised  that  the  court  was  duly  convened,  the  proceedings  are  not  to  be 
treated  as  fatally  defective,  but — the  court  appearing  in  fact  to  have  been  constituted 
and  to  have  acted  pursuant  to  the  order— may  be  regarded  as  valid  in  law  though 
imperfectly  recorded.     Where    indeed  the  record  discloses   in* he    proceedings  of  a 
-general  court-martial  an  irremediable  defect  in  a  vital  particular,  as  the  fact  that  the 
•court  was  composed  of  but  four  members,  the  proceedings  and  sentence,  if  any,  must 
be  held  inoperative,  since  the  statute  law — Article  75 — has  fixed  five  members  as  the 
legal  minimum  for  such  a  court.    But  where  the  defect  occurs  in  a  less  material  feature 
or  Is  one  of  form  only,  the  same,  while  it  may,  if  of  a  grave  character,  properly  warrant 
a  disapproval  of  the  proceedings. — in  case  it  cannot  be  removed  by  a  revision  by  the 
court  on  being  reassembled  for  the  purpose, — will  not  in  general,  it  is  held,  justify  the 
reviewing  authority  in  pronouncing  the  proceedings  to  be  void,  or  in  treating  them  as 
necessarily  without  legal  effect. 

*  8ee  G.  0. S9.  War  D*pt.,  1871.  prepared  by  the  Judge- Adrocate  General  and  containing  a  form  of 
Indorsement  for  the  entitling  of  records  of  courts-martial,  similar  to  thai  prescribed  by  MaJ.-G6o. 
Scott  in  Q.  0. 60,  Hdqra.  of  Army,  1861. 
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«tc.,  being  irregular  and  improper.  A  court-martial  is  not  authorized, 
-either  at  a  revision  or  during  the  trial,  to  expunge  bodily  any  material 
words  or  statement  forming  a  part  of  its  record.1 

Loss  of  Record. — Where  the  proceedings  of  a  court-martial  have  regu- 
larly terminated,  and  the  sentence  has  been  confirmed  and  ordered  to  be 
-executed  by  the  proper  and  final  reviewing  authority,  the  fact  that  the 
record  has  since  been  lost  does  not  impair  or  affect  the  judgment  of  the 
court,  and  constitutes  no  legal  obstacle  to  the  enforcement  of  the  penalty. 
But  where  the  record  of  the  trial  of  a  soldier  who  had  pleaded  not  guilty 
And  in  whose  case  considerable  evidence  had  been  introduced  was,  by  a 
<jasualty  of  war,  lost  before  any  action  had  been  taken  upon  the  sentence  by 
the  reviewing  officer,  it  has  been  held  that,  unless  the  court  could  be 
reconvened  and  a  new  record  could  be  made  out  from  extant  original  notes, 
the  proceedings,  inasmuch  as  they  could  not  be  intelligently  reviewed  or 
formally  approved,  should  properly  be  considered  as  inoperative  and  the 
sentence  of  no  effect.* 

The  destruction,  by  fire  or  other  casualty,  of  the  record  of  the  trial, 
-conviction,  and  sentence  of  a  deserter  before  action  could  be  taken  upon  the 
*ame  has  been  held  of  similar  effect  in  law  to  an  acquittal,  and  relieved 
the  deserter  from  the  forfeiture  of  pay  due  at  the  date  of  his  desertion." 

DISPOSITION  OF    RECOEDS. 

Disposition  of  Records  of  General  Courts-martial.  — The  disposition  of 
the  records  of  general  courts-martial  is  regulated  by  Section  1199  of  the 
Bevised  Statutes,  which  provides  that  "  the  judge-advocate  general  shall 
receive,  revise,  and  cause  to  be  recorded  the  proceedings  of  all  courts- 
martial,  courts  of  inquiry,  and  military  commissions,  and  perform  such 
•other  duties  as  have  been  performed  heretofore  by  the  judge-advocate 
general  of  the  Army."  * 

Records  of  Minor  Courts. — The  Act  of  March  3,  1877,  contains  the 
requirement  that  the  records  of  regimental,  garrison,  and  field-officer's 
courts-martial  shall,  after  having  been  acted  upon,  be  retained  and  filed,  in 
the  judge-advocate's  office  at  the  headquarters  of  the  department  com- 
mander in  whose  department  the  courts  were  held,  for  two  years,  at  the 
end  of  which  time  they  may  be  destroyed/ 

Copies  of  Records  to  Accused  Persons. — The  114th  Article  of  War  con- 
tains the  requirement  that  "  every  party  tried  by  a  general  court-martial 

1  Dig.  J.  A.  Gen.,  646,  par.  1, 1,  A  record  cannot  legally  be  corrected  by  an  inter- 
lineation by  the  judge-advocate,  as  by  the  words  "at  hard  labor  "  interlined  in  the  sen- 
tence. Nor  can  it  legally  be  corrected  by  a  statement  on  the  margin  of  a  page,  signed 
by  the  judge-advocate.  Ibid..  651,  par.  15.  See,  also,  the  title  Alterations  and  Erasure* 
in  the  chapter  entitled  Evidence. 

•  Ibid.,  648.  par.  4. 
•JMi,  651.  par.  17. 

4  Section  1109,  Revised  Statutes. 

*  Act  of  March  3,  1877  (19  Stat,  at  Large,  810). 
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shall,  upon  demand  thereof  made  by  himself  or  by  any  person  in  his  behalf, 
be  entitled  to  a  copy  of  the  proceedings  and  sentence  of  such  court.99 ' 

The  right  thus  conferred  is  personal  to  the  accused  and,  as  it  ceases  to 
exist  at  his  death,  cannot  be  revived  or  exercised  by  or  in  behalf  of  his 
widow,  or  by  his  heirs  or  legal  representatives.  The  statute  confers  the 
right  in  the  case  of  the  proceedings  of  general  courts-martial  only ;  it  does 
not  authorize  the  furnishing  of  copies  of  the  records  of  the  proceedings  of 
any  of  the  minor  courts-martial  or  of  courts  of  inquiry.* 

1 114th  Article  of  War. 

•  Applications  for  copies  under  tbia  Article  may  be,  and  in  practice  commonly  are, 
addressed  in  the  first  instance  to  the  Judge-Advocate  Geueral,  who  thereupon  furnishes 
the  copy  at  the  expeuse  of  the  United  States,  provided  the  application  is  made  by  the 
accused  or  in  his  behalf.  If  not,  he  cau  furnish  the  copy  ouly  by  the  special  authority 
of  the  Secretary  of  War.  Any  person  desiring  a  copy  of  the  record  of  a  court-martial, 
or  of  any  portion  of  a  record,  who  is  not  entitled  to  be  furnished  with  the  same  by  the 
terms  of  this  Article,  should  apply  therefor  to  the  Secretary  of  War,  stating  the  reason 
for  his  application,  in  order  that  it  may  appear  that  he  makes  the  same  in  good  faith 
and  for  a  proper  purpose.  If  the  application  is  approved  by  the  Secretary,  it  will  be 
referred  to  the  Judge- Advocate  General,  who  will  then  have  the  copy  prepared  and 
transmitted.     Dig.  J.  A.  Gen.,  134,  par.  8. 

A  person  applying  for  the  copy  "in  behalf"  of  the  accused  should  exhibit  some 
satisfactory  evidence  tnat  he  duly  represents  the  accused,  as  his  agent,  attorney,  or  other- 
wise.  Where  it  does  not  satisfactorily  appear  that  the  party  is  applying  for  and  on  be- 
half of  the  accused,  be  cannot  be  furnished  with  the  copy  as  of  right  under  the 
Article.  A  person  other  than  the  accused,  applying  on  his  own  account,  is  not  entitled 
to  the  copy.  The  fact  that  the  applicant  is  a  member  of  the  family  of  the  accused  does 
not  entitle  him  to  the  copy  in  the  absence  of  evidence  that  he  applies  at  the  instance  or 
in  behalf  of  the  accused.  A  party  applying  in  behalf  of  "  friends  and  creditors  "  of  the 
accused  held  not  entitled  to  a  copy  of  the  record  of  his  trial.  So  held  of  one  who  sub- 
scribed his  application  merely  as  "attorney  at  law,"  without  showing  that  he  was 
authorized  to  act  for  the  accused.    Ibid.,  par.  2. 

A  copy  of  the  proceedings  and  sentence  cannot  properly  be  furnished  under  this 
Article  till  the  same  have  been  finally  acted  upon  and  such  action  has  been  promulgated 
in  the  usual  manner.    Ibid.,  183,  par.  1. 

The  accused  or  other  person  entitled  under  this  Article  to  be  furnished  with  a  copy 
of  a  record  of  trial  is  not  entitled  to  be  furnished  with  a  copy  of  a  report  of  the  Judge- 
Advocate  General  made  upon  the  case.  To  receive  this,  special  authority  must  be 
obtained  from  the  Secretary  of  War.    Ibid.,  184.  par.  4. 

This  Article  does  not  authorize  the  furnishing  of  a  copy  of  the  record  of  trial  to  the 
widow  of  the  accused  or  other  person  applying  after  his  decease.    Ibid.,  185,  par.  7. 

The  furnishing  of  a  copy  of  a  record  of  a  general  court-martial  to  a  person  other 
than  the  accused  and  not  applying  in  his  behalf  will,  as  a  general  rule,  be  authorized 
by  the  Secretary  of  War  where  the  application  is  evidently  made  in  the  interest  of  Jus- 
tice and  the  eopy  furnished  will  clearly  subserve  a  good  and  desirable  purpose.  But 
this  must  be  made  certainly  to  appear.    Ibid.,  par.  5. 

It  is  only  a  party  "tried  by  a  general  court-martial "  who  is  entitled  by  the  Article 
to  the  copy.  Parties  desiring  copies  of  records  of  courts  of  inquiry,  for  the  use  in  evi- 
dence under  Article  121  or  for  any  other  purpose,  must  apply  to  the  Secretay  of  War,  as 
above  indicated.  Such  copies,  however,  are  rarely  accorded,  except  for  use  under 
Article  121.    Ibid.,  par.  6. 


CHAPTER  XI. 

THE  REVIEWING  AUTHORITY. 

Power  to  Review,  in  Whom  Vetted. — This  term  is  employed  in  military 
parlance1  to  designate  the  officer  whose  province  and  duty  it  is  to  take 
action  upon — approve  or  disapprove,  etc. — the  proceedings  of  a  court- 
martial  after  the  same  are  terminated  and  the  record  has  been  transmitted 
to  him  for  such  action.  This  officer  is  ordinarily  the  commander  who  has 
convened  the  court.  In  his  absence,  however,  or  where  the  command  has 
been  otherwise  changed,  his  successor  in  command,  or,  in  the  language  of 
Articles  104  and  109,  "the  officer  commanding  for  the  time  being,"  is 
invested  with  the  same  authority  to  pass  upon  the  proceedings  and  order 
the  execution  of  the  sentence  in  a  case  of  conviction.1 

The  "officer  commanding  for  the  time  being,"  indicated  in  this  Article, 
is  an  officer  who  has  permanently  or  temporarily  succeeded  to  the  command 
of  the  officer  who  convened  the  court;  as  where  the  latter  has  been  regu- 
larly relieved  and  another  officer  assigned  to  the  command,  or  where  the 
command  of  the  convening  officer  has  been  discontinued  and  merged  in  a 
larger  or  other  command,  at  some  time  before  the  proceedings  of  the  court 
are  completed  and  require  to  be  acted  upon.' 

To  legally  act  upon  the  proceedings,  however,  the  "  officer  command- 
ing for  the  time  being"  must  have  the  necessary  qualifications.  Thus 
where  the  sentence  is  one  of  a  general  court-martial,  this  officer  must  have 
the  same  rank  and  status  as  the  convening  officer  must  have  had  under  the 
72d  Article;  i.e.,  he  must  be  either  a  general  officer  commanding  the  army, 
division,  or  department,  or  a  colonel  commanding  the  department.4 


1  It  occurs  also  in  Sec.  1228,  Rev.  Sts. 

•Dig.  J.  A.  Gen.,  670,  par.  1. 

*  lHd.,  127,  par.  5.  Thus  where,  under  these  circumstances,  a  separate  brigpde  has 
ceased  to  exist  as  a  distinctive  organization  and  been  merged  in  a  division,  or  a  division 
lias  been  similarly  merged  in  an  army  or  department,  the  commander  of  the  division  in 
the  one  cnse  and  of  the  army  or  department  in  the  other  is  "  the  officer  commanding  for 
the  time  being,"  in  the  sense  of  the  Article.  So  where,  before  the  proceedings  of  a  gar- 
rison court  convened  by  a  post  commander  were  completed,  the  post  com  maud  had 
ceased  to  exist  and  the  command  become  distributed  in  the  department,  held  that  the 
department  commander,  as  the  legal  successor  of  the  post  commander,  was  the  proper 
authority  to  approve  the  sentence  under  this  Article.    Ibid. 

4  Dig.  J.  A.  Gen.,  127,  par.  7.  Where  a  depnrtment  command  was  discontinued 
without  being  transferred  to  or  included  in  any  other  specific  command,  held  that  the 
General  in  command  of  the  Army  was  "  the  officer  commanding  for  the  time  being," 
and  the  proper  authority  to  act,  under  this  Article  and  the  109th,  upon  the  proceedings 
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Approval  by  President. — In  cases,  however,  of  sentences  of  death  or 
dismissal,  imposed  in  time  of  peace,  and  of  some  death-sentences  adjudged 
in  time  of  war,  together  with  all  sentences  "  respecting  general  officers," 
while  the  convening  officer  (or  his  successor)  is  the  original  reviewing 
authority,  with  the  same  power  to  approve  or  disapprove  as  in  other  cases,  yet, 
inasmuch  as  it  is  prescribed  by  Articles  105,  106,  108,  and  109  that  the 
sentence  shall  not  be  executed  without  the  confirmation  of  the  President,, 
the  latter  becomes  in  these  cases  ihejinal  reviewing  officer,  and  the  sentence,, 
having  been  approved  by  the  commander,  the  record  is  transmitted  to  him 
for  his  action.1  If,  however,  the  proceedings  or  sentence  are  disapproved  by 
the  original  reviewing  officer,  the  record  is  not  transmitted  to  the  President,, 
as  there  is  nothing  left  in  such  case  for  the  action  of  higher  authority. 

A  similar  division  of  the  reviewing  function  exists  in  cases  in  which  sen* 
tences  are  approved,  but  the  execution  of  the  same  is  suspended,  and  the 
question  of  their  execution  referred  to  the  President,  under  Article  111. 
The  same  function  is  also  shared  by  the  inferior  and  superior  commanders,, 
in  cases  arising  under  Article  107,  in  which  sentences  are  imposed  by 
division  or  separate  brigade  courts.  So,  under  Article  110,  in  cases  of 
sentences  adjudged  by  field  officers9  courts  in  time  of  war.' 

Where  a  general  court-martial  is  convened  directly  by  the  President  as 
Commander-in-chief,  he  is  of  course  both  the  original  and  final  reviewing 
authority.* 

and  sentence  of  a  court  which  had  been  ordered  by  the  department  commander,  but 
whose  judgment  had  not  been  completed  ut  the  time  of  the  discontinuance  of  the 
command.    Dig.  J.  A  Gen.,  127.  par.  6. 

Where  the  original  reviewing  officer  disapproves  a  sentence,  to  the  execution  of 
which  the  confirmation  of  superior  authority  is  made  requisite  by  ihe  code, — as  where  (in 
time  of  peace)  the  department  commander,  who  has  convened  the  court  in  the  case  of 
an  officer,  disapproves  a  sentence  of  dismissal  adjudged  thereby, — the  sentence  being 
nullified  in  law,  there  remains  nothing  for  the  superior  authority  to  act  upon,  and  to 
transmit  the  proceedings  to  him  for  action  will  be  improper  and  unauthorized.  Ibid., 
672,  par.  2. 

1  Ibid.,  670,  par.  1. 

•iWtf. 

'The  word  "approved"  employed  by  the  President  in  passing  upon  a  sentence 
of  dismissal  field  to  be  substantially  equivalent  to  *' confirmed,"  the  word  used  in 
the  Article.  In  practice  the  two  words  are  used  indifferently  in  this  connection. 
Ibid.,  128.  par.  1. 

The  Article  does  not  require  that  the  confirmation  of  the  sentence  shall  he  signed  by 
the  President,  nor  does  it  prescribe  any  form  in  which  the  confirmation  shall  be  declared. 
Held,  therefore,  that  a  written  approval  of  a  sentence  of  dismissal  authenticated  by  the 
signature  of  the  Secretary  of  War  or  expressed  to  be  by  his  order  was  a  sufficient  con- 
firmation within  the  Article  ;  the  case  being  deemed  to  be  governed  by  the  well- 
established  principle  that  where,  to  give  effect  to  an  executive  proceeding,  the  personal 
signature  of  the  President  is  not  made  essential  by  law,  that  of  the  head  of  the  depart- 
ment to  which  the  subject  belongs  shall  be  sufficient  for  the  purpose  ;  the  assent  of  the 
President  to  his  order  or  direction  being  presumed,  and  his  act  being  deemed  in  law  the 
act  of  the  President  whom  he  represents.*    Ibid.,  par.  2. 

It  is  a  fundamental  general  principle  of  our  public  law  that  all  acts  done  by  and 

*  This  view  has  been  gnstained  by  an  opinion  of  the  Attorney-General  of  June  6, 1877,  (15  Oping.,  200.) 
and  by  a  report  of  the  Judiciary  Committee  of  the  Senate  of  March  3,  1879,  report  No.  668,  Forty-fifth 
Congress,  third  session.  (From  this  report,  indeed,  two  members  of  the  committee  dissented  in  a 
subsequent  report  of  April  7, 1870,  Mis.  Doc.  No.  21,  Forty-sixth  Congress,  first  session.) 
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Effect  of  Approval  and  Disapproval. — While  approval  gives  life  and 
operation  to  proceedings  or  sentence,  disapproval,  on  the  other  hand,  quite- 
nullifies  the  same.1  A  disapproval  of  the  proceedings  of  a  court-martial  by 
the  legal  reviewing  authority  is  not  a  mere  expression  of  disapprobation,  but 
a  final  determinate  act  putting  an  end  to  such  proceedings  in  the  particular 
case,  and  rendering  them  entirely  nugatory  and  inoperative;  and  the  legal 
effect  of  a  disapproval  is  the  same  whether  or  not  the  officer  disapproving  is-. 

directions  emanatiug  f  rom  the  heads  of  the  executive  departments  in  the  course  of  their 
administrative  duties  are  in  law  the  acts  and  directions  of  the  President,  in  whom  is 
reposed  by  the*  Constitution  the  entire  executive  power  of  the  Government,  and  whom 
the  heads  of  departments  (except  where  specially  invested  by  Cougrres  with  distinctive 
authority  of  their  own)  simply  act  for  and  represent.*  Thus  all  orders  made  and  issued 
by  the  Secretary  of  War  in  connection  with  the  government  and  regulation  of  the 
military  establishment— such  as  orders  convening  general  courts-martini,  or  approving  and 
directing  the  execution  of  the  sentences  or  otherwise  acting  upon  the  proceedings  of  such 
courts,  f  or  mitigating  or  wholly  or  partially  remitting  punishments  imposed  thereby; 
or  orders  summarily  dismissing  officers,  or  dropping  for  desertion,  retiring  or  accepting 
the  resignation  of,  officers;  or  orders  establishing  military  reservations,  or  promulgating 
army  regulations,  etc.— are  to  be  regarded  as  the  orders  and  acts  of  the  President,  whom, 
the  Secretary  of  War  represents  in  the  administration  of  his  department;  the  same- 
being  presumed  to  be  made  and  issued  with  the  knowledge  aud  by  the  direction  of  the 
President,  whether'  or  not  he  be  referred  to  therein  as  having  directed  or  commanded 
the  same  ;  and  beiug  equally  as  valid  and  operative  as  if  signed  by  the  hand  of  the 
President  himself.f    Dig.  J.  A.  Gen.,  689,  par.  1. 

This  subject  has  been  more  recently  considered  by  the  United  States  Supreme  Court 
in  a  succ«  ssion  of  cases  (Rankle  us  U.  S„  122  U.  8.;  543:  U.  S.  w.  Page,  137  U.  S.,  673; 
U.  S.  vs.  Fletcher,  148  U.  S.,  84),  the  effect  of  which  is  that  a  statement  of  approval  of 
a  sentence  of  dismissal  authenticated  by  the  Secretary  of  War  is  legally  sufficient, 
provided  that  it  appear,  by  clear  presumption  therefrom,  that  the  proceedings  have? 
actually  been  submitted  to  the  President.    Ibid.,  par.  2,  note. 

In  an  opinion  of  the  Attorney  General  of  April  1,  1879,  (16  Opins.,  296,)  it  was  held 
that  a  confirmation  of  a  sentence  of  dismissal  of  an  officer,  though  irregularly  and 
unduly  authenticated,  would  be  ratified  by  an  appointment  by  the  President  of  another 
officer  to  fill  the  supposed  vacancy,  and  that  the  appointment  thus  made  would  be  valid 
and  operative.    Itnd. 

1  The  104th  Article  is  properly  to  be  complied  with  by  an  approval  of  the  sentence- 
(where  the  same  is  approved  in  fact)  by  "  the  officer  ordering  the  court/'  etc.,  although, 
as  in  a  case  of  a  sentence  of  dismissal  in  time  of  peace,  he  may  not  be  empowered  finally 
to  confirm  aud  give  effect  to  the  sentence.  His  approval  is  required  as  showing  that  he- 
does  not,  as  be  is  authorized  to  do,  disapprove.     Dig.  J.  A.  Gen.,  126,  par.  1. 

The  approval  of  the  sentence  indicated  by  this  Article  should  properly  be  of  a  formal 
character.  An  indorsement,  signed  by  the  commander,  of  the  single  word  "  Approved," 
— a  form  not  unfreqir  -'tly  employed  during  the  late  war,— though,  strictly,  sufficient  in 
law,  is  irregular  an«  ijeclionable.  So  held  that  a  mere  statement  written  in  or  upon, 
the  proceedings,  in  transmitting  them  to  the  President,  that  the  record  was  "  forwarded  " 
for  the  action  of  superior  authority,  was  insufficient  as  not  implying  the  requisite  approval 
according  to  the  Article.  And  similarly  held  of  a  mere  recommendatiou  that  the  pro- 
ceedings be  approved  by  such  authority.     Ibid.,  2. 

Held  that  a  department  commander  while  absent  from  his  headquarters  on  an 
expedition  against  Indians  could  uot  legally  depute  a  staff  or  other  officer  to  act  for  him, 
in  approving  the  sentences  of  courts-martial  previously  duly  convened  by  him.  Ibid., 
par.  4. 


*  Lockington  vs.  Smith,  Peters  C.  C  473;  U.  8.  vs.  Benner,  1  Baldwin,  238;  Wilcox  vs.  Jackson,  13- 
Peters,  406:  U.  8.  vs.  Eliason,  10  id.%  302  ;  The  Confiscation  Cases.  20  Wallace.  109  ;  U.  8.  vs.  Webster, 
Davels.  59:  U.  S.  vs.  Freeman,  1  Wood.  &  Minor.  51;  LockinfftorTs  Case.  Brightly,  298;  U.  H.  vs.  Cutter, 
2  Curti*.  617;  Hickev  vs.  Huse,  56  Maine.  495  ;  MeCall's  Case,  5  Phi  lad. ,  289 ;  In  Matter  of  Spangler,  11 
Mich.,  823;  1  Onins.  Att.-Gen.,  380;  6  id.,  3Jt3,  5b7,  682;  7  id.,  453,  725;  9  id.,  463,  485;  11  id.,  398;  18  id.,  5, 
14  id..  453. 

t  Buf  see  106th  Article. 

X  See  Wilcox  vs  .lack son.  13  Peters,  498;  U.  S.  vs.  Eliason,  16  id.,  802;  Hickey  vs.  Huse.  66  Maine; 
493;  2  Opins.  Ait  .-Gen.,  Cm ;  18  id.,  5;  14  id.,  453;  15  id.,  290,  468;  G.  O.  85,  W.  D.,  1860. 
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authorized  finally  to  confirm  the  sentence.1  Bat  to  be  thus  operative  a 
•disapproval  should  be  express.1  The  effect  of  the  entire  disapproval  of  a 
conviction  or  sentence  is  not  merely  to  annul  the  same  as' such,  but  also  to 
prevent  the  accruing  of  any  disability,  forfeiture,  etc.,  which  would  have 
been  incidental  upon  an  approval.*  A  disapproval  of  a  conviction  of  a  par- 
ticular offense  also  operates  to  nullify  the  conviction  of  any  lesser  included 
•offense  involved  in  the  conviction  of  the  specific  offense  charged.' 

While  there  are  numerous  defects,  errors,  or  omissions  which  may  well 
be  deemed  sufficient  to  induce,  on  the  part  of  the  reviewing  authority,  a 
disapproval  of  the  proceedings  or  sentence  of  a  court-martial,  there  are 
comparatively  few  which  should  be  regarded  as  fatal  to  the  legal  validity  of 
the  same.  Where  the  court,  as  shown  by  its  authentic  record,  was  legally 
constituted  and  composed  and  had  jurisdiction  of  the  case,  and  its  sentence 
is  a  legal  one,  i.e.,  one  by  which  a  legal  punishment  is  adjudged  the  accused, 
a  defect  in  its  proceedings  which  does  not  amount  to  a  violation  of  or  a 
failure  to  comply  with  a  statutory  requirement  should  not  in  general  be 
regarded  as  affecting  the  validity  in  law  of  the  proceedings  or  sentence.4 

Power  of  Reviewing  Authority. — The  authority  of  a  military  com- 
mander as  reviewing  officer  is  limited  to  taking  action  upon  the  proceedings 
and  sentence  (if  any)  by  approving  or  disapproving  the  same,  wholly  or  in 
part,  and  directing  the  execution  of  the  sentence,  and  to  the  incidental 
function,  as  conferred  by  Article  112,  of  pardoning  or  mitigating  the  punish- 
ments which  have  been  approved  by  him.  Action  not  included  within  these 
powers  he  is  not  authorized  to  take.  Thus  he  cannot  himself  correct  the 
record  of  the  court  by  striking  out  any  part  of  the  finding  or  sentence,  or 
•otherwise,  nor  can  he  in  general  change  the  order  in  which  different  penal- 
ties are  adjudged  by  the  court  to  be  suffered,  nor  can  he  add  to  the  punish- 
ment imposed  by  the  court  though  deemed  by  him  quite  inadequate  to  the 
•offense.* 

1  Dig.  J.  A.  Gen.,  671,  par.  2. 

9  See  16  Opins.  Att.-Geu.,  312,  where  it  is  remarked  that  it  is  not  a  legal  disapproval 
of  a  conviction  or  sentence  for  the  original  reviewing  officer,  in  forwarding  the  pro- 
ceedings for  the  action  of  superior  authority,  to  indorse  upon  the  same  an  opinion  to 
the  effect  that  the  fiudiug  is  not  sustained  by  the  evidence. 

*  Dig.  J.  A.  Gen.,  671,  par.  2.  As  frequently  remarked  in  the  opinions  of  the  Judge* 
Advocate  General,  the  mere  absence  of  an  approval  is  not  a  disapproval,  nor  can  a  mere 
reference  of  the  proceedings  to  a  superior  withont  words  of  approval  operate  as  a  dis- 
approval of  the  proceedings  or  sentence.*    Ibid. 

A  reviewing  officer  cannot  disapprove  a  sentence  and  then  proceed  to  mitigate  or 
commute  the  punishment,  since,  upon  the  disapproval,  there  is  nothing  left  in  the  case 
upon  which  any  such  action  can  be  based.    Ibid, 

It  is  quite  immaterial  to  the  legal  effect  of  a  disapproval  whether  any  reasons  are 
given  therefor,  or  whether  the  reasons  given  are  well  founded  in  fact  or  sufficient  in 
law.    Ibid. 

4  Dig.  J.  A.  Gen.,  884. 

*  Ibid.,  672,  par.  8. 


*  A  disapproval  of  a  nCiitence  by  the  proper  reviewing  authority  is  "  tantamount  to  an  acquittal  by 
the  courts   13  Opins.  Att.-Gea.,  460. 
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A  reviewing  officer,  however,  may  in  general  specify  the  reasons  for  the 
action  taken  by  him  without  transcending  his  authority.  Thus  where  a 
department  commander  disapproved  a  sentence  as  inadequate,  and  in  stating 
his  grounds  for  so  doing  commented  unfavorably  upon  the  conduct  of  the 
accused  as  indicated  by  the  evidence,  it  has  been  held  that  such  comments 
were  a  legitimate  explanation  of  the  action  taken  and  did  not  constitute  an 
adding  to  the  punishment.1 

Where  the  reviewing  officer  deems  that  the  proceedings  of  the  court  are 
in  any  material  particular  erroneous  or  ill  advised,  his  proper  course  in 
.general  will  be  to  reconvene  the  court  for  the  purpose  of  having  the  defect 
corrected,  at  the  same  time  furnishing  it  with  the  grounds  of  his  opinion. 
Thus  if  he  regards  the  sentence  inadequate,  he  should,  in  reassembling  thr 
court  for  a  revision  of  the  same,  state  the  reasons  why  he  considers  it  to  be 
disproportionate  to  the  amount  of  criminality  involved  in  the  offense.  But 
although  he  cannot  compel  the  court  to  adopt  his  views  in  regard  to  the 
supposed  defect,  he  may  in  a  proper  case  express  his  formal  disapprobation 
of  their  neglect  to  do  so.' 

In  acting  upon  the  proceedings  of  a  court-martial,  the  legal  reviewing 
officer  acts  partly  in  a  judicial  and  partly  in  a  ministerial  capacity.  He 
"  decides  "  and  "  orders,"  and  the  due  exercise  of  his  proper  functions  cannot 
be  revised  by  superior  military  authority.  Thus  a  reviewing  officer  who 
has  duly  acted  upon  a  sentence  and  promulgated  his  action  in  orders  can- 
not be  required  by  a  higher  commander,  or  by  the  Secretary  of  War, 
to  revoke  such  action.  If  the  sentence  be  deemed  unwarranted  or  exces- 
sive, relief  may  be  extended  through  the  power  of  pardon  or  remission.' 

The  reviewing  authority  should  properly  authenticate  the  action  taken 
by  him  in  any  case  by  subscribing  in  his  own  hand  (adding  his  rank  and 
command,  as  indicating  his  legal  authority  to  act)  the  official  statement  of 
the  same  as  written  in  or  upon  the  record.  Impressing  the  signature  by 
means  of  a  stamp  is  not  favored.4 

1  Dig.  J.  A.  Gen.,  672,  par.  3.  In  passing  upon  the  findings  and  sentence  of  a  court- 
martial,  the  reviewing  officer  will  properly  attach  special  weight  to  its  conclusions  where 
the  testimony  has  been  of  a  conflicting  character.  This  for  the  reason  that,  having  the 
witnesses  before  it  in  person,  the  court  was  qualified  to  judge,  from  their  manner  in 
-conueciion  with  their  statements,  as  to  the  proper  measure  of  credibility  to  be  attached 
to  tlit-m  individually.* 

*  Ibid.,  673,  par.  4.  Thus  where  a  court-martial,  on  being  reconvened  with  a  view 
of  giviug  it  an  opportunity  to  modify  a  sentence  manifestly  too  lenient  for  the  offense 
found,  decided  to  adhere  to  the  sentence  as  adjudged,  and,  on  being  again  reassembled 
to  consider  further  grounds  presented  by  the  reviewing  commander  for  the  infliction  of 
41  severer  penalty,  again  declined  to  increase  the  punishment,  held  that  it  was  within 


the  authority  of  the  reviewiug  officer,  and  would  be  no  more  than  proper  and  dignified 
for  him  in  taking  final  action  upon  the  case,  to  reflect  upon  the  refusal  of  the  court  as 
ill-judged,  and  as  having  the  effect  to  impair  the  discipline  and  prejudice  the  interests 


-of  the  military  service.    Ibid.    See,  also,  the  title  Proceedings  in  Revision,  p.  159,  ante. 
•  Dig.  J.  A.  Gen.,  676,  par.  17. 
4  Ibid. ,  674.  par.  6. 


*  See  the  early  case  of  Capt.  Weisner,  Am  Archiv.,  5th  Series.  ▼<>].  ii.  p.  896.  So  civil  courts  will 
rarely  interfere,  except  in  canes  of  clear  injustice,  with  verdicts  of  juries  which  have  turned  upon  the 
-Credibility  of  witnesses.    Wright  tit.  8tate,  84  Ga.,  110  ;  Whitten  vs.  State,  47  id.%  297. 
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A  military  commander  cannot  of  course  delegate  to  an  inferior  or  other 
officer  his  function  as  reviewing  authority  of  proceedings  or  sentences  of 
courts-martial  as  conferred  by  the  104th  or  109th  Article  of  War  or  other 
statute.  Nor  can  he  regularly  authorize  a  staff  or  other  officer  to  write  and 
subscribe  for  him  the  action,  by  way  of  approval,  disapproval,  etc.,  which 
he  has  decided  to  take  upon  such  proceedings.1 

When  the  final  action  of  the  reviewing  officer  has  been  published  in 
orders  to  the  command  and  notified  to  the  accused,  his  power  of  approval 
and  disapproval  in  the  case  is  exhausted  and  his  action  cannot  be  recalled  or 
modified.* 

THE  PARDONING  POWER. 
REMISSION,    MITIGATION,    AND   COMMUTATION. 

The  Pardoning  Power. — The  general  power  to  pardon  offenses  against 
the  United  States  is  vested  by  the  Constitution  in  the  President.  As  an 
incident  of  his  power  to  pardon,  the  Executive  may,  by  a  similar  exercise  of 
clemency,  mitigate  and,  in  cases  in  which  from  the  nature  of  the  punishment 
imposed  mitigation,  as  such,  is  impossible,  his  clemency  may  take  a  form 
presently  to  be  described,  called  commutation.  In  addition  to  the  power 
vested  in  the  President  by  the  Constitution,  a  qualified  form  of  the  pardon- 

■fc^ i^— — ^-^  I  ■■■■■■  111!  —  ■  -        ■  ■  ■  ...—■■  — ^—  ■  ,  ■     |  |      M^ »^W^» 

1  Dig.  J.  A.  Gen.,  674,  par.  7.  An  approval  purporting  to  be  subscribed  by  the  com- 
mander "  by  "  bis  staff  judge -advocate  or  assistant  adjutant-general  would  be  open  to 
question  and  quite  irregular  ;  as  would  also  be  any  action  subscribed  by  such  aii  officer 
purporting  to  be  takeu  "  in  the  absence  and  by  the  direction  of"  the  commuuder.    Ibid. 

1  Ibid.,  675,  par.  13.  Where  a  department  commuuder  applied  to  the  War  Depart- 
ment for  the  return  of  the  proceedings  of  a  case  in  order  that  he  might  modify  his 
action  thereon,  held  that,  as  the  same  had  been  formally  promulgated  in  orders  and  had 
duly  taken  effect,  the  power  of  the  reviewing  officer  over  the  case  was  exhausted,  and 
the  application  could  not  leg-illy  be  complied  with.     Ibid. 

Action  taken  by  a  reviewing  officer  upon  the  proceedings  and  sentence  of  a  court- 
martial  may  be  recalled  and  modified  before  it  is  published  and  the  party  to  be  affected 
is  duly  notified  of  the  same.  After  such  notice  the  action  is  beyond  recall.  The  power 
of  remission  indeed  may  be  exercised  so  long  as  any  part  of  the  punishment  imposed 
remains  unexecuted.  But  when  the  final  approval  of  the  sentence  (or  other  anion 
taken)  has  been  once  officially  communicated  to  the  accused,  the  function  and  authority 
of  the  reviewing  officer,  as  such,  over  and  respecting  the  same  is  exhausted  and  cannot 
be  revived.  An  approval  cannot  then  be  substituted  for  a  disapproval,  or  vice  verm. 
Ibid.,  674,  par.  8. 

A  sentence  to  forfeit  certain  pay  was  approved,  and  such  approval  promulgated  in 
orders  of  Feb.  18,  1865.  Ou  March  10th  following,  the  reviewing  officer  "recon- 
sidered "  his  action  and  by  another  order  disapproved  the  sentence,  and  this  order  was 
also  promulgated.  Held  that  the  latter  order  was  of  no  effect.  The  first  order  executed 
the  forfeiture,  making  the  amount  forfeited  public  money,  and  exhausted  the  power  of 
the  reviewing  authority.    Ibid.,  676,  par.  14. 

But  where,  after  the  reviewing  commander  had  approved  a  sentence  in  General 
Orders  and  the  court  had  been  dissolved,  it  was  discovered  that  there  was  a  faUii  dsfect 
in  the  proceedings  in  that  they  did  not  show  that  the  court  or  judge-advocate  had  been 
sworn  m  the  case,  held  that  the  commander  would  properly  issue  a  supplemental  order 
declaring  the  proceedings  a  nullity  and  the  original  order' inoperative  and  withdrawn  on 
account  of  the  defect.     Ibid.,  par.  15. 

Where  the  convening  commander  dissolves  a  court  pending  a  trial,  his  power  as  to 
that  court  is  exhausted  and  he  cannot  revive  it  as  such.  He  may  reconvene  the  same 
members  as  a  court-martial,  but  it  will  be  another  and  distinct  tribunal.    Ibid.,  par.  16. 
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ing  power,  extending  to  the  remission  or  mitigation  of  sentences  imposed  by 
the  several  military  tribunals,  is  conferred  by  statute  upon  certain  military 
commanders  who  are  authorized  by  law  to  approve  and  carry  into  effect 
the  sentences  of  courts-martial.1 

The  President  is  empowered  by  the  Constitution  *  "  to  grant  pardons 
for  offenses  against  the  United  States  ";  and  a  pardon,  like  a  deed,  in  order 
to  take  effect  muBt  be  delivered  to  and  accepted  by  the  party  to  whom  it  is 
granted.1  Thus  there  can  be  no  pardon  of  a  deceased  officer  or  soldier;  and 
that  the  pardon  is  asked  by  the  party's  widow  or  heir,  who  is  to  be  pecuni- 
arily benefited  thereby,  cannot  affect  the  principle.4 

Effects  of  Pardon. — It  is  the  effect  of  the  exercise  of  the  pardoning 
power  by  the  President  to  relieve  the  party  from  all  punishment  remaining 
to  be  suffered.  Where,  therefore,  he  remits  the  unexecuted  portion  of  a 
term  of  imprisonment,  an  additional  penalty  which,  by  the  express  terms  of 
the  sentence,  was  to  be  incurred  at  the  end  of  the  adjudged  term,  as  a  dig* 


1  The  pardon  or  remission  of  the  unexpired  puuisbments  of  soldiers,  where  favored  by 
the  Judge- Advocate  General,  has  been  recommended  on  grounds  of  which  the  principal 
were  the  following :  that  the  soldier  was  a  minor  at  enlistment ;  that  he  was  enlisted 
under  false  representations  as  to  the  kind  of  service  which  would  be  required  of  him, 
made  by  the  recruiting  officer  in  disregard  of  par.  916,  Army  Regulations  ;  that  he  en- 
listed as  a  mere  recruit,  did  not  have  the  Articles  of  War  read  to  him,  and  had  no  proper 
comprehension  of  the  gravity  of  his  offense  ;  that  he  did  not  comprehend  his  military 
obligations  on  account  of  an  imperfect  knowledge  of  the  English  language ;  that  he 
was  an  Indian  scout  unacquainted  with  our  language  or  with  the  Articles  of  War  ;  that 
his  offense  was  wholly  or  in  part  induced  by  harsh  or  in  judicious  treatment  by  a  military 
superior ;  that  excessive  or  unreasonable  duty  had  been  required  of  him,  or  that  he  had 
been  put  on  duty  (as  a  guard  or  sentinel,  for  example)  when  unfit  for  the  same  on 
account  of  illness  or  partial  intoxication  ;  that  his  offense  was  committed  under  a  provo- 
cation, or  was  accompanied  by  circumstances  of  extenuation,  to  which  the  court  had 
not  given  due  weight ;  that  prior  to  his  trial  and  sentence  he  had  been  adequately  dis- 
ciplined by  his  commander  ;  that  he  had  been  improperly  held  in  irons,  or  handcuffed, 
pending  the  trial ;  that  his  confinement  had  so  seriously  impaired  his  health  that  if  con- 
tinued it  would  endanger  his  life  ;  that  an  unreasonable  time  was  allowed  to  elapse 
between  his  arrest  and  trial,  or  after  trial  and  before  the  approval  and  promulgation  of 
the  sentence.  These  and  other  grounds  have  been  taken  into  consideration,  sometimes 
alone,  and  sometimes  in  combination  or  in  connection  with  such  further  favorable  cir- 
cumstances as  voluntary  return  in  case  of  desertion,  previous  good  character,  good 
conduct  under  sentence,  etc.  In  cases  of  officers,  the  principal  grounds  for  recom- 
mending pardon  or  remission  have  been  a  previous  good  record  for  efficiency  in  the 
service,  especially  in  time  of  war,  a  high  personal  character  or  reputation,  and  nn  appar- 
ent absence  of  a  fraudulent  or  criminal  intent  in  the  offense  as  committed.  Dig.  J.  A. 
(Jen.,  554,  par.  11. 

In  cases  in  which  military  offenders — such  as  deserters  from  the  army  remaining  at 
large,  or  officers  or  soldiers  who  have  escaped  from  military  custody  while  in  arrest  or 
under  sentence — have  applied  from  their  places  of  refuge  for  executive  pardons,  it  has 
almost  invariably  been  advised  by  the  Judge- Advocate  General  that  the  application  be 
not  entertained  till  the  fugitive  from  justice  should  return  and  surrender  himself  to  the 
military  authorities  to  stand  his  trial  or  abide  by  his  sentence.    Ibid.,  555,  par.  12. 

i  Article  II  Sec*  2  clause  1. 

•  U.  S.  t».  Wilson,?  Pet.,  150;  In  the  Matter  of  De  Pny,  8  Benedict,  807  ;  6  Opin. 
Att.Gen.,408. 

4  Dig.  J.  A.  Gen.,  551,  par.  1.  So  where,  in  a  case  of  an  officer  who  had  died  while 
under  a  sentence  of  suspension  from  rank,  a  pardon  was  asked  for  the  purpose  of 
having  the  stigma  removed  from  his  record  in  the  service,  held  that  the  case  was  not 
one  in  which  the  pardoning  power  could  be  exercised.    Ibid. 
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honorable  discharge  from  the  service,  cannot  be  enforced.  The  pardon 
having  intervened,  the  sentence  ceases  to  have  any  effect  whatever  in  law, 
and  the  soldier — the  remainder  of  his  service  being  regular — must  be 
honorably  discharged.1  It  is  the  effect  of  a  full  pardon,  therefore,  (other- 
wise of  a  mere  remission  of  the  punishment — see  Remission)  to  remove  all 
penal  consequences,  except  of  course  executed  penalties  and  all  disabilities 
attached  by  statute  or  army  regulation  to  the  offense  or  to  the  conviction 
or  sentence.* 

Continuing  Punishments. — The  pardoning  power  extends  to  continuing 
punishments,  or  punishments  which  are  never  fully  executed, — remitting  in 
each  case  the  punishment  from  and  after  the  taking  effect  of  the  pardon. 
Of  this  class  is  the  punishment  of  disqualification  to  hold  military  or  public 
office,  as  also  that  of  the  losing  of  or  reduction  in  "  files. "  (or  relative  rank) 
in  the  list  of  officers  of  the  offender's  grade;  these,  being  continuing  punish- 
ments, may  be  put  an  end  to  at  any  time  by  a  remission  by  the  pardoning 
power.1 

Conditional  Pardons. — It  is  settled  that  a  pardon  may  be  conditional — 
may  be  granted  upon  a  condition  precedent  or  subsequent.'     Thus  where 

1  Dig.  J.  A.  Geu.,  558,  par.  5. 

*  Ibid.,  551,  par.  2.  Thus  the  pardon  of  a  convicted  deserter  will  relieve  him  from 
the  loss  of  the  rights  of  citizenship  attached  by  the  Act  of  March  3,  1865,  (Sees.  1996, 
1998,  Rev.  Sts.,)  to  a  conviction  of  desertion.*  But  a  pardon  by  the  Prescient  will  be 
ineffectual  of  course  to  remove  a  disqualification  incurred  by  the  offender  under  a  State 
statute. f 

Ibid.,  12  Opins.  At.  Gen.  81 ;  Ex  parte  Girrland,  4  Wallace,  380. 

'  Dig.  J.  A.  Gen..  558,  par.  6  :  12  Opiu.  Att.-Gen.,  547.  A  pardon  by  the  President 
will  reach  and  remove  a  continuing  disqualification  or  disability  incident  upon  the  com- 
mission of  an  offense  against  the  United  States,  or  upon  a  conviction  by  a  United  States 
court  or  a  court-martial,  but  not  a  disqualification  incurred  (ns  upon  couvictiou  of  grand 
larceny)  under  the  laws  of  a  State.     Aid.,  557,  par.  17. 

4  The  language  of  the  constitution  is  such  that  the  power  of  the  President  to  pardon 
conditionally  is  not  one  of  inference,  but  is  conferred  in  terms,  the  language  being  "  to 
grant  reprieves  and  pardons,"  which  Includes  absolute  us  well  as  conditional  pardons. 
Under  this  power  the  President  can  grant  a  conditional  pardon  to  a  person  under  sen- 
tence of  death,  offering  to  commute  that  punishment  into  an  imprisonment  for  life.  If 
this  is  accepted  by  the  convict,  he  has  no  right  to  contend  that  the  pardon  is  absolute 
and  the  condition  of  it  void.  Ex  parte  Wells,  18  How..  307;  Osborn  vs.  U.  S.,  91  U.  S., 
474 ;  U  S.  vs.  Wilson,  7  Pet.,  150.  When  a  pardon  is  granted  with  conditions  annexed, 
the  conditions  must  be  performed  before  the  pardon  is  of  any  effect.  Wariug  vs.  U.  S., 
7  C.  CIs.  R  .  501.  One  who  claims  the  benefit  of  a  pardon  must  be  held  to  strict  com- 
pliance with  its  conditions.  Haym  vs.  U.  S.,  7  C.  CIs.  R.,  443;  Scott  vs.  U.  S.,  8  ibid., 
457.  The  condition  annexed  to  a  pardon  must  not  be  impossible,  unusual,  or  illegal ; 
but  it  may,  with  the  consent  of  the  prisoner,  be  auy  punishment  recognized  by  the 
statutes,  or  by  the  common  law  as  enforced  by  the  State.  Lee  vs.  Murphy,  22  Grat 
(Va.),  789. 

The  President  may,  also,  by  au  exercise  of  the  pardoning  power,  mitigate  or  com- 
mute a  punishment  imposed  by  any, court  of  the  United  States.  Ex  parts  Wells,  18 
How.,  307;  In  re  Ross,  140  U.  S.,  453.  In  mitigating  the  sentence  of  a  naval  court- 
martial,  the  President  may  substitute  a  suspension  for  a  term  of  years  without  pay  for 
an  absolute  dismissal  from  the  service,  as  suspension  is  but  an  inferior  degree  of  the 
same  punishment.     1  Opin.  Att.-Gen,,  433. 

*  8  Opin*.  Atr.-Qen.,  284  ;  9  id.,  478;  14  id..  184.  And  see  People  vs.  Bowen,  48  Cal.,  489.  That  this 
diRflbiHty  can  attach  only  upon  a  conviction,  see  the  47th  Article  in  the  Chapter  entitled  Tu  Articles 
of  War,  and  authorities  cited  iri*note. 

1 7  Opins.  Att.-Gen.,  7W. 


THE  REVIEWING  AUTHORITY.  207 

the  President,  by  his  proclamation  of  March  11,  1865,  granted  a  pardon  to 
all  deserters  "  on  condition  that "  they  duly  retained  (within  a  certain  time 
stated)  to  their  regiments,  etc.,  and  served  the  remainder  of  their  original 
terms,  and  in  addition  a  period  equal  to  the  time  lost  by  desertion,  held 
that  a  soldier  who  duly  returned  under  this  proclamation,  but,  after  remain- 
ing with  his  regiment  a  portion  of  the  period  indicated,  abandoned  the  ser- 
vice and  went  to  his  home,  was  liable  (the  legal  period  of  limitation  fixed  by 
the  103d  Article  of  War  not  having  expired)  to  be  brought  to  trial  for  his 
original  desertion ;  the  condition  subsequent  upon  which  his  pardon  for  the 
same  had  been  extended  not  having  been  performed.1 

Constructive  Pardons. — While  to  restore  to  or  place  upon  duty  an  officer 
or  soldier  when  under  arrest  or  charges  on  account  of  an  alleged  offense 
would  not  probably  in* this  country,  to  the  same  extent  as  in  England,  be 
regarded  as  operating  as  a  condonation  of  the  offense,  the  promotion  of 
an  officer  while  under  arrest  on  charges  has  been  viewed  as  a  constructive 
pardon  of  the  offense  or  offenses  on  account  of  which  he  has  been  arrested. 
But  it  has  been  held  that  such  a  promotion  could  not  operate  as  a  pardon  of 
other  offenses  committed  by  him,  of  the  commision  of  which  no  knowledge 
was  had  by  the  Executive  at  the  date  of  the  promotion.' 

Pardon  not  Retroactive. — A  pardon  is  not  retroactive.  It  cannot  remit 
an  executed  punishment,  or  restore  an  executed  forfeiture  resulting  either 
by  operation  of  law  or  sentence.  It  cannot,  therefore,  restore  the  forfeitures 
incident  upon  desertion.  Further,  it  cannot  modify  past  history,  or  reverse 
or  alter  the  facts  of  a  completed  record.  From  and  after  the  taking  effect 
of  a  pardon  the  recipient  is  innocent  in  law  as  to  any  subsequent  contingen- 
cies, but  the  pardon  does  not  annihilate  the  fact  that  he  was  guility  of  the 
offense.     The  pardon  indeed  proceeds  upon  the  theory  that  the  party  was 


1  Dig.  J.  A.  Gen..  554.  par.  9.  Held  that  a  withdrawal  by  a  department  commander 
of  a  pending  charge  against  a  soldier,  upon  his  giving  a  pledge  to  abstain  in  the  future 
from  the  conduct  which  was  the  subject  of  the  charge,  did  not  operate  as  a  pardon  and 
could  not  be  pleaded  as  such.  Had  it  been  done  by  an  order  of  the  President,  it  could 
have  had  no  further  operation  than  as  a  ?ua«i-conditional  pardon,  leaving  the  charge 
legally  renewable  upon  a  repetition  of  the  offense.    Ibid.,  557,  par.  18. 

*  Aid/,  558,  par.  7.  See  Clode,  Mil.  Forces  of  the  Crown,  vol.  1.,  p.  173 ;  Prendergast, 
244-5,  in  connection  with  the  cases  cited  of  Sir  Walter  Raleigh,  Lord  Lucan,  Capt. 
Achison,  etc. 

Held  that  an  order,  issued  by  competent  authority  at  about  the  close  of  the  war 
(December,  1865),  by  which  a  military  prisoner  convicted  of  larceny  by  court-martial 
was  simply  released,  before  the  end  of  his  term,  from  a  State  penitentiary,  was  an  act  of 
constructive  pardon,  operating  to  remit  the  unexecuted  portion  of  the  sentence ;  and  that 
a  formal  pardon  by  the  President  was  not  essential  to  enable  the  party  to  exercise  the 
right  of  suffrage  in  a  State  where  a  conviction  of  larceny,  unpardoned,  was  a  disqualifi- 
cation.    Dig.  J.  A.  Gen.,  557,  par.  19. 

While  ordering  or  authorizing  an  officer  or  soldier  when  under  sentence  to  exercise 
a  command  or  perform  any  other  duty  inconsistent  with  the  continued  execution  of  his 
sentence  has  been  viewed  as  a  constructive  pardon,  held  that  to  allow  an  officer  while 
under  a  sentence  of  suspension  from  rank  to  perform  certain  slight  duties  in  closing  hia 
accounts  with  the  United  States  could  not  be  regarded  as  having  any  such  effect  Dig 
J.  A.  Gen.,  553,  par.  8 ;  6  Opin.  Att.-Gen.,  74. 
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guilty  in  fact.  The  asking  for  it  is  an  admission  of  guilt,  and  the  granting 
of  it  is  a  recognition  of  the  fact  of  guilt.1 

Source  of  Power  to  Pardon,  Mitigate,  etc. — The  power  to  remit  or 
mitigate  sentences  awarded  by  military  tribunals  is  conferred,  in  express 
terms,  by  the  112th  Article  of  War,  which  provides  that  "  every  officer  who 
is  authorized  to  order  a  general  court-martial  shall  have  power  to  pardon  or 
mitigate  any  punishment  adjudged  by  it  except  the  punishment  of  death  or 
of  dismissal  of  an  officer.  Every  officer  commanding  a  regiment  or  garrison 
in  which  a  regimental  or  garrison  court-martial  may  be  held  shall  have  power 
to  pardon  or  mitigate  any  punishment  which  such  court  may  adjudge.' 

Sentences  of  Death  and  Dismissal. — The  power  to  remit  or  commute  sen- 
tences of  death  and  dismissal  is  reserved  by  this  Article  for  the  President. 
A  military  commander  cannot  exercise  such  power  even  where,  in  time  of 
war,  he  is  authorized  to  approve  and  execute  the  sentence.  He  may  then, 
however,  if  he  thinks  that  the  sentence  should  be  remitted  or  commuted, 
suspend  its  execution  pending  the  action  of  the  President,  to  whom  it  may 
be  submitted  with  a  recommendation  to  clemency  under  the  authority  con- 
ferred by  the  following  Article  r*  "  Any  officer  who  has  authority  to  carry 
into  execution  the  sentence  of  death  or  of  dismissal  of  an  officer  may  sus- 
pend the  same  until  the  pleasure  of  the  President  shall  be  known;  and  in 
such  case  he  shall  immediately  transmit  to  the  President  a  copy  of  the  order 
of  suspension,  together  with  a  copy  of  the  proceedings  of  the  court.'9  * 

Remission. — The  reviewing  authority,  in  the  exercise  of  the  power  con- 
ferred upon  him  by  the  1 12th  Article  of  War,  may  see  fit  to  refrain  from 
carrying  the  entire  sentence  into  effect,  or  may  relieve  the  accused  of  a  por- 
tion of  the  punishment  imposed  in  the  sentence;  he  is  then  said  to  acf  by 

1  Thus  held  that  the  President  could  not  by  a  pardon  remove  the  charge  of  desertion 
from  the  record  of  a  former  soldier,  who  had  long  since  become  a  civilian  by  reason  of 
the  muster-out  and  non-existence  of  the  volunteer  army  to  which  he  had  belonged  in  the 
late  war ;  and  that  the  effect  of  his  pardon  would  not  be  to  give  him  an  honorable  dis- 
charge. A  pardon  would  not  only  not  remove  a  charge  of  desertion,  but  would  in  fact 
confirm  it,  and  constitute  an  additional  reason  for  retaining  it  on  the  record.  And  a 
party  cannot  by  an  executive  act  be  discharged  from  the  service  unless  he  is  in  the 
service.  Dig.  J  A.  Gen.,  556,  pur.  15.  See  Ex  parte  Garland.  4  Wallace,  338  ;  Knote 
t».  U.  8.,  95  U,  S.,  158. 

Held  (January,  1892)  that  it  was  beyond  the  power  of  Congress  to  undo  the  executed 
legal  judgment  of  a  court-martial,  and  that  it  could  not,  therefore,  lawfully  authorize 
the  President  or  the  Secretary  of  War  to  pardon  or  remit  a  legal  sentence  of  such  a  court 
adjudged  iu  1866  and  long  since  duly  and  fully  executed.     Ibid.,  557,  par.  16. 

*  See.  also,  for  a  similar  power  in  respect  to  the  sentences  of  summary  courts,  sec* 
tion  2  of  the  Act  of  July  27.  1892  (27  Stat,  at  Large,  277). 

»  Dig.  J.  A.  Gen.,  129,  par.  1. 

4  111th  Article  of  War.  An  officer  suspending  the  execution  of  a  sentence  for  the 
action  of  the  President  under  this  Article  should  first  formally  approve  the  same.  Simply 
to  forward  the  proceedings  stating  that  the  sentence  has  been  suspended  is  incomplete 
and  irregular.  If  the  commander  disapproves  the  sentence,  he  cannot  of  course  suspend 
and  transmit  under  this  Article,  since  there  remains  nothing  for  the  President  to  act 
upon.     Dig.  J.  A.  Gen.,  129.  par.  1. 

Where  a  case  is  submitted  to  the  President  for  his  action  under  this  Article,  he  may 
approve  or  disapprove  the  sentence  in  whole  or  in  part,  and,  if  approving,  may  exercise 
the  power  of  remission  or  mitigation.    Ibid.,  par.  2. 
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way  of  remission.  The  effect  of  remission,  as  a  form  of  clemency,  is  to 
cancel  the  entire  sentence  where  a  single  form  of  punishment  has  been 
imposed,  or  a  portion  of  it  where  the  sentence  is  made  np  of  two  or  more 
distinct  punishments — forfeiture  of  pay  and  confinement,  for  example — 
either  of  which  may  thus  be  abated  or  reduced  by  way  of  remission.1 

Mitigation. — The  reviewing  authority,  in  approving  the  punishment 
adjudged  by  the  court  and  ordering  its  enforcement,  is  authorized,  if  hb 
deems  it  too  severe,  to  graduate  it  to  the  proper  measure  by  reducing  it  in 
quantity  or  quality  without  changing  its  species:  this  is  mitigation.  Im- 
prisonment, fine,  forfeiture  of  pay,  and  suspension  are  punishments  capable 
of  mitigation.  As  an  instance  of  a  mitigation  both  in  quantity  and  quality, 
it  has  been  held  that  a  sentence  of  imprisonment  for  three  years  in  a  peni- 
tentiary was  mitigable  to  an  imprisonment  for  two  years  in  a  military  prison.9 

The  pardoning  power  here  given  is  not  limited  in  its  exercise  to  the 
moment  of  the  approving  of  the  sentence,  but  may  be  employed  as  long  as 
there  remains  any  material  for  its  exercise.  Under  this  Article,  as  inter- 
preted by  the  usage  of  the  service,  a  department  (or  army)  commander  may 
remit  at  any  time,  in  his  discretion,  and  for  any  cause  deemed  by  him  to  be 
sufficient,  the  unexecuted  portion  of  the  sentence  of  any  soldier  confined 
within  his  command  under  a  sentence  imposed  by  a  court-martial  convened 
by  him  or  by  a  predecessor  in  the  command.1 

A  punishment  cannot  be  pardoned  or  mitigated  under  this  Article  where 
it  has  been  once  duly  executed.  Where,  however,  a  sentence  has  been 
executed  only  in  part,  it  may  be  remitted  as  to  the  portion  remaining 
unexecuted.4 


1  Remission  is  a  partial  exercise  of  the  pardoning  power,  relieving  the  person  from  a 
punishment  or  the  unexecuted  portion  of  a  punishment,  but  not  pardoning  tbe  offense  as 
such,  or  removing  the  disabilities  or  penal  consequences  attaching  thereto  or  to  the  con- 
viction. Dig.  J.  A.  (Jen.,  657,  par.  1.  Compare  Perkins  is.  Stevens.  24  Pick.,  277; 
Lee  vs.  Murphy,  22  Grat.,  799;  1  Bish.  Or.  L.,  §  768;  2  Opins.  At t. -Gen.,  829;  5  Id., 
588;  8  Id.,  288-4. 

•Dig.  J.  A.  Gen.,  181,  par.  5. 

"TWa.,  180,  par.  4. 

4  Ibid.,  par.  8.  A  military  commander  vested  with  the  power  of  pardon  or  mitigation 
under  this  Article  is  not  authorized  to  delegate  the  same  to  an  inferior.  Thus  held  that 
a  department  commander  could  not  legally  authorize  a  post  commander  to  remit  in  part, 
upon  good  behavior,  the  punishment  of  a  soldier,  under  sentence  at  the  post  of  the  latter, 
who  had  been  convicted  by  a  general  court  convened  and  whose  proceedings  had  been 
acted  upon  by  the  former.    Ibid.,  par.  2. 

Held  that  it  was  not  a  due  exercise  of  the  power  given  by  this  Article,  but  irregular 
and  unauthorized,  for  a  post  commander  to  suspend  tbe  execution  of  the  sentence  of  a 
garrison  court  convened  by  him,  during  good  behavior  on  the  part  of  the  soldiers  sen- 
tenced. Ibid ,  181,  par.  6.  Such  an  exercise  of  clemency  would  constitute  a  con- 
ditional pardon,  nn  exercise  of  power  vested  by  tbe  Constitution  in  the  President  alone. 
See  the  title  "  Commutation,"  jw**. 

A  punishment  in  itself  illegal  is  not  capable  of  mitigation.  Thus  where  a  sentence  of 
imprisonment  in  a  penitentiary  is  not  legally  authorize' 1,  it  canuot  be  made  valid  by 
mitigating  this  imprisonment  to  confinement  in  a  military  prison.  In  such  case  the 
latter  will  be  equally  invalid  and  inoperative  with  the  original  punishment.  Ibid.,  182. 
par.  11. 

A  substitution,  for  a  punishment  of  dishonorable  discharge  with  loss  of  all  pay  and 
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Commutation. — As  an  exercise  of  the  power  to  "  pardon  or  mitigate" 
the  sentences  of  courts-martial  operates  within  the  field  of  the  general  power 
to  pardon  which  is  vested  in  the  President  by  the  Constitution,  the  terms 
of  the  Article  conferring  this  authority  upon  military  commanders  have 
been  strictly  construed ;  and  so  where  a  sentence  has  been  imposed  of  such 
character  as  not  to  admit  of  mitigation — death,  dismissal,  or  dishonorable 
discharge,  for  example— clemency  can  only  be  exercised  by  way  of  commu- 
tation ;  that  is,  by  the  substitution  of  another  and  different  punishment  for 
that  imposed  in  the  sentence.  Commutation,  therefore,  is  a  form  of  condi- 
tional pardon,1  a  power  vested  in  the  President  alone,  and  not  shared  with 
the  several  reviewing  authorities  mentioned  in  the  111th  and  112th  Articles 
of  War.* 

allowances  due  and  to  become  due,  of  a  punishment  of  confinement  at  bard  labor  at  the 
post  for  one  year  with  forfeiture  of  ten  dollars  per  month  for  the  same  period,  held  not 
a  legitimate  mitigation.    Dig.  J.  A.  Gen.,  182,  par.  12. 

Where  a  sentence  of  dishonorable  discbarge  with  forfeiture  of  all  pay  and  allow- 
ances and  confinement  at  hard  labor  for  four  years  was  mitigated  to  confinement  for  one 
year  with  forfeiture  of  ten  dollars  per  month  for  the  same  period,  held  that  the  same  was 
regular  and  legal  and  not  in  contravention  of  Circ.  No.  2  (H.  Q.  A),  of  1885.  Ibid., 
par.  18. 

Dishonorable  discharge  caunot  legally  be  mitigated  to  "  discharge  without  a  charac- 
ter."   The  latter  is  not  a  recoguized  punishment.    Ibid.,  par.  14. 

Where  a  sentence  consists  of  several  punishments,  the  reviewing  officer  cannot  so 
exercise  the  power  of  mitigation  as  to  exceed  in  any  instance  the  maximum  punishment 
established  by  law  and  orders.  Thus  he  would  not  be  authorized  by  way  of  mi  ligation 
to  reduce  a  confinement,  while  at  the  same  time  ad  dine  to  a  forfeiture  so  as  to  make 
it  in  excess  of  the  maximum  forfeiture  legally  allowable  for  the  offense.  Ibid.,  188, 
par.  19. 

An  officer  under  a  sentence  of  suspension  for  tve  years  with  forfeiture  of  one 

?[uarter  of  his  pay  applied  to  be  allowed  to  receive  his  full  pay  for  three  months,  the 
orfeiture  imposed  by  the  senteuce  for  these  months  to  be  satisfied  in  one  sum  from  the 
pay  of  the  month  next  succeeding.  Held  that  such  action — for  which  there  was  no 
precedent— would  have  to  be  taken,  if  at  all,  by  way  of  mitigation,  but  that  the  same 
would  amount  to  a  postponement  of  the  execution  (of  a  part)  of  the  sentence,  which 
would  not  be  legitimate  mitigation.    Ibid.,  par  20. 

1  See  the  title  "Conditional  Pardons,"  supra. 

*  Held  that  a  reviewing  officer  other  than  the  President  was  not  empowered  by  this 
Article  to  commute  a  punishment;  that  the  "pardon"  here  specified  was  remission, 
whicli,  unlike  the  pardoning  power  vested  in  the  President,  did  not  include  commuta- 
tion or  conditional  pardon.  So  held  that  a  reviewing  commander  was  not  authorized 
to  commute  the  punishment  of  dishonorable  discharge,  and  that,  as  such  punishment 
was  not  susceptible  of  mitigation,  it  could  not  legally  be  reduced  under  this  Article. 
Dig.  J.  A.  Gen.,  131,  par.  7. 

The  substitution  of  the  punishment  of  confinement  for  that  of  dishonorable  dis- 
charge, imposed  by  sentence  of  court-martial,  would  not  of  course  be  authorized  by 
way  of  mitigation  (which  cannot  change  the  nature  of  the  punishment),  but  may  be 
effected  by  a  commutation  of  the  sentence  by  the  President,  accepted  by  the  soldier* 
(See  the  action  of  the  President  in  the  case  of  Private  Hayes,  5th  Artillery,  in  G.  C.  M. 
O.  58,  A.  G.  O.,  of  1888.)    Ibid.,  par.  8. 

Where  a  prisoner  is  serving  out  a  sentence  of  imprisonment  at  a  military  prison  or 
place  of  confinement  within  the  command  of  the  officer  who  approved  the  proceedings, 
such  officer  or  his  successor  in  command  may,  under  this  Article,  remit,  at  any  time, 
the  unexpired  portion  of  the  pending  confinement,  although  the  punishment  of  dishon- 
orable discharge  imposed  by  the  same  sentence  may  meantime  have  been  duly  exe- 
cuted.*   Ibid.,  par.  9. 

*  The  counter-opinion  of  the  Attorney-General  (19  Opln.  Att.  Gen.,  106)  was  not  adopted  by  the  Sec- 
retary of  War  or  followed  in  practice,  as  is  shown  by  the  terms  of  paragraphs  942  and  946,  Army 
fiegulations  of  1895.    See,  also,  Manual  for  Courts-martial,  p.  68,  par.  9,  and  notes. 


CHAPTER  XII. 

THE  INFERIOR  COURTS-MARTIAL. 

Jurisdiction  in  General. — The  constitution  and  composition  of  the  several 
inferior  courts  have  already  been  described.1  The  procedure  of  the  garrison 
court  and  of  the  regimental  court,  when  convened  for  the  trial  of  military 
offenses,  is  in  all  respects  similar  to  that  of  general  courts-martial.  That  of 
the  Summary  Court,  as  its  name  implies,  is  less  formal  in  its  nature  than  that 
of  courts  having  multiple  membership.  The  jurisdiction  of  these  courts  aa 
a  class,  in  respect  to  persons  and  offenses,  and  their  power  to  punish,  which 
are  very  much  less  extensive  than  those  of  the  general  court,  will  now  be 
explained. 

The  jurisdiction  of  the  several  inferior  courts  is  regulated  by  the  83d 
Article  of  War,  which  provides  that  "  regimental  and  garrison  courts-martial 
and  summary  courts  detailed  under  existing  laws  to  try  enlisted  men  shall 
not  have  power  to  try  capital  cases  or  commissioned  officers,  but  shall  have 
power  to  award  punishment  not  to  exceed  confinement  at  hard  labor  for 
three  months,  or  forfeiture  of  three  months'  pay,  or  both ;  and  in  addition 
thereto,  in  the  case  of  non-commissioned  officers,  reduction  to  the  ranks,  and 
in  the  case  of  first-class  privates  reduction  to  second-class  privates."  ■  It 
will  thus  be  seen  that  two  classes  of  cases  are  expressly  withdrawn  from  their 
cognizance,  capital  cases  and  those  in  which  the  party  defendant  is  a  com- 
missioned officer.1  The  limitation  upon  the  power  of  the  inferior  courts  to 
punish  which  is  contained  in  the  same  Article  constitutes  an  additional, 
restriction  upon  their  jurisdiction,  and  applies  not  only  to  cases  in  which 
the  death-penalty  may  be  imposed,  but  to  the  graver  offenses  as  well — such 
as  larcenies,  aggravated  acts  of  drunkenness,  protracted  absences  without 
leave,  and  the  like — the  proper  and  adequate  punishment  of  which  would 
be  beyond  the  power  of  such  tribunals  to  inflict.  For  this  reason,  therefore, 
as  a  reviewing  officer  is  never  authorized  to  add  to  the  punishment  imposed 
by  any  court-martial,  the  more  serious  offenses  should,  where  practicable, 
be  referred  for  trial  to  general  courts-martial,  which  alone  are  vested  with 


1  See  the  chapters,  ante,  entitled  respectively  The  Constitution  of  Courts  martial 
and  The  Composition  of  Courts-martial. 

*  Act  of  March  2,  1901.     (81  Stats,  at  Large,  051.) 

*  Capital  offenses,  i.e.f  offenses  capitally  punishable,  not  being  within  the  jurisdic- 
tion of  inferior  courts,  such  courts  cannot  take  cognizance  of  acts  specifically  made  pun- 
ishable by  Article  21,  however  slight  be  the  offenses  actually  committed.  Dig.  J.  A.. 
Gen.,  94,  par.  2. 
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jurisdiction  to  impose  punishment  in  proportion  to  the  gravity  of  the 
offense. '  An  inferior  court,  however,  cannot  legally  decline  to  try  or  sen- 
tence an  offender,  being  an  enlisted  man,  on  the  ground  that  it  is  not 
empowered,  under  this  Article,  to  impose  a  punishment  adequate  to  his 
actual  offense.* 

The  statutes  and  the  Army  Regulations  also  confer  an  important  privi- 
lege in  this  respect  upon  cadets  and  upon  certain  enlisted  men  of  the  higher 
grades,  in  the  form  of  an  immunity  from  trial  by  inferior  courts,  unless 
such  trial  has  been  ordered  by  authority  of  the  officer  competent  to  order 
their  trial  by  a  general  court-martial.'  Enlisted  men  holding  certificates  of 
eligibility  for  promotion  are  exempted  from  such  trials,4  and  non-commis- 
sioned officers  "  if  they  object  thereto  shall  not  be  brought  to  trial  before 
Summary  Courts  without  the  authority  of  the  officer  competent  to  order 
their  trial  by  general  court-martial."  * 

THE   SUMMARY   COURT. 

Constitution  and  Composition. — The  constitution  and  composition  of  the 
Summary  Court  have  already  been  explained.  It  may  be  convened  "  by  the 
commanding  officer  of  each  garrison,  fort,  or  other  place,  regiment  or  corps, 
detached  battalion,  or  company,  or  other  detachment  of  the  Army."  *    The 

1  Dig.  J.  A.  Gen.,  95,  par.  7.  See,  also,  in  the  Manual  for  Courts-martial,  the  article 
entitled"  Punishment." 

A  sentence  forfeiting  pecuniary  allowances  in  addition  to  pay,  where  the  entire 
forfeiture  amounted  to  a  sum  greater  than  one  month's  pay,  held  not  authorized  under 
this  Article.     Ibid.,  par.  3. 

A  sentence,  adjudged  by  a  garrison  court,  of  confinement  "  till  the  expiration  of  the 
term  of  service  "  of  a  soldier  held  unauthorized  unless  the  soldier  had  no  more  than  one 
month  left  to  serve.     Ibid. ,  par.  4. 

The  limitation  of  the  authority  of  inferior  courts  in  regard  to  sentences  of  imprison* 
ment  and  fine  Iield  not  to  preclude  the  imposition  by  them  of  other  punishments  sanc- 
tioned by  the  usage  of  the  service  ;  such,  for  example,  as  reduction  to  the  ranks  either 
alone  or  in  connection  with  those  or  one  of  those  expressly  mentioned.    Ibid.,  par.  5. 

The  limitations  imposed  by  the  Article  have  reference,  of  course,  to  single  sentences. 
For  distinct  offenses  made  the  subject  of  different  trials,  resulting  in  separate  sentences, 
a  soldier  may  be  placed  at  one  ana  the  same  time  under  several  penalties  of  forfeiture 
and  imprisonment,  or  either,  exceeding  together  the  limit  affixed  by  the  Article  for  a 
single  sentence.    Ibid.,  par.  6.  * 

1  Ibid.,  95,  par.  7.  Iu  a  case  where,  because  of  previous  convictions,  the  punishment 
may,  under  the  order  imposing  limits  upon  punishments,  be  dishonorable  discharge,  the 
department  commander  may  properly  require  the  charges  to  be  brought  to  trial  before  a 
general  court-martial,  notwithstanding  that,  if  the  alternative  punishment  of  dishonor- 
able discharge  be  not  resorted  to,  the  punishment  would  be  within  the  power  of  an  in- 
ferior court.     Ibid.,  491,  par.  1. 

An  offense  covered  by  the  order  is  cognizable  by  inferior  courts-martial  whenever  the 
limit  prescribed  in  the  order  may,  by  substitution  of  punishment  under  the  provisions 
of  the  order,  be  brought  within  the  punishing  power  of  inferior  courts  as  defined  by  the 
83d  Article  of  War.     Ibid.,  par.  2. 

'  Act  of  June  18,  1898,  (30  Stat,  at  Large,  488,)  par.  981,  A  R.  1895. 

4  Ibid. 

•Ibid. 

•Ibid. 
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court  may  be  appointed,  however,  and  the  officer  who  is  zo  compose  it  may 
be  designated  by  superior  authority — that  is,  by  the  brigade,  division, 
department,  or  post  commander — when  such  a  course  is  by  him  deemed 
either  proper  or  desirable.  The  terms  of  the  statute  in  respect  to  its  consti- 
tution are  thus  seen  to  be  extremely  general  and  authorize  the  court  to  be 
convened  by  the  commanding  officer  of  a  fort,  camp,  or  other  place,  the 
garrison  of  which  is  composed  of  troops  of  the  same  or  different  corps;  or  by 
the  commander  of  a  regiment,  battalion,  separate  company,  or  detachment  in 
the  field,  without  restriction  as  to  its  composition,  for  the  trial  of  enlisted 
men  charged  with  offenses  falling  within  the  jurisdiction  of  an  inferior  court 
in  respect  to  the  punishment  which  may  be  awarded  upon  conviction. 
When  but  one  officer  is  present  with  a  command  the  law  requires  that  he 
shall  constitute  the  court,  and  shall  hear  and  finally  determine  such  cases 
as  are  properly  referable  to  it  for  trial.1 

Jurisdiction. — The  jurisdiction  of  the  Summary  Court  is  exclusive  as  to 
all  cases  triable  by  inferior  courts-martial,  both  in  peace  and  war;  subject, 
however,  to  the  exception  already  explained  that "  no  one  while  holding  the 
privileges  of  a  certificate  of  eligibility  to  promotion  shall  be  brought  before  it 
for  trial.9'  The  statute  also  provides  that  "  non-commissioned  officers  shall 
not,  if  they  object  thereto,  be  brought  to  trial  before  summary  courts  with- 
out the  authority  of  the  officer  competent  to  order  their  trial  by  general 
court-martial."  If,  therefore,  a  non-commissioned  officer  objects  to  trial 
by  Snmmary  Court,  Buch  objection  should,  properly,  take  the  form  of  a 
motion  or  request  for  trial  by  a  regimental  or  garrison  court,  and  such 
request,  if  formally  submitted,  should  be  granted  as  a  matter  of  right.  To 
confer  jurisdiction  for  the  trial  of  a  non-commissioned  officer,  the  authority 
of  the  officer  competent  to  order  his  trial  by  general  court-martial  should  be 
obtained  and  submitted  to  the  court  prior  to  the  introduction  and  arraign- 
ment of  the  accused.  In  respect  to  its  power  to  punish  the  Summary 
Court  is  subject  to  a  statutory  restriction  from  which  the  other  inferior 
courts  are  exempt,  in  that  it  is  forbidden  to  "adjudge  confinement  and  for- 
feiture in  excess  of  a  period  of  one  month,  unless  the  accused  shall  before 
trial  consent  in  writing  to  trial  by  said  court;  but  in  any  case  of  refusal  to 
eo  consent'  the  trial  may  be  had  either  by  general,  regimental,  or  garrison 
court-martial,  or  by  said  Summary  Court;  but  in  case  of  trial  by  said  Sum- 
mary Court,  without  consent  as  aforesaid,  the  court  shall  not  adjudge  con- 
finement or  forfeiture  of  pay  for  more  than  one  month."2 

Time  of  Trial. — As  regards  time  of  trial,  the  jurisdiction  of  a  Summary 
Court  is  not  affected  by  the  time  when  cases  are  brought  before  it,  the 
requirement  of  the  law  as  to  time  being  directory  only.     The  commanding 

1  Act  of  June  18,  1898,  (80  Stat,  at  Large,  483.)  par.  981,  A.  R.  1895. 
•  Act  of  March  2,  1901.    (81  Stat,  at  Large,  901.) 
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officer,  and  not  the  court,  will  determine  when  and  what  cases  will  be 
brought  before  it.  Delay  in  the  trial  of  a  soldier  does  not  invalidate  the 
proceedings,  but  may  be  considered  by  the  court  in  awarding  sentence.1 

Punishing  Power. — The  power  of  the  inferior  courts  to  punish  offenders 
which  is  conferred  by  the  83d  Article  of  War  and  by  the  Act  of  June  18, 
1898,  has  already  been  explained.  Under  the  authority  thus  conferred* 
inferior  courts-martial  may  award  sentences  of  confinement  at  hard  labor 
and  forfeiture  of  pay  for  three  months,  and,  as  necessarily  included  in  this,, 
may  sentence  non-commissioned  officers  to  be  reduced  to  the  ranks,  and  first- 
class  privates  may  be  reduced  to  the  second  class.  This  is  the  limit  of  their 
punishing  power.  For  those  offenses  for  which  a  limit  of  punishment  has 
been  prescribed  by  the  President  a  Summary  Court  is  restricted  to  the  kinds 
of  punishment  named,  except  as  to  the  substitutions  in  the. settled  ratio 
contained  in  Article  VII  of  the  President's  order.* 

Procedure. — As  its  name  implies,  the  procedure  of  this  court  is  summary 
in  character.4  Gases  are  brought  to  trial  within  twenty-four  hours  after  the 
arrest  of  the  accused,  or  as  soon  thereafter  as  practicable/  The  Summary 
Court  sits  at  hours  fixed  by  the  post  commander  in  appropriate  orders  or,  in 
the  absence  of  such  orders,  at  the  convenience  of  the  court/  The  officer 
constituting  the  court  is  not  sworn,  but  performs  his  duty  under  the  sanction 
of  his  oath  of  office/    The  accused  appears  before  the  court  arid,  as  the 

1  Manual  for  Courts-tnartial  (edition  of  July  11,  1898),  66,  par.  7. 

'  Acts  of  June  18,  1898,  (80  Stat,  at  Large,  488  ;)  March  2,  1901,  (81  ibid.,  901.) 

*  Executive  Order  of  March  80,  1898.     Gen.  Ord.  No.  16,  A.  G.  O.,  1898. 

4  The  procedure  of  the  Summary  Court  should  be  similar  to  that  of  the  older  courts* 
martial.  The  charges  and  specifications  should  be  read  to  the  accused,  and  he  be  required 
to  plead  guilty  or  not  guilty,  and  the  witnesses  should  be  sworn.  But  the  testimony  is 
not  set  forth  in  the  record.     Dig.  J.  A.  Gen.,  727,  par.  18. 

*  Act  of  June  18, 1898.  (30  Stat,  at  Large,  483.)  The  provision  of  the  Act  that  accused 
soldiers  shall  be  brought  before  the  Summary  Court  for  trial  "  within  twenty-four 
hours  from  the  time  of  their  arrest "  is  not  a  statute  of  limitations  nor  jurisdictional 
in  its  character,  but  directory  only — directory  upon  the  officers  whose  duty  it  is  to- 
bring  offenders  before  the  court.  The  proceedings  will  thus  be  legally  valid  though  the 
accused  does  not  appear  for  trial  within  the  period  specified.  So  held,  in  a  case  of  an 
accused  soldier  arrested  on  Saturday,  that  the  court  did  not  by  not  sitting  on  Sunday 
lose  jurisdiction;  and  therefore  that  it  is  not  necessary  that  a  Summary  Court  should  ever 
sit  on  a  Sunday.     Ibid.,  726,  par.  10. 

The  provision  in  the  Act  in  regard  to  the  trial  being  had  within  twenty-fours  of  the 
arrest  being  directory  only,  a  trial  held  after  that  time  is  entirely  valid.  Thus  where  a 
soldier,  by  reason  of  drunkenness  or  otherwise,  is  not  in  a  condition  to  be  tried  within 
that  time,  his  trial  may  be  postponed  till  he  is  in  such  condition.     Ibid.,  727,  par.  11. 

The  Summary  Court  will  be  opened  at  a  stated  hour  every  morning  except  Sunday, 
for  the  trial  of  such  cases  as  may  properly  be  brought  before  it.  Trials  will  be  had  on 
Sunday  only  when  the  exigencies  of  the  service  make  it  necessary.  Manual  for  Courts- 
martial  (ed.  of  July,  1898),^.  69,  par.  19. 

9  Held  thai  the  provision  of  the  94th  Article  of  War  relating  to  the  hours  of  session  of 
courts-martial  was  not  applicable  to  Summary  Courts.     Ibid.,  par.  12. 

'  The  Act  of  June  18,  1898,  in  providing  that  the  trial  officer  "  shall  have  power  to 
administer  oaths"  has  reference  to  the  oaths  of  witnesses.  The  officer  himself  is  not 
sworn.  But  the  witnesses  must  be  sworn  ;  and  in  a  case  in  which  it  appeared  that  they 
were  not  in  fact  sworn,  held  that  the  proceedings  and  sentence  were  invalidated,  and  that 
a  forfeiture  imposed  was  illegally  charged  against  the  accused,  who  should  be  credited 
with  the  amount  of  the  same  on  the  next  muster  and  pay  roll.    But  the  record  need  not 
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Tight  of  challenge  does  not  exist,  is  arraigned  in  the  usual  manner.  If  his 
plea  be  guilty,  he  is  given  an  opportunity  to  make  a  statement  and,  if  he 
so  desires,  to  introduce  testimony  in  respect  to  character.  If  the  plea  be 
not  guilty,  the  trial  is  proceeded  with  in  the  usual  manner;  the  witnesses 
-are  sworn,  but  the  testimony  is  not  recorded.  The  accused  is  given  the 
opportunity  to  cross-examine  the  witnesses  and  to  introduce  testimony  in 
lis  defense.1 

Previous  Convictions. — Charges  submitted  for  trial  by  a  Summary  Court 
are  required  to  be  accompanied  by  evidence  of  all  convictions  of  the  accused 
within  the  twelve  months  immediately  preceding  their  submission.  This 
-evidence  is  furnished,  if  practicable,  by  the  officer  preferring  the  charges, 
and  is  submitted,  with  the  charges  and  specifications,  to  the  officer  com- 
petent to  order  their  trial;  if  the  evidence  is  contained  in  the  Summary 
Court  record-book,  a  reference  to  it  in  the  charges  will  be  sufficient.  If  this 
evidence  is  not  submitted  with  or  cited  in  the  charges,  the  Summary  Court 
may  take  judicial  notice  of  any  such  evidence  as  the  record-book  contains.' 

Whenever  a  Summary  Court  takes  previous  convictions  into  consideration 
in  determining  its  sentence,  a  note  of  the  number  of  such  convictions  is 
required  to  be  made  in  the  Summary  Court  record. 

Record  and  Review. — The  Act  establishing  the  Summary  Court  contains 
the  requirement  that  "  there  shall  be  a  Summary  Court  record  kept  at  each 
military  post  and,  in  the  field,  at  the  headquarters  of  the  proper  command, 
in  which  shall  be  entered  a  record  of  all  cases  heard  and  determined  and  the 
action  had  thereon.'9*  The  record  of  the  trial,  which  is  kept  in  a  book 
prepared  for  the  purpose,4  contains  the  name  and  designation  of  the 
accused,  the  number  of  the  Article  of  War  violated,  with  the  complete 
specification  in  full,  the  findings,  the  number  of  previous  convic- 
tions, and  the  sentence  imposed.  The  proceedings  as  thus  recorded  are 
authenticated  by  the  signature  of  the  officer  constituting  the  court,  and  are 
submitted  to  the  post  commander  for  review/  The  proceedings,  finding, 
and  sentence  are  approved  and  made  operative  by  the  signature  of  the 

-state  in  terms  that  the  witnesses  were  sworn  ;  it  will  be  presumed  that  the  law  has  been 
•complied  with  unless  the  contrary  appears.  Manual  for  Courts-martial  (ed.  of  July, 
1898),  p.  69,  par.  14. 

A  Summary  Court  is  not  empowered  to  issue  process  of  attachment  to  compel  the 
attendance  of  a  civilian  witness.     Ibid.,  par.  15. 

1  The  accused  will  be  arraigned  aud  allowed  to  plead,  according  to  court-martial 
practice.  When  the  accused  pleads  not  guilty,  witnesses  will  be  called  and  sworn  and 
evidence  received,  the  accused  being  permitted  to  testify  in  his  own  behalf  and  to  make 
a  statement,  but  the  evidence  and  statement  will  not  be  recorded.  Manual  for  Courts* 
martial,  (edition  of  July,  1898),  p.  67,  par.  9. 

1  Paragraph  934,  A.  R.  1895. 

*  Manual  for  Courts-martial  (edition  of  July,  1898),  p.  67,  par.  1& 

••  Act  of  Jane  18, 189a    (80  Stat,  at  Large,  488.) 
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reviewing  authority,  which  is  entered  in  the  book  itself,  opposite  the  record 
of  the  trial.1 

The  commanding  officers  who  are  authorized  by  law  to  approve  the  sen- 
tences of  Summary  Courts  have  power  to  remit  or  mitigate  the  same*    When 
the  commanding  officer  sits  as  a  Summary  Court,  no  formal  approval  of  the 
sentence  is  required  by  law;  but  he  should  sign  the  sentence,  in  such  case 
in  his  official  capacity  as  commanding  officer,  and  date  his  signature. 

Miscellaneous  Observations  respecting  Summary  Courts. — Charges  fot 
offenses  cognizable  by  inferior  courts  are  submitted  to  the  post  or  other 
proper  commander,  who,  if  he  thinks  the  accused  should  be  tried,  will  cause 
him  to  be  brought  before  the  Summary  Court.1 

Admonitions,  Withholding  of  Privileges,  etc.,  as  Disciplinary  Measures. 
— Commanding  officers  are  not  required  to  bring  every  dereliction  of  duty 
before  a  court  for  trial,  but  should  endeavor  to  prevent  their  recurrence  by 
admonitions,  the  withholding  of  privileges,  and  by  taking  such  steps  as  may 
be  necessary  to  enforce  their  orders  and  thuB  secure  the  maintenance  of 
discipline  in  their,  commands.  A  proper  use  of  this  power  will,  it  is  believed, 
make  it  unnecessary  to  bring  before  the  Summary  Court  many  of  the  trifling 
delinquencies  which  ought  not  to  be  made  the  subject  of  a  court-martial 
trial;  indeed,  by  a  resort  to  such  measures  of  prevention  such  trifling 
delinquencies  will  in  great  measure  be  prevented.  The  Army  Regulations 
make  it  the  duty  of  department  commanders  to  supervise  the  discipline  of 
their  commands  and  to  see  that  their  subordinate  commanders  fulfill  their 
duties  in  this  regard." 

Reports. — A  monthly  report  of  cases  tried  by  Summary  Court  is  required, 
by  statute,  to  be  submitted  by  post  commanders.  These  reports  are  filed  in 
the  office  of  the  judge-advocate  of  the  territorial  department  in  which  the 
post  is  situated  or  the  command  stationed,  and  constitute  a  part  of  the 
permanent  records  of  the  office.4 

OABRISON   COURTS-MARTIAL.      REGIMENTAL  COURTS-MARTIAL. 

Constitution  and  Composition. — The  regimental  and  garrison  courts- 
martial  have  already  been  described,  not  only  as  to  their  constitution  and 

1  Paragraph  932,  Army  Regulations  of  1895.  Tbe  record  of  proceedings  from  day  to 
day  is  entered  in  a  book  furnished  for  tbe  purpose  by  the  Adjutant-General  of  the  Army. 
For  form  of  record,  see  page  700,  post. 

9  Paragraph  932,  Army  Regulations  of  1895. 

8  Paragraphs  192,  193,  and  930,  ibid.  Manual  for  Courts-martial,  68.  paragraph  18. 
Company  commanders  are  now  authorized,  in  accordance  with  the  spirit  of  the  above 
paragraph,  and  subject  to  the  control  of  the  commanding  officer  of  the  post,  to  dispose 
of  cases  of  dereliction  of  duty  in  their  commands,  which  would  be  within  the  jurisdic- 
tion of  inferior  courts-martial,  by  requiring  extra  tours  of  fatigue,  unless  the  soldier  con- 
cerned demands  a  trial ;  the  right  to  demand  such  trial  must  be  made  known  to  him, 
however,  before  the  penalty  is  imposed.    Circular  5,  A.  G.  O.,  1898. 

4  See  Act  of  June  18,  1898.  (30  Statutes  at  Large,  488.)  These  records  may  be  de- 
stroyed when  uo  longer  of  use.    Ibid, 
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composition,1  but  as  to  their  jurisdiction,  including  the  limitations  upon  the 
same  which  are  imposed  by  statute  and  regulation.  Except  with  the 
authority  of  the  officer  competent  to  order  their  trial  by  general  court-mar- 
tial, offenders  can  only  be  brought  before  these  courts  when  the  accused, 
being  a  non-commissioned  officer,  objects  to  being  tried  by  the  Summary 
Court  and  requests  a  trial  by  a  garrison  or  regimental  court-martial.* 
Whenever  it  becomes  necessary  to  convene  a  regimental  or  garrison  court 
for  the  trial  of  a  non-commissioned  officer  who  has  objected  to  trial  by  a 
Summary  Court,  the  order  convening  the  court  will  set  forth  the  fact  of  such 
objection.* 

Judge-advocates. — Regimental  and  garrison  courts-martial  are  provided 
with  judge-advocates — suitable  officers  being  detailed  for  that  purpose  by 
the  convening  authority;4  their  duties  are  precisely  the  same  as  those  of  the 
judge-advocate  of  a  general  court-martial.  As  the  accused  frequently  appears 
before  these  tribunals  without  counsel,  the  duty  of  the  judge-advocate  to 
act  as  counsel  for  the  prisoner  in  such  cases  becomes  fully  operative,  and  he 
should  see  to  it  that  the  accused  does  not  suffer,  in  the  course  of  his  trial, 
in  consequence  of  any  ignorance  of,  or  from  any  misconception  respecting, 
his  legal  rights,  and  that  he  has  full  opportunity  to  interpose  such  pleas  and 
to  make  such  defenses  as  will  best  bring  out  the  facts,  the  merits,  or  the 
extenuating  circumstances  of  his  case." 

1  See  chapters  entitled  The  Constitution  of  Courts-martial,  Thk  Composition 
of  Courts-martial,  and  Tub  Inferior  Courts. 
9  Act  of  June  18,  1898.  (30  Statutes  at  Large,  483.) 
>  Manual  for  Courts- martial,  70  (edition  of  July,  1808),  paragraph  4, 
4  In  view  of  the  comprehensive  terms  of  the  74th  of  the  new  code  of  Articles  of  War, 
it  was  held  by  the  Judge- Advocate  General  in  December,  1879,  that  officers  empowered 
by  Articles  81  and  82  to  order  regimental  or  garrison  courts-martial  were  as  fully  author- 
ized to  detail  judge-advocates  for  the  courts  convened  by  them  as  were  the  officers  who 
were  empowered  by  Articles  72  and  78  to  ordcrgeneral  courts.*  In  consequence  of  this 
opinion  General  Orders  No.  15,  A.  G.  O.,  of  February  15,  1870,  contained  the  require- 
ment that,  "  under  the  provisions  of  the  74th  Article  of  War,  officers  who  may  appoint 
a  court-martial  shall  be  competent  to  appoint  a  judge-advocate  for  the  same.  Accord- 
ingly, a  judge-advocate  is  hereafter  to  be  appointed  for  a  regimental  or  a  garrison  court- 
martial  in  like  manner  as  for  a  general  court."  General  Orders  No.  49,  of  1871,  prescrib- 
ing a  form  of  oath  for  the  recorders  of  regimental  and  garrison  courts,  is  rescinded. 
Dig.  J.  A.  Gen.,  455,  par.  1. 

Any  commissioned  officer  may  legally  be  appointed  judge-advocate  of  a  court-mar- 
tial. Thus  a  surgeon,  an  assistant  surgeon,  or  even  a  chaplain,  is  legally  eligible  to  be 
so  detailed.     Ibid.,  paragraph  2. 

*  Ibid  t  458,  paragraph  10.  For  the  ludge-advocate  to  counsel  the  accused,  when  a 
soldier,  to  plead  guilty  must,  in  general,  be  unbefitting  and  inadvisable.  But  where 
such  plea  is  voluntarily  aud  intelligently  made,  the  judge-advocate  should  properly  ad- 
vise the  accused  of  bis  right  to  offer  evidence  in  explanation  or  extenuation  of  his 
offense,  and,  if  any  such  evidence  exists,  should  assist  him  in  securing  it.  And  where 
no  such  evidence  is  attainable  in  the  case,  the  judge-advocate  should  still  see  that  the 
accused  has  an  opportunity  to  present  a  "statement,"  written  or  verbal,  to  the  court,  if 
be  has  any  desire  to  do  so.    Ibid.,  paragraph  18.    See  also  paragraph  28,  page  462,  ibid. 

•  In  an  official  communication  of  May  18, 1880,  addressed  to  the  Commanding  General  of  the  Military 
division  of  the  Atlantic,  this  order  is  declared  by  the  Secretary  of  War  to  be  intended  to  be  manda- 
tory, not  directory  merely. 
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Procedure. — Except  that  the  testimony  is  not  required  to  be  reduced  to 
writing,  in  which  their  practice  resembles  that  of  the  Summary  Court,  the 
procedure  of  these  tribunals  is  in  all  respects  the  same  as  that  of  general 
courts-martial,  and  the  principles  governing  the  preparation  and  keeping  of 
the  record  apply  to  these  tribunals  with  the  same  force  as  to  general  courts. 

Review  and  Execution. — The  reviewing  officer  in  the  case  of  the  garri- 
son court  is  the  post  or  garrison  commander;1  in  the  case  of  the  regimental 
court  it  is  the  regimental  commander;  and  these  officen  have  power  by  their 
approval  or  confirmation  of  the  sentences  imposed  to  make  them  legal  and 
operative.  The  methods  of  review  are  the  same  as  those  employed  in 
respect  to  the  proceedings  of  general  courts-martial,  and  the  proceedings 
may  be  returned  to  the  court  for  revision  for  the  same  purpose  and  under 
the  same  restrictions  and  limitations  as  are  there  described.  The  sentences 
of  these  tribunals,  when  they  have  received  proper  confirmatory  action,  are 
published  in  orders,  and  carried  into  execution  in  the  same  manner  as  the 
sentences  of  general  courts-martial.1 

Regimental  Court  for  doing  Justice  — When  a  regimental  court  has  been 
convened  for  the  purpose  of  investigating  the  complaint  of  an  enlisted 
man,  under  the  authority  conferred  by  the  30th  Article  of  War,- its  pro- 

1  See  the  chapters  entitled  The  Incidents  of  the  Tbial  and  The  Record. 

*  See  the  104th,  109th,  and  112th  Articles  of  War. 

*  See  the  chapter  entitled  The  Reviewing  Authority.  Where  after  a  garrison 
•court  had  tried  the  cases  referred  to  it,  but  before  its  proceedings  had  been  acted  upon, 
the  command  of  the  post  was  devolved  upon  the  officer  who  had  been  president  of  the 
court,  held  that  such  officer  would  legally  and  properly  act  upon  the  proceedings  ;  the 
case  not  being  one  in  which  the  action  of  the  department  or  other  higher  commander  was 
required  by  the  109th  Article  of  Wur.  Dig.  J.  A.  Gen.,  94,  par.  5.  See,  also,  Manual 
for  Courts-martial  (edition  of  July,  1898),  pp.  81,  83. 

So  where,  before  the  proceedings  of  a  garrison  court  convened  by  a  post  com- 
mander were  completed,  the  post  command  had  ceased  to  exist  and  the  command  be- 
come distributed  in  the  department,  held  that  the  department  commander,  as  the  legal 
-successor  of  the  post  commander,  was  the  proper  authority  to  approve  the  proceedings 
under  this  Article.    Dig.  J.  A.  Gen.,  127,  par.  5. 

The  limitation  of  the  authority  of  the  inferior  courts  in  regard  to  sentences  of  im- 
prisonment and  fine  has  been  held  not  to  preclude  the  imposition  by  them  of  other 
punishments  sanctioned  by  the  usage  of  service ;  such,  for  example,  as  reduction  to  the 
ranks  either  alone  or  in  connection  with  those,  or  one  of  those,  expressly  mentioned. 
Ibid,,  95,  par.  6.  The  Act  of  June  18,  1898,  (80  Stat,  at  Large,  483,)  expressly  confers 
upon  the  Summary  Court  authority  to  reduce  non-commissioned  officers  to  the  ranks. 

While  inferior  courts  have,  equally  with  general  courts,  jurisdiction  of  all  military 
offenses  not  capital,  yet,  in  view  of  the  limitation  upon  their  authority  to  sentence,  it  is 
in  general  inexpedient  to  resort  to  them  for  the  trial  of  the  graver  offenses — such  as 
larcenies,  aggravated  acts  of  drunkenness,  protracted  absences  without  leave,  etc.,  a 
proper  and  adequate  punishment  of  which  would  be  beyond  the  power  of  such  tribu- 
nals. So,  as  a  reviewing  officer  is  never  authorized  to  add  to  the  punishment  imposed 
by  any  court-martial,  the  more  serious  offenses  should,  when  practicable,  be  referred 
for  trial  to  general  courts-martial,  which  alone  are  vested  with  a  full  discretion  to  im- 
pose punishment  in  proportion  to  the  gravity  of  the  offense.     Dig.  J.  A.  Gen.,  95,  par.  7. 

An  inferior  court,  however,  cannot  legally  decline  to  try  or  sentence  an  offender  upon 
the  ground  that  it  is  not  empowered,  under  the  83d  Article,  to  impose  punishment 
Adequate  to  hia  actual  offense.    Ibid.    See,  also,  par.  2,  G.  O.  40,  A.  G.  O.,  1898. 
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ceedings  are  reviewed  by  the  regimental  commander  by  whom  the  court 
was  appointed,  or  by  his  successor  in  office.  His  power  in  respect  to  review 
k  substantially  the  same  as  in  the  case  of  a  regimental  court  convened  for 
the  trial  of  enlisted  men;  he  may  return  the  proceedings  for  revision,  he 
has  the  same  power  in  respect  to  approval  or  disapproval,  and  the  recom- 
mendation of  the  court  is  carried  into  effect  by  him,  if  the  acts  necessary 
to  be  done  in  order  to  make  such  recommendation  operative  are  within  his 
jurisdiction  or  authority  as  a  military  commander;  otherwise  he  submits 
the  findings  in  the  case,  with  his  recommendations  thereon,  to  the  officer 
having  authority  to  carry  them  into  effect.1 

1  For  a  discussion  as  to  the  procedure  and  jurisdiction  of  this  court  see  pages  235, 
226,  post. 


CHAPTER  Xm. 

COURTS  OF  INQUIRY. 

Object  and  Purpose. — A  court  of  inquiry  is  an  agency  created  by  statute 
for  the  purpose  of  investigating  questions  of  fact  and,  when  required  to  do 
so  by  proper  authority,  of  giving  its  opinion  upon  the  merits  of  a  case  sub- 
mitted to  it  for  examination.1  If  the  several  statutes  relating  to  these 
bodies  be  examined,  it  will  be  seen  that  they  are  not  "  courts  "  in  the  strict 
sense  of  that  term;  they  are  without  power  to  try  and  determine  questions 
of  guilt  or  innocence,  or  to  pass  sentences;  indeed,  their  function  resembles 
that  of  the  military  tribunals  which  have  already  been  described  only  in 
respect  to  their  power  to  summon  and  examine  witnesses,  and  to  reach  such 
conclusions  or  findings  of  fact  as  are  warranted  by  the  evidence  thus 
obtained.  In  the  exercise  of  this  power  they  are  under  considerable  limita- 
tions; they  cannot  compel  the  attendance  of  witnesses  who  fail  or  decline 
to  appear  in  obedience  to  their  summons,  nor  can  they  require  them  to 
testify  in  a  particular  case  which  is  undergoing  inquiry.1 

Constitution  and  Composition. — Courts  of  inquiry  may  be  convened  by 
any  mflitary  commander,  that  is,  by  the  particular  military  commander  who 
has  power  under  the  Articles  of  War  to  convene  a  court-martial  for  the  trial 
of  the  charge  which  is  to  be  made  the  subject  of  inquiry.*  In  practice  they 
are  rarely  convened  by  any  less  authority  than  that  competent  to  convene  a 
general  court-martial — a  department  commander  at  any  time,  or  the  com- 

1  Winthrop,  Chap.  XXIV.  A  court  of  inquiry  is  not  a  court  in  the  legal  sense  of  the 
term,  but  rather  a  council,  commission,  or  board  of  investigation.  It  does  not  admin- 
ister justice  ;  no  plea  of  specific  issue  is  presented  to  it  for  trial ;  its  proceedings  are  not 
a  trial  of  guilt  or  Innocence  ;  it  does  not  come  to  a  verdict  or  pass  a  sentence.  For  pur- 
poses of  investigation,  however,  a  court  of  inquiry  in  this  country  is  clothed  with  ample 
powers,  and,  in  an  important  case,  its  opinion  may  be  scarcely  less  significant  and  even 
fiual  than  that  of  a  military  court  proper — that  is  to  say,  a  court-martial. 

9  A  court  of  inquiry  has  no  power  to  punish  as  for  a  contempt.  Such  power  of  this 
nature  as  is  conferred  by  Art.  86  is  restricted  in  terms  to  courts-martial.  Moreover,  a 
court  of  inquiry,  not  being  in  a  proper  sense  a  court,  cannot  exercise  the  strictly  judicial 
function  of  punishing  contempts.*    Dig.  J.  A.  Gen.,  137,  par.  5. 

*  A  court  of  inquiry  should  not  in  general  be  ordered  by  an  inferior — post  or  regi- 
mental— commander  where  the  charges  required  to  be  investigated  are  not  such  as  an 
inferior  court-martial  could  legally  take  cognizance  of.  Courts  of  inquiry  convened  by 
such  commanders  are,  however,  of  rare  occurrence  iu  our  service.     Ibid.,  186,  par.  2. 

*  A  loose  observation  of  Hough*  that  "contempts  before  courts  of  Inquiry  are  as  much  punishable 
a*  before  courts- mart  fa  I  "  has  been  carelessly  repeated  by  several  American  writers.  The  recent  Eng- 
lish writer.  Clode.  correctly  states  the  law  (as  to  witnesses)  in  saying  b  that  a  court  of  inquiry  "  has  no 
power  to  punitth  them  for  contumacy  or  silence.'1 

•  Precedents,  10.  »  Mil.  and  Mar.  Law,  108. 
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mander  of  a  division  or  a  separate  brigade  in  time  of  war.  Save  in  the  case 
of  the  President,  who  may  convene  these  tribunals  whenever  in  his  opinion 
the  public  interest  demands  that  a  particular  investigation  be  ordered/  they 
can  only  be  convened  upon  the  application  of  the  officer  or  soldier  whose 
conduct  is  to  be  investigated  or  inquired  into.  The  terms  "officer"  and 
4 'soldier  "  are  used  here,  as  elsewhere  in  the  Articles  of  War,  in  strict  relation 
to  military  persons.'  Courts  of  inquiry  are  composed  of  from  one  to  three 
commissioned  officers;  the  number  and  rank  of  members  being  determined, 
in  a  particular  case,  by  the  convening  authority.  A  recorder  is  also  detailed 
whose  statutory  duty  it  is  to  "  reduce  the  proceedings  and  evidence  to 
writing."  * 

Procedure. — While  courts  of  inquiry  are  not  vested  with  the  powers,  they 
are  not  restricted  by  some  of  the  limitations  to  which  courts-martial  are 
subject.  The  statute  of  limitations  does  not  apply  to  their  investigations, 
and  the  inquiry  takes  a  broader  scope  than  is  permitted  to  a  court-martial, 
not  being  confined  to  the  precise  issue  presented  by  a  particular  set  of 
charges  and  specifications.  The  procedure  of  these  bodies  closely  resembles 
that  of  courts-martial. 

Challenges. — Although  neither  Article  88  nor  any  provision  of  the  code 
specifically  authorizes  the  challenging  of  the  members  of  a  court  of  inquiry, 
yet  in  the  interests  of  justice,  and  by  the  usage  of  the  service  in  this  country, 
this  proceeding  is  permitted  in  the  same  manner  as  before  courts-martial. 
Article  117  requires  that  members  of  courts  of  inquiry  shall  be  sworn  "  well 
and  truly  to  examine  and  inquire,  according  to  the  evidence,  without  par- 
tiality, prejudice,"  etc.;  and  it  is  the  sense  of  the  service  that  their  com- 
petency so  to  do  should  be  liable  to  be  tried  by  the  same  tests  as  in  a  case  of 
a  court-martial.4 

1 115th  Article  of  War. 

'This  Article  authorizes  the  institution  of  a  court  of  inquiry  only  in  a  case  of  an 
"  officer  or  soldier,"  and  the  word  "  officer  "  hs  employed  in  the  Articles  is  defined  by 
Sec.  1343,  Rev.  Sts.,  to  mean  commissioned  officer.  A  court  of  inquiry  cannot,  there- 
fore, be  convened  ou  the  application,  or  in  a  case,  of  a  person  who  is  not  an  officer  (or 
soldier)  of  the  Army  at  the  time.  Such  a  court  cannot  be  ordered  to  investigate  transac- 
tions of  or  charges  against  a  party  who,  by  dismissal,  discharge,  resignation,  etc.,  has 
become  separated  from  the  military  service,  although  such  transactions  or  charges 
relate  altogether  to  his  acts  or  conduct  while  in  the  Army.  A  court  of  inquiry  cannot  be 
ordered  in  a  case  of  an  "  acting  assistant  surgeon  "  who  is  not  an  officer  of  the  army,  but 
only  a  civil  employee.   Dig.  J.  A.  Gen.,  135,  par  1. 

*  116th  Article  of  War.  The  extent  to  which  the  prosecution  of  the  inquiry  shall  be 
left  in  the  hands  of  the  recorder  is  determined,  as  will  presently  be  shown,  by  the  couit 
itself. 

4  Dig.  J.  A.  Gen.,  186.  par.  4.  Though  a  court  of  inquiry  has  sometimes  been  com- 
pored  to  a  grand  Jury,  there  is  little  substantial  resemblance  between  the  two  bodies. 
The  accused  appears  and  examines  witnesses  before  such  a  court  as  freely  as  before  a 
court-martial,  and  its  proceedings  are  not  required  to  be  secret,  but  may  be  open  at  the 
discretion  of  the  court.*    Ibid.,  par.  3. 

*  8ee  Macomb.  I  204;  O'Brien.  39*2;  DeHart,  278.  In  the  joint  resolution  of  Congress  of  February 
18, 1874,  authorizing  the  President  to  convene  a  certain  special  court  of  inquiry,  it  was  "  psjtviried  that 
the  accused  ma?  be  allowed  the  Maine  right  of  challenge  as  is  allowed  by  «aw  in  trials  by  oourt-marilal." 
It  appears,  however,  to  have  been  regarded  in  the  debate  on  this  resolution  (see  Congressional  Record, 
▼oh  2,  Nos.  38,  40)  that  this  provision  was  unnecessary  to  entitle  the  party  to  the  privilege. 
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Conduct  of  the  Investigation. — The  investigation  is  conducted  by  the 
oourt  or,  under  its  direction,  by  the  recorder,  along  lines  of  inquiry  deter- 
mined upon  and  laid  down  by  the  court  itself.  The  officer  at  whose  request 
the  court  has  been  convened  is  entitled  to  be  present  throughout  the  inquiry; 
he  is  also  entitled  to  the  privilege  of  cross-examining  the  witnesses  called  in 
support  of  the  accusations,  he  may  summon  witnesses  to  testify  in  his 
defense,  and  may  address  the  court  or  submit  a  statement  of  his  case  at  the 
conclusion  of  the  investigation.  Where  the  court  is  ordered  by  the  Presi- 
dent, the  several  officers  whose  conduct  is  being  made  the  subject  of  inquiry 
are  entitled  to  be  present,  in  turn,  to  cross-examine  witnesses  and  to  submit 
testimony  as  above  described.  The  sessions  of  the  court  are  open  or  closed 
at  the  discretion  of  the  convening  authority  or,  in  the  absence  of  instruc- 
tions in  that  regard,  at  the  discretion  of  the  court.1 

Record. — The  record  of  a  court  of  inquiry  consists  of  two  parts:  (1)  the 
testimony  of  the  witnesses  as  given  by  them  during  the  hearing,  including 
such  documentary  evidence  as  may  have  been  submitted  and  the  arguments 
or  statements  of  the  officers  or  soldiers  whose  conduct  has  been  made  the 
subject  of  investigation,  and  (2)  the  report  proper,  that  is,  a  recital  or 
statement  of  the  facts  constituting  the  occurrence  referred  to  the  court  for 
examination.  This  report  is  in  the  form  of  a  narrative,  and  is  based  upon, 
and  derived  from,  the  testimony  submitted  during  the  investigation;  and 
every  statement  which  it  contains  must  be  fully  supported  by  the  evidence 
adduced.  To  that  end  the  testimony  of  individuals  may  be  cited  or 
referred  to  in  the  report,  and  the  use  of  foot-notes  and  cross-references  is 
also  authorized.  The  proceedings  of  a  court  of  inquiry  when  authenticated 
by  the  signatures  of  the  recorder  and  the  president  are  forwarded  to  the 
convening  officer.* 

Opinion. — The  119th  Article  of  War  contains  the  requirement  that  a 
court  of  inquiry  shall  not  give  an  opinion  on  the  merits  of  the  case  inquired 
of  unless  specially  ordered  to  do  so.*  Courts  of  inquiry  are  convened  to 
accomplish  a  definite  purpose.  They  investigate  the  conduct  of  or  accusa- 
tions against  individuals,  the  management  of  administrative  or  military 
affairs,  the  conduct  of  military  operations,  and  the  causes  which  have  con- 
tributed to  the  success  or  failure  of  particular  undertakings.  Such  investi- 
gations being  exhaustive  in  their  character,  those  who  are  charged  with  them 
are  peculiarly  fitted  to  express  an  opinion  as  to  the  merits  of  a  particular 
case  thus  investigated  by  them.  When  required  to  do  so  therefore  by  the 
convening  authority,  and  not  otherwise,  courts  of  inquiry  may  submit  such 
opinion  on  the  merits  of  the  case.4 


1  Dig.  J.  A.  Gen.,  136,  par.  3. 

•  120th  Article  of  War. 

1 119th  Article  of  War. 

4  An  opinion  given  by  a  court  of  inquiry  is  not  in  the  nature  of  a  sentence  or  adju- 
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Hatnre  of  Opinion. — Where,  as  in  the  majority  of  cases,  the  inquiry  is 
instituted  with  a  view  of  assisting  the  determination,  by  the  President  or  a 
military  commander,  of  the  question  whether  the  party  should  be  brought  to 
trial,  the  opinion  of  the  court  will  properly  be  as  to  whether  further  pro- 
ceedings before  a  court-martial  are  called  for  in  the  case,  with  the  reasons 
for  the  conclusions  reached.  Where  no  such  view  enters  into  the  inquiry, 
but  the  court  is  convened  to  investigate  a  question  of  military  right,  respon- 
sibility, conduct,  etc.,  the  opinion  will  properly  confine  itself  to  the  special 
question  proposed  and  its  legitimate  military  relations.  A  court  of  inquiry, 
composed  as  it  is  of  military  men,  will  rarely  find  itself  called  upon  to 
express  an  opinion  upon  questions  of  a  purely  legal  character.1 

Use  of  Record  in  a  Subsequent  Trial. — The  121st  Article  of  War  autho- 
rizes the  proceedings  of  a  court  of  inquiry  to  "  be  admitted  as  evidence  by  a 
court-martial  in  cases  not  capital  nor  extending  to  the  dismissal  of  an 
officer,  provided  that  the  circumstances  are  such  that  oral  testimony  cannot 
be  obtained."* 

dication  pronouDced  upon  a  trial.  Upon  a  subsequent  trial  by  court-martial  of  charges 
investigated  by  a  court  of  inquiry,  the  accused  cannot  plead  the  proceedings  or 
opinio  us  of  such  court  as  a  former  trial,  acquittal,  or  conviction.  Dig.  Opin.  J.  A.  Gen., 
187,  par.  1. 

While  it  is  of  course  desirable  that  the  members  of  a  court  of  inquiry,  directed  to 
express  an  opinion,  should  concur  in  their  conclusions,  they  are  not  required  to  do  so  by 
law  or  regulation.*  The  majority  does  not  govern  the  minority,  as  in  the  case  of  a  find- 
ing or  sentence  by  court-martial.  If  a  member  or  a  minority  of  members  cannot  con- 
scientiously,  and  without  a  weak  yielding  of  independent  convictions,  agree  with  the 
majority,  it  is  better  that  such  member  or  members  should  formally  disagree  and  present 
a  separate  report  or  reports  accordingly.  The  very  disagreement,  indeed,  of  intelligent 
minds  is  a  material  and  important  fact  in  the  case,  and  one  of  which  the  reviewing 
authority  is  entitled  to  have  the  advantage  in  his  consideration  of  and  action  upon  the 
same.    Ibid.,  par.  2. 

It  is  not  irregular,  but  authorized,  for  a  court  of  inquiry,  in  a  proper  case,  to  reflect, 
in  connection  with  its  opinion,  upon  any  improper  language  or  conduct  of  the  accused, 
prosecuting  witness,  or  other  person  appearing  before  it  during  the  investigation. f  Ibid., 
par.  4. 

>  Ibid.,  138.  par.  3.1 

•  121st  Article  of  War.  While  the  proceedings  of  a  court  of  inquiry  cannot  be 
admitted  as  evidence  on  the  merits  upon  a  trial  before  a  court-martial  of  an  offense  for 
which  the  sentence  of  dismissal  will  be  mandatory  upon  conviction,  §  yet  held  that  upon 
the  trial  of  such  offense,  as  upon  any  other,  such  proceedings,  properly  authenticated, 
would  be  admissible  in  evidence  for  the  purpose  of  impeaching  the  statement  of  a  wit- 
ness upon  the  trial  who,  it  was  proposed  to  show,  had  made  quite  different  statements 
upon  the  hearing  before  the  court  of  inquiry. |    Ibid.,  189. 

*  Id  the  case  of  the  court  of  inquiry  (composed  of  seven  general  officers)  on  the  Cfntra  Convention, 
in  1606,  the  members  who  dissented  from  the  majority  were  required  by  the  convening  authority  to 

fmt  on  record  their  opinions,  and  three  dissenting  opinions  were  accordingly  given.  A  further 
nstance,  in  which  two  of  the  five  members  of  the  court  gave  each  a  separate  dissenting  opinion,  is 
cited  by  Hough.*  Mainly  upon  the  authority  of  the  former  case,  both  Hough0 and  Simmons c  hold  that 
members  non-concurring  with  the  majority  are  entitled  to  have  their  opinions  reported  in  the  record. 

t  Thus  the  court  of  inquiry  on  the  conduct  of  the  Seminole  War  animadverted,  in  its  opinion,  un- 
favorably upon  certain  offensive  and  reprehensible  language  employed  against  each  other  by  the  two 
general  officers  concerned,  the  one  in  his  statement  to  the  court  and  the  other  in  his  official  com- 
munications whioh  were  put  in  evidence.    (See  G.  O.  18,  Headquarters  of  Army,  1887.) 

%  In  an  exceptional  case,  that  of  the  special  court  of  inquiry  authorised  by  Congress  in  the  joint 
resolution  of  February  18,  1874,  the  court  was  required  to  express  an  opinion  not  only  upon  the 
'*  moral "  but  upon  the  "  technical  and  legal  responsibility "  of  the  officer  for  the  "  offenses  " 
charged. 

I  Compare  G.  O.  88,  Department  of  Arizona,  1871. 

I  See  G.  0.  M.  O.  40,  H.  Q  A.,  1880. 

•  Precedents,  642.  *  Ibid.  «|889. 
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Methods  of  Redress  in  the  Case  of  a  Commissioned  Officer. — The  29th 
Article  provides  that  "  any  officer  who  thinks  himself  wronged  by  the  com- 
manding officer  of  his  regiment  and,  upon  due  application  to  such  com- 
mander, is  refused  redress  may  complain  to  the  general  commanding  in  the 
State  or  Territory  where  such  regiment  is  stationed.  The  general  shall 
examine  into  said  complaint  and  take  proper  measures  for  redressing  the 
wrong  complained  of;  and  he  shall,  as  soon  as  possible,  transmit  to  the 
Department  of  War  a  true  statement  of  such  complaint,  with  the  proceed- 
ings had  thereon.'* 

The  Article  above  set  forth  provides  a  very  inadequate  remedy  for  a 
wrong  suffered  by  a  commissioned  officer  at  the  hands  of  a  military  superior; 
so  inadequate,  indeed,  as  to  have  given  occasion  for  the  existence  of  another 
method  of  obtaining  redress  in  cases  of  by  no  means  infrequent  occurrence 
to  which  the  Article  does  not  apply.  The  29th  Article  applies,  as  will  be 
seen,  to  a  single  case  or  class  of  cases,  that  in  which  an  officer  "  thinks  him- 
self wronged  by  the  commanding  officer  of  his  regiment."  In  a  case 
properly  arising  under  it,  therefore,  the  remedy  provided  would  of  course  be 
applied  to  the  exclusion  of  every  other.1 

Where,  however,  the  wrong  or  injury  for  which  redress  is  sought  has 
been  suffered  at  the  hands  of  a  superior  officer  not  standing  toward  the 
complainant  in  the  relation  of  a  regimental  commander,  the  following  prac- 
tice, based  upon  the  custom  of  service,  may  be  resorted  to.  In  order  that  a 
case  may  arise  to  which  the  method  here  outlined  may  with  propriety  be 
applied,  the  following  conditions  should  be  fulfilled:  (1)  The  wrong  com- 
plained of  should  not  constitute  a  military  offense,  that  is,  a  violation  of  a 
specific  Article  of  War,  since  the  remedy  in  that  case,  which  consists  in  the 
submission  of  charges  and  specifications  for  the  offense  alleged  to  have  been 
committed,  is  not  only  specific  but  exclusive;  (2)  Redress  should  have  been 
sought  from  the  superior  by  whom  the  wrong  is  alleged  to  have  been  com- 
mitted. These  conditions  having  been  fulfilled,  the  officer  should  present 
his  case,  preferably  in  writing  and  through  the  regular  channels  of  official 
communication,  to  the  commander  having  jurisdiction  to  redress  the  wrong 
complained  of. 

Appeal. — If  no  redress  be  afforded  by  such  officer,  or  if  the  remedy 
applied  by  him  be  inadequate,  the  case  may  be  carried  through  the  proper 
military  channels  to  the  Secretary  of  War,  as  the  representative  of  the  Presi- 
dent, who  is  the  commander-in-chief  of  the  military  forces  of  the  United 


1  This  Article  Is  expressly  confined  to  cases  of  alleged  wrongs  on  the  part  of  regi- 
mental commanders.  It  cannot  be  extended  to  apply  to  a  complaint  of  wrong  done  by 
a  post  commander  who  is  not  also  the  commanding  officer  of  the  regiment  of  the  com« 
plainant.     Dig.  J.  A.  Gen  ,  34. 
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States.  Such  an  appeal  is  not  in  general  advisable,  save  in  an  extreme 
caee  where  redress  has  been  plainly  denied  and  in  which  the  circumstances 
of  hardship  are  peculiar  and  unusual.  Should  the  appeal  be  found  upon 
due  examination  to  be  frivolous  or  based  upon  insufficient  grounds,  the 
officer  submitting  it  may  be  made  the  subject  of  rebnke  or  admonition  or, 
in  an  extreme  case,  may  be  subjected  to  such  measures  of  a  disciplinary 
character  as  may  be  demanded  by  the  strict  necessities  of  the  case. 

Methods  of  Redress  in  the  Case  of  an  Enlisted  Man. — A  method  of 
obtaining  redress,  in  many  respects  analogous  to  that  already  described  in 
its  relation  to  commissioned  officers,  exists  in  behalf  of  enlisted  men,  in  all 
cases  not  covered  by  the  provisions  of  the  30th  Article  of  War,  which  will 
presently  be  explained.  The  procedure  under  the  30th  Article,  though 
applicable,  according  to  its  terms,  to  "any  soldier  who  thinks  himself 
wronged  by  any  officer,"  is,  by  reason  of  the  peculiar  limitations  upon  the 
jurisdiction  of  the  regimental  court-martial,  restricted  to  cases  arising  under 
the  immediate  command  of  the  regimental  commander,  and  is  not  applicable 
to  persons  not  under  the  command  of  that  officer  or  to  cases  which  it  is 
beyond  his  power  to  redress.  If,  therefore,  a  wrong  be  inflicted  upon  an 
enlisted  man  to  which,  for  the  reasons  above  stated,  the  30th  Article  wonld 
not  afford  relief,  such  enlisted  man  would,  through  the  captain  of  his 
company  or  other  immediate  commander,  invoke  the  remedy  heretofore 
explained  in  its  application  to  the  case  of  a  commissioned  officer.1 

The  Regimental  Court  for  doing  Justice. — In  addition  to  the  criminal 
jurisdiction  conferred  upon   the  regimental   court  by  the   81st  and  83d 

Articles  of  War,  the  29th  Article  provides  that  "  any  soldier  who  thinks 

t 

1  The  duty  of  bearing  and  investigating  complaints  is  one  of  the  highest  importance 
to  discipline,  and  should  be  not  only  personally  but  carefully  and  patiently  exercised 
by  compauy  commanders  and  others  to  whom,  under  existing  regulations  and  customs, 
such  complaints  are  habitually  addressed.  From  their  nature  they  are  not  susceptible 
Of  delegation,  especially  to  non-commissioned  officers.  A  superior  officer  who  yields  to  a 
non-commissioned  officer  powers  or  privileges  not  appropriate  to  his  rank  and  to  which 
he  is  not  properly  entitled,  places  the  latter  in  a  false  position,  while  at  the  same  time 
making  himself  in  great  part  responsible  for  any  abuse  of  authority  on  the  part  of  his 
inferior.  Dig.  J.  A.  Gen.,  537.  In  this  connection  it  has  been  held  by  the  Judge* Advocate 
General  that  *'  Though  I  am  aware  of  no  law  in  terms  prohibiting  a  compauy  commander 
from  delegating  to  a  non-commissioned  officer  so  important  a  part  of  his  authority  and 
duty  as  the  entertaining  in  the  first  instance  of  the  complaints  and  requests  of  the  men  of 
the  company,  I  can  but  consider  such  a  delegation  to  be  at  variance  with  the  principle  and 
system  of  our  military  organization.  Further,  such  a  practice,  as  it  appears  to  me,  must 
irnd  to  render  commissioned  officers  negligent  and  irresponsible,  and  n on  commissioned 
officers  arbitrary  and  overbearing.  Indeed  I  can  conceive  of  nothing  that  would  sooner 
spoil  a  good  sergeant  than  to  place  him  in  a  position  to  determine  at  his  discretion 
whether  the  complaints  of  his  inferiors  should  be  eutertained  by  his  superior,  and  to 
color  them  at  will  when  transmitted.  Thus,  though  the  practice  may,  in  some  instances, 
have  been  found  convenient  and  innocuous,  its  effect  in  general  must,  I  think,  be  prejudi- 
cial to  the  best  interests  of  the  service."  *    Dig.  J.  A.  Gen.,  270. 


*  Extract  from  an  Indorsement  of  the  Judra- Advocate  General  in  submitting  to  the  Secretary  of 
War  a  communication  (concurred  in  by  the  Judge-Advocate  General)  from  Brig. -Gen.  K.  O.  C.  Ord,  i 

commanding  Dept.  of  Texas,  in  regard  to  the  relations  between  the  commissioned  and  non-commis- 
sioned officer*  of  companies. 
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himself  wronged  by  any  officer  may  complain  to  the  commanding  officer  of 
his  regiment,  who  shall  summon  a  regimental  court-martial  for  the  doing  of 
justice  to  the  complainant.  Either  party  may  appeal  from  such  regimental 
court-martial  to  a  general  court-martial;  but  if,  upon  such  second  hearing, 
the  appeal  appears  to  be  groundless  and  vexatious,  the  party  appealing  shall 
be  punished  at  the  discretion  of  said  general  court-martial.'9 ' 

The  30th  Article  of  War  is  thus  seen  to  confer  upon  the  regimental 
court-martial  a  peculiar  form  of  jurisdiction  in  many  respects  resembling 
that  exercised  by  courts  of  inquiry.  This  jurisdiction  is  called  into  being 
whenever  an  enlisted  man  believes  himself  to  have  suffered  a  wrong,  at  the 
hands  of  a  commissioned  officer,  of  a  nature  fit  to  be  investigated  by  this 
tribunal.  The  court  is  convened  by  the  regimental  commander1  of  the 
complainant  upon  application  alleging  a  wrong  over  which  the  court  has 
jurisdiction.  For  a  wrong  done  by  an  officer  not  belonging  to  the  regiment 
this  Article  provides  no  remedy.* 

There  are  two  manifest  and  unqualified  limitations  to  the  province  of  the 
regimental  court  under  this  Article,  viz. :  (1)  it  cannot  usurp  the  place  of 
a  court  of  inquiry;  (2)  it  can  take  no  cognizance  of  matters  which  it  would 
be  beyond  the  power  of  the  regimental  commander  to  redress.  When  the 
matter  is  beyond  the  reach  of  this  commander  it  is  beyond  the  jurisdiction 
of  this  court.  If  it  involve  a  question  of  irregular  details,  excessive  work 
or  duty,  wrongful  stoppages  of  pay,  or  the  like,  a  regimental  court  under 
this  Article  may  be  resorted  to  for  the  correction  of  the  wrong.  Otherwise 
when  the  case  is  one  of  a  wrong  such  as  can  be  righted  only  by  the  punish- 
ment of  the  officer.' 

1  The  authority  to  summon  a  regimental  court  under  this  Article  is  vested  In  terms 
in  the  regimental  commander.  A  department  or  other  superior  commander  cannot 
properly  exercise  such  authority,  nor  will  his  order  add  to  the  validity  or  effect  of  the 
proceeding.    Dig.  J.  A.  Gen.,  85,  par.  8. 

'  The  court  cannot  take  cognizance  of  a  complaint  against  an  officer  no  longer  in  the 
service.  So  where  a  company  commander  who  had  entered  on  the  pay-rolls  an  unau- 
thorized stoppage  against  a  soldier  resigned,  and  the  same  stoppage  was  thereupon 
continued  by  his  successor,  held  that  the  complaint  should  be  presented  against  the  latter* 
Ibid.,  par.  4. 

Where  the  alleged  wrong  was  charged  upon  certain  officers'  servants  and  it  did  no 
appear  that  their  acts  were  authorized  or  sanctioned  by  the  officers  who  employed  them, 
Tisld  that  the  complaint  was  not  one  which  could  be  taken  cognizance  of  under  this 
Article.     Ibid.,  par.  5. 

'  Ibid.,  86,  par.  6.  The  "  regimental  court-martial "  under  the  80th  Article  of  War 
cannot  be  used  as  a  substitute  for  a  general  court-martial  or  court  of  inquiry,  for  it  can- 
not try  an  officer,  nor  make  an  investigation  for  the  purpose  of  determining  whether  he 
shall  be  brought  to  trial.  When,  If  the  soldier's  complaint  should  be  sustained,  the  only 
redress  would  be  a  reprimand  to  the  officer,  the  matter  would  not  be  within  the  juris- 
diction of  this  court.  It  can  only  investigate  such  matters  as  are  susceptible  of  redress 
by  the  doing  of  justice  to  the  complainant ;  that  is,  when  in  some  way  he  can  be  set 
right  by  putting  a  stop  to  the  wrongful  condition  which  the  officer  has  caused  to  exist. 
Erroneous  stoppages  of  pay,  irregularity  of  detail,  the  apparent  requirement  of  more 
labor  than  from  other  soldiers,  and  the  like,  might  in  this  way  be  investigated  and  the 
wrongful  condition  put  an  end  to.  The  court  will  in  such  cases  record  the  evidence  and 
its  conclusions  of  fact,  and  recommend  the  action  to  be  taken.    The  members  of  the 
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This  Article  is  not  inconsistent,  however,  with  Article  83,  which  pro* 
hibits  regimental  courts  from  trying  commissioned  officers.  It  does  not 
contemplate  or  provide  for  a  trial  of  an  officer  as  an  accused,  but  simply  an 
investigation  and  adjustment  of  some  matter  in  dispute — as,  for  example,  a 
question  of  accountability  for  public  property,  of  right  to  pay  or  to  an 
allowance,  of  relief  from  a  stoppage,  etc.  The  regimental  court  does  not 
really  act  as  a  court,  but  as  a  board,  and  the  "  appeal "  authorized  is  practi- 
cally from  one  board  to  another.1  But  though  the  regimental  court  has  no 
power  to  find  "  guilty  "  or  "  not  guilty  "  or  to  sentence,  it  should  come  to 
some  definite  opinion  or  conclusion,  and  one  sufficiently  specific  to  allow  of 
its  being  intelligently  reviewed  by  the  general  court  if  desired.* 

Procedure. — The  parties  to  the  proceedings  are  the  complainant  and  the 
respondent,  or  defendant.  The  complainant  first  presents  his  case,  support- 
ing it,  if  need  be,  by  the  testimony  of  witnesses  or  by  appropriate  documen- 
tary evidence.  The  case  of  the  defendant  is  then  submitted  in  a  similar 
manner;  after  which  the  court  is  cleared  and  closed  for  deliberation.  If  in 
favor  of  the  complainant,  the  judgment  of  the  court  is  that  the  complaint 
is  sustained,  together  with  a  recommendation  as  to  the  proper  remedy  to  be 
applied  to  the  wrong  complained  of.  If  the  allegations  be  not  sustained, 
the  judgment  is  that  the  complaint  be  dismissed.  If  the  remedy  proposed 
is  within  the  power  of  the  regimental  commander,  he  makes  the  recommen- 
dation of  the  court  operative  by  his  approval  or  confirmation  of  the  proceed- 
ings; if  it  be  beyond  his  jurisdiction,  the  regimental  commander  is  of 
course  without  power  to  act  in  the  matter  and  can  only  submit  the  case  to 
the  proper  authority  for  remedial  action. 

Appeals. — The  30th  Article  of  War  provides  that  "  either  party  may 
appeal  from  such  regimental  court-martial  to  a  general  court-martial ;  but 
if,  upon  such  Becond  hearing,  the  appeal  appears  to  be  groundless  and 
vexatious,  the  party  appealing  shall  be  punished  at  the  discretion  of  said 
general  court-martial . ' ' 

The  parties  to  the  appellate  proceedings  are  the  appellant  and  the  respond- 
ent, and  the  case  in  appeal  is  reheard  from  the  beginning.  By  agreement 
of  the  parties,  and  with  the  permission  of  the  court,  the  whole  or  a  part  of  the 
record  in  the  lower  court  may  be  submitted  as  a  part  of  the  case  in  appeal ; 

court  (and  the- judge-advocate)  will  be  sworn  faithfully  to  perform  their  duties  as  mem- 
bers (and  judge-advocate)  of  the  court,  and  the  proceedings  will  be  recorded  as  nearly 
as  practicable  in  the  same  manner  as  the  proceedings  of  ordinary  courts- martial.  Judge- 
Adv.  Gen.,  see,  also,  Manual  for  Courts-martial,  89,  note. 

1  See  Macomb,  §§  193,  194;  G.  O.  13,  War  Dept.,  1843;  1  Opin.  Att.-Gen.,  167. 

*  Ibid.,  85,  par.  1.  The  proceeding  under  this  Article,  not  being  a  trial,  is  not  affected 
by  the  limitation  of  the  103d  Article.  Due  diligence,  however,  should  be  exercised  in 
presenting  the  complaint,  and  a  delay  in  a  certain  case  to  do  so  for  three  years  (not  satis- 
factorily explained)  held  wholly  unreasonable  and  properly  treated  by  the  court  as 
seriously  prejudicing  the  complaint.*    Ibid.,  par.  2. 

*  See  Manual  for  Oonrts-martial,  p.  89,  note. 
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otherwise  the  original  record  forms  no  part  of  the  appellate  proceedings,  and 
the  action  of  the  general  court-martial  is  that  of  an  appellate  court  properly 
so  called,  and  in  nowise  resembles  the  procedure  of  the  civil  courts  upon 
writs  of  error. 

The  Article  above  cited  confers  upon  the  court  of  appeal  a  summary 
power  to  punish  the  party  appealing  if  the  appeal  appears  to  be  "  groundless 
and  vexatious."  The  proceedings  in  this  case  are  summary  in  character. 
The  charge  against  the  appellant  is  formulated  by  the  court  after  due  delib- 
eration, and  he  is  given  an  opportunity  to  show  cause  why  sentence  should 
not  be  passed  upon  him.  The  findings  and  sentence  are  submitted  to  the 
reviewing  authority  in  the  ordinary  way,  and  are  approved  and  carried  into 
effect  in  the  usual  manner. 

It  is  thus  seen  that  the  procedure  of  the  regimental  court  when  convened 
for  the  purpose  of  doing  justice  is,  in  many  respects,  analogous  to  that  of  a 
court  of  inquiry;  and  its  investigation  relates  to  the  fiscal  or  administrative, 
as  distinguished  from  the  criminal  or  penal  side  of  the  case  before  it.  The 
justice  done  consists  rather  in  the  correction  of  errors  in  administration  and 
accounting  than  in  the  infliction  of  penalties  for  offenses  committed  by  the 
officer  whose  conduct  has  been  complained  of,  since  the  court  is  forbidden 
to  entertain  a  criminal  charge  against  a  commissioned  officer  by  the  express 
terms  of  the  83d  Article  of  War. 


CHAPTER  XIV. 

MILITARY  BOARDS. 

Boards;  Constitution,  Powers,  eto. — A  board  is  a  committee  of  commis- 
sioned officers  called  together  by  a  proper  military  commmander  with  a 
view  to  conduct  an  examination,  to  investigate  a  question  of  fact,  and,  if 
called  upon,  to  submit  a  recommendation  with  respect  to  the  same,  or  to 
determine  questions  of  fiscal  or  property  responsiblity.  Those  charged  with 
the  examination  of  officers,  enlisted  men,  and  civilians  with  a  view  to  their 
appointment,  promotion,  or  retirement  are  created  bylaw;  others — boards 
of  survey,  for  example — are  provided  for  in  the  Army  Regulations;  still 
others  are  called  into  being  by  a  proper  convening  officer,  whose  authority 
in  this  regard  is  limited  to  the  institution  of  an  inquiry  into  a  transaction 
the  subject  of  and  the  parties  to  which  are  under  his  command  or  other- 
wise subject  to  his  jurisdiction.  Unless  expressly  authorized  by  statute, 
military  boards  are  without  authority  to  summon  or  examine  witnesses,1  but 
may  receive  and  act  upon  evidence  submitted  to  them  in  the  form  of  affi- 
davits duly  authenticated  in  accordance  with  law.' 

1  A  board  of  officers  convened  to  investigate — obtain,  or  hear  and  examine,  evidence 
— and  report,  cat),  in  the  absence  of  specific  statutory  authority,  exercise  none  of  the 
peculiar  legal  functions  either  of  a  court- martial  or  of  a  court  of  inquiry.*  Its  members 
cauuot  be  sworn  ;  it  cannot  swear  witnesses  ;  civilian  witnesses  cannot  be  compelled  to 
appear  before  it ;  nor  are  the  witnesses  who  appear  and  testify  legally  entitled  to  any 
compensation  for  attendance  or  travel.  Such  a  board  cannot  try,  nor  cau  it  sentence. 
There  is  properly  no  "  accused  "  party  required  or  entitled  to  appear  before  it  as  before 
a  court-martial  or  court  of  inquiry.  It  is  not  restricted  by  law  as  to  the  period  of  its 
sittings,  nor  h  it  affected  by  any  statute  of  limitations.  Its  members  (though  in  this, 
indeed,  it  does  not  differ  from  a  court  of  inquiry)  may  present  two  or  more  reports 
where  they  cannot  concur  in  one.    Dig.  J.  A.  Gen.,  178,  par.  1. 

As  a  court  of  inquiry  cannot  be  ordered  in  a  case  of  a  civilian,  a  body  of  officers  con- 
vened to  inquire  into  and  report  upon  the  facts  of  a  case  of  an  officer  who  has  been 
legally  dismissed  from  the  service  is  a  mere  board  of  investigation,  and  can  exercise 
none  of  the  special  powers  of  a  court-martial  or  court  of  inquiry.    Ibid.,  178,  par.  2. 

*  The  instruments  of  evidence  above  referred  to  are  called  "  affidavits  "  to  distinguish 
them  from  the  formal  "depositions"  which  are  authorized  by  law  to  be  submitted 
in  evidence  in  court-martial  trials.  An  affidavit  may  therefore  be  defined  as  a  sworn 
statement,  submitted  to  a  board  by  an  interested  party,  with  a  view  to  determine  a 
question  of  property  or  administrative  responsibility.  Being  ex  parte  in  character,  an 
affidavit  has  not  the  evidential  value  of  a  regularly  executed  deposition.  Such  sworn 
statements,  or  affidavits,  may  now  be  authenticated  in  accordance  with  the  requirements 
of  Section  4  of  the  Act  of  July,  1894,  (27  Stat,  at  Large,  278,)  which  provides  "that 
judge-advocates  of  departments  and  of  courts-martial,  and  the  trial  officers  of  summary 
courts,  are  hereby  authorized  to  administer  oaths  for  the  purposes  of  the  administration 
of  military  justice,  and  for  other  purposes  of  military  administration." 

*  Dig.  J.  A.  Gen.,  178,  par.  8. 
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Rules  of  Procedure;  Reports. — The  procedure  of  these  boards  should 
conform  as  nearly  as  possible  to  that  prescribed  for  courts-martial.  Their 
records  are  prepared  in  accordance  with  similar  rules,  and  usually  begin  with 
the  title  or  object  of  the  investigation,  as  set  forth  in  the  convening  order, 
followed  by  a  copy  of  the  order  authorizing  its  action  or  prescribing  the 
scope  and  purpose  of  its  inquiry.  The  proceedings  are,  as  a  rule,  authenti- 
cated by  the  signatures  not  only  of  the  president  and  recorder,  but  by  those 
of  all  the  members.  When  completed  they  are  submitted  to  the  convening 
authority  for  his  approval  or  disapproval,  or  for  his  orders  in  the  case.  The 
number  of  copies  to  be  prepared  and  submitted  is  determined  by  the  Army 
Regulations  or,  in  the  absence  of  such  provision,  by  the  convening  order. 

Review. — The  reviewing  authority  in  each  case  is  pointed  out  by  the 
statute  or  regulation  authorizing  the  board;  if  created  without  such 
authority,  the  proceedings  are  reviewed  by  the  officer  by  whom  the  board 
was  created.  Unless  authorized  by  law  or  regulation,  such  bodies  are 
informal,  and  their  findings  of  fact  and  their  opinions,  when  submitted,  are 
merely  advisory  in  character  and  can  acquire  only  such  operative  force  in  a 
particular  case  as  may  be  given  them  by  the  orders  of  the  convening  officer. 

BOARDS  OF   EXAMINATION. 

General  Requirements. — The  statutes  regulating  the  appointment  and 
promotion  of  commissioned  officers  impose,  as  a  condition  precedent  to  such 
appointment  or  promotion,  the  requirement  that  the  officer  or  candidate 
shall  be  subject  to  an  examination,  to  be  prescribed  by  the  President,  with 
a  view  to  determine  his  fitness  for  appointment  or  for  promotion  to  a  higher 
grade  of  military  rank.1  The  President  is  also  authorized  to  prescribe  a 
system  of  examinations  for  enlisted  men  for  the  purpose  of  determining  their 
fitness  for  promotion  to  the  grade  of  second  lieutenant.*  These  examina- 
tions are  conducted  with  a  view  to  ascertain  (1)  the  physical  capacity  of 
the  candidate  to  perform  the  duties  of  the  higher  grade,  and  (2)  his  char- 
acter and  his  professional  qualifications  for  advancement.' 

Constitution  and  Composition  of  Boards  of  Examination. — The  constitu- 
tion of  the  several  boards  of  examination  is  determined  by  law,  and  they  are 
convened  in  every  case  by  the  Secretary  of  War.  Their  composition  is 
regulated  by  the  same  authority,  subject  to  the  restriction  "  that  the  exami- 
nation of  officers  appointed  in  the  Army  from  civil  life,  or  of  officers  who 
were  officers  of  volunteers  only,  or  were  officers  of  the  militia  of  the  several 
States  called  into  the  service  of  the  United  States,  or  were  enlisted  men  in 
the  regular  or  volunteer  service,  either  in  the  Army,  Navy,  or  Marine 

1  See,  Sections  1159.  1172,  1206,  1207,  Revised  Statutes ;  the  Acts  of  October  1,  1890, 
(26  Stat,  at  Large,  562.)  October  1,  1890,  (26  ibid.,  658,)  and  July  27,  1892(27  ibid., 
276). 

1  See  the  Act  of  July  80,  1892  (27  Hnd.t  836). 

*  Sections  2  and  8,  Act  of  October  1,  1890  (26  Stat,  at  Large,  562). 
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Corps,  daring  the  war  of  the  rebellion,  shall  be  conducted  by  boards  com- 
posed entirely  of  officers  who  were  appointed  from  civil  life  or  of  officers  who 
were  officers  of  volunteers  only  during  said  war,  and  such  examination  shall 
relate  to  fitness  for  practical  service  and  not  to  technical  and  scientific 
knowledge."  * 

The  following  composition  is  required  by  existing  orders: 

Officers  of  the  Line. — The  board  will  consist  of  five  members  and  a 
recorder.  Two  of  the  members  will  be  medical  officers  and  three  will  be 
line  officers  senior  in  rank  to,  and,  as  far  as  practicable,  from  the  same  arm 
of  service  as,  the  officer  to  be  examined. 

Officers  of  the  Corps  of  Engineers,  the  Signal  Corps,  the  Ordnance; 
Quartermaster's,  and  Subsistence  Departments. — The  board  will  consist  of 
five  members,  two  of  whom  will  be  medical  officers  and  three  of  the  same 
corps  or  department,  when  practicable,  as  the  officer  to  be  examined,  and 
senior  to  him  in  rank,  the  junior  of  whom  will  act  as  recorder. 

Medical  Officers. — The  board  will  consist  of  three  medical  officers,  senior 
in  rank  to  the  officer  to  be  examined,  the  junior  of  whom  will  act  as 
recorder;  provided  that  whenever  a  medical  officer  is  found  to  be  physically 
disqualified  the  board  will  report  to  the  adjutant-general  and  adjourn,  pend- 
ing appointment  of  two  additional  members,  who  may  be  from  any  line  or 
staff  officers  available,  senior  in  rank  to  the  officer  to  be  examined.  The 
board  will  then  proceed  under  the  rules  governing  retiring  boards.* 

In  practice  boards  for  the  examination  of  officers  of  the  line,  and  of  can- 
didates for  appointment  from  the  ranks  or  from  civil  life,  are  composed  of 
officers  of  the  line  and  of  medical  officers;  boards  for  the  examination  of 
officers  of  the  staff,  or  for  the  selection  of  appointees  thereto,  are  composed 
as  a  rule  of  officers  of  the  department  to  which  the  candidate  belongs  or 
into  which  he  desires  to  be  appointed.  Boards  of  examination  are  provided 
with  recorders;  in  some  cases  the  duty  of  recorder  is  performed  by  the  junior 
member,  in  others  by  an  officer  appointed  for  the  purpose.* 

1  Section  8,  Act  of  October  1,  1890  (26  iWtf .,  662). 

1  General  Orders  41,  A.  G.  O.,  1897. 

*  For  rules  regulating  the  composition  of  examining  boards  under  the  Act  of  October 
1, 1890,  see  General  Orders,  No.  128,  A.  G.  O.,  of  1890. 

The  Act  of  February  2,  1901,  provides  that  "  When  the  exigencies  of  the  service  of 
any  officer  who  would  be  entitled  to  promotion  upon  examination  require  him  to  remain 
absent  from  any  place  where  an  examining  board  could  be  convened,  the  President  is 
hereby  authorized  to  promote  such  officer,  subject  to  examination,  and  the  examination 
shall  take  place  as  soon  thereafter  as  practicable.  If  upon  examination  the  officer  be 
found  disqualified  for  promotion,  he  shall,  upon  the  approval  of  the  proceedings  by  the 
Secretary  of  War,  be  treated  in  the  same  manner  as  if  he  had  been  examined  prior  to 
promotion."    Sec.  82,  Act  of  February  2,  1901.    (31  Stats,  at  Large,  756.) 

Eeld  that  Sections  1206  and  1208,  Rev.  Sta.,  relating  to  the  examination  of  officers 
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Organization;  Procedure. — "The  organization  of  boards  will  conform 
to  that  of  retiring  boards;  the  recorder  swearing  the  several  members,  in- 
cluding the  medical  officers,  faithfully  and  impartially  to  examine  and 
report  upon  the  officer  about  to  be  examined,  and  the  president  of  the 
board  then  swearing  the  recorder  to  the  faithful  performance  of  his  duty. 
Proceedings  will  be  made  separately  in  each  case.1 

"  Previously  to  the  swearing  of  the  board,  members  thereof  may  be 
challenged  for  cause  stated  to  the  board,  the  relevancy  and  validity  of  which 
shall  be  determined  by  the  full  board,  according  to  the  procedure  of  courts- 
martial  in  like  cases.  The  record  will  show  that  the  right  to  challenge  was 
accorded.  If  the  number  of  members  is  reduced  by  challenge  or  otherwise, 
the  board  will  adjourn,  and  report  the  facts  to  the  Adjutant-General,  through 
the  president  of  the  board,  for  the  action  of  the  War  Department.  Medical 
officers  will  not  take  part  in  the  professional  examination  except  in  the  cases 
of  assistant  surgeons.  They  will  make  the  necessary  physical  examination  of 
all  officers  and  report  their  opinion  in  writing  to  the  board.  All  questions 
relating  to  the  physical  condition  of  an  officer  shall  be  determined  by  the 
full  board.1 

"  If  anything  should  arise  daring  the  examination  requiring  the  introduc- 
tion of  evidence,  the  inquiry  shall  proceed  upon  written  interrogatories  as 
far  as  possible,  the  board  determining  to  whom  questions  shall  be  forwarded. 
When,  in  the  opinion  of  the  board,  it  becomes  essential  to  take  oral  testi- 
mony, the  facts  should  be  reported  to  the  War  Department  for  the  necessary 
orders  in  regard  to  witnesses  to  be  summoned  from  a  distance.  Witnesses 
examined  orally  will  be  sworn  by  the  recorder.1 

"  All  public  proceedings  will  be  in  the  presence  of  the  officer  under 
examination;  the  conclusions  reached  and  the  recommendations  entered  in 
each  case  will  be  regarded  as  confidential."  ' 

During  oral  and  practical  examinations  all  the  members  excepting  the 
medical  officers  will  be  present.1 

Written  examinations  may  be  conducted  in  the  presence  of  any  one 
member  of  the  board  or  in  that  of  the  recorder,  for  which  purpose  the 
board  may  be  divided  into  committees,  before  whom  the  examination  shall 
be  conducted  from  day  to  day  until  completed;  after  which  the  board  will 
reassemble  to  consider  its  finding.1 

of  the  Engineer  and  Ordnance  Corps  were  not  repealed  by  the  Act  of  October  1,  1890, 
but  remained  fully  in  force.*     Dig.  J.  A.  Gen.,  402,  par.  2. 

Held  that  assistant  surgeons  of  the  rank  of  lieutenant  were  subject  to  examination 
under  the  Act  of  October  1,  1890,  "to  provide  for  the  examination  of  certain  officers  of 
the  army  and  to  regulate  promotion  therein."    Ibid.,  par.  1. 

1  General  Orders,  No.  41,  A.  G.  O.,  1897. 

2  Ibid.  Papers  should  be  given  out  so  that  everything  in  the  hands  of  the  officer 
being  examined  may  be  answered  before  a  recess  or  adjournment.  A  statement  show- 
ing that  such  was  the  procedure  during  the  written  examinations  will  be  embodied  in 

•  See  G.  O.  128,  ▲.  G.  O.,  of  1890.,  par.  8. 
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The  terms  of  the  several  statutes  authorizing  examinations  for  promotion 
give  precedence  to  the  physical  examination,  which  is  conducted  by  the 
medical  members  of  the  board  or  by  medical  officers  specially  detailed  for  the 
purpose.  The  physical  fitness  of  the  candidate  is  determined  by  the  board 
from  the  examination  so  made.  If  the  officer  undergoing  examination  is 
found  physically  disqualified  for  promotion,  his  examination  is  suspended.1 

the  record.  The  number  aud  value  will  be  entered  on  the  margin  of  questions  used  for 
the  written  examination.  Original  questions  prepared  by  the  board  will,  for  con- 
venience of  the  reviewing  authority,  indicate  where  answers  may  be  found.  G.  O.  46, 
A.  G.  O.  1897. 

To  secure  some  degree  of  uniformity  of  examination  of  line  officers,  boards  will  be 
furnished  by  the  Ajd titan t-General  with  lists  of  questions,  with  values  attached. 
Boards  will  not,  however,  be  cou fined  to  the  questions  contained  in  these  lists,  and  are 
authorized  to  ask  any  questions,  selected  from  the  publications  recommended  for 
study,  deemed  necessary  during  the  progress  of  the  oral,  written,  or  practical  examina- 
tions.* Where  blackboard  or  other  illustrations  will  facilitate  the  oral  aud  practical 
examinations,  their  use  is  authorized.  Examinations  will  be  conducted  in  a  sufficiently 
exhaustive  manner  to  determine  not  only  that  the  subject  is  thoroughly  comprehended, 
but  the  degree  of  proficiency  of  the  officer  being  examined,  and  until  the  board  is 
positively  satisfied  as  to  his  ability  to  impart  instruction  in  the  various  subjects.  In 
case  of  unpropitious  weather,  practical  exercises  may  be  postponed  from  day  to  day,  but 
never  omitted  or  materially  curtailed.     Ibid. 

Whenever  the  oral  examination  of  any  line  officer  is  unsatisfactory  in  any  subject 
the  board  will  at  once  proceed  with  a  written  examination  in  that  subject,  and  in  case 
the  officer  is  not  found  proficient  the  questions  and  answers  will  be  attached  to  the 
proceedings.    Ibid 

Commanding  officers  of  posts  at  or  in  the  vicinity  of  which  boards  may  be  appointed 
to  meet  will,  without  further  instructions,  furnish,  upon  request  of  the  board,  such 
available  troops  and  material  as  may  be  required  by  boards  in  the  execution  of  this 
order.  Wheu  it  is  not  practicable  to  obtain  the  requisite  troops  and  material  for  the 
complete  practical  examination  as  prescribed  for  artillery,  oral  aud  written  examinations 
will  be  substituted  by  the  board  for  the  portion  omitted.    Ibid. 

At  the  conclusion  of  his  examination  each  officer  will  sign  and  submit  a  certificate 
in  his  own  handwriting  to  the  effect  that  he  has  not  received  assistance  from  any 
unauthorized  source,  or  commuuicated  or  transcribed  any  of  the  questions  or  problems 
submitted  for  his  use  during  the  examination.     Ibid. 

In  written  examinations  a  numerical  value  will  be  given  to  each  question.  In  the 
oral  and  practical  examinations  a  numerical  value  will  be  given  to  each  subject.  Where 
both  oral  aud  practical  examinations  are  required  iu  the  same  subject  the  board  will 
allot  the  value  to  be  credited  to  each  part.     Ibid. 

lIbid.  Before  proceeding  with  the  physical  examination  the  officer  about  to  be  examined 

*  In  the  lists  prepared  for  the  urn  of  boards,  values  of  5,  10.  and  15  have  been  assigned  to  the  ques- 
tions. Corresponding  values  will  be  given  by  the  board  to  any  original  questions.  It  is  assumed  that 
an  average  of  twenty  questions  will  be  asked  in  each  subject,  but  the  board  is  not  limited  to  tbat  uum- 
ber.  The  total  values  and  relative  weights  of  all  subjects  for  which  questions  are  furnished  by  the 
Adjutant-General  shall  be  as  follows : 

Total.     Relative 
Subject.  Value.     Weight. 

I.  Administration 200  1 

II.  Drill  regulations    200  3 

III.  Exterior  ballistics,  etc 900  2 

IV.  Fire  discipline 200  8 

V.  Hinpoiogy 200  2 

VI.  Military  field-engineering 200  2 

VII.  Military  law  200  1 

VIII.  Military  topography 200  2 

IX  Minor  tactics 200  8 

In  computing  the  examination,  find  the  percentage  in  the  various  subjects,  multiply  each  by  the 
relative  weight  of  that  subject,  then  divide  the  sum  of  these  products  by  the  sum  of  the  relative 
weights  of  the  subjects  included  in  the  examination  of  each  officer. 

The  numerous  questions  embraced  in  each  list,  together  with  such  original  questions  as  may  be 
formulated  by  the  board,  admit  of  considerable  variation,  and  make  it  possible  to  arrange  examina- 
tions radically  different  as  regards  particular  questions,  but  essentially  the  same  in  respect  to  scope  and 
character.  It  is  desirable  that  the  questions  be  selected  indiscriminately  in  each  case,  to  the  end  that 
each  officer  undergoing  examination  may  have  a  different  arrangement  of  questions,  even  when  simul- 
taneous examinations  of  a  similar  character  are  being  conducted.    Ibid. 
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If,  on  the  other  hand,  he  is  found  to  be  physically  qualified,  the  profes- 
sional examination  is  entered  upon.  The  professional  examination  is  in 
part  theoretical,  in  part  practical,  and  is  in  part  based  upon  the  official 
record  of  service  of  the  officer  undergoing  examination.  The  examination 
is  required  to  be  conducted  as  far  as  possible  orally.  If  the  oral  examination 
be  unsatisfactory,  however,  the  examination  is  continued  in  writing,  in  the 
form  of  questions  to  which  written  answers  are  required.  The  practical 
part  of  the  examination,  which  is  carried  forward  on  the  drill-ground,  con- 
sists in  the  execution  of  maneuvers,  the  giving  of  commands,  and  of  the 
solution  of  problems  in  minor  tactics.  The  record  of  service  of  the  candi- 
date, as  furnished  by  the  War  Department,  is  also  considered  by  the  board. 
The  several  subjects  of  examination,  and  the  relative  weights  to  be  attached 
to  each,  are  set  forth  in  the  regulations  prescribed  by  the  President  and 
in  Buch  special  instructions  as  may  be  furnished  the  board  by  the  Secretary 
of  War.  The  order  of  examination  and  the  supervision  of  its  details, 
including  the  selection  of  questions  in  each  of  the  prescribed  subjects, 
together  with  the  weight  to  be  attached  to  particular  questions  and  the 
time  to  be  devoted  to  each  subject,  are  regulated  by  the  board.1 

Record. — The  record  or  report  of  the  examination,  which  is  similar  in 
iorm  to  the  record  of  a  court-martial,  is  kept  by  the  recorder  under  the 
supervision  of  the  board;  a  separate  report  being  submitted  in  each  case. 
In  the  case  of  an  officer  found  qualified  for  promotion  the  record  will  set 
forth  the  proceedings  of  the  board,  to  which  will  be  attached  a  summary  of 
ihe  results  of  the  examination,  in  accordance  with  a  form  furnished  for  that 
purpose  by  the  War  Department.1  The  report  or  judgment  of  the  board  is 
ihat  the  officer  is,  or  is  not,  physically  and  professionally  qualified  for 
appointment  or  promotion. 

When  the  board  finds  an  officer  qualified  for  promotion  its  conclusion 
will  be  stated  in  the  following  form:  "The  board  is  of  the  opinion 
that has  the-  physical,  moral,  and  professional  qualifications  to 

will  be  required  to  submit,  for  the  information  of  tbe  board,  a  certificate  as  to  his  phy- 
sical condition.  In  event  of  no  cause  for  disqualification  existing  the  certificate  will 
take  the  following  form  : 

"I  certify,  to  the  best  of  my  knowledge  and  belief,  that  I  am  not  affected  with  any 
form  of  disease  or  disability  which  will  interfere  with  the  performance  of  the  duties  of 
the  grade  for  promotion  to  which  I  am  undergoing  examination." 

When  the  board  finds  an  officer  physically  incapacitated  for  service  it  shall  conclude 
the  examination  by  finding  and  reporting  the  cause  which,  in  its  judgment,  has  pro- 
duced bis  disability,  and  whether  such  disability  was  contracted  in  the  line  of  duty. 

Any  officer  reported  by  a  retiring  board  as  incapacitated  by  reason  of  physical  dis- 
ability, the  result  of  an  incident  of  service,  shall,  if  the  proceedings  of  said  board  are 
approved  by  the  President,  be  regarded  as  physically  unfit  for  promotion  within  the 
meaniug  of  section  8  of  the  Act  of  October  1,  1800,  and  will  be  retired  with  the  rank  to 
which  his  seniority  entitles  him  whenever  a  vacancy  occuis  that  otherwise  would  result 
in  his  promotion  on  the  active  list ;  provided  that  before  the  occurrence  of  such  vacancy 
iie  shall  not  have  been  placed  on  the  retired  list.  General  Orders,  No.  41,  A.  G.  O.,  of 
1897. 

1  Ibid. 
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perform  efficiently  all  the  duties  of  the  grade  to  which  he  will  next  be 
eligible,  and  recommends  his  promotion  thereto."  l 

Where  an  officer  is  foand  physically  disqualified  the  record  will  be 
authenticated  by  all  the  members,  including  medical  officers  and  the 
recorder.  In  all  other  cases  the  medical  officers  will  not  be  required  to  sign 
the  proceedings.  If  any  member  dissents  from  the  opinion  of  the  board, 
the  fact  of  such  dissent  will  be  set  forth  in  the  record.1 

Whenever  the  board  finds  an  officer  disqualified  for  promotion  from  any 
cause,  the  examination  papers  will  be  attached  to  the  proceedings  and  the 
record  will  contain  a  full  statement  of  the  case.  The  record  when  com- 
pleted is  forwarded  to  the  Adjutant- General  of  the  Army  for  the*  action  of 
the  Secretary  of  War.1 

Approval  and  Confirmation. — If  the  report  in  the  case  of  a  particular 
officer  be  favorable  and  the  action  of  the  board  receives  the  approval  of 
the  Secretary  of  War,  the  officer  becomes  entitled  to  promotion  upon  the 
occurrence  of  a  proper  vacancy.  If  he  be  a  candidate  for  appointment 
merely,  he  becomes  eligible  to  selection  for  appointment.*  If  the  report  of 
the  board  be  unfavorable,  the  Act  of  October  1,  1890,  becomes  operative  in 
the  following  manner: 

(1)  If  the  officer  be  found  physically  disqualified  and  if  the  disability  is 
found  to  have  been  contracted  in  the  line  of  duty,  the  candidate  is  to  be 
retired,  as  of  the  date  when  his  promotion  accrues,  with  the  rank  of  the 
grade  to  which  he  would  have  been  promoted  had  he  been  found  physically 
qualified.8 

(2)  If  the  failure  to  qualify  be  due  to  professional  incapacity,  or  to 
physical  disability  not  contracted  in  the  line  of  duty,  the  officer  next  below 
him  in  rank  having  passed  such  examination  shall  receive  the  promotion, 
and  the  officer  becomes  entitled  to  a  re-examination  at  the  end  of  one  year, 
•during  which  period  he  is  suspended  from  promotion;  and  if  upon  such 
re-examination  he  is  found  to  be  still  disqualified,  the  law  provides  that  he 
shall  be  honorably  discharged  from  the  military  service  with  one  year's  pay.* 

(3)  If  the  officer  was  appointed  from  civil  life,  or  was  an  officer  of 
volunteers  only,  or  of  the  militia,  called  into  the  service  of  the  United 
States  during  the  War  of  the  Rebellion,  and  is  found  to  be  disqualified  for 

1  General  Orders,  No.  41,  A.  G.  O.,  of  1897.  No  officer  will  be  passed  who  fails  to 
obtain  75  per  cent  in  each  of  the  written,  oral,  and  practical  examinations.     7^/. 

Graduating  diplomas  of  the  infantry  and  cavalry  school,  and  of  the  artillery  school, 
dated  not  more  than  five  years  anterior  to  examination,  shall  be  accepted  as  evidence  of 
proficiency,  except  for  physical  examination.    Ibid. 

*  An  officer  of  the  line,  on  passing  the  examination  for  a  vacancy  in  the  Ordnance  or 
Signal  Departments,  does  not  become  an  ordnance  or  signal  officer  by  a  mere  transfer. 
He  must  be  appointed,  confirmed,  and  commissioned  in  the  usual  way.  Dig.  J.  A.  Gen., 
550,  par.  2.  The  examination  being  a  statutory  condition  precedent  to  such  appoint- 
jnent. 

*  Section  8,  Act  of  October  1, 1890  (26  Stat,  at  Large,  502). 
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promotion,  for  any  cause  not  incident  to  the  line  of  duty,  he  becomes 
entitled  to  a  reexamination  at  the  end  of  one  year,  as  in  the  previous  case. 
If  he  fails  to  pass  such  re-examination,  he  is  to  be  placed  upon  the  retired 
list.1 

RETIRING   BOARDS. 

Constitution  and  Composition. — When  for  any  cause  an  officer  has 
become  physically  incapacitated  for  the  performance  of  his  duty,  the  lav 
authorizes  the  Secretary  of  War,  under  the  direction  of  the  President,  to 
"  assemble  an  army  retiring  board  consisting  of  not  more  than  nine  nor  less 
than  five  officers,  two  fifths  of  whom  shall  be  selected  from  the  medical 
corps.  The  board,  excepting  the  officers  selected  from  the  medical  corps, 
shall  be  composed  as  far  as  may  be  of  seniors  in  rank  to  the  officer  whose 
disability  is  inquired  of."  a 

These  boards  are  constituted  in  every  case  by  the  Secretary  of  War;  their 
composition,  subject  to  the  qualification  that,  save  for  "  the  officers  selected 
from  the  medical  corps,  the  board  shall  be  composed  as  far  as  may  be  of 
seniors  in  rank  to  the  officer  whose  disability  is  inquired  of/'  is  left  to  the 
discretion  of  the  convening  authority.' 

Procedure. — It  is  the  duty  of  a  retiring  board  to  "  inquire  into  and 
determine  the  facts  touching  the  nature  and  occasion  of  the  disability  of  any 
officer  who  appears  to  be  incapable  of  performing  the  duties  of  his  office."  * 
To  enable  the  President  to  correctly  execute  the  laws  respecting  the  retire- 
ment of  commissioned  officers,  the  investigation  should  be  so  conducted  as 
to  determine  (1)  whether  the  alleged  disability  exists  to  such  an  extent  as 
to  render  the  officer  incapable  of  performing  the  duties  of  his  office,  and 
(2)  whether  such  disability  is  or  is  not  the  result  of  an  incident  of  service.* 

Retiring  boards  are  created  and  their  procedure  is  to  a  great  extent 
regulated  by  statute;  where  the  statutes  are  silent  in  respect  to  procedure 

1  Section  3,  Act  of  October  1,  1890  (36  Stat,  at  Large,  508). 

*  Section  1246,  Revised  Statutes. 
»  Ibid. 

4  The  investigation  of  a  retiring  board  is  not  affected  by  any  limitation  as  to  time,  as 
is  that  of  a  court-martial.  Such  a  board  may  therefore  inquire  Into  the  matter  of  a 
disability  however  long  since  it  may  have  originated.    Dig.  J.  A.  Gen.,  664,  par.  2. 

*  A  retiring  board  may  inquire  into  and  determine  the  facts  touching  the  nature  and 
occasion  of  the  disability  of  any  officer  who  appears  to  be  incapable  of  performing  the 
duties  of  his  office,  and  shall  have  such  powers  of  a  court-martial  and  of  a  court  of 
inquiry  as  may  be  necessary  for  that  purpose.    Section  1248,  Revised  Statutes. 

It  does  not  affect  the  authority  to  retire  under  Sec.  1251,  Rev.  Sts.,  that  the  incapa- 
city of  the  officer  may  have  been  found  to  have  resulted  from  a  wound  received  by  him 
while  in  the  volunteer  service  before  entering  the  regular  army.  Dig.  J.  A.  Gen.,  665, 
par.  4. 

Under  Sec  1252,  Rev.  Sts.,  an  officer  may,  in  the  discretion  of  the  President,  legally 
be  retired  by  reason  of  an  incapacity  resulting  from  habitual  drunkenness.  Ibid., 
par.  5. 

Held  that  the  law— Sees.  1248  and  1249,  Rev.  Stats.— contemplated  an  existing  and 
not  a  purely  prospective  and  contingent  incapacity  ;  and  that  an  inquiry  Into  m  officer's 


MILITARY  BOABDB.  287 

they  are  goYerned  by  the  same  rules  as  other  military  tribunals.'  The  mem- 
bers are  sworn  to  the  honest  and  impartial  discharge  of  their  duties.'  The 
investigation,  like  that  of  a  court  of  inquiry,  is  conducted  by  the  board  or, 
tinder  its  direction,  by  the  recorder.  The  law  confers  upon  an  officer 
appearing  before  a  retiring  board  the  right  to  "  a  full  and  fair  hearing" ;  *  he 
is  therefore  entitled  to  the  privilege  of  being  represented  by  counsel,  and  of 
cross-examining  the  witnesses  summoned  to  testify  as  to  his  disability.  He 
may  also  introduce  testimony  in  rebuttal,  and  at  the  close  of  his  case  may 
submit  a  statement  respecting  the  character  and  causes  of  his  disability.1 

Record. — The  record,  which  is  kept  by  the  recorder  under  the  direction 
of  the  board,  should  show  affirmatively  that  the  board  has  jurisdiction  of  the 
case  investigated  by  it,  and  that  the  requirements  of  the  several  statutes 
regulating  its  procedure  have  been  fully  complied  with.  It  is  authenticated 
by  the  signatures  of  the  members  and  recorder,  and  is  transmitted  to  the 
convening  authority  for  the  action  of  the  President.  Like  the  records  of 
other  military  tribunals,  it  may  be  returned  by  the  reviewing  authority  for 
revision,  or  for  further  inquiry  as  to  the  nature  and  extent  of  the  disability 
alleged,  or  for  a  reconsideration  of  the  findings  of  the  board  upon  the  ques- 
tion of  incapacity. 

Approval  of  Finding. — The  finding  of  a  retiring  board  is  in  all  cases 
"  in  the  nature  of  a  recommendation,  and  till  it  is  '  approved  by  the  Presi- 
dent '  no  retirement  can  be  ordered  thereupon."  * 

general  efficiency  could  be  pertiuent  only  in  so  far  as  it  could  be  regarded  as  going  to 
show  that  his  inefficieucy,  if  found,  was  the  result  of  an  impairment  of  health.  Big. 
J.  A.  Gen.,  668,  par.  16.    See.  also,  note  8,  post. 

1  The  provision  of  Sec.  1253,  Rev.  Stats.,  that  an  officer  shall  not  "  be  whoUy  retired 
from  the  service  without  a  full  and  fair  bearing  before  an  army  retiring  board  if,  upon 
due  summons,  he  demands  it,"  may  be  said  to  entitle  an  officer  subject  to  be  thus  retired 
to  appear  before  the  board  (with  counsel  if  desired),  and  to  introduce  testimony  of  bis 
own,  and  cross-examine  the  witnesses  examined  by  the  board,  including  the  medical 
members  of  the  board  who  may  have  taken  part  In  the  medical  examination  and  have 
stated  or  reported  to  the  board  the  result  of  the  same.  If  the  officer  does  not  elect  to 
appear  before  the  board  when  summoned,  he  waives  the  right  to  a  hearing,  and  cannot 
properly  take  exception  to  a  conclusion  arrived  at  in  his  absence.*    Ibid.,  665,  par.  7. 

*  Section  1347,  Revised  Statutes. 

«  Section  1253,  ibid.  See,  also,  note  1,  $upra.  The  provision  of  Sec.  1248,  Rev. 
Stats.,  giving  to  a  retiring  board  such  powers  of  a  court-martial  and  court  of  inquiry  as 
may  be  necessary  to  enable  it  to  inquire  into  and  determine  a  question  of  alleged  dis- 
ability, does  not  authorize  such  a  board  to  entertain  a  charge  of  military  offense  as 
such,  or  to  try  an  officer.    Dig.  J.  A.  Gen.,  664,  par.  1. 

Held  that  the  "  cause"  of  "incapacity "  intended  in  Sec.  1249,  Rev.  Stats.,  was  a 
physical  cause  ;  that  moral  obliquity  was  not  had  in  view  ;  and  that  the  matter  of  the 
financial  integrity  of  the  officer  was  beyond  the  jurisdiction  of  the  board.  So  field  thnt 
the  board  was  not  authorized  to  recommend  the  retirement  of  an  officer  because  he  did 
not  pay  his  debts.  Held  also  that  the  inability  of  a  disbursing  officer  to  furnish  a  bond 
when  duly  required  to  do  so  was  not  sufficient  ground  for  his  retirement.  Ibid.,  667, 
par.  15. 

4  Dig.  J.  A.  Gen.,  665,  par.  8. 

•  It  Is  held  by  the  Attorney-General  (16  Oping.,  SO)  that  where  an  officer  of  the  Navy  had  been 
retired  without  having  had,  through  no  fault  of  his  own,  the  full  and  fair  hearing  before  the  board  to 
which  he  was  entitled  by  Sec.  1456,  Rev.  8ts.,  and  the  vacancy  on  the  active  list  occasioned  by  his 
retirement  had  not  been  filled,  the  President  would  be  authorised  to  revoke  the  order  of  the 
meat  so  that  the  officer  might  have  the  proper  hearing  before  final  action  in  his  case. 
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Such  finding,  however,  when  "  approved  by  the  President  is  conclusive 
as  to  the  facts.  The  board  finds  the  facts  and  the  President  approves  or 
disapproves  the  finding,  bat  the  law  does  not  empower  him  to  modify  the 
finding  or  to  substitute  a  different  one.  There  is  here  a  judicial  power 
vested  in  the  two  and  not  in  the  President  acting  singly,  and  when  the 
power  has  been  once  fully  exercised  it  is  exhausted  as  to  the  case." l 

Action  in  respect  to  retirement  of  an  officer  is  completed  by  the  issuance 
of  an  order  by  the  President,  in  accordance  with  the  approved  action  of  the 
board,  placing  the  officer  on  the  retired  list  or  wholly  retiring  him  from 
service. 

Retired  officers  (except  as  otherwise  provided  by  law)  "  do  not  hold 
public  office.*  They  are  in  fact  pensioners.  The  position  and  pay  given 
them  constitute  a  form  of  pension  the  rate  or  amount  of  which  is  deter- 
mined by  the  rank  held  by  them  at  the  date  of  their  retirement.  They  ex- 
ercise no  functions  and  receive  no  emoluments  of  office,  but  are  pensioned 
for  past  faithful  services  or  disabilities  contracted  in  the  line  of  duty. ' '  Their 
condition  and  the  status  of  a  publio  office  have  no  characteristics  in  common.' 

An  officer  "  wholly  retired  "  in  conformity  with  the  approved  proceedings 
of  a  retiring  board  ceases  to  be  an  officer  of  the  Army,  and  can  only  be 
restored  thereto  in  pursuance  of  an  appointment  by  the  President  with  the 
advice  and  consent  of  the  Senate/ 

BOARDS  OP  SURVEY. 

Jurisdiction. — A  board  of  survey  is  a  tribunal  created  by  the  Army 
Regulations/  and  called  into  being  by  a  post  or  department  commander  • 
for  the  purpose  of  investigating  questions  of  responsibility  arising  in  connec- 
tion with  the  receipt,  issue,  or  distribution  of  public  property,  .or  a  similar 
question  in  regard  to  its  use  or  preservation.  Not  being  created  by  statute, 
boards  of  survey  are  without  power  to  call  witnesses,  or  to  examine  them 
under  oath  should  they  voluntarily  appear.7    They  can  act  only  upon  evi- 

1  Dig.  J.  A.  Gen.,  668,  par.  18.     See,  also,  U.  S.  vs.  Burchurd,  125  U.  S.,  179. 

'  See  Sections  1259,  1260,  and  1860,  Revised  Statutes,  and  the  Acts  of  Jane  16,  1880, 
(21  Stat,  at  Large,  118,)  Aug.  6,  1894,  (28  ibid.,  235.)  July  81,  1894,  (28  ibid.,  205,)  and 
June  3,  1896  (29  ibid.,  205). 

■  Ibid.,  par.  19.  See,  also,  People  w.  Duane,  121  N.  Y.,  867 ;  20  Opin.  Att.-Gen., 
686. 

*  Miller  w.  U.  S.,  19  Ct.  Cls.,  888. 

*  See  paragraphs  708-723,  Army  Regulations  of  1895. 

*  See  par.  709,  A.  R.  1895. 

1  A  board  of  survey  is  not  a  court  and  cannot  legally  exercise  the  powers  expressly 
vested  by  statute  in  courts-martial  or  courts  of  inquiry.  It  is  no  part  of  the  province  of 
a  board  of  survey  to  convict  of  crime.  Where  such  a  board,  in  fixing  upon  an  officer  a 
pecuniary  responsibility  for  the  loss  of  certain  subsistence  stores,  expressed  incidentally 
the  opimou  that  the  same  had  been  stolen  by  a  certain  soldier,  held  that  this  opinion 
could  not  operate  as  a  finding  of  theft,  or  constitute  authority  for  the  stopping  against 
the  pay  of  the  soldier  of  the  value  of  the  stores.     Dig.  J.  A.  Gen.,  179,  par.  1. 

There  is  no  statute  or  regulation  authorizing  the  swearing  of  a  board  of  survey  or  its 
members,  nor  indeed  is  it  necessary  or  suitable  that  such  a  body,  not  being  a  court, 
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dence  submitted  to  them  in  the  form  of  affidavits  by  the  parties  to  the 
investigation.  They  may  also  examine  the  contents  of  packages,  verify  their 
correctness,  and  report  the  condition  of  stores  submitted  to  them  for  exami- 
nation.1 Like  other  military  tribunals,  the  power  of  a  board  of  survey  is 
restricted  to  a  recommendation,  based  upon  the  evidence  submitted  to  it,  in 
respect  to  the  question  of  responsibility  referred  to  it  for  examination. 

Constitution. — A  board  of  survey  will  be  called  by  the  commanding 
officer  of  the  post  or  station.  It  will  be  composed  of  three  officers,  exclusive 
of  the  commanding  officer  and  those  who  are  interested,  if  that  number  be 
present  for  duty;  otherwise  of  as  many  as  are  so  present,  exclusive  of  the 
commanding  and  interested  officers;  or  if  none  but  the  commanding  officer 
and  interested  officers  be  present  for  duty,  then  of  the  commanding  officer. 
When  only  the  responsible  or  interested  officer  is  present,  he  will  not  consti- 
tute himself  a  board  of  survey,  but  will  famish  the  department  commander 
his  certificate  of  facts  and  circumstances,  supported  by  affidavits  of  enlisted 
men  or  others  who  are  cognizant  thereof.  Should  a  case  thus  presented  not 
be  considered  satisfactory,  or  in  a  case  in  which  only  interested  officers  with 
opposing  interests  are  present  for  duty  at  the  post,  the  department  com- 
mander may  make  the  necessary  investigation.* 

Procedure. — A  board  of  survey  must  fully  investigate  matters  submitted 
to  it.  It  will  call  for  all  evidence  attainable,  and  will  not  limit  its  inquiries 
to  proofs  or  statements  presented  by  parties  in  interest.  It  will  rigidly 
scrutinize  the  evidence,  especially  in  cases  of  alleged  theft  or  embezzlement, 
and  will  not  recommend  the  relief  of  officers  or  soldiers  from  responsibility 
unless  fully  satisfied  that  those  charged  with  the  care  of  property  have  per-* 
formed  their  whole  duty  in  regard  to  it.  In  no  case,  however,  will  the 
report  of  a  board  take  the  place  of  the  evidence  required  in  paragraph  682.' 

Evidence. — The  party  responsible  for  the  property  to  be  surveyed  will 
in  all  cases  furnish  the  original  certificates  or  affidavits  upon  which  he  relies 

should  be  specially  sworn.     Dig.  J.  A.  Gen.,  179,  par.  2.    Its  members  act  upon  the 
sanction  of  their  respective  oaths  of  office. 

1  For  example,  It  investigates  and  determines  questions  involving  the  character, 
amount,  and  cause  of  damage  or  deficiency  which  public  property  may  have  sus- 
tained in  transit,  store,  or  use,  and  which  is  not  the  result  of  ordinary  wear  and  tear 
of  the  service,  and  reports  the  investigation  made,  its  opinions  thereon,  and  fixes 
responsibility  for  such  damage  or  deficiency  upon  the  proper  party.  It  makes  inven- 
tories of  property  ordered  to  be  abandoned  when  the  articles  have  not  been  enumerated 
in  the  orders  for  abandonment.  It  recommends  the  prices  at  which  damaged  clothing 
may  be  issued,  and  the  proportion  in  which  supplies  shall  be  issued  in  consequence  of 
damage  or  deterioration  that  renders  them,  at  the  usual  rate,  unequal  to  the  regulation 
allowance,  fixing  in  each  instance  responsibility  for  actual  condition.  It  verifies  the 
discrepancy  between  invoices  and  the  actual  Quantity  or  description  of  property  trans- 
ferred from  one  officer  to  another,  fixes  definitely  amounts  received  for  which  the 
receiving  officer  must  receipt,  and  ascertains,  as  far  as  possible,  where  and  how  the 
discrepancy  has  occurred.  It  inventories  and  reports  the  condition  of  property  in  the 
possession  of  deceased  officers  as  provided  for  in  paragraph  84. 

1  Par.  709,  A.  R.  1895. 

*  Par.  710,  ibid.    Army  Regulations  of  1895. 
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to  relieve  him  from  responsibility,  and  the  number  of  duly  attested  copies 
thereof  required  by  a  board  of  survey  to  accompany  its  proceedings.1 

A  board  of  survey  has  no  power  to  administer  oaths  either  to  its  mem- 
bers or  to  witnesses  before  it,  but  it  should  hear  in  person  or  by  letter  all 
persons  concerned  in  the  subject-matter  before  it.* 

Ho  Power  to  Condemn. — "  A  board  of  survey  cannot  condemn  public 
property.  Its  action  is  purely  advisory.  It  is  called  for  the  purpose  of 
ascertaining- and  reporting  facts,  submitting  opinions,  and  making  recom- 
mendations upon  questions  of  responsibility  which  may  arise  through  acci- 
dent, mistake,  or  neglect";'  the  power  to  condemn  being  vested,  in  ac- 
cordance with  Section  1241  of  the  Revised  Statutes,  in  officers  specially 
empowered  by  the  Secretary  of  War  for  that  purpose. 

Record. — The  proceedings  of  a  board  of  Burvey  will  be  prepared  in 
triplicate  and  signed  by  each  member  who  concurs  in  the  finding.  Should 
a  member  not  concur,  he  will  submit  a  minority  report,  to  be  embodied  in 
the  record  immediately  after  the  majority  report  and  signed  by  the  dissent- 
ing member.  The  proceedings  will  then  be  submitted  to  the  convening 
authority  for  approval  or  disapproval.4 

Approval,  Confirmation,  etc. — When  the  value  of  the  property  submitted 
for  survey  or  the  loss  or  damage  to  be  inquired  into  does  not  exceed  five 
hundred  dollars  and  the  interested  officer  does  not  request  the  department 
commander's  action,  the  proceedings  of  the  board  will  be  considered  com- 
plete for  submission  as  a  property  voucher  upon  the  approval  of  the  con- 
vening authority.  One  copy  will  then  be  forwarded  to  department  head- 
quarters and  the  others  delivered  to  the  officer  accountable.* 

Should  the  proceedings  be  disapproved  by  the  convening  authority,  or 
should  the  value  of  the  property  submitted  for  survey  or  the  loss  or  damage 
to  be  inquired  into  exceed  five  hundred  dollars,  or  whatever  the  amount 
involved,  should  the  officer  pecuniarily  interested  request  it,  the  proceedings 
in  triplicate  will  be  forwarded  to  the  department  commander  for  review,  and 
with  his  action  are  complete.  One  copy  will  then  be  filed  at  department 
headquarters  and  the  others  sent  to  the  accountable  officer.  But  all  pro- 
ceedings of  boards  of  survey,  whatever  their  nature  or  the  amounts  involved, 
are  subject  on  call  to  the  approval  or  disapproval  of  the  department  com- 
mander or  such  other  action  on  his  part  as  the  merits  of  the  case  or  the  in- 
terests of  the  Government  may  in  his  opinion  require.- 

»  Par.  711,  A.  R.  1895. 

*  Par.  712,  A.  R.  1895.  See,  also,  note  7,  page  288  A  board  of  survey  has  no  legal 
capacity  to  swear  persons  attending  before  it  as  witnesses ;  nor  is  it  within  the  province 
of  an  executive  order  to  authorize  such  a  board  to  administer  an  oath  either  to  itself  or  to 
a  witness.     Dig.  J.  A.  Gen.,  179,  par.  2. 

A  board  of  survey,  though  it  may  not  swear  witnesses,  may  receive  and  file  with  its 
report  affidavits  of  persons  cognizant  of  facts  under  investigation.  But  such  a  board 
would  not  in  general  be  justified  in  charging  a  soldier  with  the  value  of  public  property 
lost  or  damaged,  upon  the  affidavit  alone  of  an  interested  party — as,  for  example,  the 
officer  responsible  in  law  for  such  property.     Ibid.,  pnr.  3. 

»  Par.  713,  A.  R.  181)5      4  Par.  714,  ibid.      »  Par.  715,  ibid.     •  Par.  716,  ibid. 
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Properly  approved  proceedings  of  boards  of  survey  may  be  submitted  as 
vouchers  to  property  returns.  They  are  not  to  be  considered  as  conclusive 
until  accepted  by  the  Secretary  of  War.  Until  then  they  are  to  be  regarded 
simply  as  the  opinions  and  recommendations  of  disinterested  officers,  to  aid 
in  the  settlement  of  questions  of  accountability  between  the  Government  and 
the  individuals  concerned.  If,  on  examination  in  the  proper  bureau,  they 
exhibit  serious  errors  or  defects  either  of  investigation  or  of  finding,  they 
will  not  be  accepted  as  sufficient  vouchers,  and  the  officer  submitting  them 
will  be  duly  notified,  that  he  may  have  opportunity  to  make  explanations  or 
appeal  to  the  Secretary  of  War.1 

Boards  of  Survey  in  Cases  of  Desertion. — Whenever  a  case  of  desertion 
occurs,  the  Regulations  require  that  a  board  of  survey  shall  "  be  called  to 
ascertain  whether  he  has  lost  or  abstracted  any  articles  of  Government 
property,  and  if  so,  to  determine  the  money  value  of  the  same.  The  value 
of  the  articles  thus  found  to  be  missing  will  be  charged  against  the  deserter 
on  the  next  muster  and  pay  roll  of  his  company,  which  will  be  accompanied 
by  a  copy  of  the  board's  report.  A  copy  of  so  much  of  the  proceedings  as 
relates  to  the  property  charged  on  any  roll  will  accompany  the  return  to 
which  the  property  pertains.  The  board  will  also  fully  investigate  the  cir- 
cumstances attending  desertion,  especially  the  causes  which  induced  it,  and 
make  a  separate  report  in  each  case  of  its  investigation  and  conclusions 
thereon,  which  will  be  transmitted  to  department  headquarters  through 
intermediate  channels."  * 

1  Par.  718,  A.  R  1895.  The  proceedings  of  a  board  of  survey  which  recommends 
the  relief  of  officers  nod  enlisted  men  from  responsibility  should  not  be  approved  unless 
full  aud  careful  investigation  and  convincing  proof  to  sustain  the  board's  findings  ap- 
pear.    Par.  717,  A.  R.  1895. 

At  posts  or  stations  not  under  the  control  of  department  commanders  commanding 
officers  will  be  governed  by  these  regulations  In  convening  boards  of  survey  and  acting 
opon  their  proceedings,  but  in  cases  referred  to  in  paragraph  716  will  forward  the 
papers  to  the  chiefs  of  bureaus  to  which  the  property  pertains.     Ibid.,  par.  719. 

Separate  proceedings  of  boards  of  survey  will  be  bad  for  each  stuff  department  con- 
cerned.    Ibid.,  par.  720. 

Wheuever  a  board  recommends  a  stoppage  against  an  enlisted  man  and  the  recom- 
mendation is  approved,  the  convening  authority  will  cause  a  copy  of  the  proceedings  to 
he  furnished  to  the  company  commander,  who  will  charge  the  amount  on  the  next 
muster  and  pay  rolls  of  the  company.    Ibid,,  721. 

If  an  inspection  of  property  follows  the  action  of  a  board  of  survey  thereon,  one  copy 
of  the  proceedings  will  accompany  the  inventory  and  inspection  report  which  is  trans- 
mitted a«*  a  voucher  to  the  officer's  returns,  and  another,  with  the  inventory  and  inspection 
report,  will  be  filed  by  the  officer  with  his  retained  papers.     Ibid.,  par.  722. 

For  private  property  of  officers  or  enlisted  men  lost  or  destroyed  in  the  military 
service,  without  fault  or  negligence  on  the  part  of  the  claimaint,  "  where  the  private 
property  so  lost  or  destroyed  was  shipped  on  board  an  uusea worthy  vessel  by  order  of 
any  officer  authorized  to  give  such  order  or  direct  such  shipment,"  or  "  where  it  appears 
that  the  loss  or  destruction  of  the  private  property  of  the  claimant  was  in  consequence  of 
bis  having  given  his  attention  to  the  saving  of  the  property  belonging  to  the  United  States 
which  was  in  danger  at  the  same  time  and  under  similar  circumstances,"  compensation 
may  be  made  under  the  provisions  of  the  Act  of  Congress  approved  March  3,  1885.* 
Proceedings  of  a  board  of  survey  will,  if  possible,  accompany  each  application  under  this 
Act,  showing  fully  the  circumstances  attending  the  loss.     Ibid.,  par.  723. 

*  Par.  115.  A.  R.  1895.    Department  commanders  will  carefully  consider  the  special 

*  28  Stat,  at  Large,  260. 
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The  purpose  in  convening  this  board  is  twofold:  (1)  To  ascertain  the 
exact  accountability  of  the  soldier  in  respect  to  the  Government  property  in 
his  possession.  This  with  a  view  to  fix  the  responsibility  therefor  and  to 
determine  whether,  in  addition  to  a  charge  of  desertion,  the  offender  shall  be 
charged  with  the  loss  or  abstraction  of  property.  (2)  To  ascertain  if 
possible  the  exact  cause  of  desertion  in  every  case.  This  with  a  view  to  dis- 
cover the  causes  of  desertion,  generally,  in  the  Army,  and  thus  to  enable  a 
resort  to  be  had  to  such  remedial  or  preventive  measures  as  will  be  calculated 
to  diminish  its  frequency  or  prevent  its  occurrence. 

Boards  to  Determine  the  Character  given  to  Discharged  Enlisted  Men. 
— The  law  requires  that  a  soldier,  when  honorably  discharged  at  expiration 
of  service,  or  for  other  cause  not  involving  a  status  of  dishonor,  shall  be 
furnished  with  a  formal  certificate  of  discharge,  signed  by  his  post  com- 
mander. This  instrument  contains  a  certificate  by  the  company  commander 
of  the  discharged  soldier  in  respect  to  the  character  borne  by  him  during 
the  period  of  his  enlistment. 

"  The  company  commander  will,  before  submitting  the  discharge  certifi- 
cate to  the  proper  officer  for  signature,  inform  the  soldier  of  the  character 
he  intends  to  give  him.  Should  the  soldier  feel  that  injustice  will  be  done 
him  thereby  he  may  at  once  apply  for  redress  to  the  post  commander,  who 
will  immediately  convene  a  board  of  officers  to  determine  the  facts  in  the 
case,  and  will  briefly  note  the  finding  of  the  board,  if  approved  by  him,  on 
the  discharge  certificate.  But  in 'all  cases  where  the  company  commander 
deems  a  soldier's  services  unfaithful,  he  should  whenever  practicable  notify 
the  soldier,  at  least  thirty  days  prior  to  discharge,  of  the  character  which  he 
intends  to  give,  in  order  that  the  soldier  may  have  ample  opportunity  to 
apply  for  and  be  heard  before  the  board."  * 

"  This  board  may  be  called  upon  the  application  of  the  post  or  company 
commander,  and  if  by  the  former  the  department  commander  shall  appoint 
it.  The  character  given  by  the  company  commander,  also  the  character 
found  by  the  board,  will  be  noted  on  the  muster-roll."  * 

"  The  proceedings  of  the  board,  showing  all  the  facts  pertinent  to  the 
inquiry,  with  the  views  of  the  intermediate  commanders  indorsed  thereon, 
will  be  transmitted  for  the  consideration  and  action  of  the  War  Depart- 
ment."* 


reports  made  in  accordance  with  tne  foregoing  paragraph,  and  on  or  before  the  1st  of 
August  of  each  year  forward  to  the  Adjutant-General  of  the  Army  reports  of  the  deser- 
tions which  have  occurred  within  their  commands  during  the  preceding  fiscal  year,  with 
au  expression  of  their  views  as  to  the  causes  of  the  same  and  the  measures  which  should 
be  taken  to  prevent  their  recurrence.  Commanders  of  posts  and  officers  in  charge  of 
recruiting  stations  will  take  prompt  action  to  arrest  all  deserters  amenable  to  trial  and 
punishment.     Par.  116.  A.  R.  1895. 

1  Par.  148,  A.  R.  1895.    See,  also,  the  Fourth  Article  of  War. 

•  Ibid. 

9  Ibid,    The  cause  of  discharge  and  the  soldier's  age  at  its  date  will  be  stated  in  the 
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Other  Forms  of  Discharge. — A  dishonorable  discharge  is  a  discharge- 
expressly  imposed  as  a  punishment  by  sentence.  Such  a  discharge  is  held 
also  to  be  involved  in  a  sentence  "  to  be  drummed  out  of  the  service.'9  It  is 
only  by  a  sentence  that  a  dishonorable  discharge  can  be  authorized.  Being 
a  punishment^  it  cannot  be  prescribed  by  an  order.  In  a  case  of  this  dis- 
charge the  word  "  dishonorably  "  is  inserted  before  the  word  "  discharged  " 
in  the  certificate,  and  it  is  added  that  the  discharge  is  given  pursuant  to  the 
sentence  of  a  certain  general  court-martial,  specifying  it  by  reference  to  the 
order  by  which  it  was  constituted.1 

body  of  the  discharge  certificate.  His  character  will  be  accurately  described  at  the  bot- 
tom of  the  certificate,  but  if  not  sufficiently  good  to  allow  of  his  re-enlistment,  that  por- 
tion of  the  certificate  relating  to  his  character  will  be  cut  off.  The  words  "Service  hon- 
est and  faithful"  or  "Service  not  honest  and  faithful,"  as  the  case  may  be,  will  be 
entered  under  ' '  Remarks  "  in  the  military  record  on  the  back  of  the  discharge  certificate, 
and  will  also  be  noted  on  the  final  statements.  Par.  148,  A.  R.  1896.  bee,  also,  the 
Fourth  Article  of  War. 

The  final  statements  required  by  par.  141,  A.  R.  1895,  to  be  furnished  with  the  dis- 
charge, constitute  no  part  of  the  discharge  :  the  discharge  is  complete  without  them. 
Dig.  J.  A.  Gen.,  859,  par.  17. 

The  statement  of  M  dwracter"  appended  to  the  certificate  is  no  part  of  the  discharge. 
This  description  is  devolved  by  par.  148,  A  R.  1895,  upon  the  commanding  officer  whose 
duty  it  may  be  to  make  out  the  discharge.      The  Army  Regulations  do  not  give  to  his- 
superior  any  authority  over  the  subject.    (See  G.  O.  74,  H.  Q.  A.,  of  1881.)    Ibid., 
par.  18. 

1  Dig.  J.  A.  Gen.  861,  par.  25.  Held  that  an  executed  dishonorable  discharge  was  an 
absolute  expulsion  from  the  Army,  and  as  such  did  not  merely  terminate  the  particular 
enlistment,  but  covered  all  previous  unexecuted  enlistments  of  the  soldier,  if  any.  Ibid., 
par.  26. 

A  third  species  of  discharge,  recently  recognized,  is  Ditcharge  without  honor. 
The  causes  and  occasions  for  and  upon  which  this  form  of  discharge  may  be  resorted 
to  are  defined  in  par.  151,  A.  R.  1895.  It  is  employed  in  cases  where  there  has  been  no- 
sentence  adjudging  a  dishonorable  discharge,  but  where  the  discharge  awarded  is 
induced  by  conduct  or  circumstances  not  honorable  to  the  soldier — where  his  status 
is  not  one  of  real  honor,  as  where  he  has  been  sentenced  to  a  term  of  imprisonment 
in  a  penitentiary  by  a  civil  court ;  so  where  the  soldier  has  mutilated  himself  in  order 
to  obtain  a  discharge,  and  it  is  deemed  expedient  to  discharge  him  without  bringing 
him  to  trial.  Held  that  the  summary  discharges  given  during  the  late  war  for  causes 
tainting  their  character  were  of  this  kind,  although  not  known  by  the  name  of  "dis- 
charges without  honor,"  or  by  any  other  particular  name.  (Sometimes  this  discharge  is 
given  upon  the  remission  of  a  sentence.  See  S.  O.  169,  A.  G.  O.,  of  July  26,  1898.) 
Ibid.,  par.  80. 

The  ground  for  this  discharge  set  forth  in  par.  151,  A.  R.—  disqualification  for  ser- 
vice, physically  or  in'character,  through  his  own  fault — is  a  disqualification  resulting 
from  the  acts  and  habits  of  the  soldier,  and  cannot  fairly  be  established  by  previous 
convictions.     Ibid.,  862,  par.  81. 

Under  sec.  4  of  the  Act  of  June  16,  1890,  the  President  may,  in  his  discretion,  per- 
mit a  soldier  to  purchase  his  discharge  even  if  his  service  has  not  been  faithful.  This 
section  does  not— as  do  sec.  1  (relating  to  pay)  and  sec.  2  (relating  to  discharge  and 
furlough) — prescribe  as  a  condition  to  receiving  its  benefits  that  the  antecedent  service- 
shall  have  been  "faithful."    Ibid.,  par.  82.    See,  also,  the  Fourth  Article  of  War. 


CHAPTER  XV. 

EVIDENCE. 

The  Judicial  Ascertainment  of  Facts. — The  methods  which  are  employed 
by  courts  of  justice  to  ascertain  the  facta — that  is,  the  truth — respecting  any 
past  transaction  closely  resemble  those  resorted  to  by  an  individual  for  a 
similar  purpose.  If  A  desires  to  ascertain  whether  a  particular  act  did  or 
did  not  take  place,  he  addresses  himself  to  those  who  were  in  a  situation  to 
witness  the  occurrence  itself,  and  so  endeavors  to  obtain  from  each  person 
present  his  version  of  the  occurrence.  From  the  testimony  thus  obtained 
he  forms  his  conclusion  as  to  whether  or  not  the  act  took  place.  In  the 
•course  of  his  investigation,  however,  he  finds  that  all  who  were  present  and 
witnessed  the  occurrence  as  bystanders  do  not  give  testimony  of  equal 
importance  or  value.  Some,  having  greater  powers  of  observation  or  better 
memories  than  others,  give  in  consequence  more  valuable  testimony. 
Some  of  the  witnesses  being  children  or  persons  of  weak  or  unsound  mind, 
are  without  the  requisite  mental  capacity  to  observe  facts  or  to  appre- 
ciate their  relations  to  each  other;  others,  by  reason  of  their  bad  character, 
are  not  regarded  as  worthy  of  belief  by  their  fellow  citizens;  still  others  were 
insane  or  quite  under  the  influence  of  intoxicating  liquor  at  the  time  of  the 
occurrence,  and  so  were  incapacitated  from  observing.  A  therefore  rejects 
some  of  the  statements  as  entirely  untrustworthy;  to  others  he  attaches 
weight  in  proportion  to  their  worthiness  of  belief,  and  so  endeavors  to  reach 
a  conclusion  as  to  the  truth  of  the  occurrence  or  event  which  was  the  orig- 
inal subject  of  his  inquiry. 

Evidence. — The  term  evidence  is  in  general  applied  to  that  which 
tends  to  render  evident  or  clear.1  In  its  legal  acceptation  the  term  applies 
to  and  includes  all  matters  of  fact  which  a  court  of  justice  permits  to  be  sub- 
mitted to  the  jury,  in  the  trial  of  a  case,  with  a  view  to  prove  or  disprove 
the  existence  of  a  fact  in  issue.* 

1 1.  Best  on  Evidence.  §  11. 

'  The  Latin  evidentia  and  the  French  evidence  are  commonly  restricted  by  foreign 
jurists  to  those  cases  where  conviction  is  produced  by  the  testimony  of  the  senses:  that 
-which  is  known  as  evidence  to  the  English  law  is  discussed  by  the  canonists  and  civil- 
ians under  the  head  probatio,  and  by  French  writers  under  that  of  preuve.  Ibid.,  §11, 
note. 
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How  Obtained. — Evidence  is  obtained  by  the  application  of  a  system  of 
rales,  partly  statutory  and  in  part  derived  from  the  common  law,  called 
rules  of  evidence.  The  facts  so  presented  are  derived  from  the  testimony  of 
witnesses  who  have  observed  them,  or  from  documents  relating  to  the  case, 
the  production  of  which  has  been  compelled  by  due  process  of  law.1 

Witnesses. —  Witnesses  are  persons  who  appear  in  court  in  obedience  to 
appropriate  summons  and  there  relate,  under  the  sanction  of  an  oath,  such 
facts  pertaining  to  a  particular  case  as  they  have  become  cognizant  of 
through  the  medium  of  their  senses.1 

Purpose  of  Rules  of  Evidence. — The  rules  of  evidence  have  to  do  with 
determining  what  is  called  the  competency  of  witnesses;  that  is,  of  deciding 
whether  a  particular  person  shall  be  permitted  to  testify  at  all ;  and  with  the 
exclusion  of  certain  testimony  from  consideration  of  the  court  upon  the 
ground  that  it  is  likely  to  mislead  and  confuse,  rather  than  to  make  clear, 
the  issue  referred  to  it  for  trial.  They  also  determine  to  a  certain  extent 
the  credibility  of  witnesses,  or  the  weight  that  is  to  be  attached  to  their 
testimony. 

witnesses. 

Duty  of  Witness  to  Testify — Appearance. — The  giving  of  testimony  in 
an  action  at  law  is  an  important  public  duty,  due  from  the  individual  to  the 
State  of  which  he  is  a  citizen.  In  a  criminal  case  every  person  upon  whom 
a  subpoena  has  been  duly  served  must  appear  and  testify,  or  render  himself 
liable  to  punishment  for  contempt.' 

Appearance  of  Military  Persons. — The  attendance  of  military  persons  is 
secured  by  the  issuance  of  orders  from  the  proper  military  authority.  These 
orders  are  based  upon  the  formal  request  of  the  court  or  the  judge-advocate, 
and  a  failure  to  appear  in  obedience  thereto  constitutes,  if  unexplained,  the 
offense  of  disobedience  of  orders,  and  is  punishable  as  such.  Where  the 
witness  is  stationed  at  the  post  or  place  at  which  the  court  sits,  his  attend- 
ance is  obtained  by  a  formal  notification  to  appear  signed  by  the  judge- 
advocate.  To  avoid  misunderstanding,  such  notification  should  reach  the 
witness  through  the  proper  military  channels. 

Appearance  of  Civilians. — To  obtain  the  attendance  of  a  civilian  as  a 
witness  a  formal  subpoena 4  is  issued  by  the  judge-advocate,  in  the  name  of 
the  President,  directing  him  to  appear  in  court  as  a  witness  on  a  day  named. 
If  the  witness  has  in  his  possession  a  book,  paper,  or  other  document 

1  According  to  Professor  Green  leaf ,  the  term  includes  "  all  the  means  by  which  any 
matter  of  fact  the  truth  of  which  is  submitted  to  investigation  is  established  or  dis- 
proved."    Greenleiif  on  Evidence,  §  1. 

*  U.  S.  vs.  Wood   14  Pet..  445;  Barker  vs.  Coit.  1  Root  (Conn.),  225. 

•I.  Greenleaf,  §g  311-819.  and  cases  cited;  U.  S  Constitution,  Amendment  6. 

4  This  writ  is  known  as  the  subpoena  ad  testificandum,  to  distinguish  it  from  the  writs 
next  to  be  described. 
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material  to  a  cause  as  an  instrument  of  evidence,  a  writ  called  a  subpoena 
duces  tecum l  issues  commanding  him  to  appear  in  court  on  a  day  certain, 
and  to  have  with  him  the  particular  paper  or  document  named  and  described 
in  the  subpoena.  If  the  witness  be  a  prisoner  in  jail,  his  presence  is  secured 
by  the  issue  of  a  peculiar  form  of  the  writ  of  habeas  corpus  called  habeas 
corpus  ad  testificandum.* 

Service  of  Process. — Writs  of  subpoena  for  the  attendance  of  civilian  wit- 
nesses are  usually  issued  in  duplicate.'  They  are  issued  by  the  judge- 
advocate  in  the  name  of  the  President  of  the  United  States,  and  are 
addressed  to  the  witness  whose  attendance  is  desired.  Being  in  the  nature 
of  a  command  to  the  witness  himself  and  not,  as  is  the  case  with  judicial 
process  generally,  a  command  to  the  officer  charged  with  its  service,4  a 
subpoena  may  legally  be  served  by  any  competent  person,  civil  or  military, 
but  will  in  general  be  preferably  served  by  an  officer  or  a  non-commissioned 
officer  of  the  Army.*  This  for  the  reason  that  none  of  the  appropriations 
for  the  support  of  the  military  establishment  are  applicable  to  the  payment 
of  fees  or  expenses  incurred  in  connection  with  the  service  of  process.* 

Method  of  Service. — To  constitute  service,  the  original  is  shown  to  the 
witness,  or,  if  two  copies  are  furnished,  the  duplicate  is  delivered  to  him; 
a  certificate  of  service  is  then  indorsed  upon  the  original  writ,  which  ia 
returned  to  the  judge-advocate  by  the  officer  or  other  person  charged  with 
its  service.  The  personal  service  thus  described  constitutes  the  legal  service 
upon  which  process  of  attachment  may  be  based  should  the  witness  fail  to 


1  It  has  been  decided  in  a  number  of  cases  that  the  production  of  documentary  evi- 
dence only  can  be  compelled  by  the  issue  of  this  writ,  and  that  its  effect  does  not  extend 
to  the  production  of  objects,  or  things,  properly  described  as  real  evidence. 

'  As  courts-martial  have  no  power  to  issue  any  form  of  the  writ  of  habeas  corpus,  this 
method  of  securing  the  attendance  of  a  witness  in  confinement  or  under  restraint  is  not 
available  to  military  tribunals. 

1  For  form  of  subpoaua,  see  Appendix. 

4 1.  Greenleaf,  §  815;  24  Am.  and  Eng.  Encyc.  of  Law,  165,  note  4. 

6  Dig.  J.  A.  Gen.,  753,  par.  18.  A  summons  may  legally  be  served  either  by  a  mili- 
tary or  a  civil  person,  but  will  in  general  preferably  be  served  by  an  officer  or  a  non-com- 
missioned officer  of  the  Army. 

A  judge-advocate  or  a  commanding  or  other  officer  to  whom  a  summons  is  sent  for 
service  will  not  be  authorized,  by  employing  for  the  purpose  a  U.  S.  marshal  or  deputy 
marshal  or  other  civil  official,  to  commit  the  United  States  to  the  payment  of  fees  to  such 
official.  The  action,  however,  of  a  judge-advocate  in  employing  a  deputy  marshal  to 
serve  a  summons,  where  apparently  the  service  could  not  otherwise  be  so  effectually  or 
economically  made,  has  in  a  few  cases  been  so  far  ratified  by  the  Secretary  of  War  as  to 
allow,  out  of  the  appropriation  for  army  contingencies,  the  payment  of  a  small  and  rea- 
sonable account  of  charges  rendered  by  such  official.     Ibid. 

•  There  is  no  fee  of  compensation  established  or  authorized  to  be  paid,  by  statute 
or  regulation,  for  the  service  of  subpoenas  for  the  attendance  of  witnesses  before  civil 
courts.  Neither  a  commanding  officer  nor  a  judge-advocate  is  authorized  to  employ  a 
civil  official  or  any  civilian  for  such  service,  or  to  commit  the  United  States  to  ihe  pay- 
ment of  any  compensation  to  such  a  person.  But  in  a  case  where  the  employment  of  a 
civilian  for  such  purpose  had  been  resorted  to,  and  it  clearly  appeared  that  to  employ 
him  was  the  most  economical  as  well  as  effectual  course  open  to  the  officer,  advised  that 
his  reasonable  compensation  be  paid  out  of  the  appropriation  for  contingencies  of  the 
Army.    lbid.t  760,  par.  89.    - 
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appear  in  obedience  to  the  summons.1  In  the  summoning  of  witnesses 
before  courts-martial,  what  is  called  constructive  service,  that  is,  service  by 
publication  or  in  any  other  manner  than  by  actual  personal  delivery  of 
process,  is  not  permitted;  nor  is  it  regarded  as  sufficient  service  upon  which 
to  base  a  writ  of  attachment.  Personal  service  may  be  waived,  however,  by 
the  witness,  and  is  so  held  to  be  waived  when  he  appears  in  obedience  to  any 
summons  or  notification  less  formal  than  that  above  described. 

Operation  of  the  Writ. — The  power  to  issue  writs  of  subpoena  is  vested 
by  statute  not  in  the  court-martial  itself  but  in  the  judge-advocate,  who  is 
not  subject  to  the  territorial  restrictions  in  respect  to  their  issue  which  are 
imposed  by  law  upon  the  civil  courts  of  the  United  States.  A  court-martial 
•subpoena  will  therefore  run  anywhere  within  the  territorial  jurisdiction  of 
the  United  States,*  and  is  operative  beyond  such  territorial  limits  to  the 
extent  of  conferring  authority  for  the  attendance  of  the  witness  and  the 
payment  of  his  fees.  A  writ  of  attachment,  however,  will  not  run  beyond 
the  territorial  limits  of  the  State,  Territory,  or  District  in  which  the  court 
may  be  ordered  to  sit.' 

Time  of  Service. — The  service  of  a  subpoena  upon  a  witness  ought 
always  to  be  made  within  a  reasonable  time  before  trial,  to  enable  him  to 
put  his  affairs  in  such  order  that  his  attendance  upon  the  court  may  be  as 
little  detrimental  as  possible  to  his  interest.  On  this  principle,  a  summons 
in  the  morning  to  attend  in  the  afternoon  of  the  same  day  has  been  held 
insufficient,  though  the  witness  lived  in  the  same  town  and  very  near  the 
place  of  trial.  In  the  United  States  the  time  is  generally  fixed  by  statute, 
requiring  the  allowance  of  one  day  for  a  certain  number  of  miles  of  dis- 
tance from  the  residence  of  the  witness  to  the  place  of  trial;  and  this  is 
usually  twenty  miles.  But  at  least  one  day's  notice  is  deemed  necessary, 
however  inconsiderable  the  distance  may  be.4 

1  Section  1202,  Revised  Statutes. 

'  At  whatever  place  a  court-martial  may  be  assembled,  a  summons  for  the  attend- 
ance before  it  as  a  witness  may  legally  be  issued  to  and  served  upon  a  person  civil  or 
military  in  any  other  part  of  the  federal  domain.     Dig.  J.  A.  Qeu.,  752,  par.  12. 

*  Section  1202,  Revised  Statutes. 

4  The  allowances  and  per  diem  compensation  of  civilians  subpoenaed  and  attending  as 
witnesses  before  courts-martial  are  fixed  by  paragraphs  962-965,  A.  R  ,  1895.  Such  wit- 
nesses are  entitled  to  these  fees  though  they  may  not  be  called  upon  to  testify-  it  is  only 
essential  that  they  duly  attend.  Civilian  employees  of  the  United  States  are  not  entitled 
to  the  per  diem  allowance  specified  in  par.  963  A.  R.,  of  1895,  but  only  to  the  reimburse- 
ment of  the  expenses  specified  in  par.  962.     Dig.  J.  A.  Gen.,  759,  par.  84. 

The  compensation  allowed  by  the  Secretary  of  War  for  witnesses  summoned  as 
experts  in  handwriting  before  a  court-martial  (see  Smith  vs.  V.  S.,  24  Ct.  CI.,  209),  held 
payable  out  of  the  annual  appropriation  "for  compensation  of  witnesses  attending 
upon  courts-martial  and  courts  of  inquiry."    Ibid.,  par.  85. 

Held  that  duly  attending  by  a  civilian  witness  before  a  duly  authorized  official  to  give 
a,  deposition  to  be  used  in  evidence  on  a  military  trial  was  to  be  regarded  as  practically 
equivalent  to  attending  a  court-martial,  and  that  the  deponent  was  entitled  to  be  paid 
the  usual  allowances  {i.e.,  the  same  as  those  of  witnesses  appearing  before  the  court) 
out  of  the  regular  appropriation  for  the  "compensation  of  witnesses  attending  before 
courts-martial,"  etc.  ibid.,  par.  86.  See,  also,  Appendix,  and  Circ.  No.  9,  H.  Q.  A., 
1888  ;  Manual  for  Courts-martial,  pp.  38,  89. 


248  MILITARY  LA  W. 


THE   WRIT  OF  ATTACHMENT. 

Vature  and  Purpose. — When  a  person  has  been  lawfully  summoned  to 
appear  in  court  on  a  day  certain,  as  a  witness  in  a  case  there  pending,  and 
fails  to  appear  in  obedience  to  such  summons,  he  is  said  to  be  in  contempt 
of  the  court  from  which  the  subpoena  issued,  and  such  court  is  authorized, 
by  the  issue  of  some  form  of  compulsory  process,  to*  compel  his  attendance. 
The  process  usually  resorted  to  for  this  purpose  is  called  the  writ  of  attach- 
ment,  which  authorizes  the  officer  charged  with  its  execution  to  arrest  the 
person  named  and  compel  his  appearance  in  court,  using  such  force  as  may 
be  necessary  to  accomplish  that  purpose.  The  courts  of  the  several  States 
and  the  civil  courts  of  the  United  States  are  each  authorized,  by  appropriate 
enactments,  to  make  use  of  compulsory  process  to  obtain  the  attendance  of 
witnesses  who  have  failed  to  appear  in  obedience  to  lawful  summons. 

Application  in  Court-martial  Procedure. — Section  1202  of  the  Revised 
Statutes '  confers  a  similar  power  upon  the  judge-advocates  of  courts-martial. 
The  terms  of  the  statute  are  peculiar  in  that  the  power  is  vested  exclusively 
and  independently  in  the  judge-advocate  and  cannot  be  exercised  by  the 
court.  The  writ  of  attachment  is,  therefore,  not  a  writ  or  process  of  the 
court,  but  simply  a  compulsory  instrumentality  placed  at  the  disposition  of 
the  judge-advocate,  as  the  prosecuting  official  representing  the  United 
States.' 

Limitation  on  the  Power  to  Iisue  Writs  of  Attachment. — It  has  been 
seen  that  the  writ  of  subpoena  lawfully  issued  by  the  judge-advocate  of  a 
court-martial  would  have  operation  anywhere  within  the  territorial  jurisdic- 
tion of  the  United  States."  The  power  of  the  judge-advocate  to  issue  writs 
of  attachment  is  much  less  extensive,  being  restricted  by  the  express  terms 
of  the  statute  conferring  it*  to  "  the  State,  Territory,  or  District  in  which 
such  court  shall  be  ordered  to  sit."    Within  such  State,  Territory,  or 

1  Every  judge-advocate  of  a  court-martial  shall  have  power  to  Issue  the  like  process 
to  compel  witnesses  to  appear  and  testify  which  courts  of  criminal  jurisdiction  within 
the  State,  Territory,  or  District  where  such  military  courts  shall  be  ordered  to  sit  may 
lawfully  issue.     Section  1202,  Rev.  Stat.;  Act  of  March  8,  1863  (12  Stat,  at  Large,  754). 

•  Dig.  J.  A.  Gen.,  757,  par.  27.  The  authority  to  issue  process  to  compel  civilian  wit- 
nesses to  appear  and  testify  is  vested,  by  Sec.  1202,  Rev.  Sts.,  in  "every  judge-advocate 
of  a  court-martial."  A  judge-advocate  of  an  inferior  court  would  thus  be  empowered 
for  the  purpose  equally  with  the  judge  advocate  of  a  general  court.  The  present  statute, 
however,  (unlike  the  original  form,)  does  not  extend  the  authority  to  recorders  of  courts 
of  inquiry.  Ibid.  Or  to  the  summary  court.  Manual  for  Courts-martial,  77.  Article 
42  of  the  Rules  for  the  Government  of  the  Navy  contains  the  requirement  that  "any 
person"  who  "refuses  to  give  evidence"  may  be  punished  by  the  court-martial  by 
imprisonment  "  for  any  time  not  exceeding  two  months."    Sec.  1624,  Rev.  8tat. 

*  See  the  article,  ante,  entitled  Service  of  Proceu. 

4  See  note  1,  eupra.  Sec.  1202,  Rev.  Sts.,  authorizes  only  judge-advocates  of  courts- 
martial  to  issue  process  to  compel  the  attendance  of  witnesses.  The  court  itself,  general 
or  inferior,  has  no  such  power.    Dig.  J.  A.  Gen.,  468,  par.  88. 

Held  that  the  statute  could  not  properly  be  construed  as  authorizing  the  issue  of  an 
attachment  to  compel  a  witness  to  attend  before  a  commissioner  or  other  person  and 
give  his  deposition.    Ibid.,  757,  par.  29. 
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District,  therefore,  a  witness  may,  by  the  issue  of  a  writ  of  attachment,  be 
compelled  to  appear  in  court;  without  such  territorial  limits,  however,  the 
statute  above  cited  would  seem  to  vest  no  power  in  the  judge-advocate  to 
compel  such  appearance  in  court. 

Service  of  Process  of  Attachment. — To  authorize  a  resort  to  an  attach* 
ment  there  must  have  been  a  formal  summons,  duly  issued  and  served  upon 
the  witness  and  not  complied  with.1  The  judge-advocate  is  authorized  only 
to  initiate  the  process  of  attachment.  The  statute  does  not  specify  by  whom 
it  shall  be  executed,  and  the  judge-advocate  is  not  authorized  to  command 
any  officer  or  person  to  serve  it;  nor  has  the  court  any  such  power.* 

Whenever,  therefore,  it  becomes  necessary  to  enforce  the  attendance  of 
a  witness,  the  judge-advocate  will  issue  a  warrant  of  attachment,'  directing 
and  delivering  it  for  execution  to  an  officer  designated  by  the  department 
commander  for  the  purpose.4  He  will  also  deliver  to  this  officer  the 
subpoena,  indorsed  with  affidavit  of  service  (to  be  returned  when  the  warrant 
is  executed),  and  a  certified  copy  of  the  order  appointing  the  court-martial/ 

In  executing  such  process  it  is  lawful  to  use  only  such  force  as  may  be 
necessary  to  bring  the  witness  before  the  court.*  Whenever  force  is  actually 
required,  the  post  commander  nearest  witness'  residence  will  furnish  a 
military  detail  sufficient  to  execute  the  process/ 

Although  the  power  to  issue  process  of  attachment  is  expressly  conferred 
by  statute,  some  special  precautions  are  necessary  in  its  exercise,  to  which 
attention  will  now  be  drawn.  The  effect  of  the  issue  and  service  of  the  writ 
is  to  place  restraints  upon  individual  action,  and  so  for  the  time  being  to 
deprive  an  individual  of  his  liberty.  The  restraint  thus  imposed  may  be 
inquired  into  by  an  issue  of  the  writ  of  habeas  corpus,  and  the  officer  or 
other  person  to  whom  the  writ  has  been  entrusted  for  service  should  be  pro- 
vided with  such  papers  as  will  enable  him  to  make  full  and  sufficient  return 
to  the  writ  in  the  event  of  its  being  served  upon  him  in  behalf  of  the  witness 
in  his  custody.  For  this  purpose  the  following  papers,  in  such  form  as  to 
enable  them  to  be  used  as  instruments  of  evidence,  are  absolutely  necessary: 
(1)  the  order  convening  the  court  for  the  trial  of  the  accused;  (2)  a  copy 
of  the  charges  and  specifications,  as  referred  for  trial;    (3)  the  original 

1  Dig.  J.  A.  Gen.,  757,  par.  28. 
■  Ibid.,  463,  par.  84. 

*  Manual  for  Courts-martial,  84,  par.  6. 

4  Ibid.;  id.t  758,  par.  32  ;  par.  923,  A.  R.  1895.  A  judge-advocate  cannot  properly 
direct  an  attachment  to  a  U.  8.  marshal  or  deputy  marshal  or  other  civil  official.  Dig. 
758,  par.  32. 

6  Manual,  etc.,  34,  par.  5. 

•  Dig.  J.  A.  Gen.,  758,  par.  32. 

'  Manual,  etc.,  84,  par.  6;  par.  928,  A.  R.  1895.  A  judge-advocate,  having  attached 
a  civilian  witness  and  had  him  brought  to  the  place  of  the  court,  detained  him  one  hour 
in  the  guard-house  before  bringing  him  before  the  court.  For  this  he  was  indicted  (for 
false  imprisonment)  in  a  U.  8.  District  Court  in  Texas.  Held  that  his  action  was  war- 
ranted  under  Sec.  1202,  R.  8.,  and  advised  that  the  Attorney-General  be  requested  to 
cause  the  prosecution  to  be  discontinued.    Dig.  J.  A.  Gen.,  488,  par.  85. 
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.subpoena,  with  the  affidavits  and  certificates  of  service;  (4)  evidence,  in  the 
form  of  an  affidavit  from  the  judge-advocate,  that  the  party  has  failed  and 
neglected  to  appear  although  sufficient  time  has  elapsed,  that  he  is  a  material 
and  necessary  witness,  and  that  no  valid  excuse  has  been  offered  for.  such 
failure  to  appear.1 

THB   RULE8  OF  EVIDENCE. 

The  rules  of  evidence  which  prevail  in  the  federal  courts  are  those  pro- 
vided for  the  guidance  of  those  tribunals  by  successive  enactments  of 
Congress.  They  consist  in  general  of  the  rules  of  the  common  law  as  they 
existed  in  the  several  States  at  the  adoption  of  the  Federal  Constitution  in 
1789,  as  modified  from  time  to  time  by  subsequent  Acts  of  Congress.' 

1  Upon  the  subject  of  the  execution  of  process  of  attachment  in  military  cases,  see 
XII  Opin.  Att.-Gen.,  501;  also  the  directions — based  upon  the  same— of  G.  O.  93,  H.  Q. 
A.,  1868.    Dig.  J.  A.  Geu.,  358,  par  82,  note  2. 

Prior  to  the  adoption  of  the  Constitution,  Congress  (then  the  Government)  appears  to 
have  relied  upon  the  State  authorities  for  the  necessary  process  to  compel  the  attendance  of 
witnesses  before  military  courts.  See  Resolution  of  Nov.  16,  1779 — III  Journals  of 
Congress,  892.  In  the  British  law,  by  a  provision  first  incorporated  in  the  Mutiny  Act 
in  the  year  1800,  witnesses  neglecting  to  comply  with  a  summons  requiring  their  presence 
at  such  courts  are  made  "liable  to  be  attached  in  the  Court  of  Queen  a  Bench,"  etc. 
This  provision  well  illustrates  the  close  connection  between  the  executive  and  the  otbef 
governmental  powers  in  the  British  Constitution,  where  the  sovereign  is  a  part  of  the 
judiciary  as  well  as  of  the  legislature.  The  fact  of  the  express  distinction  and  separa- 
tion of  the  three  powers  in  our  own  organic  law,  one  result  of  which  has  been  to  leave 
•courts-martial,  as  agencies  of  the  executive  power,  quite  independent  of  any  review  or 
control  on  the  part  of  the  U  S.  courts,  has  also  no  doubt  availed  to  preclude  the  devolv- 
ing upon  the  federal  tribunals  of  a  power  fitly  conferred  in  the  foreign  statute,  but 
which  with  us  would  be  anomalous,  exceptional,  and  out  of  harmony  with  our  coustitu' 
tional  system. 

It  may  be  ndded,  in  regard  to  the  exercise  of  the  authority  to  issue  compulsory 
process  as  vested  in  judge-advocates  by  the  Act  of  1868,  (Sec.  1202,  Rev.  Sts.,)  that  the 
occasions  of  such  exercise  have  been  un frequent  in  practice,  and  no  case  is  known  in 
which  such  authority  has  been  abused.     Ibid. 

'  In  a  leading  case  in  the  Supreme  Court  of  the  United  States  it  was  held  that  "  tbe 
law  by  which  the  admissibility  of  evidence  in  criminal  cases  in  the  courts  of  the  United 
States  is  determined  is  the  law  of  the  State  in  which  the  trial  is  held,  as  it  was  when  the 
courts  of  the  United  States  were  established  by  the  Judiciary  Act  of  1789.  Tbe  84th  Sec- 
tion of  that  Act,  declaring  that  the  laws  of  the  several  States  shall  be  regarded  as  rules  of 
decision  in  trials  at  common  law  in  the  courts  of  the  United  States,  in  cases  where  they 
apply,  has  no  application  to  the  rules  of  evidence  in  criminal  cases.  And  no  State  law  made 
since  1789  can  affect  the  rules  of  evidence  in  such  cases."*  U.  S.  vs.  Reid,  12  How.,  861; 
Logan  vs.  U.  8..  144  U.  8.,  268,  300 ;  U.  S.  vs.  Brown,  1  Sawyer,  531 ;  U  S.  vs.  Dow, 
Taney,  34;  U.  8.  vs.  Hawthorne,  1  Dill.,  422;  Kingw.  Worthington,  14  Otto,  44;  Moore 
vs.  U.  8.,  1  iWtf.,  278 ;  Thompson  vs.  R.  R.  Co.,  6  Wall.,  184 ;  Hinde  vs.  Vattier,  5  Pet.. 
400.  Judge  Curtis  in  his  "  Jurisdiction  of  the  United  States  Courts  "  makes  use  of  the 
following  language  in  speaking  of  the  rules  of  evidence  which  apply  to  criminal  trials  in 
the  federal  courts:  "I  should  suppose  the  safer  rule  to  be  that,  in  criminal  trials,  you 
are  to  look  to  the  rules  of  the  State  except  so  far  as  you  find  they  have  been  modified  in 
any  way  by  Acts  of  Congress  "  (p.  244).  In  the  trial  of  criminal  cases  removed  from  the 
State  courts  to  those  of  the  United  States,  the  rules  of  evidence  in  the  State  courts 
prevail.  Tenn.  vs.  Davis,  100  U.  S.,  257 ;  contra,  U.  S.  vs.  Hammond,  2  Woods,  197; 
U.  S.  vs.  Block,  4  8aw.,  211 ;  Conkling's  Treatise,  167 ;  Moore  vs.  U.  8.,  91  U.  S.,  270  ; 
II  Story  on  the  Constitution,  1789. 


*  The  rules  of  evidence  in  civil  and  criminal  cases  are  substantially  the  same  (U.  6.  vs.  Goodloff,  19 
Wheat.,  460} ;  the  few  provisions  relating  especially  to  criminal  cases  being  derived,  as  a  rule,  from 
statutes  rather  than  from  the  common  law. 
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Ooarts-martial  being  executive  agencies  form  no  part  of  the  judicial  system 
of  the  United  States;  and  although  Congress  has  provided  no  specific  rules 
for  their  guidance  in  this  respect,  and  although  their  procedure  is  exempted 
from  *the  operation  of  the  Fifth  Amendment  to  the  Constitution,  these 
tribunals  should  in  general  follow,  so  far  as  they  are  applicable  to  military 
oases,  the  rules  of  evidence  observed  in  the  civil  courts,  and  especially  those 
applied  by  the  courts  of  the  United  States  in  criminal  cases.1 

As  courts-martial  are  not  bound,  however,  by  any  statute  in  this  par- 
ticular, it  is  thus  open  to  them,  in  the  interests  of  justice,  to  apply  these 
rules  with  more  indulgence  than  the  civil  courts — to  allow,  for  example, 
more  latitude  in  the  introduction  of  testimony  and  in  the  examination  and 
cross-examination  of  witnesses  than  is  commonly  permitted  by  the  latter 
tribunals.  In  such  particulars,  as  persons  on  trial  by  courts-martial  are 
ordinarily  not  versed  in  legal  science  or  practice,  a  liberal  course  should  in 
general  be  pursued  and  an  over-technicality  be  avoided.* 

COMPETENCY   OF   WITNE8SES.      CREDIBILITY. 

Competency  of  Witnesses. — The  competency  of  a  witness  is  his  legal 
capacity  to  testify,  and  is  determined  by  enactments  of  Congress  or,  in  the 
absence  of  such  legislation,  by  the  common  law.  Competency  is  always  pre- 
sumed, and  the  burden  of  proving  incompetency  lies  upon  the  party  that 
asserts  it  in  the  case  of  a  particular  witness.  The  credibility  of  a  witness 
is  his  worthiness  of  belief,  and  is  determined  by  his  character,  by  the  acute- 
ness  of  his  powers  of  observation,  by  the  accuracy  and  retentiveness  of  his 
memory,  and  by  his  capacity  to  give  lucid  expression  to  facts  within  his 
knowledge.     Questions  of  competency  are  determined  by  the  court,  and  if 

1  Dig.  J.  A.  Gen.,  893,  par.  1.  Courts- martial,  in  the  absence  of  aoy  specific  statutory 
rules,  are  in  general  governed  by  the  rules  of  evidence  of  the  common  law.  Ibid.,  898, 
par.  16. 

Courts-martial  should  in  general  follow,  so  far  as  applicable  to  military  cases,  the  rules 
of  evidence  observed  by  the  civil  courts,  and  especially  the  courts  of  the  United  States, 
iu  criminal  cases.  Ibid.,  398,  par.  1.  See  8  Greenl.  Ev.,  sec.  476;  Lebanon  vs.  Heath, 
47  N.  Ham  p.,  859 ;  People  vs.  Van  Allen,  66  N.  Y.,  89 ;  2  Opin.  Att.-Gen.,  843 ;  Grant 
w.  Gould,  2  H.  Black.,  87  ;  1  McArthur,  47 ;  Harcourt,  76 ;  DeHart,  884 ;  O'Brien,  169; 
G.  O.  51,  Middle  Dept.,  1865;  G.  C.  M.  O.  60,  Dept.  of  Texas,  1879;  G.  C.  M.  O.  3,  62, 
Dept.  of  the  East,  1880. 

*  Dig.  J.  A.  Gen.,  893,  par.  1.  Compare  the  views  expressed  in  G.  C.  M.  O.  82, 
War  Dept.,  1872;  G.  C.  M.  O.  28,  Dept.  of  Texas,  1878;  G.  C.  M.  O.  60,  Dept.  of  Cali- 
fornia, 1873. 

The  rules  of  evidence  should  be  applied  by  military  courts  irrespective  of  the  rank  of 
the  person  to  be  affected.  Thus  a  witness  for  the  prosecution,  whatever  be  his  rank  or 
office,  may  always  be  asked,  on  cross-examination,  whether  he  has  not  expressed  animos- 
ity toward  the  accused,  as  well  as  whether  he  has  not  on  a  previous  occasion  made  a 
statement  contradictory  to  or  materially  different  from  that  embraced  in  his  testimony. 
Such  questions  are  admissible  by  the  established  law  of  evidence,  and  imply  no  disrespect 
to  the  witness,  nor  can  the  witness  properly  decline  to  answer  them  on  the  ground  that 
It  is  disrespectful  to  him  thus  to  attempt  to  discredit  him.*    Dig.  J.  A.  Gen.,  893,  par.  2. 

*  See  opinion  of  the  Judge- Advocate  General,  as  adopted  by  the  President,  in  G.  C.  M.  0. 66,  Head- 
quarters of  Array,  1879  ;  ana  compare  remarks  of  reviewing  officers  in  G.  O.  11,  Dept.  of  California, 
1865  ;  G.  C.  M.  O.  81,  Dept.  of  Dakota,  1869  ;  G.  C.  M.  O.  6,  Fourth  Military  District,  1867. 
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decided  adversely  the  witness  is  not  permitted  to  testify  at  all.  Questions 
of  credibility  are  always  determined  by  the  jury.  As  a  court-martial  exer- 
cises the  powers  of  both  judge  and  jury,  its  determination  of  a  question, 
respecting  either  the  competency  of  a  witness,  or  the  credibility  to  be  attached, 
to  his  testimony  is  final. 

GROUNDS   OF   INCOMPETENCY. 

Grounds  of  Incompetency. — The  principal  grounds  of  incompetency  at 
the  common  law  are:  (1)  infamy;  (2)  want  of  religious  belief;  (3)  interest 
in  the  subject  of  litigation,  as  a  party  or  otherwise;  (4)  want  of  understand- 
ing.1 

The  tendency  of  legislation  in  the  United  States  as  well  as  in  the  several 
States  has  been  to  confer  competency  by  statute,  but  to  permit  the  disquali- 
fying cause  to  be  testified  to  with  a  view  to  affect  the  credibility  of  the 
witness.' 

INFAMY. 

Hature  of  the  Disqualification. — The  term  infamous — without  fame  or 
good  report  —  was  applied  at  common  law  to  certain  crimes,  upon  conviction 
of  which  a  person  became  incompetent  to  testify  as  a  witness.  This  was  upon 
the  theory  that  a  person  would  not  commit  a  crime  of  such  heinous  char- 
acter unless  so  depraved  as  to  be  wholly  insensible  to  the  obligation  of  an 
oath,  and  therefore  unworthy  of  credit.  The  crimes  involving  infamy  are- 
treason,  felony,  and  the  crimen  falsi.  As  to  whether  all  species  of  this  last 
are  infamous  there  is  disagreement  among  the  authorities. 

Treason. — Treason  as  defined  in  the  Constitution  of  the  United  States  is 
declared  to  consist  only  "  in  levying  war  against  them,  or  in  adhering  to  their 
enemies,  giving  them  aid  and  comfort."  Similar  definitions  occur  in  the 
constitutions  of  the  several  States.  The  essence  of  the  offense  is  a  repudia- 
tion, on  the  part  of  the  individual,  of  his  allegiance  to  the  State  of  which 
he  is  a  citizen.  A  person  convicted  of  so  serious  a  crime  forfeits,  upon  con- 
viction, such  rights  as  attach  to  citizenship.  He  denies  the  obligation  of 
the  laws,  and  properly  forfeits  the  privileges  and  immunities  conferred  by 
them;  one  of  the  most  important  of  which  is  that  of  testifying,  as  a  witness, 
in  a  court  of  the  State  in  which  he  occupies  the  status  of  a  traitor. 

Felony.  —  When  a  person  had  been  convicted  of  certain  crimes  at 
common  law  he  occupied,  in  consequence  of  such  conviction  and  the  judg- 
ment had  thereon,  a  peculiar  status  called  felony.  Felony  was  therefore, 
in  strictness,  rather  a  result  or  consequence  of  crime  than  a  crime  itself. 
Any  offense  which  at  common  law  was  punishable  capitally  or  with  a 
forfeiture  of  land  and  goods  was  a  felony,  and  a  person  convicted  thereof 


1  I.  Grecnleaf,  §  327;  29  Am.  and  En§.  Cyc,  552-664. 
9  For  a  list  of  States  in  which  such  legislation  has  been 


been  enacted  see,  I.  Greenleaf,  g 
529,  note  a. 
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became  infamous  and  forfeited  a  number  of  civil  rights,  among  them  the 
capacity  to  testify,  as  a  witness,  in  a  court  of  justice.1 

Practiceof  the  United  States  Courts. — It  has  been  seen  that  the  United 
States,  as  such,  has  no  common-law  jurisdiction.  There  is,  therefore,  no 
status  of  felony  under  the  laws  of  the  United  States  unless  an  offense  has 
been  declared  felonious  or  infamous  by  statute,  or  unless  the  punishment 
attached  thereto  is  such  as  to  render  one  who  has  undergone  it  infamous. 
"  What  punishments  shall  be  considered  as  infamous  may  be  affected  by 
changes  of  public  opinion  from  one  age  to  another.  For  more  than  a  cen- 
tury imprisonment  at  hard  labor  in  the  State  prison  or  penitentiary  has 
been  considered  as  infamous  punishment  in  Eugland  and  America.  Such 
imprisonment,  with  or  without  hard  labor,  is  at  present  considered  infamous 
punishment."' 

Crimen  Falsi. — At  common  law  the  crimen  falsi  "  was  any  offense 
involving  falsehood  and  which  might  injuriously  affect  the  administration 
of  justice  by  the  introduction  of  falsehood  or  fraud";'  and  any  person 
guilty  of  such  an  offense  was  properly  regarded  as  incompetent  to  testify,  in 
view  of  such  willful  disregard  of  truth  and  wanton  contempt  for  the  solemn 
sanction  of  an  oath.  The  offenses  included  under  this  head  are  forgery, 
perjury,  subornation  of  perjury,  suppression  of  testimony  by  bribery,  or 
conspiracy  to  procure  the  absence  of  a  witness  or  to  accuse  one  of  a  crime, 

1  Greenleaf,  §8  372-381. 

*  Mackin  vs.  U.  8.,  117  U.  S.,  860-358 ;  Ex  parte  Wilson,  114  U.  8.,  117.  In  the 
courts  of  the  United  States  as  well  as  in  those  of  the  several  States  there  is  some  con- 
fusion as  to  the  precise  meaning  of  the  term  felony,  and  consequently  as  to  what 
offenses  are  felonious  and,  as  such,  iuvolve  incompetency  to  testify.  In  some  of  the 
States  the  rules  of  the  common  law  still  prevail ;  in  others  all  grounds  of  incompetency 
have  been  swept  away  by  statute  ;  between  these  two  extremes  falls  the  practice  of  the 
several  States  of  the  union  in  respect  to  felony  as  a  cause  of  disqualification.  The 
practice  in  a  particular  State  can  only  be  ascertained  by  an  examination  of  its  statutes 
relating  to  the  competency  and  credibility  of  witnesses.  In  most  of  the  Slates,  how- 
ever, it  may  be  said  that  all  statutory  crimes  not  capital  arc  classed  as  felonies  or  as 
misdemeanors  accordingly  as  they  are,  or  are  not,  punishable  by  imprisonment  in  the 
State  prison  or  penitentiary. 

Desertion  is  not  a  felony  and  does  not  render  a  witness  incompetent  at  common  law 
or  before  a  court-martial.  Nor  does  the  loss  of  citizenship  upon  conviction  of  desertion, 
under  Sections  1996  and  1998,  Revised  Statutes,  have  such  effect,  the  competency  of  a 
witness  not  depending  upon  his  citizenship.  A  pardon  of  a  person  thus  convicted 
would  not,,  therefore,  add  to  his  competency.  But  where  it  was  proposed  to  introduce 
such  a  person  as  a  material  witness  for  the  prosecution  in  an  important  case,  advised 
that  it  would  be  desirable  to  remit  the  unexecuted  portion  of  his  sentence,  if  any.  Dig. 
J.  A.  Gen.,  899,  par.  24. 

The  fact  that  a  party  is  a  public  enemy  of  the  United  States,  or  has  'engaged  in 
giving  aid  to  the  enemy,  does  not  affect  the  competency  of  his  testimony  ns  a  witness 
before  a  court-martial.  Where  testifying,  however,  in  time  of  war,  either  in  favor  of  a 
person  in  the  enemy's  service  or  an  ally  of  or  sympathizer  with  the  enemy,  or  against  a 
Federal  officer  or  soldier,  his  statements  (like  those  of  an  accomplice)  are  ordinarily  to 
be  received  with  caution  unless  corroborated.  The  fact  that  a  party  is  under  a  political 
disability  is  not  one  which  goes  to  his  competency  if  offered  as  a  witness.  So  the  fact 
that  a  witness  has  been  convicted  of  desertion  may  impair  his  credibility,* but  cannot 
affect  his  competency.     Ibid.,  397,  par.  12. 

«  I.  Greenleaf,  §  873 ;  U.  S.  vs.  Porter,  2  Cr.  C.  C. ,  60. 


254  MILITABT  LA  W. 

and  other  offenses  of  a  similar  character;  each  of  which  involves  the 
repudiation,  on  the  part  of  the  individual,  of  the  sanction  of  an  oath  and  a 
willful  attempt  to  introduce  falsehood  and  fraud  into  judicial  proceedings, 
under  the  guise  of  testimony  and  with  a  view  to  subvert  the  ends  of  jus- 
tice.1 

Procedure  in  Case  of  Incompetency  from  Infamy. — Incompetency  from 
infamy  is  established  by  the  production  or  proof  of  the  judgment  itself.  In 
the  case  of  a  person  against  whom  incompetency  from  infamy  is  alleged, 
the  incompetency  is  established  by  production  or  proof  of  the  judgment 
itself.9  A  finding  of  guilt  merely  is  not  sufficient,  but  the  judgment  itself 
must  be  produced.  Incompetency  so  established  is  not  removed  by  the  mere 
execution  of  the  sentence,8  but  may  be  removed  by  reversal  of  judgment  or 
by  pardon.4  In  the  latter  case,  if  the  statute  imposing  the  penalty  is,  in 
its  nature,  a  rule  of  evidence  and  not  a  measure  of  punishment  onlyr  it  has 
been  held  that  a  pardon  will  not  operate  to  restore  competency,  but  that  a 
reversal  of  judgment  is  necessary;  the  power  to  pardon  being  subordinate  to 
the  paramount  authority  of  the  legislature  to  prescribe  rules  of  evidence  as 
an  incident  of  procedure  in  actions  at  law/ 

Incompetency  based  upon  conviction  of  an  infamous  offense  does  not, 
in  general,  operate  to  produce  incompetency  beyond  the  jurisdiction  in 
which  the  conviction  was  had.  Persons  infamous  in  one  State  are  there- 
fore not  necessarily  incompetent  in  the  courts  of  another  State  or  in  the 
courts  of  the  United  States.*  Such  convictions,  however,  may  be  estab- 
lished in  evidence  with  a  view  to  affect  credibility. 

INTEREST. 

Season  for  the  Disqualification. — It  was  a  rule  of  the  common  law  that 
in  a  civil  action  a  party  to  the  record  or  one  who  was  interested  in  the 
result  of  the  litigation  was  permitted  to  testify  against  his  interest,  but  was 
regarded  as  incompetent  to  give  evidence  in  his  own  behalf.  This  by  reason 
of  his  interest  in  the  subject  of  the  action,  based  upon  the  experience  of 
mankind  and  the  belief  that  any  testimony  given  by  a  party  would  be 
colored  by  his  relationship  to  the  controversy.  It  was  also  regarded  as 
expedient,  from  the  point  of  view  of  an  enlightened  public  policy,  to  remove 
from  the  path  of  a  witness  every  temptation  to  commit  perjury.  To  dis- 
qualify, the  interest  must  be  real  and  actual  and  not  conditional  merely; 

1  I.  Greenleaf,  §  373. 

•  U.  S.  w.  Biebusch,  1  Fed.  Rep.,  213. 

»  U.  S.  vs.  Brown,  4  Cr.  C.  C,  607 ;  Logan  v$.  U.  8.,  144  U.  8.,  263,  802 ;  Boyd  w. 
U.  S..  142  U.  8.,  450. 

4  U.  S.  vs.  Rutherford.  2  Cr.  C.  C,  528.  It  is  proper  to  say  that  the  rule  above  stated 
is  one  which  is  not  universally  accepted.     See  I.  Greenleaf,  §  378,  notes  2  and  3. 

•  Sections  5392  and  5398,  Revised  Statutes ;  Houghtaling  m.  Eelderhouse,  1  Parker, 
241 ;  American  Jurist,  vol.  xi.  pp.  860-862. 

•  U.  8.  w.  Logan,  45  Fed.  Rep.,  872. 
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the  particular  degree  of  interest  that  will  disqualify  in  any  case  being  de- 
termined by  the  court;  the  test  applied  being  whether  the  witness  will 
"  gain  or  lose  by  the  legal  operation  of  the  judgment,  or  that  the  record 
will  be  legal  evidence  for  or  against  him  in  some  other  action."  a 

Application  to  Criminal  Cases.  —  The  rule  that  interest  disqualifies 
applies  in  criminal  as  well  as  civil  cases  when  the  witness  has  a  direct, 
certain,  and  immediate  interest  in  the  result  of  the  prosecution.  The 
interest  may  be  to  recover  a  penalty,  to  obtain  a  reward  or  other  benefit,  or 
to  secure  immunity  from  prosecution ;  the  disqualifying  interest  may  also  be 
that  of  an  accomplice  or  codefendant.* 

Testimony  against  Interest. — A  party  is  competent  to  testify  voluntarily 

against  himself  at  any  time  and  in  any  case.     He  may  do  this  under  the 

sanction  of  an  oath,  or  he  may  accomplish  the  same  purpose  indirectly  by 
means  of  confessions,  or  declarations  against  interest,  made  out  of  court  in 

a  matter  relating  to  the  offense  with  which  he  is  charged. 

The  Accused  in  a  Criminal  Case. — The  party  chiefly  interested  in  a 
criminal  prosecution  is  the  accused  himself,  the  prosecutor  or  plaintiff  being 
always  the  State,  which,  for  reasons  of  public  policy,  regards  all  criminal 
acts  as  directed  against  the  peace  and  dignity  of  the  commonwealth.  The 
party  actually  injured  by  the  commission  of  a  criminal  offense,  who  is  known 
as  the  prosecutor ',  or  prosecuting  witness,  is  always  a  competent,  and  in  most 
cases  a  necessary,  witness."  With  a  view  to  prevent  what  were  known  as 
inquisitorial  trials,  it  has  long  been  the  practice  at  the  common  law  not 
only  to  forbid  an  accused  person  to  testify  against  himself  (except  by  way 
of  confession,  as  will  presently  be  described),  but  to  deprive  the  courts  of 
the  power  to  compel  such  testimony.  This  right  is  guaranteed  to  persons 
accused  of  crime  in  the  Constitution  of  the  United  States  and  in  the  consti- 
tutions of  the  several  States  of  the  Union. 

Competency  of  Accused  Restored  by  Statute. — The  incompetency  of  an 
accused  person  may  be  removed  by  a  statute  permitting  him  to  testify  in  his 
own  behalf.  Such  competency  to  testify  is  conferred  upon  persons  tried  by 
court-martial  by  the  Act  of  March  16,  1878,  which  provides  that  "  in  the 
trial  of  all  indictments,  informations,  complaints,  and  other  proceedings 
against  persons  charged  with  the  commission  of  crimes,  offenses,  and  mis- 
demeanors in  the  United  States  courts,  Territorial  courts,  and  courts- 
martial,  and  courts  of  inquiry,  in  any  State  or  Territory,  including  the 
District  of  Columbia,  the  person  so  charged  shall,  at  his  own  request,  but 


1  I.  Greenleaf,  §  800. 

s  j4  Greenleaf  §Q  408  407. 

»  TJ.  S.  t>*.  Murphy,  16  Pet.,  208;  TJ.  8.  w.  McCann,  1  Cr.  C.  C,  207;  U.  8.  vs. 
Brown,  ibid.,  210 ;  TJ.  8.  vs.  Tolson,  ibid.,  269 ;  TJ.  8.  vs.  Carnot,  2  ibid.,  469 ;  TJ.  8.  vs. 
Clancy,  1  Cr.  C.  C,  13 ;  TJ.  8.  w.  Hare,  1  Cr.  C.  C,  82.  As  to  informers,  see  TJ.  8.  vs. 
Wilson,  1  Bald.,  78 ;  TJ.  8.  vs.  Patterson,  3  McL ,  53. 
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not  otherwise,  be  a  competent  witness.     And  his  failure  to  make  sach 
request  shall  not  create  any  presumption  against  him."  ' 

The  privilege  conferred  by  this  statute  is  that  of  competency  to  testify, 
of  which  the  accused  may  avail  himself  or  not,  at  his  discretion.  If  he 
declines  to  appear  as  a  witness,  the  statute  provides  that  his  failure  to 
appear  shall  create  no  presumption  against  him ;  if  he  avails  himself  of  the 
statutory  privilege,  however,  his  status  is  precisely  the  same  as  that  of  any 
other  witness;  *  he  is  examined  in  the  same  manner  by  question  and  answer, 
he  is  subject  to  cross-examination,  his  competency  and  credibility  may  be 
assailed,  and  his  testimony  may  be  rebutted  like  that  of  any  other  witness.1 

1  Act  of  March  16,  1878  (20  Stat,  at  Large,  80). 

*  The  Act  of  March  16,  1878,  (20  Stat,  at  Large,  80,)  having  provided  that  a  person 
charged  with  the  commission  of  a  crime  may,  at  his  own  request,  be  a  competent  wit- 
ness In  the  trial,  but  that  "  his  failure  to  make  such  request  shall  not  create  any  pre* 
gumption  against  him,"  all  comment  upon  such  failure  must  be  excluded  from  the  jury. 
Wilson  vs.  u.  S.,  149  U.  8.,  60.  Such  failure  to  testify  Is  not  to  create  a  presumption  of 
guilt.  U.  8.  vs.  Pendergrast,  82  Fed.  Rep.,  198.  When  such  an  accused  person  elects 
to  testify  in  his  own  behalf,  his  testimony  may  be  impeached.  U.  S.  vs.  Brown,  40  Fed. 
Rep.,  437. 

An  accused  person  cannot  testify  in  his  own  behalf  if  iucompetent  to  testify  as  a 
witness  for  any  cause.    U.  8.  vs.  Hoi  lis,  43  Fed.  Rep.,  248. 

Pardon  restores  competency  to  testify.  Logan  vs.  U.S.,  144  U.  8.,  263;  Boyd  w. 
U.  8.,  142  U.  8.,  454.    But  see  note  5,  page  254,  supra. 

If  he  waives  his  privilege  as  to  one  act,  be  docs  so  fully  in  relation  to  that  act.  But 
he  does  not  thereby  waive  his  privilege  of  refusing  to  reveal  other  acts,  wholly  uncon- 
nected with  the  act  of  which  he  has  spoken,  even  though  they  be  material  to  the  issue. 
Low  vs.  Mitchell,  18  Me.f  372 ;  Tillson  vs.  Bowley,  8  Greeul.,  163. 

*  The  testimony  of  an  accused  rJarty  is  competent  only  when  presented  as  authorized 
by  the  Act  of  March  16,  1878,  chapter  37,  viz.,  when  the  party  himself  requests  to  be 
admitted  to  testify.  But  such  testimony  is  not  excepted  from  the  ordinary  rules  gov- 
erning the  admissibility  of  evidence,  nor  from  the  application  of  the  usual  tests  of 
cross-exam iualion,  rebuttal,  etc.  Dig.  Opin.  J.  A.  Gen.,  p.  398,  par.  14.  See,  also, 
Manual  for  Courts-martial,  p.  40,  par.  2. 

It  was  formerly  an  established  rule  that  accused  parties  could  not  legally  testify  as 
witnesses  before  military  courts.  But,  by  the  Act  of  March  16,  1878,  chapter  37,  it  is 
now  expressly  provided  th-it  at  trials  not  only  before  the  courts  of  the  United  States, 
but  before  courts-martial  and  courts  of  inquiry,  •'  the  person  charged  shall,  at  his  own 
request,  but  not  otherwise,  be  a  competent  witness"  It  is  added  :  "  And  his  failure 
to  make  such  request  shall  not  create  auy  presumption  against  him."  But  parties  testi- 
fying under  this  Act  have  no  exceptional  status  or  privileges  ;  they  must  take  the  stand 
and  be  subject  to  cross-examination  like  other  witnesses.  The  submission  by  the 
accused  of  a  sworn  written  statement  is  not  a  legitimate  exercise  of  the  authority  to 
testify  conferred  by  the  statute,  and  such  a  statement  should  not  be  admitted  iu  evidence 
by  the  court.     Ibid.,  749,  par.  2 

The  Act  of  March  16,  1878,  (20  Stat,  at  Large,  30,)  provides  that  a  defendant  charged 
with  crime  shall,  at  his  own  request,  but  not  otherwise,  be  a  competent  witness  ;  that  is 
to  say,  he  shall  not  labor  under  disability  because  he  is  a  party  in  interest,  and,  not- 
withstanding this,  may  testify.  But  when  a  party  offers  himself  as  a  witness  in  his 
own  behalf,  he  must  be  treated  as  any  other  witness,  and  is  subject  to  any  exception 
which  would  apply  to  any  other  witness  ;  in  other  words,  the  act  frees  him  from  a 
disability.  It  does  not  confer  upon  him  auy  peculiar  exemption.  So  when  a  defendant 
is  put  on  the  stand  as  a  witness,  his  general  character  for  truth  may  be  attacked,  and  if, 
by  his  conduct,  he  has  lost  the  privilege  of  testifying  in  courts  of  justice  by  the  com- 
mission of  an  infamous  crime,  this  will  attach  to  him  and  prevent  him  from  testifying 
in  his  own  behalf.    U.  S.  vs.  Hollis,  43  Fed.  Rep  ,  248." 

"A  disposition  has  been  manifested  of  late  to  allow  the  accused  to  give  evidence  in 
his  own  behalf  ;  and  statutes  to  that  effect  are  in  existence  in  some  of  the  States,  the 
operation  of  which  is  believed  to  have  been  generally  satisfactory.    These  statutes, 
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Accomplices  and  Codefendants. — The  testimony  of  accomplices,1  code- 
iendants,"  and  the  like  is,  as  a  rule,  excluded.  With  a  view  to  attain  the 
«nds  of  justice,  however,  it  is  sometimes  necessary  to  obtain  such  testimony 
in  a  case  in  which  a  serious  offense  would  otherwise  go  unpunished.  An 
Accomplice  or  codefendant  is  incompetent  for  two  reasons:  first,  because  of 
infamy;  second,  because  of  interest.  The  first  ground  accrues  upon  convic- 
tion and  judgment;  the  second,  when  an  indictment  has  been  obtained  or  a 
prosecution  begun.  If  judgment  be  withheld  or  suspended,  or  if  a  nolle 
prosequi  be  entered  in  the  case  of  an  accomplice,  he  becomes  competent  at 
•common  law,  so  far  as  infamy  is  concerned,  and  may  testify  for  or  against 
the  principal  or  codefendant.  The  credibility  to  be  attached  to  such  testi- 
mony is  a  question  for  the  court-martial  to  determine,  and  great  weight  will 
not  be  given  to  it  unless  it  is  corroborated  by  other  and  better  testimony,  or 
■strongly  supported  by  facts  otherwise  established  in  evidence. 

Husband  and  Wife — Exceptions. — The  absolute  identity  of  interest  in 
the  case  of  husband  and  wife,  and  the  peculiar  situation  of  dependence 
occupied  by  the  latter,  are  recognized  by  the  common  law  in  a  provision 
making  either  party  to  a  marriage  contract  incompetent  to  testify  for  or 
against  the  other  in  any  action,  civil  or  criminal,  to  which  the  other  is  a 
party."  It  does  not  matter  when  the  relation  of  marriage  existed,  or 
whether  it  exists  at  the  time  of  the  trial;  it  is  only  necessary  that  that  mar- 
riage should  have  been  lawful,  and  that  the  parties  occupied  that  relation 
when  the  crime  was  committed  or  the  cause  of  action  accrued.  An  excep- 
tion to  the  rule  exists  in  the  case  of  a  crime  committed  by  a  husband  against 
the  person  of  the  wife.4    In  this  case,  in  strictness,  the  State — not  the  wife 

however,  cannot  be  so  construed  as  to  authorize  compulsory  process  ngainst  an  accused  to 
compel  him  to  disclose  more  than  he  chooses  ;  they  do  uot  so  far  change  the  old  system 
as  to  establish  an  inquisitorial  process  for  obtaining  evidence :  they  confer  a  privilege, 
which  the  defendant  may  use  at  his  option.  If  lie  does  not  choose  to  avail  himself  of  it, 
unfavorable  inferences  are  not  to  be  drawn,  to  his  prejudice,  from  that  circumstance; 
and  if  he  does  testify,  he  is  at  liberty  to  stop  at  any  point  he  chooses,  and  it  must  be 
left  to  the  jury  to  give  a  statement  which  he  declines  to  make  a  full  oue  such  weight 
as,  under  the  circumstances,  they  think  it  entitled  to  ;  otherwise  the  statute  must  have 
set  aside  and  overruled  the  constitutional  maxim  which  protects  an  accused  party  against 
being  compelled  to  testify  ngainst  himself,  and  the  statutory  privilege  becomes  a  snare 
and  a  danger."    Cooley,   Constitutional  Limitations,  6th  Edition,  384-386. 

1  In  the  following  cases  the  testimony  of  accomplices  has  been  admitted,  the  degree 
of  credibility  in  each  case  being  determined  by  the  jury:  U.  8.  vs.  Troax,  8  McL., 
224  ;  U.  S.  vs.  Houghton,  14  Fed.  Rep.,  544  ;  U.  8.  vs.  Fleming,  18  Fed.  Rep..  901 ; 
U.  S.  vs.  Brown,  4  McL.,  142  ;  U.  8.  vs.  Harries,  2  Bond,  311  ;  U.  S.  vs.  Lancaster,  2 
McL.,  431  ;  U.  S.  vs.  McEee,  3  Dillon,  551  ;  Steinham  vs.  U.  S.,  2  Paine, 

1  U.  S.  vs.  Schindler,  18  Blatchford,  227  ;  U.  S.  vs.  Clements.  8  Hughes,  509 ;  U.  8. 
vs.  Rutherford,  2  Cr.  C.  C,  528  ;  Baker  vs.  U.  8.,  1  Minn.,  207  ;  Latcham  vs.  Territory, 
1  Oregon,  140  ;  Caldwell  vs.  Walters,  4  Cr.  C.  C,  675. 

*  The  wife  of  a  person  accused  of  crime  is  not  a  competent  witness  for  or  against 
him.  Comment  on  her  absence  by  the  district  attorney  held  to  be  reversible  error. 
Graves  vs.  U.  8.,  150  U.  8  ,  118  ;  U.  8.  vs.  Jones,  32  Fed.  Rep.,  569 ;  Lucas  vs.  Brooks, 
18  Wall.,  436  ;  I.  Greenleaf,  §  834;  Stein  ft.  Bowman,  13  Pet.  209  ;  Co.  Lit.,  6,  b.;  Hawk, 
b.  2.  c.  46,  g  70;  Fitch  vs.  Hill,  11  Mass.,  286. 

4  Barrett  vs.  TJ.  8.,  187  U.  8.,  496  ;  U.  8.  vs.  Smallwood,  5  Cr.  C.  C.,  85 ;  U.  8.  M, 
Titton,  4  Cr.  C.  C.,  658  ;  Stein  vs.  Bowman,  13  Pet,  209  ,  1  Hale  P.  C,  801. 
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— is  the  plaintiff;  but  the  exception  is  made,  not  for  this  reason,  which 
would  be  merely  technical,  but  on  the  broad  ground  of  public  policy.  For 
the  reason  above  stated,  the  dying  declaration  of  the  wife  is  admissible 
against  the  husband,  or  the  reverse,  when  he  is  charged  with  the  murder  of 
the  declarant. 

It  has  been  uniformly  held  in  the  practice  of  courts-martial  that  the 
wife  of  a  person  on  trial  could  not  properly  be  admitted  as  a  witness  for  or 
against  him;  and  the  statute  authorizing  accused  parties  to  testify  does  not 
affect  this  rule.  The  wife,  however,  of  an  officer  or  soldier  may  be  admitted 
to  testify  in  his  case  before  a  court  of  inquiry,  the  proceeding  before  such  a 
body  not  being  a  trial,  but  an  investigation  merely.1 

WANT   OP    UNDERSTANDING. 

Want  of  Understanding. — Deficiency  of  understanding  becomes  a  ground 
of  incompetency,  because  persons  so  afflicted  are  not  only  unable  to  appre- 
ciate the  sanction  of  an  oath,  but  are  lacking  also  in  capacity  to  observe 
events  accurately,  to  remember  them  or  to  testify  to  them  lucidly,  or  with  full 
understanding  of  their  significance  in  a  court  of  justice.  Under  this  head 
fall  young  children,  the  deaf  and  dumb,  idiots,  the  insane,  and  persons 
under  the  influence  of  drugs  or  intoxicating  liquors.1  "  It  makes  no  differ- 
ence from  what  cause  this  defect  of  understanding  may  have  arisen,  nor 
whether  it  be  temporary  and  curable  or  permanent,  whether  the  party  be 
hopelessly  an  idiot,  or  maniac,  or  only  occasionally  insane,  as  a  lunatic,  or 
be  intoxicated,  or  whether  the  defect  arises  from  mere  immaturity  of 
intellect,  as  in  the  case  of  children.  While  a  deficiency  of  understanding 
exists,  be  the  cause  of  what  nature  soever,  the  person  is  not  admissible  to  be 
sworn  as  a  witness.  But  if  the  cause  be  temporary,  and  a  lucid  interval 
should  occur,  or  a  cure  be  effected,  the  competency  is  restored."  ' 

Children. — In  the  case  of  children  the  question  is  not  so  much  of  age  as 
of  intelligence  and  moral  responsibility,  which  must  be  present  in  such  a 
degree  as  to  enable  the  child  to  observe  facts  with  accuracy,  to  testify  to 

1  Dig.  J.  A.  Gen.,  750,  par.  8.  Where  a  court-martial  refused  to  admit  io  evidence 
(as  being  incompetent)  the  testimony  of  the  wife  of  the  prosecuting  wituess,  held  that  its 
action  was  entirely  erroneous,  no  legal  objection  existing  to  the  competency  of  such  a 
person.  Dig.  Opin.  J.  A.  Gen.,  750,  par.  3.  See,  also,  Mauual  for  Courts-martial,  p.  40, 
par.  3. 

A  wife  is  not  a  competent  witness  to  prove  a  charge  of  failiug  to  support  her  for 
which  her  husband  is  ou  trial.*    Ibid.,  399,  par.  21. 

Nor  will  the  testimony  of  the  wife  of  an  accused  be  admissible  in  favor  of  or  against  a 
party  jointly  charged  with  him,  where  her  testimony  will  be  material  to  the  merits  of 
the  question  of  the  guilt  or  innocence  of  her  husband.  See  Territory  «s.  Paul,  2  Mon- 
tana, 314. 

9 1.  Green  leaf,  365-367,  and  cases  cited. 

» Ibid,,  365. 

*  Under  the  Act  of  March  8. 1P87,  (24  Stat,  at  Large,  685,)  a  wife  or  husband  is  a  competent  wit- 
—  in  a  trial  for  bigamy,  polygamy  or  unlawful  cohabitation. 
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them  correctly,  and  to  realize  the  responsibility  of  an  oath.  Although  the 
presumption  is  against  the  admission  of  the  testimony  of  children  under 
seven,  there  are  instances  in  which  children  of  peculiar  intelligence  and 
capacity  have  been  permitted  to  testify  below  that  age,  but  such  cases  con- 
stitute marked  exceptions  to  a  well-defined  rule. l 

Insanity. — If  insanity  is  alleged,  and  the  facts  were  observed  and  the 
testimony  given  during  what  are  known  as  lucid  intervals,  competency  will 
be  presumed.  The  burden  of  proof  of  incompetency  in  such  cases  rests  first 
upon  the  party  who  advances  it  as  a  ground  of  objection,  to  the  extent  of 
establishing  the  general  ground  of  incompetency,  and  then  upon  the  party 
producing  the  witness,  of  proving  the  case  to  be  an  exception  to  the  rule.* 
Aa  in  all  other  cases  of  incompetency,  questions  of  mental  incapacity  are 
determined  by  the  court. 

Want  of  Religious  Belief. — The  law  regards  the  giving  of  testimony  not 
only  as  an  important  duty  owed  by  a  citizen  to  the  State,  but  as  an  act  of 
such  serious  importance  as  to  require  its  performance  to  be  accompanied  by 
the  solemn  sanction  of  an  oath.  The  administration  of  an  oath  is,  there* 
fore,  not  a  mere  ceremonial  observance,  but  an  act  presuming  religious 
belief  of  some  kind  on  the  part  of  the  person  taking  it.  If  such  person  is 
wanting  in  religious  belief,  he  is  not  regarded,  at  common  law,  as  competent* 
to  testify  as  a  witness  in  a  court  of  justice.  The  particular  form  of  religious 
belief  cherished  by  a  witness  is  not  material,  so  long  as  it  contemplates  the 
existence  of  a  supreme  being  to  whom  he  acknowledges  a  moral  account* 
ability.  An  oath  may  therefore  be  defined  as  "  an  outward  pledge  given  by 
the  juror  (or  other  person  taking  it)  that  his  attestation  or  promise  is  made 
under  an  immediate  sense  of  his  responsibility  to  God."  *  A  security  to  this 
extent,  for  the  truth  of  testimony,  is  all  that  the  law  seems  to  have  deemed 
necessary;  and  with  less  security  than  this  it  is  believed  that  the  purposes 
of  justice  cannot  be  accomplished.4 

1  Commonwealth™.  Hutchinson,  10  Mass.,  225 ;  Givens  w.  Com.,  29  Grntt.  (Va.),  830; 
State  w.  Lattin,  29  Coon.,  889 ;  Flannigin  w.  State,  25  Ark.,  96  ;  Com.  t>$.  Mull  ins,  2 
Allen,  295;  I.  Greenleaf,  §  307,  note  2;  1  Green's  Crim.  Reps.,  576;  State  vs.  Morea,  2  Ala., 
275;  State  w.  Whittier,  2  Mo.,  841.  Where  a  conviction  (of  rape)  rested  mainly  on  the 
testimony  of  the  victim,  a  child  eight  years  of  age,  held  that  the  competency  of  the  wit- 
ness was  doubtful,  and  that  the  trial  should  have  been  suspended  and  the  child  instructed. 
Where  a  court-martial  received  the  testimony  of  a  female  child  of  84  years  without 
swearing  her,  held  that  it  had  wholly  exceeded  its  authority,  unsworn  testimony  being 
entirely  incompetent  in  any  case.    Dig.  J.  A.  Gen.,  399,  par.  22;  I.  Greenleaf,  §  367. 

'  Au  insane  person  is  no  more  competent  as  a  witness  before  a  court-martial  than  at 
common  law.  Testimony  admitted  of  a  person  shown  to  be  insane  should  be  stricken 
out  on  motion  made.    Dig.  Opin.  J.  A.  Gen.,  399,  par.  23. 

A  person  who  is  insane  at  the  time  is  incompetent  as  a  witness.  An  objection, 
however,  to  a  witness  on  account  of  alleged  insanity  will  not  properly  be  allowed  unless 
sustained  by  clear  proof,  a  man  being  always  presumed  to  be  sane  till  proven  to  be 
otherwise.  Ibid.,  751,  par.  8;  Evans  w.  Hettick,  7  Wheat.,  470 ;  D.  C.  vs.  Armes,  107 
U.  S  ,  519. 

*  Tayler  on  Oaths,  15. 

4  Com.  vs.  Winnemore,  2  Brewster  (Pa.),  878;  1  Phil.  Evid.,  19 ;  1  Law  Rep.,  pp.  846, 
847;  I.  Greenleaf,  §§  868-370  ;  Wakefield  w.  Ross,  5  Mason,  16.    A  belief  in  the  exist- 
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PROCEDURE   Iff   CASES   OF   INCOMPETENCY. 

Procedure. — As  has  been  said,  the  competency  of  a  witness  is  presumed 
in  all  cases,  and  the  burden  of  establishing  the  contrary  falls  upon  him  who 
alleges  it  to  exist.  The  question  of  competency  should  in  general  be  raised 
.and  decided  before  the  witness  is  sworn,  but  may  come  up  at  any  time  when 
his  incompetency  becomes  apparent.  Being  matters  of  law,  or  of  the  appli- 
cation of  law  to  fact,  questions  of  competency  are  always  determined  by  the 
♦court.  If  the  judgment  be  in  favor  of  the  witness,  he  is  allowed  to  testify; 
.if  the  contrary,  he  is  not  permitted  to  be  sworn  and  is  excused  from  farther 
attendance  upon  the  sessions  of  the  court.  In  some  cases  the  fact  of 
incompetency  is  apparent  from  some  record  or  judgment,  as  from  a  judg- 
ment record  where  infamy  is  alleged ;  in  others  the  facts  tending  to  show 
incompetency  are  given  in  evidence,  and  the  question  is  decided  by  the 
.court  after  a  full  presentation  of  both  sides  of  the  case. 

The  Voir  Dire. — When  interest  or  want  of  religious  belief  is  alleged  as  a 
ground  of  incompetency  the  fact  may  be  established  by  the  testimony  of 

ence  of  a  God  and  that  offeuses  will  be  punished  in  this  life,  not  in  the  next,  has  been 
held  sufficient.  U.  S.  vs.  Keunedy,  8  McL.,  175;  Omichund,  vs.  Barker,  Willis,  545.  The 
-witness  may  be  examined  aa  to  his  religious  belief.  U.  S.  vs.  White,  5  Cr.  C.  C.f  88  ; 
Rutherford  vs.  Moore,  1  Cr.  C.  C,  404.  See,  also,  U.  S.  vs.  Kennedy,  8  McLean,  175  ; 
Ben  net  vs.  State,  1  Swan,  411. 

It  is  no  objection  to  the  competency  of  a  witness  that  he  is  the  officer  upon  whom 
will  devolve  the  duty  of  reviewing  authority  when  the  proceedings  are  terminated.  Dig. 
J.  A.  Gen.  751,  par.  6. 

It  is  no  objection  to  the  competency  of  a  witness  that  his  name  is  not  on  the  lisr 
of  witnesses  appended  to  the  charges  when  served.  The  prosecution  is  not  obliged  to 
furnish  any  list  of  witnesses,  nor,  where  one  is  furnished,  to  confine  itself  to  the  wit- 
nesses thus  specified.  The  fact  that  material  testimony  is  given  by  an  unexpected  wit- 
ness may  indeed  constitute  grouud  for  an  application  by  the  accused  (under  Article  93) 
for  further  time  for  the  preparation  of  his  defense.     Ibid.,  par.  7. 

The  fact  that  a  party  is  a  public  enemy  of  the  United  States  or  has  engaged  in 
giving  aid  to  the  enemy  does  not  affect  the  competency  of  his  testimony  as  a  wit- 
ness before  a  court-martial.  Where  testifying,  however,  in  time  of  war,  either  in  favor 
of  a  person  in  the  enemy's  service  or  an  ally  of  or  sympathizer  with  the  enemy,  or  against 
a  federal  officer  or  soldier,  bis  statements  (like  those  of  an  accomplice)  are  ordinarily  to 
be  received  with  caution  unless  corroborated.  The  fact  that  a  party  is  under  a  political 
disability  is  not  one  which  goes  to  his  competency  if  offered  as  a  witness.  So  the  fact 
that  a  wituess  has  been  convicted  of  desertion  may  impair  his  credibility,  but  cannot 
affect  his  competeucy.     Ibid.,  897,  par.  12. 

Desertion  is  not  a  felony  and  does  not  render  a  witness  incompetent  at  common  law 
or  before  a  court-martial.  Nor  does  the  loss  of  citizenship  upon  conviction  of  desertion, 
under  Sections  1996  and  1993,  Revised  Statutes,  have  such  effect,  the  competency  of  a 
witness  not  depending  upon  his  citizenship.  A  pardon  of  a  person  thuscouvicted  would 
not,  therefore,  add  to  his  competency.  But  where  it  was  proposed  to  introduce  such  a 
person  as  a  material  witness  for  the  prosecution  in  an  important  case,  advised  that  it 
would  be  desirable  to  remit  the  unexecuted  portion  of  his  sentence,  if  any.  Ibid.,  899, 
par.  24. 

The  president  or  any  member  of  a  court-martial,  as  also  the  judge-advocate,  may 
legally  give  testimony  before  the  court.  That  the  court,  at  the  time  of  a  member's  tes- 
tifying, is  composed  of  but  five  members  will  not  affect  the  validity  of  the  proceedings, 
since  in  so  testifying  he  does  not  cease  to  be  a  member.  It  is  in  general,  however,  most 
undesirable  that  the  judge-advocate,  and  still  more  that  a  member,  should  appear  in  the 
-capacity  of  a  witness,  except  perhaps  where  the  evidence  to  be  given  relates  simply  to 
•the  good  character  or  record:  of  the  accused.    Ibid.,  p.  750,  par.  5. 
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witnesses,  or  by  the  admission  of  the  proposed  witness,  or  by  his  own  testi* 
mony  given  under  the  sanction  of  a  peculiar  form  of  oath  known  as  the  voir 
dire.  Whether  the  election  of  one  of  these  modes  will  preclude  the  party 
from  afterwards  resorting  to  the  other  is  not  clearly  settled  by  the  authori- 
ties. If  the  evidence  offered  aliunde,  to  prove  the  interest,  is  rejected  as 
inadmissible,  the  witness  may  then  be  examined  on  the  voir  dire.  And  if 
the  witness  on  the  voir  dire  states  that  he  does  not  know,  or  leaves  it 
doubtful  whether  he  is  interested  or  not,  his  interest  may  be  shown  by  other 
■evidence.  It  has  also  been  held  that  a  resort  to  one  of  these  modes  to  prove 
the  interest  of  a  witness  on  one  ground  does  not  preclude  a  resort  to  the 
other  mode  to  prove  the  interest  on  another  ground.  But,  subject  to  these 
modifications,  the  rule  recognized  and  adopted  by  the  general  current  of 
Authorities  is  that  where  the  objecting  party  has  undertaken  to  prove  the 
interest  of  the  witness  by  interrogating  him  upon  the  voir  dire,  he  shall  not, 
upon  failure  of  that  mode,  resort  to  the  other  to  prove  facts  the  existence  of 
which  was  known  when  the  witness  was  interrogated.  The  party  appealing 
to  the  conscience  of  a  witness  offers  him  to  the  court  as  a  credible  witness; 
and  it  is  contrary  to  the  spirit  of  the  law  to  permit  him  afterwards  to  say 
that  the  witness  is  not  worthy  to  be  believed.  It  would  also  violate  another 
rule  by  its  tendency  to  raise  collateral  issues.  Nor  is  it  deemed  reasonable 
ito  permit  a  party  to  sport  with  the  conscience  of  a  witness  when  he  has 
other  proof  of  his  interest.1 

OPINIONS.      EXPERT  TESTIMONY. 

Opinion — Experts. — As  a  rule,  testimony  in  the  nature  of  opinion  is 
excluded.*  This  for  the  reason  that  witnesses  are  required  to  testify  to  facts 
only,  leaving  to  the  court  the  duty  of  deducing  conclusions,  or  of  forming 
opinions  as  to  the  effects  or  consequences  of  such  facts.  There  are  two 
•exceptions  to  this  rule,  however,  to  which  attention  will  now  be  drawn.  In 
the  first  place,  any  intelligent  witness  may  testify  as  to  opinions  which  are 
themselves  conclusions  drawn  from  numerous  facts  within  the  daily  observa- 
tion and  experience  of  all  intelligent  persons.  Such  relate  to  the  appearance 
or  demeanor  of  a  person;  his  sanity,  sobriety,  or  identity,  or  his  resemblance 
to  another;  his  physical  condition,  whether  sick  or  well;  his  condition  as 

1  I.  Greeuleaf,  S  423,  ibid.  423.  note  6 ;  Evans  vs.  Eaton,  Pet.  C.  C,  322 :  The 
Watchman,  Ware,  282;  Miles  vs.  U.  8.,  13  Otto,  304;  Citizens' Bank  vs.  Nantucket 
Steamboat  Co.,  2  Story,  16. 

Witnesses  who  are  prima  facie  competent,  but  wbose  competency  is  disputed,  are 
allowed  to  give  evidence  on  their  voir  dire  to  the  court  upon  some  collateral  issue  on 
which  their  competency  depends  ;  but  the  testimony  of  a  witness  who  is  rrima  facie 
Incompetent  cannot  be  given  to  the  jury  upon  the  very  issue  of  the  case  in  order  to 
•establish  his  competency  and,  at  the  same  time,  prove  the  issue.  Miles  vs.  U.  8.,  13 
Otto,  304. 

1  Cameron  vs.  State,  14  Ala.,  546 ;  Com.  vs.  Mooney,  110  Mass.,  99  ;  Com.  vs.  Sturte- 
-vant.  117  Maas..  122  ;  Morse  vs.  State,  6  Conn.,  9. 
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regards  emotion  or  passion,  as  to  anger,  hope  or  fear,  joy  or  sorrow,  excite- 
ment or  coolness,  and  the  like.  These  are  matters  of  every-day  occurrence 
as  to  which  all  thoughtful  persons  form  conclusions  of  fact  to  which  they 
are  competent  to  testify  in  a  proper  case.1  Second,  the  opinion  of  experts 
in  an  art,  trade,  or  profession  in  which  they  have  attained  especial  profi- 
ciency may,  at  the  discretion  of  the  court  and  under  its  direction,  be  given 
in  evidence.  This  is  permitted  for  the  reason  that  the  opinions  in  question 
are  technical  or  scientific  in  character  and  are  based  upon  experience  that  is 
beyond  the  knowledge  or  experience  of  the  average  juror.  Under  this  head, 
for  example,  fall  opinions  as  to  the  effects  of  particular  poisons;  that  is, 
certain  symptoms  having  been  observed,  expert  opinion  may  be  received  as 
to  the  poisons  that  would  produce  such  effects.  In  general,  certain  facts  or 
effects  having  been  established  in  evidence,  the  testimony  of  experts  may  be 
admitted  as  to  the  causes  which  would  have  produced  such  effects,  or  as  to 
the  laws  of  nature  applicable  to  certain  causes  to  produce  particular  effects.' 
The  introduction  of  expert  witnesses,  however,  is  of  the  rarest  occurrence  in 
the  procedure  of  courts-martial. 

Procedure. — The  party  who  introduces  expert  witnesses  must  show  that 
they  are  experts  in  fact;  that  is,  that  they  actually  possess  the  technical  or 
scientific  knowledge  which  will  assist  the  jury  to  a  correct  understanding  of 
the  facts  in  a  case.'  Having  established  their  competency  and  the  necessity 
for  their  appearance,  they  may  give  opinions  as  to  certain  facts,  or  may 
testify  in  answer  to  a  hypothetical  question,  agreed  upon  by  the  parties  and 
approved  by  the  court,  the  answer  to  which  is  calculated  to  afford  the  jury 
the  assistance  of  which  they  stand  in  need.4 

THE  RULES  OP  EVIDENCE. 

Purpose  of  Rule*  of  Evidence. — It  has  been  seen  that  the  rules  of  evi- 
dence have  to  do  with  determining  what  is  called  the  competency  of 
witnesses;  that  is,  of  deciding  whether  a  particular  person  shall  be  permitted 

lCom.  vs.  Sturtevant,  117  Mass.,  123;  Campbell  vs.  State,  28  Ala.,  44;  Evans  vs. 
People,  12  Mich.,  27 ;  McLean  vs.  State,  16  Ala.,  672  ;  Messner  vs.  People,  45  N.  Y.,  1 ; 
People  vs.  Eastwood,  14  N.  Y.f  562. 

•Milwaukee  Railway  Co.  vs.  Kellogg,  94  U.  S.f  409;  Chicago  vs.  Greer,  9  Wall., 
726  :  Dexter  vs.  Hall,  15  Wall.,  9  ;  Transportation  Line  vs.  Hope,  1)5  TJ.  8..  297;  People 
vs.  Bodine,  1  Deuio,  282 ;  Woodin  vs.  People,  1  Parker,  464 ;  Cook  vs.  State.  4  ZHbris- 
kie,  843 ;  State  vs.  Smith,  82  Mann  ,  869  ;  1  Green  Crim.  Reports.  241  ;  McGowan  vs. 
American  Pressed  Tanbark  Co.,  121  U.  S.,  575;  Union  Ins.  Co.  vs.  Smith,  124  ibid., 
405;  Forsyth  vs.  Doolittle,  120  ibid.,  78;  Gay  vs.  Union  Mut.  Life  Ins.  Co.,  Blatcu., 
143  ;  Jolly  vs.  Terre  Haute  Drawbridge  Co.,  6  McLean.  287.  An  officer  of  the  Quar- 
termaster Department  was  admitted  by  a  court-martial  to  testify  as  an  "expert"  in 
regard  to  the  proper  performance  of  his  duties  by  a  chief  quartermaster  of  a  military 
department.  Held  that  such  testimony  was  inadmissible  and  should  have  been  ruled 
oat,  the  subject  being  one  regulated  by  law  and  orders,  and  the  witness  being  in  no 
proper  sense  an  expert.    Dig.  J.  A.  Gen..  400,  par.  26. 

1  Spring  Co.  vs.  Edgar,  9  Otto,  695  ;  Carter  vs.  Baker,  1  Sawyer,  512. 

4  Forsyth  vs.  Doolittle,  120  U.  8.,  73 ;  U.  S.  vs.  McGlue,  1  Curtis,  15 ;  Dexter  vs. 
Hall,  15  Wall.,  91. 


EVIDENCE.  263 

to  testify  at  all;  and  with  the  exclusion  of  certain  testimony  from  the  con- 
sideration of  the  jury  upon  the  ground  that  it  is  likely  to  mislead  them  and 
to  confuse,  rather  than  to  make  clear,  the  issue  referred  to  them  for  trial* 
They  also  determine,  to  a  certain  extent,  the  credibility  of  witnesses,  or  the 
weight  that  is  to  be  attached  to  their  testimony. 

Oral  and  Written  Testimony. — The  challenges  and  pleadings  having 
been  completed  and  the  accused  arraigned,  each  party  in  turn  submits  the 
testimony  of  witnesses  in  proof  or  disproof  of  the  facts  composing  the  issue. 
The  oral  or  written  testimony  offered  in  support  of  the  case,  on  either  side, 
makes  up  the  evidence  upon  which  the  court  bases  its  finding  of  fact  in 
accordance  with  the  weight  of  evidence  submitted.  Testimony  is  classified, 
according  to  its  form,  as  either  oral  or  written.  Oral  testimony  is  that  given 
viva  voce  in  open  court.  Written  testimony  is  composed  of  matter  in  the 
nature  of  writings  or  documents,  and  these  may  be  presented,  as  will  pres- 
ently be  explained,  in  the  shape  of  originals  or  copies. 

Direct  and  Indirect  —  Real  Evidence.  —  Oral  testimony  is  classified 
according  to  its  nature  and  character,  and  is  said  to  be  direct  or  original 
when  the  witness  testifies  to  facts  observed  by  him  through  the  medium  of 
bis  senses.  It  is  said  to  be  indirect  when  the  witness  derives  his  knowledge 
as  to  particular  facts  from  the  observation  of  others  and  testifies  to  their 
declarations  or  statements  concerning  them.  Such  testimony,  as  will 
presently  be  shown,  is  called  hearsay,  and  is  in  most  cases  inadmissible. 
Real  evidence  consists  in  the  production  in  court  of  objects  or  articles  that 
pertain  to  a  case  in  hearing,  in  order  that  the  court  may  be  enabled  to  make 
a  personal  examination  or  inspection  of  them,  or  that  witnesses  may  iden- 
tify them  or  illustrate  their  application  or  use  in  connection  with  a  matter 
in  issue.  Evidence  is  also  said  to  be  indirect  or,  more  properly  speaking, 
circumstantial  when  the  existence  of  a  fact  is  inferred,  by  a  process  of 
reasoning,  from  the  existence  or  non-existence  of  other  facts  established  in 
evidence  by  the  testimony  of  witnesses  or  by  the  production  of  documents.1 

In  addition  to  determining  the  competency  of  witnesses  and  the  credi- 
bility of  their  testimony,  the  rales  of  evidence  also  serve  to  determine: 

1.  The  relevancy  of  testimony,  that  is,  its  relation  to  the  issues  raised  by 
the  pleadings. 

2.  The  burden  of  proof  ',  that  is,  to  designate  the  party  upon  whom  the 
obligation  rests  of  establishing  the  truth  of  each  issue  raised  during  the 
progress  of  the  trial. 

3.  The  quality  of  evidence  that  shall  be  submitted  or  received  in 
support  of  an  issue,  which  is  accomplished  by  requiring  the  best  evidence  to 
be  submitted  which  the  nature  of  the  case  will  admit  of. 


1  People  m.  Kendall,  82  N.  Y.,  141 ;  Brig  Struggle  w.  U.  S.,  9  Cranch,  71 ;  Bank  of 
U.  S.  m.  Corcoran,  2  Pet.,  121. 
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4.  The  amount  of  evidence  necessary  to  establish  the  facts  composing  the 
substance  of  a  particular  issue. 

I.    BELEVANCY   OF  EVIDENCE. 

Belevancy. — Evidence  must  he  relevant;  that  is,  must  tear  directly  upon 
the  issue.1  The  issue  here  referred  to  is  that  obtained  by  an  application  of 
the  rules  of  pleading,  and  the  reason  for  the  rule  is  simple.  From  the 
nature  of  pleading  it  is  apparent  that  no  testimony  can  be  received  which 
does  not  tend  to  prove  or  disprove  the  facts  of  which  the  issue  is  composed* 
This  question  alone  engages  the  attention  of  the  court-martial,  to  the 
exclusion  of  every  other,  and  it  would  be  the  veriest  waste  of  time  were  the 
court  to  permit  other  testimony  to  be  heard. 

Belevancy  of  Facts. — A  fact  is  said  to  be  relevant  when  it  is  the  cause 
or  effect  of  another  fact,  or  is  the  effect  of  the  same  cause,  or  is  the  cause  of 
the  same  effect.'  Particular  testimony  is  said  to  tend  to  prove  a  fact  when, 
taken  in  connection  with  other  and  similar  testimony,  it  is  calculated  to 
establish  such  fact  in  evidence;  each  fact  so  testified  to  forming  a  link  in 
the  chain  of  proof  submitted  in  support  of  the  case  of  either  party  to  the 
action.  Testimony  as  to  collateral  facts  is,  as  a  rule,  inadmissible  unless 
the  burden  rests  upon  a  party  of  proving  intent  or  the  existence  of  partic- 
ular knowledge  on  the  part  of  a  person,  or  when  good  faith,  malice,  state  of 
mind,  or  bodily  health  is  in  question.  In  a  trial  for  desertion,  for  example, 
testimony  that  an  accused  purchased  a  ticket  for  a  distant  point,  or 
attempted  to  dispose  of  his  uniform,  or  to  exchange  it  for  civilian's  dress 
would  be  admissible  to  show  the  intent  of  not  returning,  which  is  essential  to 
the  offense  of  desertion.  So  the  fact  that  a  person  charged  with  receiving 
stolen  goods  from  A  had  received  similar  stolen  goods  from  B  or  C,  or  had 
received  stolen  goods  from  A  on  a  previous  occasion,  would  be  admissible  as 
showing  the  guilty  knowledge  which  is  an  essential  ingredient  of  the  offense 
of  receiving  stolen  goods.  Such  testimony  is  therefore  admitted,  to  a 
limited  extent,  to  furnish  the  basis  of  fact  from  which  the  court  may  deduce 
a  just  conclusion  as  to  the  specific  intent  with  which  an  offense  has  been 
committed. 

When  particular  testimony  is  objected  to  as  irrelevant,  it  may  be 
admitted  upon  the  statement  of  the  party  producing  it  that  its  relevancy 
will  apear  at  a  later  stage  of  the  proceedings." 

burner  vs.  Fendall,  1  Cranch,  117;  Stringer  vs.  Young,  3  Pet...  320;  Winans  vs. 
N.  Y.  &  Erie  R.  R.,  21  How.,  88  ;  U.  S.  vs.  Gibert,  2  Sumner,  19  ;  Lucas  vs.  Brooks,  18 
Wall.,  436  ;  Polk  vs.  Robertson,  1  Overton  (Teun.),  456. 

'  Stephen's  Digest  of  the  Law  of  Evidence,  p.  xii. 

*  U.  S.  vs.  Flowery,  1  Sprague,  109.    If  evidence  tends,  in  any  degree,  to  establish, 
the  existence  of  a  material  fact,  it  cannot  be  rejected  as  irrelevant,  but  must  be  received' 
In  connection  with  the  other  facts  and  circumstances  of  the  case.    U.  S  vs.  Bab  cock,  3 
Dill.,  571.    The  admission  of  incompetent  or  irrelevant  evidence  is  not  a  sufficient  rea- 
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Circumstantial  Evidence. — Although  positive  proof  in  a  criminal  action 
is  desirable,  it  is  not  absolutely  necessary,  and  a  conviction  may  be  had  on 
circumstantial  evidence,  that  is,  evidence  in  which  the  guilt  of  the  accused 
is  inferred  from  his  acts  and  from  other  facts  established  in  evidence.  In  a- 
caee  depending  upon  circumstantial  evidence,  the  court,  in  order  to  convict, 
must  find  the  circumstances  to  be  satisfactorily  proved  as  facts ,  and  must 
also  find  that  those  facts  clearly  and  unequivocally  imply  the  guilt  of  the- 
accused  and  cannot  reasonably  be  reconciled  with  any  hypothesis  of  his  inno- 
cence.1 Whenever  a  necessity  arises  for  a  resort  to  circumstantial  evidence,, 
either  from  the  nature  of  the  inquiry  or  from  the  failure  of  direct  proof, 
objections  to  testimony  upon  the  ground  that  any  particular  circumstance- 
is  irrelevant  or  of  an  inconclusive  nature  and  tendency  are  not  favored,  for 
the  reason  that  the  force  and  effect  of  circumstantial  facts  usually  and1 
almost  necessarily  depend  upon  their  connection  with  each  other  or  with 
the  direct  proofs  in  the  case.9 

Character — Reputation. — The  term  character,  as  used  at  common  law, 
is  not  synonymous  with  reputation  ;  this  for  the  reason  that  the  character 
of  a  person,  using  the  term  in  relation  to  his  disposition,  cannot,  from  its* 
nature,  be  established  by  the  testimony  of  witnesses.  Its  outward  manifesta- 
tion, however,  in  the  reputation  which  a  person  enjoys  in  the  community  fe 
a  fact,  and,  like  other  facts,  is  susceptible  of  observation  by  neighbors  and 
others  who  may  testify  as  to  such  reputation  in  a  proper  case.  Testimony 
as  to  character  is  in  general  inadmissible.  In  a  civil  action  it  rarely  occur? 
that  the  character  of  a  party  is  drawn  in  quostion ;  in  a  criminal  trial,  how* 
ever,  the  character  of  the  accused,  as  evidenced  by  his  reputation,  may- 
become  an  element  of  importance  in  two  cases:  first,  when  the  evi- 
dence of  guilt  is  not  strong,  testimony  as  to  the  good  reputation  of  an  ac- 
cused may  be  admitted  to  strengthen  the  presumption  of  innocence;'  and 
second,  such  testimony  may  be  admitted  where  the  punishment  is  discre- 
tionary with  the  court,  with  a  view  to  reduce  the  sentence  imposed  upop- 
conviction. 

son  for  reversing  a  ludgmeut  when  it  is  apparent  that  it  cannot  have  affected  the  verdict 
or  the  find  lug  injuriously  to  the  plaintiff  in  error.  Mining  Co.  vs.  Taylor,  10  Otto,  87 ; 
Turner  vs.  Fendall,  1  Cr.,  117.  If  irrelevant  evidence  has  been  introduced  bvone  party, 
the  other  party  has  no  right  to  introduce  equally  irrelevant  evideuce  in  rebuttal. 
Stringer  vs.  Young,  3  Pet.,  820.  When  improper  testimony  has  been  admitted  the 
appellate  court  cannot  look  into  its  importance  or  operation,  but  the  verdict  founded 
upon  it  cannot  stand.     Smith  vs.  Carrington.  4  Cr.,  62  ;  Church  vs.  Hub  bait,  2  Cr.,  187. 

1  The  Robert  Edwards,  6  Wheat.,  187:  U.  S.  vs.  Douglass.  2  Blatch.,  207;  U.  8.  vs. 
Martin,  2  McL.,  256;  McGregor  vs.  The  State,  16  Ind.,  9;  U.  S.  vs.  Goldberg,  7  Biss., 
175 ;  U.  S.  vs  Babcock,  8  Dill.,  621  ;  U.  8.  vs.  Butler,  1  Hughes,  457  ;  U.  S.  vs.  Lyman, 
5  McL.,  513  ;  7  vs.  Wood,  14  Pet.,  430. 

*  U.  S.  vs.  Hart  well,  3  Cliff.,  221  ;  Lawrences*.  Dana,  4  ibid.,  1  ;  U.  8.  vs.  Bark  Iflla> 
de  Cuba,  2  ibid.,  295. 

•Bdgington  vs.  U.  S.,  164  U.  8.,  861;  Brown  m.  XJ.  8.,  164  U.  8.,  221;  State  vs. 
Ford,  3  Strobh.,  517,  note;  Fields  vs.  State,  47  Ala.,  603;  Storrs  vs.  People,  56  N.  Y.» 
315;  People  vs.  Ashe,  44  Cal.,  288. 
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Evidence  of  the  good  character,  record,  and  services  of  the  accused  as  an 
officer  or  soldier  is  admissible  in  all  military  cases  without  distinction — in 
oases  where  the  sentence  is  mandatory  as  well  as  those  where  it  is  discretion- 
ary with  the  court.  For  while  such  evidence  cannot  avail  to  affect  the 
measure  of  punishment,  it  may  yet  form  the  basis  of  a  recommendation  by 
the  members  of  the  court,  or  induce  favorable  action  by  the  reviewing  officer 
whose  approval  is  necessary  to  the  execution  of  the  sentence.  Where  such 
•evidence  is  introduced  the  prosecution  may  offer  counter-testimony,  but  it 
is  an  established  rule  of  evidence  that  the  prosecution  cannot  attack  the 
■character  of  the  accused  till  the  latter  has  introduced  evidence  to  sustain  it, 
.and  has  thus  put  it  in  issue.1 

It  is  also,  in  general,  competent  on  trials  by  court-martial  for  the 
.accused  to  put  in  evidence  any  facts  going  to  extenuate  the  offense  and 
red  ace  the  punishment,  as  the  fact  that  he  has  been  held  in  arrest  or  con- 
finement an  unusual  period  before  trial,  the  fact  that  he  has  already  been 
.subjected  to  punishment  or  special  discipline  on  account  of  his  offense,  or 
the  fact  that  his  bet  was,  in  a  measure,  sanctioned  by  the  act  or  practice  of 
.superior  authority.* 

Reputation,  How  Established. — As  has  been  observed,  the  testimony 
-offered  in  support  of  character  is  that  of  persons  who  know  the  reputation 
-of  the  accused  in  the  community  in  which  he  lives,  and  can  testify  as  to  the 
reputation  which  he  there  enjoys  for  sobriety,  integrity,  morality,  and  the 
like.1  Testimony  so  submitted  should  relate  to  character  as  indicated  in  the 
•charge;  if  fraud  or  dishonesty  be  alleged,  testimony  as  to  integrity  is  appro- 
priate; if  a  crime  of  violence  be  charged,  testimony  as  to  good  disposition 
would  be  relevant.  Testimony  as  to  general  good  reputation  would  properly 
he  submitted  with  a  view  to  affect  the  discretion  of  the  court  or  reviewing 
authority  in  the  matter  of  leniency. 

* 

II.    THE  BURDEN   OF  PROOF. 

How  Determined. — The  rules  as  to  the  burden  of  proof  are  necessary  to 
the  orderly  and  methodical  presentation  of  evidence  in  actions  at  law.  It 
has  been  seen  that  the  issues  referred  to  a  jury  for  trial  are  decided  in  civil 
actions  by  a  preponderance  of  proof,  and  in  criminal  cases  by  proof  sufficient 
to  establish  guilt  beyond  a  reasonable  doubt.  What  is  called  the  burden  of 
proof — that  is,  the  task  of  establishing  the  truth  of  a  proposition  outlined 
in  the  pleadings — rests  primarily  upon  the  one  who  alleges  a  fact  or  makes 
the  contention  that  such  fact  exists. 

1  Dig.  J.  A.  Gen. ,  394,  par.  4. 

•IMd.,  398,  par.  15. 

'  State  vs.  O'Neal,  4  Iredell,  88;  U.  S.  w.  Van  Sickle,  2  McL.,  219;  filam  «t.  State,  25 
Ala.,  33;  People  w.  Mather,  4  Wend.,  231;  Hamilton  vs.  People,  29  Mich.,  173;  State 
i>8,  Howard,  9N.  H.,  485. 
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Borden  of  Proof  in  Criminal  Trials. — In  a  criminal  trial  the  burden  of 
proof  never  shifts,  but  rests  upon  the  prosecution  of  establishing  in  evidence 
the  facts  constituting  the  offense  as  set  forth  in  the  indictment.1  The 
accused  goes  to  trial  with  the  benefit  of  the  presumption  that  he  is  innocent, 
which  attends  him  throughout  the  trial;  but  when  the  prosecution  has  suc- 
ceeded in  establishing  the  facts  constituting  guilt,  by  the  testimony  of 
competent  and  credible  witnesses,  the  defense  is  required  to  meet  and  rebut, 
or  disprove,  the  facts  established  in  evidence  by  the  prosecution.*  In 
collateral  issues  arising  in  the  course  of  the  trial  as  to  the  competency  of 
witnesses,  the  admissibility  of  testimony,  and  the  like,  the  burden  of  proof 
rests  upon  the  party  who  alleges  incompetency  or  objects  to  the  admission 
of  particular  testimony.* 

III.   THE  BEST  EVIDENCE. 

The  Best  Attainable  Evidenoe  must  be  Submitted. — This  rule  is  calcu- 
lated to  prevent  fraud,  and  to  enable  the  court  to  base  its  finding  upon  the 
best  attainable  evidence  in  every  case.  All  evidence,  whether  oral  or 
written,  is  of  various  degrees,  or  orders,  in  point  of  primariness  and 
originality.  If  a  witness  testify  as  to  facts  which  he  has  heard  or  seen,  or 
if  the  original  of  a  document  be  produced,  such  testimony  is,  in  the  nature 
of  the  case,  the  best  attainable,  and  is  said  to  constitute  primary  evidence. 
If,  on  the  other  hand,  the  witness  testifies  to  facts  the  knowledge  of  which 
he  has  gained  from  another,  or  if  a  copy  of  a  document  be  submitted,  or  if 
neither  the  original  nor  a  copy  be  forthcoming  and  the  contents  of  the 
paper  be  testified  to  orally,  such  evidence  is  not  the  best,  and  is  said  to  be 
secondary  or  derivative.  In  some  cases,  as  where  the  testimony  is  pure 
hearsay,  it  is  rejected;  in  others,  especially  in  the  case  of  documents,  it  is 

1  Lillienthal  w.  U.  8.,  97  U.  8.,  287;  Potter  vs.  U.  8.,  155  U.  8.,  488;  Agnew  vs. 
U.S.,  165 U.  8.t86. 

'  Agnew  vs.  U.  8.,  165  U.  S.,  86;  Coffin  vs.  U  8.,  156  ibid.  482. 

1  Lillienthal  w.  U.  8.,  98  U.  8.,  287.  Where  the  court  charged  the  jury  that,  when  the 
prosecution  bad  made  out  a  primafacie  case,  the  burden  of  proof  was  on  the  defendant  to 
restore  him  to  that  presumption  of  innocence  in  which  he  was  at  the  commencement  of 
the  trial,  it  was  held  that  the  instruction  was  erroneous,  and  that  the  jury  should  have 
been  told  that  the  burden  was  on  the  commonwealth  to  establish  the  guilt  of  the  defend- 
ant, and  that  he  was  to  be  presumed  innocent  unless  the  whole  evidence  in  the  case  satis- 
fied them  of  his  guilt.  Commonwealth  vs.  Kimball,  24  Pick.,  866.  When  the  matter 
of  defense  set  up  oy  the  accused,  however,  is  wholly  and  entirely  disconnected  with  the 
body  of  the  crime  charged,  the  burden  of  proof  rests  upon  the  accused.  State  vs. 
Murphy,  88  Ind.,  270.  So,  too,  where  the  subject-matter  of  a  negative  averment  relates 
to  the  defendant  personally,  or  is  peculiarly  within  his  knowledge,  the  averment  will  be 
taken  as  true  unless  disproved  by  him.  State  «•,  McGlynn,  84  N.  H.,  422;  Com.  vs. 
Enapp,  9  Pick.,  496;  Com.  vs.  James,  9  Pick.,  875;  Madden  vs.  State,  1  Kan.,  840.  A, 
for  example,  is  indicted  for  bigamy ;  he  wishes  the  court  to  believe  that  at  the  time  of 
the  first  marriage  he  was  a  minor.  The  burden  of  proof  to  establish  minority  is  upon 
A.  B.,  charged  with  theft,  wishes  the  court  to  believe  that  at  the  time  of  the  commis- 
sion of  the  theft,  he  was  elsewhere.  The  burden  of  establishing  the  alibi  rests  upon  B. 
•Stephen  on  Evidence. 
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accepted  upon  proof  by  the  party  offering  it  that  it  is  the  best  evidence 
attainable;  that  is,  that  the  original  has  been  lost  or  destroyed,  or  is  in  the 
possession  of  the  opposite  party  or  in  that  of  a  person  beyond  the  jurisdic- 
tion of  the  court. 

Hearsay. — What  is  called  hearsay  testimony  is  inadmissible.  Hearsay 
testimony  is  that  obtained  from  a  witness  who  has  not  himself  observed  the 
facts  to  which  he  testifies,  but  whose  knowledge  of  them  is  gained  from  the 
statements  of  others.  Hearsay  is  objectionable  for  several  reasons:  first > 
because  it  is  secondary,  and  the  law  requires  primary  evidence — the  best 
evidence  attainable — in  every  case;  second,  the  real  witness  is  not  testifying 
in  court,  under  the  sanction  of  an  oath;  and  third,  the  opposite  party,  and 
especially  the  defendant  in  a  criminal  case,  has  no  opportunity  to  be  con- 
fronted with  the  witnesses  against  him  or  to  exercise  the  right  of  cross- 
examination.1  There  are  some  necessary  exceptions  to  this  rule,  and  there 
are  some  apparent  exceptions  which,  upon  close  examination,  will  be  found 
to  relate  to  relevant  facts  and  to  be,  as  such,  not  liable  to  objection  as  hear- 
say.    The  principal  exceptions  are: 

1.  Confessions. — One  form  of  criminating  testimony,  known  as  confes- 
sions, has  always  been  received  from  accused  persons  in  criminal  cases. 
"  Subject  to  the  cautions  to  be  observed  in  receiving  and  weighing  confes- 
sions of  guilt,  they  are  among  the  most  effectual  proofs  in  the  law.  Their 
value  depends  on  the  supposition  that  they  are  deliberately  made,  and  on 
the  presumption  that  a  rational  being  will  not  make  admissions  prejudicial 
to  his  interest  and  safety,  unless  when  urged  by  the  promptings  of  truth 
and  conscience."* 

The  most  common  form  of  confession  is  that  afforded  by  the  plea  of 
guilty  made  by  the  accused,  in  answer  to  an  indictment,  with  full  knowl- 
edge of  the  legal  consequences  that  will  ensue.  Confessions  may  be  made 
by  a  plea  of  guilty,  as  above  described,  or  by  a  statement  made  in  open 
court  by  or  in  behalf  of  the  accused;  if  made  elsewhere,  they  may  be  testi- 
fied to  by  those  who  heard  them,  or  to  whom  they  were  addressed,  if  made 
under  such  circumstances  as  to  make  it  clear  that  the  admissions  of  guilt 
were  entirely  voluntary."  Any  evidence  going  to  show  that  a  confession 
was  extorted  by  means  of  threats  or  promises,  or  by  the  use  of  force, 
especially  by  a  person  in  authority,  will  completely  destroy  its  evidential 
value.4     When  offered  under  the  conditions  above  described  a  confession 


1  Queen  vs.  Hepburn,  7  Cr.,  290;  Ellicott  vs.  Pearl.  10  Pet.,  412. 

•  U.  S.  vs.  Montgomery,  8  Sawy.,  544;  U.  8.  vs.  Williams,  1  Cliff.,  5;  U.  8.  vs.  WB- 
son.  1  Bald.,  78;  Telm,  Jr.,  vs.  Wash  Ty.,  1  Wash  Ty..  68. 

1 U.  8.  vs.  Kurtz.  4  Cranch  C.  C.  682;  U.  8.  vs.  William*,  1  Cliff.,  5;  U.  8.  vs.  Griff, 
14  Blatch.,  381;  U.  8.  vs.  Nott.  1  McLean,  499;  U.  8.  vs.  Coons,  1  Bond,  1. 

*U.  8.  vs.  Pumpbrey.  1  Crnnch  C  C,  74;  U.  8.  vs.  Hunter,  ibid.,  317;  U.  8.  vs. 
Negro  Charles,  2  ibid.,  76;  U.  S.  vs.  Pocklincrton.  ibid..  293;  Berry  vs.  U.  S..  2  Colo. 
Ty.,   186.    A  confession  is  competent  evidence  when   free  and  voluntary  ;  otherwise 
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must  be  received  in  its  entirety,1  and  weight  must  be  attached  to  those  parts 
which  weigh  for  the  accused  as  well  as  those  which  operate  to  his  prejudice. 

Corroboration. — A  mere  confession  not  made  in  open  conrt,  or  otherwise 
corroborated,  and  without  proof  aliunde  that  a  crime  has  been  committed^ 
will  not  justify  a  conviction.* 

Proof  of  Facts  obtained  through  an  Inadmissible  Confession. — Where  an 
inadmissible  confession  leads  to  the  discovery  of  a  fact,  so  much  of  the 
inadmissible  confession  as  relates  to  such  fact  may  be  received."  It  has  also 
been  held  that  testimony  obtained  as  a  result  of  an  inadmissible  confession 
is  both  competent  and  receivable. 

2.  Declarations;  Admissions  against  Interest. — Acts,  declarations,  and 
conduct  of  the  defendant  on  the  occasion  of  the  commission  of  an  offense 
are  to  be  considered  as  indicia  of  his  guilt  or  innocence.  Where,  however, 
an  offense  against  the  law  is  shown  to  have  been  committed,  the  law  raises 
a  presumption  of  guilty  intent.  This  presumption  cannot  be  overthrown 
by  the  declarations  of  the  accused  made  after  the  commission  of  the  offense, 
and  such  declarations  cannot  be  proved.4 

Dying  Declarations. — A  dying  declaration  is  an  ante-mortem  statement 
made  by  the  declarant  in  relation  to  the  injury  from  which  he  is 
suffering.  The  statement  is  receivable  in  evidence  in  a  trial  for  the 
murder  or  manslaughter  of  the  declarant,  and  only  when  made  in 
view  of  impending  death  and  when  he  no  longer  cherishes  any  hope  of 

^^^^—      ■■■  ■■■  ■!■■■!■  '  ■■■  »■■'  ■  ^ .^—  ■  ■  ■■  ■■■■!■  ,    1  ^— ^  ^  ,^„ 

where  made  through  the  influence  of  hope  or  fear.*  So  where  an  officer  admitted  to  a 
superior,  in  writing,  the  commission  of  a  military  offense,  and  promised  not  to  repeat  the 
same,  uuder  the  well-founded  hope  and  belief  that  a  charge  which  had  been  preferred 
against  Mm  therefor  would  be  withdrawn,  held  that,  in  case  he  were  actually  brought  to 
trial  upon  such  charge,  the  admission  thus  made  would  not  properly  be  received  in  evi- 
dence against  his  objection.  Confessions  made  by  private  soldiers  to  officers  or  non- 
commissioned officers,  though  not  shown  to  have  been  made  under  the  influence  of 
promise  or  threat,  should  yet,  in  view  of  the  military  relations  of  the  parlies,  be  received 
with  caution. f  Mere  silence  on  the  part  of  an  accused  when  questioned  ns  to  his  sup- 
posed offense  is  not  to  be  treated  as  a  confession  .J    Dig.  J.  A.  Gen.,  897,  par.  18. 

A  confession  that  he  had  deserted  made  by  au  alleged  deserter  to  a  police  officer, 
who  on  arresting  him  assured  him  that  if  he  told  the  truth  he  (the  officer)  would  give 
him  an  opportunity  to  escape  before  being  delivered  up  to  the  military  authorities, 
held  clearly  not  admissible  in  evidence,  ns  having  been  induced  by  promise  of  favor  on 
the  part  of  a  person  in  authority.     Ibid.,  899,  pur.  20. 

1  U.  8.  vs.  Pryor,  5  Cr.  C.  C,  87;  U.  8.  vs.  Barlow,  1  ibid.,  94. 

f  Territory  vs.  McLinn,  1  Mont.  Terr.,  894;  Bergen  vs.  People,  17  111..  426;  String- 
fellow  vs.  State,  26  Miss.,  157;  Brown  vs.  State,  82  Miss.,  488;  Jenkins  vs.  State,  41 
Miss  ,  582;  Anderson  vs.  State,  26  Ind.,  89;  State  vs.  Guild,  10  N.  J.  L.,  168. 

•State  vs.  Vaigneur,  5  Rich.,  891;  White  vs.  State,  8  Heisk.,  838;  Jordan  vs  State,  82 
Miss.,  882;  Belote  vs.  State.  86  ibid.,  96;  McGlotherlin  vs.  State,  2  Cold.  (Teun.),  228; 
Frederick  vs.  State,  8  West  Va.,  695;  People  vs.  Ah  Ki,  20  Cal.,  177;  Done  vs.  People, 
ibid.,  821;  Duffy  vs.  People,  5  Parker,  864;  Com.  vs.  James,  99  Mass., .488. 

4  U.  8.  vs.  Imsand,  1  Woods,  581;  U.  S.  vs.  Hanway,  2  Wall,  Jr.,  139. 


*  United  States  vs.  Pumphreys,  1  Cranch  C.  C,  74;  United  States  vs.  Hunter,  id..  317;  United  States 
t».  Charles,  9  id.,  76;  United  State*  vs.  Pocklington,  id.,  293;  United  States  vs.  Nott,  1  McLean,  490; 
United  States  vs.  Cooper,  8  Qu.  L.  J.,  42. 

+  See  General  Court-martial  Orders,  No.  3,  War  Department,  1876;  General  Orders,  No.  64,  Depart- 
ment  of  Dakota,  1867.    Compare  Cady  vs.  State,  44  Miss,,  382. 

X  8ee  Campbell  vs.  State,  56  Ala.,  80. 
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recovery.  In  this  case  the  sense  of  impending  death  is  held  to  replace  the 
sanction  of  an  oath,  and  for  this  reason  the  statement  will  not  be  received 
if  it  appears  that  the  declarant  cherishes  any  hope,  however  Blight,  of  ulti- 
mate restoration  to  health.  The  competency  of  the  declarant  as  a  witness, 
and  the  sufficiency  of  his  statement,  are  determined  by  the  court,  which, 
after  hearing  all  the  facts,  admits  the  statement  or  rejects  it  as  not  proper 
to  be  submitted  to  the  jury.1 

BES  GESTJL 

Bes  (Jest®. — A  form  of  testimony  remains  to  be  described  which  con- 
forms to  the  definition  of  hearsay,  because  it  consists  of  the  admissions, 
statements,  and  other  utterances  of  accused  persons  or  interested  parties 
which  are  testified  to  by  those  who  heard  them.  Such  testimony,  as  will 
presently  be  shown,  is  not  hearsay,  or  secondary,  but  primary,  or  original, 
in  character.* 

What  Constitutes  Bes  (Jest®. — If  the  several  acts  or  events  which  con- 
stitute a  cause  of  action  or  a  criminal  offense  be  analyzed,  or  separated  into 
their  constituent  elements,  it  will  be  seen  that  they  consist  in  part  of  acts  and 
in  part  of  oral  declarations  or  statements,  and,  in  some  cases,  of  exclama- 
tions or  other  expressions  of  emotion  or  feeling.  These  utterances  are  as 
essential  to  the  crime,  or  cause  of  action,  as  are  the  other  acts  of  which  it  is 
composed.  They  are,  indeed,  verbal  facts,  and  as  such  may  be  testified 
to  by  witnesses  who  observed  them  or  in  whose  presence  or  hearing  they 
were  uttered.  They  consist  in  general  of  oral  declarations  or  admissions, 
but  may  take  the  form  of  written  entries  in  certain  cases  to  be  explained 
hereafter.1 

When  Admissible. — The  rule  applies  to  the  statements  of  a  partner 
whose  declarations  bind  the  firm  of  which  he  is  a  member;  to  the  represen- 
tations of  an  agent,  which,  within  the  scope  of  his  agency,  are  binding  upon 
his  principal;  to  the  confessions  of  accused  persons;  and  to  the  utterances  of 
a  conspirator  which,  if  made  in  furtherance  of  the  common  purpose,  are 
binding  upon  co-conspirators.  It  also  applies  to  the  case  in  which  the  fact 
in  question  is  as  to  whether  a  particular  statement  was  or  was  not  made, 
its  truth  or  falsehood  being  a  matter  of  secondary  importance.  The  rule 
has  an  extensive  application  in  criminal  cases.     For  example:  A,  by  acci- 

1  Carver  w.  U.  8.,  164  U.  8.,  694;  Johnson  vs.  State,  17  Ala.,  618;  Thompson  t*. 
State,  24  Ga..  297  ;  People  vt.  Vernon,  85  Coe,  49;  Com.  v$.  Carey,  12  dishing  (Mass.), 
246  ;  Com.  t*.  Cooper,  5  Allen  (Mass.),  495 ;  Nelson  t*.  State,  7  Humph.  (Tenn),  542 ; 
Smith  tx.  State,  9  ibid.,  9 ;  U.  S.  vs.  Woods,  4  Cranch  C.  C,  484 ;  People  ft.  Lee,  17 
Cal.,  76. 

'  Beavor  «s.  Taylor,  1  Wall.,  687;  Ins.  Co.  w.  Mosley.  8  Wall.,  897;  Ins.  Co.  «#. 
Weide,  9  Wall.,  677;  James  «#.  Wharton,  8  McLean,  492;  Bacon  «t.  Charlton,  7  Cush., 
586:  Smith  t$.  Shoemaker,  17  Wall.,  680. 

i  James  «s.  Wharton,  2  McLean,  493 ;  Ins.  Co.  «f .  Weide,  9  Wall.,  677 ;  Greenleaf 
Bvid.,  §  148. 
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dent,  discharges  a  pistol  and  wounds  B ;  A  gives  expression  to  an  exclama- 
tion of  horror  the  instant  that  the  result  of  his  act  is  made  known  to  him. 
Such  exclamation  is  a  verbal  fact,  and  as  such  forms  an  essential  part  of  the 
transaction.  B  stabs  C,  and,  as  he  inflicts  the  wound,  exclaims,  "  Take 
that,"  or  "  Now  we  are  even,"  or  words  of  similar  effect;  in  this  case,  also, 
the  exclamation  is  an  essential  ingredient  of  the  offense.  If,  however, 
A  shoots  and  kills  B,  and  some  time  after  the  event,  when  he  has  had  time 
to  arrange  a  theory  of  defense,  expresses  regret  at  the  occurrence,  it  is 
obvious  that  such  expression  of  regret,  if  offered  in  evidence,  should  be 
rejected.1 

Rule  as  to  Admission. — The  rule  governing  the  admission  of  such  state- 
ments is  that  they  are  receivable  when  they  are  strictly  contemporaneous 
with  and  form  an  essential  part  of  the  event  to  which  they  relate,  and  not 
otherwise.  Whether  they  are  or  are  not  contemporaneous  is  a  question  for 
the  court  to  decide.  Under  this  head  falls  testimony  as  to  the  information 
under  which  a  persons  acts;  statements  or  declarations  in  regard  to  bodily 
health;  expressions  of  feeling;  statements  in  regard  to  pedigree  or  relation- 
ship, or  to  the  facts  in  regard  to  birth,  marriage,  or  death ;  declarations  of 
a  testator;  inscriptions  on  monuments  or  tombstones;  entries  in  family 
Bibles,  charts,  pedigrees,  or  the  like.*  The  court  in  every  case  will  determine 
the  question  of  admissibility,  and  will  satisfy  itself  that  the  testimony 
offered  is  the  best  attainable  before  allowing  it  to  be  entered  upon  the  record. 

IV.   SUBSTANCE  OF  THE  ISSUE.      DEPARTURES. 

The  Substance  of  the  Issue  only  Heed  be  Proven. — By  the  substance  is 
meant  the  material  or  essential  part,  as  indicated  in  the  pleadings  upon  which 
issue  has  been  joined.'  In  the  application  of  this  rule  a  distinction  is  made 
between  matter  of  substance,  which  pertains  to  an  issue,  and  matter  of 
description.  The  latter  must  be  proved  as  alleged ;  the  former,  as  to  its 
legal  or  material  part  only.  This  rule  is  somewhat  more  strictly  enforced 
in  criminal  than  in  civil  actions,  as  personal  rather  than  property  rights  are 
there  drawn  in  question.4 

For  example:  A  is  charged  with  the  larceny  of  a  horse,  the  property 
of  B.  It  is  sufficient  in  the  indictment  to  allege  that  a  horse,  the  property 
of  B,  was  feloniously  taken  by  A  with  intent  to  convert  the  same  to  his  own 
use.     If  the  indictment  describes  the  animal  as  a  black  horse,  the  color 


1  People  w.  McMahon,  15  N.  Y.f  884 ;  Phillips  m.  People,  57  Barber,  853  ;  Com.  w. 
Keyes.  11  Gray,  828;  State  «.  Mahon,  82  Vt,  241  ;  Smith  v*.  State,  41  Tex..  852; 
Kin  gen  w.  State,  50  Ind.,  557;  People  w.  Slmonds,  19  Oal.,  275. 

•  U.  8.  «•.  Howard,  3  Sumner,  12;  U.  S.  t».  Foye,  1  Cush.,  864;  Wilson  w.  Codman, 
8  C ranch,  193. 

•  I.  Greenleaf ,  §§  108,  128. 
4  Ibid.,  §§56-78. 
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must  be  proven;  and  if  the  horse  proves  to  be  white,  the  variance  is  fatal 
So,  too,  if  A  be  charged  with  the  larceny  of  two  bank-notes  of  a  certain 
denomination,  it  is  enough  to  allege  the  larceny  of  two  bank-notes  each  of 
the  denomination  of  five  dollars,  and  to  prove  the  felonious  taking.  If, 
however,  the  notes  be  described  by  the  names  of  the  banks  of  issue  and  the 
names  and  titles  of  the  officers  who  signed  them,  such  description  will  have 
to  be  proved  as  alleged.  A  departure  from  the  allegations  of  a  pleading  in 
matters  of  description  is  called  a  variance,  and  is  fatal  unless  aided  by 
statute  in  the  jurisdiction  in  which  the  trial  is  had.1 


JUDICIAL   NOTICE. 

There  are  certain  facts  of  which  all  courts  take  what  is  called  judicial 
notice;  that  is,  accept  them  without  proof,  as  they  are  alleged  or  referred 
to  in  pleading  or  argument  during  the  progress  of  a  trial.  This  is  done  as 
to  certain  facts  because  the  law  requires  it,  and  as  to  others  because  of  their 
notoriety  and  general  acceptance  by  the  community  at  large.  To  the 
former  class  belong  the  laws  which  the  court  applies  in  the  decision  of  the 
cases  before  it,  including  the  Constitution,  laws,  and  treaties  of  the  United 
States,  those  of  the  State  in  which  the  court  sits,  the  common  law,  the  law 
of  nations,  the  custom  of  merchants,  and  the  admiralty  or  maritime  law  of 
the  world.1  They  also  recognize  the  great  seal  of  the  United  States,  those 
of  the  several  States,  the  seals  of  courts  of  record  when  attached  to  their 
records,  orders,  and  decrees,  together  with  the  seals  of  notaries  public  and 
the  great  seals  of  foreign  States.  Under  the  latter  head  they  will  take 
judicial  notice  of  the  ordinary  divisions  of  time,  of  calendar  and  lunar 
months,  of  weeks  and  days,  and  of  the  hours  of  the  day ;  of  astronomical 
and  physical  facts;  of  the  laws  of  nature,  including  their  ordinary  operations 
and  consequences;*  of  the  government  of  the  United  States  and  those  of  the 
several  States,  with  their  principal  officers;  of  the  existence  of  foreign  States 
and  their  rulers;  of  war  and  peace;  and  of  the  great  facts  of  history  as 
recorded  in  the  works  of  writers  of  standard-  authority.4 

The  Revised  Statutes;  Supplements. — The  law  of  the  United  States, 
which  is  applied  by  courts-martial  in  military  trials,  is  contained  in  the 

1  I   Green  leaf  i£  65 

•Bridge  Prop.  vs.'  Hoboken  Co.,  1  Wall.,  116;  U.  S.  vs.  Randall,  1  Deady,  524; 
Evans  vs.  Cleveland  &  Pittsburg  R.  R.  Co  ,  5  Phil.,  512  :  Gardner  vs.  The  Collector,  6 
Wall.,  499  ;  Jones  vs.  Hays,  4  McL..  521 ;  Cheever  vs.  Wilson,  9  Wall.,  108;  Owings  vs. 
Hull,  9  Pet.,  607;  Course  vs.  Stead,  4  Dall.,  22,  note. 

1  Floyd  vs.  Ricks.  14  Ark.,  286 ;  Dixon  vs.  Nicolls,  39  111.,  372 ;  Patterson  vs. 
McCausland,  8  Bland  (Md.),  69;  Mossraan  vs.  Forrest,  27  Ind.,  233. 

4  Payne  vs.  Treadwell.  16  Cal.,  220 ;  Hart  vs.  Dodley,  Hard  (Ky.).  98 ;  Bell  vs. 
Bamet,  2  J.  J.  Marsh.  (Ky.),  516.  See,  also,  17  Myers  Fed.  Dec,  §§  2276-2354; 
V.  U.  S.  Dig.  (1st  Ser.),  484-491. 
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Revised  Statutes1  and  the  authorized  Supplements*  thereto,  and  in  the 
biennial  volumes  of  Statutes  at  Large,  containing  the  legislation  of  Congress 
which  has  become  law  since  the  enactment  of  the  Revised  Statutes  in  1874. 
Courts-martial  take  cognizance  of  the  laws  of  the  United  States  which  are 
contained  in  the  volumes  above  referred  to,  when  read  from  books  published 
with  the  proper  authority.  Statutes  which  relate  especially  to  the  military 
establishment  may  be  taken  notice  of  when  read  from  the  General  Orders  of 
the  War  Department  in  which  they  have  been  officially  published  to  the 
Army. 

The  Statutes  at  Large. — The  current  legislation  of  Congress  from  year 
to  year  will  be  found  in  the  volumes  called  Statutes  at  Large,  which  are 
published  biennially  with  the  authority  of  Congress.  These  volumes,  twelve 
of  which  have  appeared  since  the  general  revision  of  the  laws  in  1873, 
contain  the  public  aud  private  statutes  enacted  since  December  1,  1873, 
together  with  all  treaties  and  conventions  with  foreign  powers  which  have 
acquired  the  force  of  law  during  the  same  period.     Each  volume,  also  con- 


1  The  Revised  Statutes  are  an  Act  of  Congress  (Act  of  June  22,  1874,  18  Stat,  at 
Large,  113)  containing  such  statutes  as  were  in  force  on  December  1,  1878.  The 
enactment  was  approved  and  became  the  law  on  June  22,  1874.  The  publication  thus 
sanctioned  and  authorized  is  known  as  the  First  Edition  of  the  Revised  Statutes ;  its 
contents  were  embodied  in  the  Second  Edition,  presently  to  be  described,  which 
appeared  in  1878.  Wright  vs.  U.  S.,  15  0.  CIs.  R.,  80.  In  case  of  doubt,  ambiguity,  or 
uncertainty  the  previous  statutes  may  be  referred  to.  Ibid.  See,  also.  Bowen  vs.  U.  S., 
100  U.  S.,  508.  U.  S.  vs.  Brown,  100  U.  S.,  508;  Bate  Refrigerating  Co.  vs.  Sulzberger, 
157  U.  8.,  1. 

The  Revised  Statutes  must  be  accepted  as  the  law  on  the  subjects  which  they 
embrace  as  it  existed  on  the  first  day  of  December,  1878,  and  were  enacted  to  present  the 
entire  body  of  the  laws  in  a  concise  and  compact  form.  "When  the  language  of  the 
Revised  Statutes  is  plain  and  unambiguous,  the  grammatical  structure  simple  and 
accurate,  and  the  meauing  of  the  whole  intelligible  aud  obvious,  a  court  is  not  at  liberty, 
by  construction,  to  reproduce  the  law  as  it  sto  ><1  before  the  revision.  U.  S.  vs.  Bowen, 
100  U.  8..  508.     See,  also,  Wright  vs.  U.  S.,  15  C.  CIs.  R.,  80,  86. 

The  edition  in  general  use  is  the  second,  published,  with  the  authority  of  Congress 
in  1878,  in  accordance  with  the  Act  of  March  2,  1877  (19  Stat,  nt  Large.  268).  The 
Second  Edition  of  the  Revised  Statutes  is  only  a  new  publication  ;  a  compilation  con- 
taining the  original  law  with  specific  amendments  incorporated  therein  according  to  the 
Judgment  of  the  editor.  Wright  vs.  U.  8.,  15  O.  CIs.  R.,  80.  The  Revised  Statutes  did 
not  affect  statutes  passed  between  December  1,  1873,  and  June  22,  1874. 

The  First  Edition  of  the  Revised  Statutes  is  a  transcript  of  the  original  in  the  State 
Department.  It  is  prima  facie  evidence  of  the  law,  but  the  original  {9  the  only  con- 
clusive evidence  of  the  exact  text  of  the  law.     Wright  vs.  U.  8.,  15  C.  CIs.  R.,  80,  87. 

*  Supplements. — Supplements  to  the  Revised  Statutes  have  been  authorized  from  time 
to  time  by  suitable  enactments  of  Congress.  The  first  of  these  was  the  Supplement  of 
1881,  which  was  authorized  by  Joiut  Resolution  No.  44  of  June  7, 1880.  (21  Stat,  at  Large, 
308.)  and  contains  all  legislation  of  a  permanent  character  enacted  between  December 
1,  1873,  and  March  4,  1881  ;  this  work  was  subsequently  merged  in  the  Supplement  of 
1891.  The  Supplement  of  1891  was  authorized  by  the  Act  of  April  9, 1890,  (26  Stat,  at 
Large,  50,)  and  contains  such  legislation  of  a  permanent  character  as  was  enacted 
between  December  1,  1893,  and  March  4,  1891 ;  this  work  is  now  known  as  Volume  I, 
Supplement  to  the  Revised  Statutes  of  the  United  States.  A  second  supplementary 
volume,  authorized  by  the  Act  of  February  27,  1893,  (27  Stat,  at  Large,  477,)  known  as 
Volume  II,  Supplement  to  the  Revised  Statutes,  etc.,  has  been  published,  containing  all 
permanent  legislation  of  Congress  between  March  5,  1891,  and  March  4,  1895. 
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tains  each  proclamations  as  were  issued  by  the  President  during  the  biennial 
period  to  which  it  relates.1 

Evidential  Value. — It  is  provided  by  law  that  the  First  Edition  of  the 
Revised  Statutes  "  shall  be  legal  evidence  of  the  laws  and  treaties  therein 
contained,  in  all  the  courts  of  the  United  States  and  of  the  several  States 
and  Territories.9'1  It  is  also  provided  that  the  Second  Edition  of  the 
Revised  Statutes  "  shall  be  legal  evidence  of  the  laws  therein  contained,  in 
all  the  courts  of  the  United  States  and  of  the  several  States  and  Territories, 
but  shall  not  preclude  reference  to,  nor  control  in  case  of  any  discrepancy, 
the  effect  of  any  Act  as  passed  by  Congress  since  the  first  day  of  December, 
eighteen  hundred  and  seventy-three.9' '  The  several  volumes  of  Supple- 
ments are  similarly  declared  to  be  "  prima  facie  evidence  of  the  laws  therein 
contained,  in  all  the  courts  of  the  United  States  and  of  the  several  States 
and  Territories  therein;  but  shall  not  preclude  reference  to,  nor  control  in 
case  of  any  discrepancy,  the  effect  of  any  original  Act  as  passed  by  Con- 
gress."4 The  several  volumes  of  Statutes  at  Large  published  subsequent 
to  the  enactment  of  the  Bevised  Statutes  are  also  declared  to  be  "  legal  evi- 

1  Twenty-nine  volumes,  in  all,  of  Statutes  at  Large  have  been  published  since 
March  4,  1789. 

TABLE  SHOWING  THE  PERIOD  COTERED  BT  EACH  OF  THE  TWENTY-SEVEN  VOLUMES 

OF  THE  STATUTES  AT  LARGE. 


Stat.  L. 


Vol.  1. 
2. 
8. 


Tt»  •  •   .  • 

5 

6* 

7+... 

8*.... 

9 

10 

11 

12 

18 

14.... 
15 


Period. 


From 


Mar. 
Dec. 
May 
Dec. 
Dec. 
Mar. 


4,  1789 
2,1799 
29,  1818 
1,  1828 
7,1835 
4,  1789 


Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Mar. 


1,1845 
1,  1851 
8,  1855 
5,  1859 
7,  1868 
4,  1865 
4,  1867 


To 


Mar.  8,  1799 

Mar.  8,1813 

Mar.  8,  1828 

Mar.  8,  1885 

.Mar.  8,  1845 

Mar.  8,  1845 


Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 


8,  1851 
8,  1855 

3,  1859 

4,  1868 
4,  1865 
4,1867 
4,  1869 


Stat.  L. 


Vol.  16.... 
17.... 
18.... 
19.... 
20.... 
21.... 
22.... 


«o. ... 
24.... 
25.... 


27. 
28. 
29. 


Period. 


From 


Mar. 

Mar. 

Dec. 

x^ec. 

Oct. 

Mar. 

Dec. 

Dec. 

Dec. 

Dec. 

Dec. 

Dec. 

Aug. 

Dec. 


4,  1869 
4,  1871 

1,  1878 

6,  1875 
15,  1877 
18,  1879 

5.1881 
8,  1883 
7, 1885 
5,1887 

2,  1889 

7,  1891 
7.  1893 
2,1895 


To 


Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 


4,  1871 
4,  1878 
4,  1875 
8,  1877 
4.1879 
4,1881 
8,  1888 
8,  1885 
8,  1887 
2,1889 
8,  1891 
8,  1898 
3.  1895 
8,  1897 


f  Section  2,  Act  of  June  20,  1894  (18  Stat,  at  Large,  118). 

•  Section  4,  Act  of  March  2,  1877  (19  Stat,  at  Large,  268);  Act  of  March  9,  1878  (20 
ibid ,  27). 

*  Joint  Resolution,  No.  44,  June  7,1880(21  8tat.  at"  Large,  808);  Act  of  April  9. 
1890  (26  tfu*.,  50);  Act  of  February  27,  1893  (27  ibid.,  477). 


*  Private  laws,  t  Indian  treaties. 

t  European  treaties,  with  general  index  to  Vols.  I  to  VIII,  Inclusive,  Statutes  at  Large. 
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dence  of  the  laws  and  treaties  therein  contained,  in  all  the  courts  of  the 
United  States  and  of  the  several  States  therein."  * 

PUBLIC  DOCUMENTS. 

Public  Documents. — For  evidential  purposes  a  public  document  may  be 
defined  as  any  written  instrument  emanating  from  or  filed  or  recorded  in 
any  office  or  department  of  the  Government.'  Under  this  head  are  included 
the  statutes,  resolutions,  and  other  acts  of  the  legislature;  the  treaties, 
proclamations,  orders,  regulations,  reports,  and  other  utterances  of  the 
Executive;  and  the  records,  judgments,  orders,  and  decrees  of  courts  of 
justice.  Every  public  document  pertains  to  or  is  said  to  be  of  record  in 
some  public  office,  the  chief  of  which  is  its  legal  custodian.  Public  docu- 
ments are,  as  a  rule,  so  far  regarded  as  confidential  that  they  are  not  subject- 
to  examination  by  the  public  at  large  without  the  authority  of  law  or  the 
consent  of  their  legal  custodian.' 

Production  o£  in  Evidence,  How  Secured. — When  it  becomes  necessary 
to  produce  a  public  document  in  court,  as  the  public  business  would  be 
delayed  and  considerable  inconvenience  caused  by  its  removal  from  the  files 
of  the  office  to  which  it  pertains,  secondary  evidence  of  its  contents  in  the 
form  of  copies  is  usually  furnished,  and  authenticated,  in  strict  conformity 
with  the  requirements  of  statutes,  by  the  seal  of  the  office  from  which  it- 
emanates.  Copies  so  certified  are  given,  by  statute,  the  full  evidential  value 
of  originals.  For  this  reason  all  courts  of  record  and  the  several  executive 
departments  are  provided  with  seals  of  which  the  courts  take  judicial  notice 

1  Section  8,  Act  of  June  30,  1874  (18  Stat,  at  Large,  118). 

•  I.  Grecnleaf,  §  470;  Wharton,  g  089;  McCall  as  U,  S.,  1  Dak.,  821.  Where  a. 
statute  requires  the  keeping  of  an  official  record  for  the  public  use,  by  an  officer  duly 
appointed  for  the  purpose  and  subject  not  merely  to  private  suit  but  to  official  prose- 
cution for  any  errors,  such  record,  so  far  as  entries  made  in  it  in  the  course  of  business, 
is  admissible  in  evidence  as  prima  facts  proof  of  the  facts  it  contains.*  Nor  is  it  neces- 
sary to  verify  such  record  by  the  oath  of  the  person  keeping  it.  That  it  is  directed  by 
statute  to  be  kept  for  the  public  benefit,  ana  that  it  is  kept,  so  far  as  appears  on  its 
face,  with  regularity  and  accuracy,  entitles  it  to  be  received  in  evidence,  and  throws  the 
burden  of  impeaching  it  on  the  opposite  side.f  To  make  the  record  itself  evidence,  it 
is  only  necessary  that  it  should  be  produced,  and  that  it  should  be  proved  to  have  come 
from  the  proper  depositary  \ 

1 1.  Greenleaf,  §§  471-478.  It  is  an  established  general  rule  that  a  head  of  a  Depart- 
ment of  the  Government  will  not  make  public  or  furnish  copies  of  confidential  official 
reports  or  papers  the  disclosure  of  which  will  rather  prejudice  than  promote  the  public 
interests.  In  a  case  of  an  officer  of  the  Army  who,  having  been  dismissed  tie  service  by 
sentence  of  court-martial,  applied  to  be  furnished  with  copies  of,  or  to  be  allowed  to 
examine,  the  report  of  the  Judge- Advocate  General  and  the  remarks  of  the  General 
commanding  the  Army,  in  his  case, — advised  that  the  application  be  not  acceded  to  by 
the  Secretary  of  War,  the  same  being  no  part  of  the  record  of  trial  of  the  officer,  but 
confidential  communications  addressed  to  the  President  through  the  Secretary  of  War 
Dig.  J.  A.  Gen.,  691,  par.  5. 


•  I.  Wharton.  %%  120,  680.  649. 

1 1.  Oreenleaf,  (488;  I  Whar 

X  I.  Wharton,  $639,  and  cases  cited. 


1 1.  Oreenleaf,  «  483;  I  Wharton,  f  689;  Taylor,  $  1429. 
i,$%39, 
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when  attached  to  copies  or  exemplifications  of  documents  issuing  therefrom. 
As  has  been  said,  all  courts  are  required  to  take  judicial  notice  of  the  laws 
which  they  apply  in  the  decision  of  cases.  In  this  way  the  public  statutes 
of  the  United  States,  and  of  the  State  in  which  they  sit,  are  recognized  by 
courts  when  read  from  books  purporting  to  have  been  published  by 
authority.  The  same  rule  applies  to  the  public  statutes  of  the  several 
States  of  the  Union.  Foreign  statutes  and  judgments  are  proven  by  copies 
under  the  great  seal  of  the  State  to  which  they  pertain,  or  by  the  certifica- 
tion of  an  officer  authorized  by  law  to  execute  copies  and  certify  to  their 
correctness.  Acts  of  magistrates,  and  in  some  cases  of  notaries  public,  must 
be  authenticated  by  the  seal  of  the  court  of  record  within  whose  territorial 
jurisdiction  they  act.1 

DOCUMENTARY   EVIDENCE. 

Documents. — A  document  is  a  statement  of  fact  in  a  written  instrument, 
or  anything  upon  which  inscriptions,  characters,  or  signs  have  been  recorded 
and  which  is  susceptible  of  use  as  evidence.  The  term  includes  deeds 
formally  executed  under  seal,  all  forms  of  written  or  printed  instruments, 
together  with  maps,  plans,  and  inscriptions  upon  monuments,  buildings, 
churches,  or  headstones.  The  writing  may  be  in  any  language  or  character, 
and  may  be  expressed  pictorially  or  in  the  language  of  signs.  Written 
instruments  are  classified,  according  to  their  source  and  authority,  into 
public  and  private  documents,  and,  according  to  the  formality  attending 
their  execution,  into  specialties y  or  instruments  under  seal,  and  writings  or 
documents  not  under  seal,  a  term  which  includes  all  other  writings  of  what- 
ever character.* 

From  the  point  of  view  of  evidence,  a  written  instrument  is  regarded  as 
of  the  highest  authority  upon  the  subject  to  which  it  relates;  and,  as  a 
general  rule,  cannot  be  varied  or  contradicted  by  parol  testimony.'  If 
executed  under  seal,  no  testimony  will  be  received  which  is  calculated  to 
change  its  meaning  or  to  modify  its  terms  in  the  slightest  degree,  the  pre- 
sumption being  that  if  a  person  reduces  a  proposition  to  writing,  under  the 
sanction  of  a  seal,  the  instrument  so  executed  must  be  held  to  embody  his 
fully  considered  views  as  to  the  subject  so  expressed  in  permanent  and 
enduring  form.  For  these  reasons  the  rules  of  evidence  attach  the  greatest 
value  to  documentary  evidence,  and  place  peculiar  safeguards  about  its 
introduction,  with  a  view  to  give  to  this  form  of  testimony  its  true 
evidential  value. 

Primary  and  Secondary  Evidence. — Written  evidence  is  derived  from 
documents,  and  is  said  to  be  either  primary  or  secondary  in  character  or 

m ^ — * ~ —        -  -        -  — i — — ■ ■ — ""■ 

1 1.  Greenleat  §§  479-496  :  Wharton,  §§  817-821. 

•  Wharton  Crim.  Evid.,  519.  •  I.  Greenleaf,  §§  376-277. 
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degree,  depending  upon  its  originality.  Primary  evidence  consists  in  the 
production  of  the  document  itself.  In  the  absence  of  the  primary  or  orig- 
inal document,  evidence  called  secondary  may  be  admitted  to  prove  its 
contents.  This  may  exist  in  several  degrees,  consisting  of  copies  of  the 
original,  or  in  parol  testimony  as  to  its  contents,  derived  from  witnesses  who 
are  familiar  therewith.  As  between  copies  of  a  document  produced  by 
printing,  photography,  or  by  any  fac-simile  process,  all  are  primary  as 
respects  each  other,  but  all  are  secondary  in  their  relation  to  the  instrument 
of  which  they  purport  to  be  copies.1  The  production  of  written  evidence  is 
voluntary  when  done  by  a  party  in  his  own  interest,  or  compulsory  when 
reqnired  by  the  court  in  obedience  to  its  order,  rule,  or  subpoena.  When  a 
document  is  produced,  the  burden  of  identifying  it,  and  of  proving  that  it 
is  the  best  evidence  attainable,  rests  upon  the  party  in  whose  behalf  it  is 
produced. 

Copies  of  Public  Documents. — It  has  been  seen  to  be  a  fundamental  rule 
of  evidence  that  the  best  evidence  must  be  submitted  in  every  case.  This 
applies  with  perhaps  greater  force  to  documentary  evidence  than  to  oral 
testimony,  and  to  the  production  of  public  as  well  as  private  documents. 
In  its  application  to  public  documents,  however,  it  is  subject  to  the  qualifi- 
cation, presently  to  be  described,  that,  as  it  would  be  highly  detrimental  to 
the  public  interests  to  permit  original  documents  to  be  removed  from  the 
offices  in  which  they  are  of  record,  copies  of  such  documents,  made  in  a 
form  duly  prescribed  by  law,  are  received  in  evidence  as  to  the  facts  to  which 
they  relate,  and  are  given  by  statute  the  same  evidential  value  as  the  origi- 
nals themselves.' 

The  principal  forms  of  these  are:  First,  exemplifications,  that  is,  tran- 
scripts of  records  or  judgments  under  the  great  seal  of  the  State,  or  the  seal 
of  the  court  from  which  the  judgment  issued  or  to  which  the  record  per- 
tains.* An  exemplification  has  the  same  evidential  value  as  would  the 
production  of  the  original  itself.     It  is  a  recognition,  in  the  most  solemn 

1  A  printed  copy  of  a  manuscript  is  secondary  to  the  mauuscript  itself,  which  must 
be  produced  or  accounted  for.  Rex  v$.  Watson,  32  How.  State  Tri.,  82.  But  the 
several  printed  copies  produced  by  a  single  impression,  and  issued  in  a  single  edition, 
though  secondary  evidence  of  the  original,  are  primary  in  respect  to  each  other.  Rex  w. 
Ellicombe,  5  C.  &  P.,  522  ;  I.  Wharton,  §  92.  Whether  photographs  of  writings  may, 
iu  any  view,  be  treated  as  primary  evidence  may  be  doubted,  und  it  is  clear  that  when 
an  original  is  required  the  original  must  be  produced.     I.  Whart.,  §  91. 

Strictly  speaking,  a  press  copy  is  secondary  to  the  original  document  from  which  it 
is  taken.  Nodin  w.  Murray.  3  Camp,  228;  Chap  in  vs.  Siger,  4  McL.,  878:  Marsh  vs. 
Hand,  85  Md.,  123.  The  fact  that  a  party  keeps  letter-press  copies  of  letters  does  not 
obviate  the  necessity  of  producing  the  originals,  or  of  laying  the  foundutiou  in  the 
ordinary  and  usual  way  for  secondary  evidence.  Earl  C.  Foot  vs.  Bentley,  44  N.  Y., 
171.  Such  a  copy  is  receivable  on  the  loss  of  the  original.  Ooodrich  vs.  Weston,  102 
Mass.,  862;  I.  Whart.,  §§  72,  92,  188.  At  the  best,  however,  it  continues  secondary. 
I.  Whart.,  93. 

*  Stebbius  vs.  Duncan,  108  U.  S..  82.  50 ;  Saxton  vs.  Nimms,  14  Mass.,  820 ;  I.  Green- 
leaf,  §  484. 

•  n.  Wharton,  §§  9&-119  ;  I.  Green  leaf,  §  501. 
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form,  by  the  Government  itself  of  the  validity  of  its  own  grant  under  its 
own  seal,  and  imports  absolute  verity  as  matter  of  record.  Exemplifications 
are  usually  attested  by  the  certificate  of  the  clerk  of  the  court  from  which 
they  issue,  attested  by  the  signature  of  the  presiding  judge.  Second,  copies 
may  be  made  by  an  officer  specially  authorized,  by  statute,  to  perform  that 
duty.  In  such  case  the  statute  authorizing  the  copy  must  be  strictly  followed 
by  the  officer  authorized  to  furnish  the  same.  Copies  so  authenticated  are 
called  certified  or  office  copies,  a  term  which  is  also  applied  to  the  transcripts 
of  records  pertaining  to  the  several  executive  departments  of  the  United 
States,  made  by  the  proper  officer  or  custodian,  and  authenticated,  as  a  rule,, 
by  the  seal  of  the  department  from  which  the  copy  emanates.  Third,  sworn 
copies.  These  are  transcripts  of  public  records  made  under  the  sanction  of 
an  oath.  Examined  copies  are  those  which  have  been  compared  with  the 
original,  or  with  an  official  record  thereof.  Such  copies  are  proved  by  some 
one  who  has  compared  them  with  the  originals.1 

Beeords  of  Executive  Departments. — "  Copies  of  any  books,  records, 
papers,  or  documents  in  any  of  the  executive  departments,  authenticated 
under  the  seals  of  such  departments,  respectively,  shall  be  admitted  in  evi- 
dence equally  with  the  originals  thereof."  * 

1  Wharton,  §  94. 

•  Section  882,  Revised  Statutes.  The  muster-rolls  on  file  in  the  War  Department  are 
official  records,  and  copies  of  the  same,  duly  certified,  are*  evidence  of  the  facts  originally 
entered  therein  and  not  compiled  from  other  sources,  subject,  of  course,  to  be  rebutted 
by  evidence  that  thev  are  mistaken  or  incorrect.  So,  though  such  rolls  are  evidence 
that  the  soldier  was  duly  enlisted,  or  mustered  into  the  service,  and  is  therefore  duly 
held  as  a  soldier,  they  may  be  rebutted  in  this  respect  by  proof  of  fraud  or  illegality  in 
the  enlistment  or  muster  (on  the  part  of  the  representative  of  the  United  States  or  other- 
wise), properly  invalidating  the  proceeding  and  entitling  the  soldier  to  a  discharge. 
(But  that  the  entries  in  such  rolls  are  not  proof  of  the  commission  of  an  offense,  as 
desertion,  for  example,  see  Desertion.)    Dig.  Opin.  J.  A.  Gen.,  895,  pars.  9,  10. 

A  descriptive  list  is  but  secondary  evidence  and  not  admissible  to  prove  the  facts 
recited  therein.  It  is  not  a  record  of  original  entries,  made  by  an  officer  under  a  duty 
imposed  upon  him  by  law  or  the  custom  of  the  service,  but  is  simply  a  compilation  of 
facts  taken  from  other  records.    Ibid.,  401,  par.  83. 

The  "enlistment-paper,"  the  "  physical-examination  paper,"  and  the  "outline-card" 
are  original  writings  made  by  officers  in  the  performance  of  duty  and  competent  evi- 
dence of  the  facts  recited  therein.  Copies,  authenticated  under  the  seal  of  the  War 
Department,  according  to  Section  882,  Revised  Statutes,  are  equally  admissible  with  the 
originals.    Ibid  ,  401,  par.  81. 

The  morning  report  book  is  an  original  writing.  To  properly  admit  extracts  in 
evidence,  the  book  should  be  first  identified  by  the  proper  custodian,  and  the  extracts 
then  not  merely  read  to  the  court  by  the  witness,  but  copied,  and  the  copies,  properly 
verified,  attached  as  exhibits  to  the  record  of  the  court.    Ibid.,  par.  82. 

Copies  of  pay  accounts  (charged  to  have  been  duplicated)  are  admissible  in  evidence 
where  the  accused  has  by  his  own  act  placed  the  originals  beyond  the  reach  of  process 

*  But  note  in  this  connection  the  ruling  of  the  Supreme  Court  of  Massachusetts  fn  the  case  of 
Hanson  vs.  8.  Scituate,  115  Mass.,  336,  that  an  official  certificate  from  the  Adjutant-General's  Office  to* 
the  effect  that  certain  facts  appeared  of  record  In  that  office,  but  which  did  not  purport  to  be  a  tran- 
script from  the  record  Itself  and  was  therefore  simply  a  personal  statement,  was  not  competent  evi- 
dence of  such  facts. 

It  has  been  held  by  the  United  States  Supreme  Court  in  a  recent  case,  Evanston  vs.  Qunn,  9  Otto, 
660,  that  the  record  made  by  a  member  of  the  United  States  Signal  Corps  of  the  state  of  the  weather 
and  the  direction  And  velocity  of  the  wind  on  a  certain  day  was  competent  evidence  of  the  facta 
reported,  as  being  in  the  nature  of  an  official  record  kept  by  a  public  officer  in  the  discharge  of  a. 
public  duty. 
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Copies  of  any  documents,  records,  books,  or  papers  in  the  office  of  the 
Solicitor  of  the  Treasury,  certified  by  him  under  the  seal  of  his  office  or, 
when  his  office  is  vacant,  by  the  officer  acting  as  solicitor  for  the  time,  shall 
be  evidence  equally  with  the  originals.1 

"  When  suit  is  brought  in  any  case  of  delinquency  of  a  revenue  officer  or 
other  person  accountable  for  public  money,  a  transcript  from  the  books  and 
proceedings  of  the  Treasury  Department,  certified  by  the  Secretary  or  an 
Assistant  Secretary  of  the  Treasury,  and  authenticated  under  the  seal  of  the 
Department,  or,  when  the  suit  involves  the  accounts  of  the  War  or  Navy 
Departments,  certified  by  the  auditors  respectively  charged  with  the  exami- 
nation of  those  accounts,  and  authenticated  under  the  seal  of  the  Treasury 
Department,  shall  be  admitted  as  evidence,  and  the  court  trying  the  cause 
shall  be  authorized  to  grant  judgment  and  award  execution  accordingly. 
And  all  copies  of  bonds,  contracts,  or  other  papers  relating  to  or  connected 
with  the  settlement  of  any  account  between  the  United  States  and  an  indi- 
vidual, when  certified  by  such  auditor  to  be  true  copies  of  the  originals  on 
file,  and  authenticated  under  the  seal  of  the  Department,  may  be  annexed 
to  such  transcripts,  and  shall  have  equal  validity  and  be  entitled  to  the 
same  degree  of  credit  which  would  be  due  to  the  original  papers  if  produced 
and  authenticated  in  court:  provided  that  where  suit  is  brought  upon  a 
bond  or  other  sealed  instrument,  and  the  defendant  pleads  non  est 
factum,  or  makes  his  motion  to  the  court,  verifying  such  plea  or  motion 
by  his  oath,  the  court  may  take  the  same  into  consideration,  and,  if  it 
appears  to  be  necessary  for  the  attainment  of  justice,  may  require  the  pro* 
duction  of  the  original  bond,  contract,  or  other  paper  specified  in  such 
affidavit."* 

"  Upon  the  trial  of  any  indictment  against  any  person  for  embezzling 
public  moneys,  it  shall  be  sufficient  evidence,  for  the  purpose  of  showing  a 

.and  fails  to  produce  them  in  court  on  proper  notice.  So  where  the  originals  are  in  the 
hands  of  a  person  who  has  left  the  United  States,  so  that  they  cannot  be  reached  on 
notice  to  the  accused  to  produce  them,  or  otherwise.  Dig.  Opin.  J.  A.  Gen.,  401,  par. 
84. 

The  provisions  of  this  section  relate  to  documents  of  record  in  one  of  the  executive 
•departments  in  the  city  of  Washington.  Documents  of  a  public  nature  filed  elsewhere, 
-as  at  a  military  post,  or  at  the  headquarters  of  a  military  department,  or  of  an  army  in 
the  field,  are  in  strictness  proved  by  the  production  of  the  originals,  or,  in  the  absence  of 
•objection,  by  the  production  of  copies  duly  authenticated  by  the  proper  custodian.  See 
the  paragraph,  post,  entitled  Military  Orders,  Reports,  Documents,  etc.,  filed  elsewhere 
than  in  the  'War  Department. 

1  Section  888,  Revised  Statutes. 

9  Section  886,  Revised  Statutes  ;  Walton  vs.  U.  S.f  0  Wh.,  651;  U.  S.  vs.  Buford,  8 
Pet.,  12;  Smith  vs.  U.  S.,  5  Pet,  292 ;  Cox  vs.  U.  S.,  6  Pet.,  172;  U.  S.  m.  Jones,  8 
Pet.,  875:  Gratiot  vs.  U.  8.,  15  Pet.,  836 ;  U.  S.  vs.  Irving,  1  Howe,  250;  Hoyt  vs  U.  S.,  10 
How.,  109;  Bruce  vs.  U  S.,  17  How.,  487 ;  U.  S.  vs.  Edwards,  1  McLean,  467:  U.  S. 
tM.  Milliard  et  ah,  8  McLean,  824;  U.  S.  vs.  Lent,  1  Paine.  417;  U.  S.  vs.  Martin,  2 Paine, 
68;  U.  8  vs.  Van  Zandt,  2  Or.  C.  C.  828:  U.  8.  vs.  Griffith,  2  Cr.  C.  C,  836;  U.  8.  vs. 
Lee.  2  Cr.  C.  C,  462;  U.  S.  v*.  Harrill.  1  McAll.,  248;  U.  8.  vs.  Mattison,  Gilp.,  44;  U.  S. 
vs.  Corwin,  1  Bond,  149:  U  8.  vs.  Gaussen,  19  Wall.,  198;  U.  8.  vs.  Bell,  111  U.  8M 
477 ;  U.  S.  vs.  Stone,  106  U.  S.,  525. 
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balance  against  such  person,  to  produce  a  transcript  from  the  books  and 
proceedings  of  the  Treasury  Department,  as  provided  by  the  preceding 
section."  l 

"  A  copy  of  any  return  of  a  contract  returned  and  filed  in  the  returns 
office  of  the  Department  of  the  Interior,  as  provided  by  law,  when  certified 
by  the  clerk  of  the  said  office  to  be  full  and  complete,  and  when  authenti- 
cated by  the  seal  of  the  Department,  shall  be  evidence  in  any  prosecution 
against  any  officer  for  falsely  and  corruptly  swearing  to  the  affidavit  required 
by  law  to  be  made  by  such  officer  in  making  his  return  of  any  contract,  as 
required  by  law,  to  said  returns-office."  * 

"  Copies  of  all  official  documents  and  papers  in  the  office  of  any  consul, 
vice-consul,  or  commercial  agent  of  the  United  States,  and  of  all  official 
entries  in  the  books  or  records  of  any  such  office,  certified  under  the  hand 
and  seal  of  such  officer,  shall  be  admitted  in  evidence  in  the  courts  of  the 
United  States."  • 

State  and  Territorial  Laws ;  Legislative  and  Judicial  Becords  of  States 
and  Territories. — "  The  acts  of  the  legislature  of  any  State  or  Territory,  or 
of  any  country  subject  to  the  jurisdiction  of  the  United  States,  shall  be 
authenticated  by  having  the  seals  of  such  State,  Territory,  or  country  affixed 
thereto.  The  records  and  judicial  proceedings  of  the  courts  of  any  State  or 
Territory,  or  of  any  such  country,  shall  be  proved  or  admitted  in  any  other 
court  within  the  United  States,  by  the  attestation  of  the  clerk,  and  the  seal 
of  the  court  annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the 
judge,  chief  justice,  or  presiding  magistrate  that  the  said  attestation  is  in 
due  form.  And  the  said  records  and  judicial  proceedings,  so  authenticated, 
shall  have  such  faith  and  credit  given  to  them  in  every  court  within  the 
United  States  as  they  have  by  law  or  usage  in  the  courts  of  the  State  from 
which  they  are  taken." 4 

Journals  of  Congress. — "  Extracts  from  the  journals  of  the  Senate  or  of 
the  House  of  Representatives,  and  of  the  executive  journal  of  the  Senate 
when  the  injunction  of  secrecy  is  removed,  certified  by  the  secretary  of  the 
Senate  or  by  the  clerk  of  the  House  of  Representatives,  shall  be  admitted  as 

1  Section  887,  Rev.  Slats.     U.  S.  vs.  Gaussen,  19  Wall.,  198. 

1  Section  888,  Rev.  Stats. 

*  Section  896,  ibid. 

4  Section  905,  ibid.  Ferguson  vs.  Harwood.  7  Cr.,  408;  Mills  vs.  Duryea,  7  Cr..  481  ; 
U.  S.  vs.  Amedy.  11  Wh.,  392  ;  Buckner  c«.  Fiuley,  2  Pet.,  592;  Owiugs  vs.  Hull,  9Pet.t 
627;  Urtetiqui  vs.  D'Arbel.  9  Pe'.,  700;  McElmoyle  vs.  Cohen,  13  Pet.,  312;  Stacey 
tH.  Thrasher,  6  How.,  44;  Bank  of  Alabama  w.'Dalton,  9  How.,  522;  D'Arcy  vs. 
Ketchum,  11  How  ,  165;  Railroad  vs  Howard,  13  How.,  307;  Booth  vs.  Clark,  17 
How.,  822;  Mason  vs.  Lnwrason,  1  Cr.  C.  C,  190;  Buford  vs.  Hickman,  Hemp,  282; 
Craig  vs.  Brown,  Pet.  C  C.f  354;  Stewart  vs  Grav,  Hemp.,  94;  Gardner  vs.  Lindo.  1 
Cr.  C.  C,  78;  Trigg  vs.  Conway,  Hemp,  538;  Turner  vs.  Wnddington,  8  Wash.  C.  C., 
126;  Catlin  vs.  Underbill,  4  McL  ,  199;  Morgan  vs.  Curtenius,  4  McL.t  866;  Hnle  vs. 
Brotherton,  8  Cr.  C.  C,  594;  Mewster  vs.  Spalding.  6  McL.,  24;  Parrot  vs.  Habers- 
ham, 1  Cr.  C.  C,  14;  Talcott  vs.  Delaware  Ins.  Com  ,  2  Wash.  C.  C,  449 ;  James  vs. 
Stookey,  1  Wash.  C.  C,  330;  Bennett  vs.  Beunett,  Dist.  Ct.,  Oregon,  1867. 
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evidence  in  the  courts  of  the  United  States,  and  shall  have  the  same  force 
and  effect  as  the  originals  would  have  if  produced  and  authenticated  in 
court."1 

Public  Becordi  of  States  and  Territories. — "  All  records  and  exemplifi- 
cations of  books  which  may  be  kept  in  any  public  office  of  any  State  or 
Territory,  or  of  any  country  subject  to  the  jurisdiction  of  tbe  United  States, 
not  appertaining  to  a  court,  shall  be  proved  or  admitted  in  any  court  or  office 
in  any  other  State  or  Territory,  or  in  any  such  country,  by  the  attestation 
of  the  keeper  of  the  said  records  or  books,  and  the  seal  of  his  office  annexed, 
if  there  be  a  seal,  together  with  a  certificate  of  the  presiding  justice  of  the 
court  of  the  county,  parish,  or  district  in  which  such  office  may  be  kept,  or 
of  the  governor,  or  secretary  of  state,  the  chancellor  or  keeper  of  the  great 
seal,  of  the  State  or  Territory,  or  country,  that  the  said  attestation  is  in 
due  form  and  by  the  proper  officers.  If  the  said  certificate  is  given  by  the 
presiding  justice  of  a  court,  it  shall  be  further  authenticated  by  the  clerk  or 
prothonotary  of  the  said  court,  who  shall  certify,  under  his  hand  and  the 
seal  of  his  office,  that  the  said  presiding  justice  is  duly  commissioned  and 
qualified;  or,  if  given  by  such  governor,  secretary,  chancellor,  or  keeper  of 
tbe  great  seal,  it  shall  be  under  the  great  seal  of  the  State,  Territory,  or 
country  aforesaid  in  which  it  is  made.  And  the  said  records  and  exemplifi- 
cations, so  authenticated,  shall  have  such  faith  and  credit  given  to  them  in 
every  court  and  office  within  the  United  States  as  they  have  by  law  or  usage 
in  the  courts  or  offices  of  the  State,  Territory,  or  country,  as  aforesaid,  from 
which  they  are  taken."  * 

Judgments  of  Courts. — The  judgments  of  courts  may,  in  a  proper  case, 
be  submitted  in  evidence  during  a  trial  by  court-martial.  As  in  the  case  of 
all  documentary  testimony,  the  best  evidence  of  a  particular  judgment  or 
decision  consists  in  the  production  of  the  record  itself.  This  can  be  done, 
however,  only  in  the  court  to  which  the  record  pertains,  or  in  a  higher  court 
to  which  it  has  passed  in  the  regular  course  of  judicial  proceedings.  In  all 
other  cases,  a  copy  of  the  record,  in  some  form,  replaces  the  judgment  itself 
and  is  given,  usually  by  statute,  the  same  evidential  value.' 

Decisions  of  Courts. — What  are  known  as  the  decisions  of  courts,  a  more 
comprehensive  expression  than  the  term  "  judgments  "  as  used  in  the  tech- 
nical sense  above  described,  and  which  includes,  in  addition  to  the  mere 
judgments  of  the  courts,  in  particular  cases,  the  reasons  assigned  therefor  by 
the  judges  who  rendered  them,  are  to  be  found  in  the  volumes  of  reports 
published  with  the  official  sanction  of  the  courts  that  issued  them.     "  Deci- 

1  Section  895,  Revised  Statutes. 

*  Section  906.  ibid  ;  U  S.  w.  Johns,  4  Dallas,  412 ;  U.  S.  w.  Amedy,  11  Wheaton, 
892  ;  Watkins  vs.  Hoi  man,  16  Pet.,  25;  Grecrg  *«.  Forsyth,  24  How.,  179;  Post  vs.  Super- 
visors, 15  Otto,  667;  Savage's  Case,  1  Ct.  Cls.,  170;  Leathers  t*.  Salvor  Wrecking  Co,,  2 
Woods,  680;  McCall  vs.  U.  8.,  1  Dak.,  820.    See,  also,  17  Myers  Fed.  Dec,  183-186. 

»  See,  also,  the  article  entitled  Copies  of  Public  Documents,  page  277,  supra. 
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aions  are  only  evidence  of  what  the  laws  are,  and  are  not  of  themselves  laws. 
They  are  often  re-examined,  reversed,  and  qualified  by  the  courts  them- 
selves,  whenever  found  to  be  defective,  ill  founded,  or  otherwise  incorrect."  * 

Becords  of  Courts-martial. — Copies  of  the  records  of  general  courts- 
martial,  authenticated  under  the  seal  of  the  War  Department,  as  provided 
in  Section  882,  Revised  Statutes,  are  admissible  in  evidence  "equally  with 
the  originals." '  Where  the  purpose  in  introducing  the  record  is  to  prove 
previous  convictions  of  the  same  or  similar  offenses,  the  order  or  orders 
promulgating  the  proceedings  in  such  cases  may  be  submitted  to  the  court. 
If  the  order  of  publication  does  not,  as  by  not  setting  forth  the  specifica- 
tions, show  the  actual  offense,  the  original  proceedings  (i.e.,  the  original  or 
a  duly  certified  copy)  should  be  put  in  evidence.' 

The  Act  of  March  3,  1877, 4  makes  the  judge-advocates  at  the  several 
department  headquarters  the  custodians  of  the  records  of  the  garrison,  regi- 
mental, and  field-officer's  courts-martial  pertaining  to  the  posts  and 
regiments  stationed  therein.  Those  records  are  required  to  be  retained  in 
such  office  of  record  for  two  years,  at  the  end  of  which  time  they  may  be 
destroyed.  Copies  of  such  records,  properly  authenticated  by  the  signature 
of  the  judge-advocate  of  the  department  in  which  they  are  of  official  record, 
are  receivable  in  evidence  by  courts-martial  in  cases  to  which  they  relate. 

General  Orders  of  the  War  Department,  etc. — General  orders  issued  from 
the  War  Department  or  headquarters  of  the  Army  may  ordinarily  be  proved 
by  printed  official  copies  in  the  usual  form.  The  court  will  in  general 
properly  take  judicial  notice  of  the  printed  order  as  genuine  and  correct. 
A  court-martial,  however,  should  not  in  general  accept  in  evidence,  if 
objected  to,  a  printed  or  written  special  order  which  has  not  been  made 
public  to  the  Army  without  some  proof  of  its  genuineness  and  official 
character/ 

Military  Orders,  Beporta,  Documents,  etc.,  Filed  Elsewhere  than  in  the 
War  Department. — Orders,  returns,  reports,  records,  and  other  documents 
pertaining  to  departments,  divisions,  armies,  posts,  and  other  military  com- 

1  Swift  w.  Tyson,  16  Pet.,  18;  Anderson's  Law  Diet 

*  Dig.  J.  A.  Gen.,  400,  par.  30.  Except  by  the  consent  of  the  opposite  party,  the  tes- 
timony contained  in  the  record  of  a  previous  trial  of  the  same  or  a  similar  case  cannot 
properly  be  received  in  evidence  on  a  trial  by  court-martial ;  nor,  without  such  consent, 
can  the  record  of  a  board  of  investigation  ordered  in  the  same  case  be  so  admitted.  In  all 
cases  (other  than  that  provided  for  by  the  121st  Article  of  War)  testimony  given  upon  a 
previous  hearing,  if  desired  to  be  introduced  in  evidence  upon  a  trial,  must  (unless  it  be 
otherwise  specially  stipulated  between  the  parties)  be  offered  de  novo  and  as  original  mat- 
ter. Ibid.,  895,  par.  7. 

*  Ibid.,  610,  par.  8.  A  memorandum  of  the  previous  convictions  is  not  sufficient : 
they  must  be  shown  either  by  the  records  of  the  trials  or  by  duly  authenticated  copies 
of  the  orders  of  promulgation.  It  is  unauthorized  for  the  judge-advocate  to  introduce 
or  the  court  to  admit,  as  evidence  of  previous  convictions  (or  in  connection  with  proper 
evidence  of  the  same),  the  statement  of  service,  etc.,  required  by  par.  927,  A.  R.  1895,  to 
be  furnished  to  the  convening  authority  with  the  charge*.  Ibid.  See,  also,  tbid.<  611 ,  par.  9. 

4  19  Stat,  at  Large,  810.    See,  also,  Dig.  J.  A.  Gen.,  400,  par.  80. 

*  Dig.  J.  A.  Gen.,  896,  par.  10. 
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mands,  not  being  documents  pertaining  to  the  several  executive  departments 
within  the  meaning  of  Section  882  of  the  Revised  Statutes,  are  proved  by 
the  production  of  the  originals,  or,  in  the  absence  of  objection,  by  copies 
duly  authenticated  by  the  proper  staff  officer  of  the  command  to  which  they 
pertain.  When  the  originals  of  such  documents  or  records  are  produced, 
they  are  identified  by  the  proper  custodian,  i.e.y  the  post  books  and  records 
by  the  post  adjutant,  company  books  by  the  company  commander,  hospital 
records  by  the  post  surgeon,  etc.1 

PRIVATE   DOCUMENTS. 

How  Produced — How  Proved. — Private  documents  differ  from  public 
documents  chiefly  as  to  the  kind  and  amount  of  testimony  necessary  to  es- 
tablish their  identity,  such  burden  of  proof,  in  any  case,  falling  upon  the 
party  in  whose  interest  the  paper  is  produced.  In  general  the  best  evidence 
of  the  contents  of  a  paper  is  that  obtained  by  the  production  of  the  instru- 
ment itself.  If  it  be  a  sealed  instrument,  its  execution  must  be  proved  by 
the  testimony  of  at  least  one  subscribing  witness,  unless  the  document  is  in 
the  hands  of  the  opposite  party,  or  be  over  thirty  years  old  and  comes  from 
the  proper  custodian,  in  which  case  it  is  said  to  prove  itself,  the  subscrib- 
ing witnesses  being  supposed  to  be  dead.  When  admitted  subject  to  the 
foregoing  conditions,  no  testimony  will  be  received  to  vary  its  terms  in  the 
slightest  degree.9 

Notice  to  Produce ;  Proof  of  Handwriting. — The  production  of  a  paper,  if 
in  the  hands  of  the  opposite  party,  is  obtained  by  a  formal  notice  to  produce;  * 
if  the  paper  be  in  the  possession  of  a  third  party — that  is,  in  the  custody  of 
one  not  a  party  in  interest — its  production  is  compelled  by  a  subpoena  duces 
tecum.  When  the  means  above  described  have  been  fully  resorted  to,  or 
upon  satisfactory  proof  that  the  paper  has  been  lost  or  destroyed,  or  that  it 
is  in  possession  of  a  person  not  within  the  jurisdiction  of  the  court,  secondary 

1  The  "enlistment-paper,"  the  "physical-examination  paper/'  and  the  "outline- 
card  "  are  original  writings  made  by  officers  in  the  performance  of  duty  and  competent 
evidence  of  the  facts  recited  therein.  Copies  authenticated  under  the  seal  of  the  War 
Department,  according  to  Sec.  882,  Rev.  Sts.,  are  equally  admissible  with  the  originals. 
Dig.  J.  A.  Gen.,  401,  par.  81. 

The  Morning-Report  Book  is  an  original  writing.  To  properly  admit  extracts  in 
evidence,  the  book  should  be  first  identified  by  the  proper  custodian,  and  the  extracts 
then  not  merely  read  to  the  court  by  the  witness,  but  copied,  and  the  copies,  properly 
verified,  attached  as  exhibits  to  the  record  of  the  court,    ibid.,  par.  82. 

A  descriptive  list  is  but  secondary  evidence  and  not  admissible  to  prove  the  facts 
recited  therein.  It  is  not  a  record  of  original  entries,  made  by  an  officer  under  a  duty 
imposed  upon  him  by  law  or  the  custom  of  the  service,  but  is  simply  a  compilation  of 
facts  taken  from  other  records.    Ibid.,  par.  83. 

Copies  of  pay  accounts  (charged  to  have  been  duplicated)  are  admissible  in  evidence 
where  the  accused  has  by  his  own  act  placed  the  originals  beyond  the  reach  of  process, 
and  fails  to  produce  them  in  court  on  proper  notice.  So  where  the  originals  are  in  the 
hands  of  a  person  who  has  left  the  United  States,  so  that  they  cannot  be  readied  on 
notice  to  the  accused  to  produce  them  or  otherwise.     Ibid.,  par.  84. 

*  I.  Greenleaf,  §§  275,  276,  and  cases  cited ;  2  Starkie,  Evid.,  544-578  ;  Thayer,  Evid., 
1014-1069  ;  Martin  vs.  Berens,  67  Pa.  St..  463 ;  Bernart  vs.  Riddle,  29  id.,  96  ;  Bast  vs. 
Bank.  101  U.  S.  93. 

•  U.  S.  vs.  Winchester,  2  McL.,  135;  Hylton  vs.  Brown,  1  Wash.,  843. 
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evidence  may  be  submitted  as  to  its  contents.  Such  testimony  may  consist 
in  written,  printed,  photographic,  or  letter-press  copies,  or  in  parol  testimony 
as  to  the  contents  of  the  paper  in  question.  When  written  copies  are  sub- 
mitted, witnesses  are  called  to  prove  handwriting,  and  they  testify:  (1)  from 
having  seen  the  document  written;  (2)  from  having  seen  writings  personally 
admitted  by  the  writer  to  be  genuine;  and  (3)  by  a  comparison  of  writings, 
the  comparison  being  made  between  papers  already  in  evidence  before  the 
court.  In  England  comparison  of  writings  proved  to  the  satisfaction  of 
the  court  to  be  genuine  is  authorized  by  statute,  and  a  similar  rule  exists  in 
several  of  the  States;  in  others,  however,  the  comparison  is  required  to  be 
made  of  writings  already  in  evidence,  the  reason  being  that  the  introduction 
of  writings  not  pertinent  to  the  case  may  give  rise  to  fraud  in  the  matter  of 
the  selection,  or  prejudice  unduly  the  minds  of  the  jury  in  reaching  their 
finding.1 

Production  of  Telegrams. — A  court-martial  (by  subpoena  duces  tecum, 
through  the  judge-advocate)  may  summon  a  telegraph-operator  to  appear 
before  it  bringing  with  him  a  certain  telegraphic  dispatch.  But  it  is  beyond 
the  power  of  such  court  to  require  such  witness,  against  his  will,  to  surrender 
the  dispatch,  or  a  copy,  to  be  used  in  evidence.* 

ALTERATIONS  AND  ERASURES. 

flature  and  Effect. — When  an  alteration  or  erasure  appears  upon  the 
face  of  an  instrument,  and  its  validity  is  drawn  in  question,  the  burden 
of  explaining  the  change  falls  upon  the  party  who  produces  the  document. 

1  To  the  admi8sioD  in  evidence  of  a  letter  written  and  signed  by  the  accused  (of 
which  the  introduction  is  contested),  proof  of  his  haudwriting  is  necessary.  Evidence 
of  handwriting  by  comparison  is  not  admissible  at  common  lata  except  where  the  standard 
of  comparison  is  an  acknowledged  or  proved  genuine  writing  already  in  evidence  in  the 
case.  A  writiug  not  in  evidence  aim  simply  offered  to  be  used  as  a  standard  is  not 
admissible.  Dig.  J.  A.  Geu.v  401,  par.  36;  U.  8  vs.  McMillan,  29  Fed.  Rep.,  247. 
For  a  full  discussion  of  the  subject  of  comparison  of  handwriting,  see  I.  Green  leaf,  §g 
576-581;  1  Wharton,  §§  711-718.     See,  also,  Winthrop,  Ch.  XVIII. 

At  the  trial,  in  1894,  of  an  officer  charged  with  a  disorder  and  breach  of  discipline 
which  involved  the  killing  by  him  of  another  officer,  there  was  offered  in  evidence  on 
the  part  of  the  accused,  to  exhibit  the  character  and  disposition  of  lhe  officer  killed,  a 
copy  of  a  general  court-martial  order  of  1872,  setting  forth  certain  charges  alleging  dis- 
honest and  unbecoming  conduct,  upon  which  the  lutler  officer  was  then  tried  and 
convicted,  and  the  findings  on  the  court  thereon.  Held,  that  such  evidence  was  wholly 
inadmissible  for  the  purpose  designed.    Dig.  J.  A.  Gen.,  402,  par.  87. 

*  Ibid.,  401,  par.  85.  In  view  of  the  embarrassment  which  must  generally  attend  the 
proof,  before  a  court-martial,  of  the  seuding  or  receipt  of  telegraphic  messages  by  means 
of  a  resort,  by  svbpana  duces  tecum,  to  the  originals  in  possession  of  the  telegraph  com- 
pany,* advised  that  the  written  or  printed  copy  furnished  by  the  company  and  received 
by  the  person  to  whom  it  is  addressed  should  in  general  be  admitted  in  evidence  by  a 
court-martial  in  the  absence  of  circumstances  casting  a  reasonable  doubt  upon  its  genu- 
ineness or  correctness.  But  where  it  is  necessary  to  prove  that  a  telegram  which  was 
not  received,  or  the  receipt  of  which  is  denied  and  not  proven,  was  actually  duly  sent, 
the  operator  or  proper  official  of  the  company,  or  other  person  cognizant  or  the  fact  of 
sending,  should  be  summoned  as  a  witness.    Ibid.,  896,  par.  11. 

— — — — — —— ^— —  o 

*  The  subject  of  the  extent  of  the  authority  of  the  courts  to  compel  telegraph  companies  to  produce 
original  private  telegrams  for  uae  In  evidence  is  most  fully  treated  in  an  essay  by  Henry  Hitchcock, 
Esq.,  on  the  "Inviolability  of  Telegrams,"  published  in  the  Southern  Law  Review  for  October,  1679. 
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Alterations  are  usually  in  the  nature  of  interlineations  or  erasures.  Inter- 
lineations consist  of  words  or  clauses  inserted  between  the  lines  of  an  instru- 
ment; erasures  are  effected  by  striking  out  words  or  clauses,  usually  by 
means  of  a  line  drawn  through  the  matter  to  be  omitted.  As  such  altera- 
tions suggest  fraud,  it  is  incumbent  upon  the  party  who  would  benefit  by 
the  change  to  explain  its  cause  and  the  time  of  its  execution.  The  effect  of 
a  material  alteration,  unexplained,  is  to  invalidate  the  instrument.1  Altera- 
tions made  at  the  time  of  execution  of  a  legal  instrument  can  be  made  valid 
by  the  insertion  of  a  clause  explaining  them,  immediately  over  the  signatures 
of  the  parties.*  In  a  sealed  instrument  and,  when  no  ground  of  suspicion 
appears,  in  other  writings  as  well,  alterations  are  presumed  to  have  been 
made  prior  to  the  complete  execution  of  the  document.' 

EXAMINATION   OF  WITNESSES.4 

Method  of  Examination— Oaths — Objections  to  Competency. — Before 
testifying,  witnesses  are  sworn  by  the  judge-advocate,  or  by  the  court 
itself  in  military  tribunals  having  summary  jurisdiction.  While  the  forms 
of  oath  or  affirmation  prescribed  by  statute  must  be  administered  in  every 
case,  any  extra-statutory  form  may  also  be  used  which  a  witness  may  regard 
as  having  special  binding  force.  Objections  to  the  competency  of  a  witness 
are  properly  made  before  the  administration  of  the  oath,  but  will  be  consid- 
ered at  any  stage  of  the  trial,  provided  the  cause  of  incompetency  was  not 
known  to  exist  at  the  time  the  witness  was  sworn;  if  the  objection  be  sus- 
tained, the  court  will  disregard  any  testimony  that  the  witness  may  have 
given  prior  to  the  discovery  of  his  incompetency. 

Order  of  Examination. — Witnesses  are  first  examined  in  chief  by  the 
party  in  whose  behalf  they  appear,  and  are  then  cross-examined  by  the 
opposite  party.  Considerable  latitude  is  allowed  a  party  in  the  examination 
of  his  witnesses,  so  long  as  the  questions  asked  are  relevant  to  the  issue. 
They  may  then,  if  necessary,  be  re-examined  by  the  party  producing  them. 

Cross-examination. — The  right  to  cross-examine  is  in  general  limited 
to  matters  stated  by  the  witness  in  his  direct  examination/  As  it  is  the 
purpose  of  the  cross-examination  to  test  the  credibility  of  the  witness,  it  is 
permissible  to  investigate  the  situation  of  the  witness  with  respect  to  the 
parties  and  to  the  subject  of  the  litigation,  his  interest,  his  motives,  inclina- 

1  Morrill  vs.  Otis,  12  N.  H.,  466;  Richmond  Mfg.  Co.  t*.  Davis,  7  Blackford  (Ind.), 
412;  Boston  vs.  Benson,  12  Gushing  (Mass.),  61;  Davis  vs.  Carlisle,  6  Ala.,  707. 

*  Ravisies  vs.  Alston,  5  Ala.,  297;  Booton  vs.  Benson,  12  Cush.,  61. 

*  North  River  Meadow  Co.  vs.  Shrewsbury  Church,  22  N.  J.  Law  (2  Zabriskie),  424; 
Matthews  vs.  Conker,  9  Mo.,  705;  Benin  an  ts.  Russell.  20  Vt..  205. 

4  See,  also,  the  chapter  entitled  The  Incidents  of  the  Trial. 

1  Houghton  vs.  Jones,  1  Wall.,  702 ;  Aurora  vs.  Cobb,  21  Intl.,  492  ;  Cokely  vs.  State, 
4  Iowa,  477 ;  Helser  vs.  McGrath,  52  Pa.  St.,  581 ;  Campau  vs.  Dewey,  9  Mich.,  881 ; 
Carr  ts.  Gale,  Da  v.,  828. 
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tions,  and  prejudices,  his  means  of  obtaining  a  correct  and  certain  knowledge 
of  the  facts  to  which  he  bears  testimony,  the  manner  in  which  he  has  used 
those  means,  his  powers  of  discernment,  memory,  and  description.1  On 
cross-examination,  a  witness  may  be  asked  questions  which  would  not  be 
pertinent  or  relevant  on  his  examination  in  chief.'  While  a  witness  may  be 
cross-examined  as  to  collateral  or  irrelevant  facts  with  a  view  to  test  his 
accuracy  or  veracity,  the  party  muBt  be  bound  by  the  answers  of  the  witness 
and  cannot  adduce  proof  in  contradiction  of  such  answers;*  nor  is  it  com* 
petent,  upon  cross-examination,  to  question  a  witness  upon  matters  irrelevant 
to  the  issue  solely  for  the  purpose  of  discrediting  him.4  Degrading  ques- 
tions, also,  are  forbidden  upon  cross-examination  unless  they  relate  to  facts 
in  issue  in  the  record.6  If  a  party  wishes  to  examine  a  witness  of  the  oppo- 
site side  with  regard  to  new  matter  not  introduced  by  the  opposite  party, 
he  must  make  the  witness  his  own  by  introducing  him  at  a  subsequent  stage 
of  the  trial.* 

Leading  Questions. — Leading  questions — that  is,  questions  which  sug- 
gest their  answers — are  excluded  if  objected  to  by  the  opposite  party. 
Questions  merely  introductory  in  character,  questions  asked  for  purposes  of 
identification  or  to  assist  defective  memory,  and  questions  asked  of  a  witness 
who  seems  to  be  hostile  to  the  party  introducing  him  are  exceptions  to  this 
rule.  The  purpose  of  cross-examination  is  to  test  the  credibility  of  the  wit- 
ness, and  to  that  end  leading  questions  may  be  put  in  cross-examination, 
together  with  questions  not  otherwise  relevant,  the  purpose  of  which  is  to 
test  his  powers  of  observation,  the  accuracy  of  his  memory,  and  his  correct- 
ness of  statement/ 

1  Winston  w.  Cox,  88  Ala.,  868  ;  Winter  «.  Burt,  81  Ala.,  83 ;  Chandler  «.  Allison, 
10  Mich.,  400  ;  Storm  u.  U.  8.,  4  Otto,  76. 
■  Winter  «.  Burt.  81  Ala.,  88. 

*  Stevens  ».  Beach,  12  VU,  685 ;  Cornelius  w.  Com.,  16  B.  Mem.  (Ky.),  630;  U.  S. 
vs.  Dickinson,  2  McLean,  825. 

4  Bivens  *s.  Brown,  87  Ala.,  422  ;  Seavy  w.  Dearborn,  19  N.  H.,  861. 

*  U.  S.  vs.  White,  5  Cr.  C.  C,  78  ;  U.  B.  w.  Hudland,  5  ibid.,  809. 

*  Phil.  R.  R.  Co.  vs.  Stimpson,  14  Pet.,  448 ;  Brown  vs.  State,  28  Ga.,  199;  Pattern 
vs.  Hamilton,  12  Ind.,  266.  See,  also,  for  power  of  court  in  control  of  this  subject. 
Storm  vs.  U.  8..  4  Otto,  76;  Wills  vs.  Russell,  10  ibid.,  621 ;  Chicago  vs.  Greer,  9 
Wall..  726.     See.  also,  Starkie  on  Evid..  10th  Ed.  pp.  195-224. 

1  U.  S.  vs.  Dickinson,  2  McLean,  825 ;  Bevins  vs.  Pope,  7  Ala.,  871 ;  Green  vs. 
Gould,  8  Allen  (Mass.),  465  ;  Burton  vs.  Kane,  17  Wis.,  37 ;  U.  S.  vs.  Angell,  4  Fed. 
Rep.,  34.  In  commencing  the  examination  of  a  witness,  it  is  a  leading  of  the  witness, 
and  objectionable,  to  read  to  him  the  charge  and  specification  or  specifications,  since  he 
i^thus  instructed  as  to  the  particulars  in  regard  to  which  he  is  to  testify  and  which  he 
is  expected  to  substantiate.*  So  to  read  or  state  to  him  in  substance  the  charge,  and 
ask  him  '*  what  he  knows  about  it,"  or  in  terms  to  that  effect,  is  loose  and  objectionable 
as  encouraging  irrelevant  and  hearsay  testimony.  The  witness  should  simply  be  asked 
to  state  what  was  said  and  done  on  the  occasion,  etc.  A  witness  should  properly  also 
be  examined  on  specific  interrogatories,  and  not  be  called  upon  to  make  a  general  state- 
ment in  answer  to  a  single  general  question. f    Dig.  J.  A.  Gen.,  894,  par.  5. 

*  Compare  G.  0. 12,  Dept.  of  the  Missouri,  1883;  do.  86,  id.,  1863;  do.  29,  Dept.  of  California,  1805;  do. 
67,  Dept.  of  the  South,  1874. 

t  Bee  G.  C.  M.  O.  14,  24,  Dept.  of  Dakota,  1877. 
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PRIVILEGED  QUESTIONS. 

Nature  of  Privilege. — Witnesses  are  permitted  to  decline  to  answer 
certain  questions,  and  in  a  proper  case  will  be  sustained  by  the  court  in  so 
doing.  Such  questions  are  said  to  be  privileged^  and  are  made  so  as  a  matter 
of  public  policy,  with  a  view  to  prevent  inquisitorial  trials,  or  to  forbid  the 
disclosure  of  facts  the  discovery  of  which  would  affect  injuriously  the  public 
business,  or  trespass  unduly  upon  certain  private  relations  the  continued 
existence  of  which  it  is  the  policy  of  the  law  to  secure.  The  principal  cases 
of  privilege  are: 

1.  State  Secrets. — This  privilege  extends  to  all  departments  of  the 
Government,  and  has  its  origin  in  the  belief  that  the  public  interests  would 
suffer  by  a  disclosure  of  certain  facts  relating  to  the  administration  of  state 
affairs.  It  covers  the  statements  of  persons  engaged  in  the  discovery  of 
crime,  the  deliberations  of  courts  and  of  certain  bodies,  like  grand  and  petit 
juries  and  boards  of  arbitration,  the  results  of  whose  deliberations  only  the 
public  has  a  right  to  know.  It  extends  to  the  transactions  of  legislative 
committees  and  to  the  deliberations  of  legislative  bodies  in  closed  session. 
It  includes  diplomatic  correspondence  and  all  communications  between  the 
principal  officers  of  the  several  executive  departments  on  matters  of  public 
business,  together  with  the  proceedings  of  commissions,  courts-martial,  and 
courts  of  inquiry,  and  generally  all  oral  or  written  communications  in 
which  the  production  of  documents  or  oral  disclosures  of  auy  kind  is 
restrained  by  law  or  would,  in  the  opinion  of  the  Executive,  be  detrinjental 
to  the  public  interests.1 

2.  Attorney  and  Client. — The  disclosures  made  by  a  client  to  his  coun- 
sel or  legal  adviser  are  privileged  during  the  entire  period  within  which 
the  relation  of  attorney  and  client  exists;  and  the  privilege  extends  to  the 
clerks,  agents,  stenographers,  interpreters,  and  other  employees  whose  ser- 
vices are  necessary  to  an  attorney  or  counselor  in  the  transaction  of  his 
business.*  Knowledge  in  relation  to  a  cause  of  action,  or  to  a  criminal 
offense,  obtained  by  an  attorney  as  the  result  of  his  observations  as  a  private 

1  Greenleaf,  §  361  ;  Wharton,  §  578 ;  2  Robertson's  Burr's  Trial,  601 ;  U.  8.  «.  Six 
Lots  of  Ground,  1  Woods,  284.  Official  communications  between  the  heads  of  the 
departments  of  the  Government  and  their  subordinate  officers  are  privileged.  Were  it 
otherwise  it  would  be  impossible  for  such  superiors  to  administer  effectually  the  public 
affairs  with  which  they  are  entrusted.    Dig.  J.  A.  Gen.,  896,  par.  18. 

An  accused  party  at  a  military  trial  can  rarely  be  entitled  to  demand  the  attendance, 
as  a  witness,  of  a  chief  of  a  staff  corps,  much  less  that  of  the  President  or  Secretary  of 
War,  especially  as  some  minor  official  can  almost  invariably  furnish  the  desired  facts. 
If.  however,  the  testimony  of  one  of  these  officials  be  found  to  be  necessary  or  most 
desirable,  and  the  same  cannot  legally  be  taken  by  deposition,  the  court,  if  convened 
at  a  distance,  may  properly  be  adjourned  to  Washington  or  other  convenient  point,  in 
order  that  the  witness  may  be  enabled  to  attend  without  detriment  to  the  public  interests. 
Ibid.,  752,  par.  11. 

*  People  *i.  Atkinson,  40  Cal.,  284 ;  Alderman  «i.  People,  4  Mich.,  414 ;  People  et. 
Blakely,  4  Parker,  176. 
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individual,  and  not  due,  in  any  degree,  to  his  professional  relation  to  his 
client,  may  be  testified  to  in  any  case  and-  at  any  time.  The  same  is  trne  of 
information  gained  before  his  employment  as  counsel  began  or  after  it  has 
ceased  to  exist.  At  common  law  this  privilege  extends  to  attorneys  and 
counsel  only,  as  above  explained,  and  any  confidential  communications  made 
to  physicians,  clergymen,  or  others  may  be  testified  to  unless  specially  privi- 
leged by  statute.1 

3.  Husband  and  Wife. — The  disability  of  the  parties  to  a  marriage  con- 
tract, due  to  their  identity  of  interest,  has  already  been  discussed.  In 
addition  to  this,  the  law  forbids  either  husband  or  wife  to  testify  as  to  any 
confidential  communications  made  during  the  continuance  of  the  marriage 
relation,  as  opposed  to  public  policy.* 

4.  Criminating  Questions — By  Whom  Determined. — At  the  common 
law  a  witness  was  privileged  to  decline  answering  a  question  when  the  effect 
of  such  answer  was  to  criminate  him  or  expose  him  to  a  penalty  or  forfeiture. 
The  privilege  is  that  of  the  witness,  not  of  the  party  in  whose  behalf  he 
appears."  The  term  "criminate  "  is  here  used  in  a  technical  sense,  and 
means  that  the  affect  of  a  particular  answer  will  be  to  expose  the  witness  to 
a  criminal  prosecution  or  to  a  penal  action.4  Nor  can  the  witness  be  com- 
pelled to  produce  documents  which  would  tend  to  incriminate  him,*  or  be 
required  to  make  what  is  called  "  profert  of  the  person,"  that  is,  to  expose 
any  part  of  his  body  usually  covered  by  his  clothing,  as  to  remove  a  shoe  and 
fit  his  foot  into  an  impression  in  clay,  or  to  disclose  a  scar  or  the  like  for  the 
purpose  of  identification.8  The  question  as  to  whether  a  particular  question 
shall  be  answered  is  one  for  the  court  to  determine,  in  view  of  all  the  cir- 
cumstances of  the  case ;  and  if,  upon  such  examination  and  consideration, 
it  appears,  that  the  answer  will  tend  to  criminate  the  witness — that  is,  if 
the  answer,  taken  in  connection  with  other  facts,  will  be  calculated  to  form 
a  link  in  the  chain  of  criminating  circumstances — the  court  will  instruct  the 
witness  to  refuse  to  answer.7     A  similar  rule  prevails  in  equity  procedure. 


1  People  vs.  Stout,  8  Parker,  670  ;  People  ts.  Gales,  13  Wendell,  311. 

*  Hopkins  vs.  Grimshaw,  165  U.  8.,  342;  Graves  vs.  U.  8.,  150  U.  S.,  118;  U.  S. 
ts.  Jones,  32  Fed.  Rep..  569. 

■  Com.  vs.  Shaw,  4Cushing,  594. 

4  If  a  witness  consents  to  testify,  so  as  to  criminate  himself  as  well  as  the  defendant, 
lie  must  answer  all  questions  legally  put  to  him  concerning  that  matter.  Com.  vs.  Price, 
10  Gray,  472  :  People  vs.  Carroll,  3  Parker,  73;  Com.  vs.  Lannan,  13  Allen,  563  ;  Com. 
ts.  Mullen,  97  Mass.,  545  ;  Com.  vs.  Bonner,  ibid.,  587. 

8  Byass  vs.  Sullivan.  21  How.  (N.  Y.),  P«'.,  50. 

•  Blackwell  vs.  State,  3  dim.  Law.  Mag.,  393;  Doyns  rs.  State,  63  Ga.,  699; 
Stokes  ts  State,  5  Baxter  (Tenn.,)  619.     But  see  State  vs.  Ah  Chung,  14  Nev. 

1  Whether  the  answer  may  tend  to  criminate  the  witness  is  a  point  which  the  court 
will  determine  under  all  the  circumstances  of  the  case,  and  without  requiring  the  witness 
to  explain  how  he  may  be  criminated  by  the  answer.  State  vs.  Staples,  47  N.  H.,  11  ; 
Commonwealth  vs.  Brain erd,  Thach.  Crim.  Cases,  146;  Ward  vs.  State,  2  Mo..  98; 
People  ts.  Mather,  4  Wend.,  231 ;  Richmond  vs.  State,  2  Greene.  582.  See,  also,  State 
vs.  Duffy,  15  Iowa,  425  ;  Floyd  vs.  State,  7  Fed.,  215.     But  see  U.  S.  vs.  Burr,  1  Burr's 
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5.  Questions  Tending  to  Disgrace  Witness. — A  witness  is  privileged  to 
decline  to  answer  a  question  which  tends  to  disgrace  him/unless  the  answer 

Trial,  245 ;  U.  S.  vs.  Miller,  2  Cranch  C.  C.,  247 ;  Warner  vs.  Lucas,  10  Ohio,  806 ; 
Poole  t*.  Perritt,  1  Spears  (S.  C),  128. 

It  is  not  sufficient  to  excuse  tbe  witness  from  testifying  that  he  may,  In  bis  own 
mind,  thiuk  his  answer  to  the  question  might,  by  possibility,  lead  to  a  criminal  charge 
against  him,  or  teud  to  convict  him  of  it  if  made.  The  court  must  be  able  to  perceive 
that  there  is  reasonable  ground  to  apprehend  danger  to  the  witness  from  his  being  com- 
pelled to  answer.    U.  S.  vs.  McCarty,  18  F.  R.,  87. 

The  privilege,  recognized  by  the  common  law,  of  a  witness  to  refuse  to  respond  to 
a  question  the  answer  to  which  may  criminate  him  is  a  personal  one,  which  the  witness 
may  exercise  or  waive  as  be  may  see  fit.  It  is  not  for  the  judge-advocate  or  accused  to 
object  to  the  question  or  to  check  the  witness,  or  for  the  court  to  exclude  the  question 
or  direct  the  witness  not  to  answer.  Where,  however,  he  Is  iguoruut  of  his  right,  the 
court  may  properly  advise  him  of  the  same.  But  where  a  witness  declines  to  answer  a 
question  on  the  ground  that  it  is  of  such  a  character  that  the  answer  thereto  may  crim- 
inate him,  but  tbe  court  decides  that  the  question  is  not  one  of  this  nature  and  that  it 
must  be  answered,  the  witness  cannot  properly  further  refuse  to  respond,  and  if  he 
does  so  will  render  himself  liable  to  charges  and  trial  under  Article  02.  Dig.  Opin. 
J.  A.  Gen.,  754,  par.  17. 

Where  a  wituess  has  voluntarily  answered  as  to  material  criminating  facts,  it  is  held 
with  uniformity  that  he  cannot  then  stop  short  and  refuse  further  explanation,  but 
must  disclose  fully  what  he  has  attempted  to  relate.  This  view  is  adopted  by  the  text- 
writers,  aud  is  very  well  explained  in  several  of  tbe  authorities,  where  tbe  principle  is 
laid  down  and  enforced.  1  Starkie  Evid.  (10th  Am.  ed.)  214 ;  Roscoe's  (Mm.  Ev.,  174 ; 
1  Greenl.,  sec.  451 ;  2  Phil.  Ev.,  935  ;  2  Huss.  Gr.,  931  ;  Cob  urn  vs.  Odell,  10  Foster, 
540;  State  vs.  K.,  4  N.  H.,  562  ;  State  vs.  Foster,  3  Foster,  848 ;  Foster  vs.  Pierce,  11 
Gush.,  437  ;  Brown  vs.  Brown,  5  Mass.,  320 ;  Amherst  vs.  Hollis,  9  N.  H.,  107 ;  Low  vs. 
Mitchell,  18  Me.,  372 ;  Gbamberlain  vs.  Willson,  12  Vt.,  491 ;  People  vs.  Lohmann,  2 
Barb.  S.  C.,  216  ;  Norfolk  vs.  Gaylord,  28  Gonn.,  809. 

Upon  a  trial  of  a  cadet  of  tbe  Military  Academy,  the  court  (against  the  objection  of 
the  accused)  required  another  cadet,  introduced  as  a  witness  for  tbe  prosecution,  to 
testify  as  to  facts  which  would  tend  to  criminate  him.  Held  that  such  action  was 
erroneous,  tbe  not  answering  in  such  cases  being  a  privilege  of  the  witness  only,  who 
(whether  or  not  objection  were  made)  could  refuse  to  testify,  and  who,  if  ignorant  of  his 
rights,  should  be  instructed  therein  by  the  court.      Dig.  Opin.  J.  A.  Gen.,  400,  par.  27. 

At  the  trial  of  a  cadet  of  tbe  Military  Academy,  tbe  accused,  while  on  tbe  stand  as  a 
witness,  was  advised  by  tbe  court  that  while  it  was  bis  privilege  to  refuse  to  answer  any 
question  that  might  tend  to  criminate  him,  yetlbe  court  would  "  put  its  own  interpreta- 
tion "  on  the  fact  of  his  refusing.  Held  a  grave  error,  which  might  well  induce  the 
disapproval  of  tbe  finding  and  sentence  adjudged.     Ibid.,  par.  28. 

Section  800,  Revised  Statutes.— In  the  case  of  Tucker  vs.  United  States  (151  U.  S., 
164,  168),  tbe  Supreme  Court  of  the  United  States  has  placed  an  interpretation  upon 
cenain  clauses  of  Section  860,  Revised  Statutes.  That  section  contains  tbe  requirement 
that  "  no  pleading  of  a  party,  nor  any  discovery  or  evidence  obtained  from  a  party  or 
witness  by  means  of  a  judicial  proceeding  in  this  or  any  foreign  country,  shall  be  given 
in  evidence,  or  in  any  manner  used  against  him  or  his  property  or  estate,  iu  any  court  of 
tbe  United  States,  in  any  criminal  proceeding,  or  for  the  enforcement  of  any  penalty  or 
forfeiture  :  provided  that  this  section  shall  not  exempt  any  party  or  witness  from 
prosecution  and  punishment  for  perjury  committed  in  discovering  or  testifying  as  afore- 
said." In  its  decision  the  court  held  that  "pleadings  of  parties"  are  tbo  allegations 
made  by  tbe  parties  to  a  civil  or  criminal  case  for  the  purpose  of  definitely  presenting 
the  issue  to  be  tried  and  determined  between  them.  "  Discovery  or  evidence  obtained 
from  a  witness  by  means  of  a  judicial  proceeding'1  includes  only  facts  or  papers  which 
the  party  or  witness  is  compelled  by  subpoena,  interrogatory,  or  other  judicial  process 
to  disclose,  whether  he  will  or  no,  and  is  inapplicable  to  testimony  voluntarily  given  or  to 
documents  voluntarily  produced.  The  clause  as  to  discovery  or  evidence  is  conceived 
in  tbe  same  spirit  as  tbe  Fifth  Amendment  of  the  Constitution,  declaring  that  "  no  person 
shall  be  compelled  in  any  criminal  case  to  be  a  witness  against  himself";  and  [as]  the  Act 
of  March  16,  1878,  (20  Stat,  at  Large,  80.)  enacted  that  a  defendant  in  any  criminal  case 
may  be  a  witness  at- his  own  request,  but  not  otherwise,  and  that  his  failure  to  make 
such  request  shall  not  create  any  presumption  against  him.  Tucker  vs.  U.  S.,  151 
U.  S.,  164,  168 ;  Boyd  vs.  U.  S„  116  U.  S.,  616  ;  Wilson  vs.  U.  S.,  149  U.  S.,  60  ;  Lees  vs. 
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would  bear  directly  upon  the  issue;1  and  the  court  may,  in  its  discretion, 
allow  or  disallow  a  question  which  tends,  not  to  criminate,  but  only  to 
degrade  or  disgrace  the  witness.' 

CBEDIBILITY  OF  WITNESSES. 

Credibility  in  General. — The  credibility  of  a  witness  is  his  worthiness  of 
belief.  In  a  civil  trial  it  has  been  seen  that  the  credibility  of  witnesses  is 
determined  by  the  jury;  in  the  procedure  of  courts-martial  such  questions, 
like  those  relating  to  competency,  are  determined  by  the  court.  The  pre- 
sumption as  to  credibility,  like  that  respecting  competency,  is  always  in  favor 
of  the  credibility  of  the  witness;  in  other  words,  the  law  presumes,  and  the 
court  is  bound  to  act  on  the  presumption,  that  a  witness  testifying  under 
oath  speaks  the  truth;'  but  this  presumption  is  not  conclusive  and  may  be 
overcome,  wholly  or  in  part,  by  the  witness  himself:  first,  by  his  demeanor 
on  the  stand,  or  by  his  behavior  under  cross-examination ;  second,  by  testi- 
mony directed  against  his  credibility  by  the  opposite  party. 

In  determining  the  weight  to  be  attached  to  the  testimony  of  a  particular 
witness,  regard  must  be  had  to  his  capacity,  whether  he  was  able  to  see  and 
understand  the  transaction,  whether  he  was  attentive  or  careless,  prejudiced 
or  impartial,  or  whether'he  has  some  sinister  motive  that  might  lead  him  to 
fabricate  that  which  he  did  not  see.4  Where  one  witness  testifies  positively 
and  another  negatively,  both  being  credible,  greater  weight  is  to  be  given  to 
the  former;  so,  too,  the  testimony  of  one  witness  who  testifies  positively  to  a 
fact  is  entitled  to  more  consideration  than  that  of  several  whose  statements 
are  merely  negative/ 

In  determining  the  credibility  of  testimony,  the  manner  of  the  witness 
in  respect  to  coherency  or  consistency,  his  memory,  whether  accurate  or 

U.  S.,  150  U.  8.,  476.  No  statute  which  (like  Section  860,  R.  S.)  leaves  the  party  or 
witness  subject  to  prosecution,  after  he  answers  the  criminating  question  put  to  him, 
can  have  the  effect  of  supplanting  the  privilege  conferred  by  the  Constitution.  Counsel- 
mau  ft.  Hitchcock.  142  U.  8.,  547. 

The  immediate  object  of  the  legislation  of  February  25,  1868,  from  which  section 
860,  R.  8.,  is  taken,  was  to  protect  against  certain  forfeitures  agents  of  the  Confederate 
States  whose  testimony  in  regard  to  assets  of  the  Confederacy  it  was  desired  to  obtain 
abroad.     Congressional  Globe,  40th  Cong.,  2d  sess.,  part  2,  p.  1384. 

1  Lohman  vs.  People.  1  Comst.,  879 ;  Howell  vs.  Com.,  5  Gratt.,  664.  See,  also, 
People  vs.  Rector,  19  Wend.,  569  ;  Clementine  vs.  State,  14  Mo.,  112  ;  Barnes  vs.  State, 
19  Conn.,  896.    See,  also,  note  5,  page  286,  ante. 

*  State  vs.  Blausky,  8  Minn.,  246.  To  excuse  the  witness  from  answering,  it  is  not 
sufficient  that  his  answer  will  have  a  tendency  to  expose  him  to  infamy  or  disgrace  ;  the 
question  must  be  such  that  the  answer  to  it  which  he  may  be  required  to  make,  by  the 
obligation  of  his  oath,  will  directly  show  his  infamy.  People  vs.  Mather,  4  Wend., 
229. 

•  Comstock  vs.  Rayford,  20  Miss.,  869. 

4  People  vs.  Bodine,  1  Edm.  (N.  T.)  Sel.  Cas.,  86. 

•Pool  vs.  IJevers,  80  Ala.,  672;  Harris  vs.  Bell,  27  Ala.,  520;  Auld  vs.  Walton,  12  La. 
Ann.,  129;  Todd  vs.  Hardie,  5  Ala.,  698;  Johnson  vs.  State,  14  Ga.,  55;  Coles  vs.  Perry, 
7  Tex.,  109. 
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defective,  and  his  powers  of  observation  should  be  carefully  considered ;  so, 
too,  his  position  with  regard  to  the  parties,  his  relationship  to  the  accused, 
his  hostility  to,  or  friendship  for,  the  accused  or  for  the  prosecutor, 
and  his  interest  in  a  conviction  or  acquittal  are  all  matters  which  may 
seriously  affect  the  amount  of  weight  to  be  attached  to  particular  testimony. 
Where  certain  grounds  of  incompetency  have  been  removed  by  statute,  as 
where  an  accused  person  has  been  permitted  to  testify  in  his  own  behalf,  it 
is  usually  provided  that  the  cause  of  incompetency  so  removed  may  be 
established  in  evidence  with  a  view  to  affect  the  credibility  of  a  particular 
witness;  and  when  such  cause  of  incompetency  has  been  established,  either 
by  the  admissions  of  the  witness  or  by  the  evidence  of  others,  the  weight  to 
be  attached  to  the  testimony  of  such  a  witness  is  very  materially  diminished. 

Conflicting  Testimony. — If  witnesses  contradict  each  other,  the  court 
must  determine  the  degree  of  credibility  to  be  attached  to  their  testimony. 
In  case  of  conflict,  the  greater  weight  should  be  given  to  the  testimony  of 
those  witnesses  whose  position  gave  them  the  best  opportunity  for  observa- 
tion.1 If  such  conflict  arises  in  the  testimony  of  witnesses  who  are  alike 
unimpeached  and  have  equal  opportunities  for  obtaining  information,  the 
testimony  of  the  greater  number  must  prevail ; *  so,  too,  where  there  is  an 
irreconcilable  conflict  in  the  testimony  of  witnesses,  and  circumstances  of 
suspicion  attach  to  their  credit,  on  both  sides,  the  balance  of  evidence  will 
be  regarded  as  in  favor  of  the  party  having  the  greater  number.* 

Impeaching  Credit. — The  credibility  of  a  witness  may  be  attacked,  as 
has  been  seen,  in  cross-examination,  or  his  testimony  may  be  rebutted  by 
the  testimony  of  other  witnesses.  In  addition,  in  a  proper  case,  his  reputa- 
tion for  truth  and  veracity  may  be  impeached.4 

Eeputation  and  Character. — It  has  been  seen  that  the  terms  "  reputa- 
tion "  and  "  character  "  are  not  synonymous.  The  character  of  a  person, 
using  that  term  in  the  sense  of  disposition,  is  known  to  no  one  but  himself; 
the  outward  manifestations  of  character,  however,  as  evinced  by  the  life  he 
lives  and  the  reputation  he  enjoys  in  the  community  at  large,  are  facts,  and 
as  such  are  susceptible  of  being  established  by  the  testimony  of  witnesses. 
One  element  of  reputation  pertaining  to  every  person  in  a  particular  com- 
munity is  that  of  veracity  in  their  communications  with  others.  It  is  to  this 
reputation  for  veracity  that  testimony  impeaching  credibility  is  usually 
addressed/    When  the  reputation  of  a  witness  in  this  regard  has  been  estab- 

1  Barrett  w.  Williamson,  4  McLean,  589;  Hitt  «f.  Rush,  22  Ala.,  563;  Durham  «•. 
Holeman,  80  Ga.,  619. 

*  Yaugjhan  vs.  Parr,  20  Ark.,  600;  Dowdell  vs.  Neal,  10 Ga.,  148. 

*  The  Napoleon,  Olcott  Adm.,  208. 

4  Com.  vs.  Lincoln,  110  Mass..  410;  Brown  vs.  State,  24  Ark.,  620,  State  vs.  Hamil- 
ton, 82  Iowa,  572;  State  vs.  Foyc,  53  Mo.,  336;  Stephens  vs.  People.  19  N.  Y.t  549; 
Hamilton  vs.  People,  29  Mich.,  188:  State  vs.  Howard,  9  N.  H  ,  485:  Com.  vs.  Billings, 
97  Mass.,  405;  Keator  vs.  People,  82  Mich..  484:  People  vs.  Tyler,  85  Cal.,  568. 

*  Brown  vs.  U.  8.,  164  U.  S.,  221;  Edgington  vs.  U.  8.,  ibid.,  861. 
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lished  in  evidence  it  is  permitted  in  some  jurisdictions  to  ask  the  witness 
whether  he  would  believe  such  a  person  on  his  oath.  This  calls  for  an 
expression  of  opinion,  not  of  fact,  and  the  rules  as  to  its  admissibility  are 
not  uniform.  In  England  and  in  some  of  the"  States  of  the  Union  the 
inquiry  is  permitted;  in  others  such  conclusions  of  fact  are  left  to  the  jury 
for  determination  in  attaching  weight  to  the  testimony  of  a  witness  whose 
reputation  for  truth  and  veracity  has  been  shown  to  be  bad. 

Inconsistent  Statements. — Witnesses  may  be  shown,  by  their  own  testi- 
mony or  that  of  others,  to  have  made  statements  out  of  court  not  consistent 
with,  and  in  some  cases  opposed  to,  those  made  in  their  sworn  testimony. 
Such  statements  must  have  been  relevant  to  the  case,  however,  and  fully 
identified  by  the  admissions  of  the  witness  or  the  testimony  of  others. 

REFRESHING   MEMORY. 

When  Permissible. — A  witness  while  undergoing  examination  may 
refresh  his  memory  from  notes  made  by  himself  or  another  at  the  time  of 
the  transaction  to  which  he  testifies,  if  he  can  identify  them  as  contem- 
poraneous and  can  swear  that  they  were  made  or  read  by  him  at  the  time 
when  the  events  occurred.1  Such  notes  may  be  examined  by  the  opponent's 
counsel  and  may  be  made  the  subject  of  cross-examination/ 

ADMISSION   OF   FACTS   WITHOUT   PROOF. 

Admissions. — The  existence  of  a  fact  may  to  a  limited  extent,  and  with 
the  permission  of  the  court,  be  admitted  by  either  party,  or  by  an  agreement 
or  stipulation  between  both  parties;  and  when  so  admitted  in  evidence,  no 
testimony  in  proof  or  disproof  of  such  fact  will  be  received. 

STUMBEB   OF   WITNESSES. 

When  Important. — As  all  matters  affecting  the  credibility  of  witnesses 
are  decided  by  the  court,  the  question  of  attaching  weight  to  particular  testi- 
mony, which  is  an  incident  or  consequence  of  their  credibility,  rests  with  and 
is  determined  by  the  court.*     When  the  testimony  is  conflicting  this  task 

1  Under  this  bead  would  fall  official  papers  made  and  signed  by  the  witness  at  the 
date  of  the  transaction  as  to  which  he  is  giving  testimony. 

*  Hill  vs.  State,  17  Wis.,  675;  State  vs.  Bacon,  41  Vt,  526;  Com.  vs.  Fox,  7  Gray, 
585;  State  vs.  Taylor,  3  Oreg.,  10;  State  vs.  Colwell,  8  It.  I.,  132. 

Where  a  witness  for  the  prosecution  was  permitted  by  a  court-martial  to  temporarily 
suspend  his  testimony  aud  leave  the  court-room  for  the  purpose  of  refreshing  his  mem- 
ory as  to  certain  dates,  held  tliat  such  action  was  irregular  and  the  further  testimony  of 
the  witne-8  as  to  such  dates  inadmissible.  By  the  course  pursued  the  court  aud  accused 
were  prevented  from  knowing  by  what  means  tbe  memory  of  the  witness  had  been 
refreshed — whether,  for  instance,  it  may  uot  have  been  refreshed  by  oral  statements  of 
some  person  or  persons.    Dig.  J.  A.  Gen.,  899,  par.  19. 

'  The  weight  of  evidence  does  not  depend  upon  the  number  of  the  witnesses.  A  sin- 
gle witness,  whose  statements,  manner,  and  appearance  on  the  stand  are  such  as  to 
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is  frequently  attended  with  difficulty,  and  is  sometimes  impossible  of  attain- 
ment, resulting  in  disagreement.1  It  may  be  laid  down  as  a  general  rule, 
however,  that  the  testimony  of  a  single  competent  and  credible  witness  is 
sufficient  to  establish  a  fact  in  evidence  unless  the  Constitution,  a  statutory 
provision,  or  a  rule  of  the  common  law  requires  otherwise.  The  Constitu- 
tion of  the  United  States  provides  that  in  case  of  treason  the  testimony  of 
two  witnesses  to  the  same  overt  act,  or  a  confession  in  open  court,  shall  be 
necessary  to  a  conviction,  and  it  has  been  held  that  a  confession  out  of  court 
must  also  be  substantiated  by  the  testimony  of  two  witnesses.  In  cases  of 
perjury,  also,  the  testimony  of  two  witnesses  is  necessary  to  convict,  as 
otherwise  the  oath  of  one  man  would  be  balanced  against  that  of  another. 
This  rule  has  been  relaxed  in  some  jurisdictions,  however,  and  the  testimony 
of  a  single  credible  witness,  supported  by  corroborating  circumstances,  is 
there  held  to  be  sufficient  to  establish  guilt  beyond  a  reasonable  doubt.9 

Cumulative  Evidence. — Cumulative  evidence  is  further  or  additional 
proof  as  to  a  point  or  fact  which  has  already  been  established  by  the  testi- 
mony of  competent  and  credible  witnesses.  If  it  only  serves  to  strengthen 
a  fact  already  established,  and  not  to  support  or  introduce  a  new  one,  it  is 
camulative.*  When,  therefore,  a  fact  has  been  conclusively  established  in 
evidence  and  there  is  no  conflict  of  testimony  in  regard  to  its  existence,  it  is 
obviously  unnecessary  to  consume  the  time  of  the  court  by  introducing  new 
or  additional  testimony  in  its  support,  and  such  testimony  if  objected  to 
will  in  general  be  rejected. 

Written  Testimony,  When  Necessary. — In  some  cases  written  testimony 
is  required  to  establish  particular  facts,  and  cannot  be  replaced  by  oral  testi- 
mony. In  such  a  case  the  testimony  is  introduced  in  accordance  with  the 
rules  regulating  the  admission  of  documentary  evidence. 

commend  him  to  credit  and  confidence,  will  sometimes  properly  outweigh  several  less 
acceptable  and  satisfactory  witnesses.*  But  a  court-martial  cannot  properly  exclude 
from  consideration  the  testimony  of  a  witness  because  it  is  diffuse  and  inconclusive 
(peculiarities  which  may  result  from  embarrassment  or  infelicity  of  expression),  provided 
it  be  pertinent  to  the  issue.     Dig.  J.  A.  Gen.,  894,  par.  8. 

1  It  is  an  important  part  of  the  judgment  of  the  court,  in  a  case  where  the  evidence  is 
conflicting,  to  determine  the  measure  of  the  credibility  to  be  attached  to  the  several  wit- 
nesses. In  its  finding,  therefore,  the  court  may,  in  couuection  with  the  testimony, 
properly  take  into  consideration  the  appearance  and  deportment  of  the  witnesses  on  the 
stand  and  their  manner  of  testifying,  especially  when  under  cross-examination.  Ibid., 
412,  par.  14. 

*U.  S.  vs.  Coons,  1  Bond,  1;  State  rs.  Raymond,  20  Iowa,  502;  Com.  vs.  Farley, 
1  Thach.  Crim.  Cases,  654;  State  vs.  Hayward.  1  Nott  <fc  McCord,  546. 

*  Aiken  vs.  Bern  is,  8  Woodbury  &  Mason,  348.     Starkie,  10th  Am.  Ed.  826. 


*  Although  the  testimony  of  a  single  witness,  whose  credlr  Is  untainted,  is  sufficient  to  warrant  a 
conviction,  even  in  a  criminal  case,  yet  undoubtedly  any  additional  and  concurrent  testimony  adds 
greatly  to  the  credibility  of  testimony,  in  all  cases  where  it  labors  under  doubt  or  suspicion:  for  then 
an  opportunity  is  afforded  of  comparing  the  testimony  of  the  witnesses  on  minute  and  collateral  points, 
on  which,  if  they  were  witnesses  of  truth,  their  testimony  would  agree,  but  if  they  were  false  wit- 
nesses, would  be  likely  to  differ.    Starkie  (10th  Am.  Ed.),  828. 
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DEPOSITIONS. 

Depositions  in  Evidence. — In  its  provisions  respecting  civil  and  criminal 
trials  the  law  assumes  that  evidence  will  be  obtained,  as  a  general  rule, 
from  the  testimony  of  witnesses,  given  under  the  sanction  of  an  oath  in  open 
court.  This  is  especially  true  of  criminal  cases,  in  which  the  accused  is 
guaranteed  the  right  of  being  confronted  with  the  witnesses  against  him  and 
of  exercising  the  privilege  of  cross-examination.1  It  is  also  essential  to  a 
just  determination  of  the  case  that  the  court  should  have  the  privilege  of 
hearing  testimony  from  the  lips  of  the  witnesses,  in  order  that  it  may  judge 
ot  their  credibility  and  attach  proper  weight  to  their  evidence.  In  some 
instances,  however,  this  is  impossible,  and  the  testimony  of  such  material 
witnesses  as  are  sick,  or  absent,  or  who  reside  out  of  the  jurisdiction  of  the 
court,  and  who  are  thus  not  subject  to  its  process,  must,  if  taken  at  all,  be 
procured  in  writing,  under  such  conditions  as  are  calculated  to  secure  the 
best  evidence  attainable  under  all  the  circumstances  of  the  case.  This  is 
accomplished  by  written  instruments  called  depositions,  which  the  law  places 
at  the  disposal  of  litigant  parties  for  this  purpose.  A  deposition  may  there- 
fore be  defined  as  a  written  declaration  under  oath,  made  upon  notice  to  the 
adverse  party  for  the  purpose  of  enabling  him  to  attend  and  cross-examine, 
or  to  make  use  of  written  interrogatories  for  that  purpose. 

Distinguished  from  Affidavits. — From  the  definition  above  given,  it  will 
be  seen  that  depositions,  properly  so  called,  are  sharply  distinguished  from 
what  are  known  to  the  law  as  affidavits,  which  are  simply  voluntary  oaths 
attesting  the  correctness  of  certain  facts  contained  in  the  written  instrument 
to  which  an  affidavit  is  attached.  Affidavits  are  generally,  if  not  always, 
ex  parte  in  character  and,  in  the  procedure  of  courts-martial,  serve  to  show 
"  reasonable  cause  "  upon  which  a  court-martial  may  base  its  action  upon  a 
request  for  a  continuance,  under  the  93d  Article,  or  to  verify  service  in  the 
case  of  a  subpoena,  and  establish  the  fact  that  the  writ  was  personally  served. 
Depositions,  on  the  other  hand,  are  instruments  of  evidence  and,  when  pre- 
pared in  strict  accordance  with  the  requirements  of  statutes,  constitute 
means  by  which  the  guilt  or  innocence  of  an  accused  person  may  be  deter- 
mined. Affidavits  are  recognized,  by  statute  and  regulation,  "in  what  is 
known  as  military  administration,  in  determining  questions  of  money  or 
property  accountability,  but,  save  for  the  purposes  above  set  forth,  are  not 
admissible  in  the  practice  of  courts-martial.* 


1 5?e  9on*titnt!on>  Article  VI  of  Amendment*  and  Dig.  J.  A.  Gen.  752  par  10 
« The  instrument*  referred  to  as"  depositions  "  in  Sections  224.  225,  and  1804.  Reused 
Statutes,  and  paniirniphs  682  and  688,  Army  Regulations  of  1895,  are  in  fact  affidavits, 
and  not  depositions  in  the  proper  sense  of  the  term.  The  so-called  depositions  ("  affi- 
davits or  depositions  )  referred  to  above  are  entirely  distinct  from  the  depositions  pro- 
vided for  in  Art.  91,  being  merely  sworn  ex  parte  statements  used  for  the  purpose  of 
settling  questions  of  ••  property  accountability."     The  regulation  has  no  applicatto 
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Deposition*  in  Court-martial  Procedure. — The  use  of  depositions  in  the 
practice  of  courts-martial  is  regulated  by  the  91st  Article  of  War,  which 
contains  the  requirement  that  "  the  depositions  of  witnesses  residing  beyond 
the  limits  of  the  State,  Territory,  or  District  in  which  any  military  court 
may  be  ordered  to  sit,  if  taken  on  reasonable  notice  to  the  opposite  party 
and  duly  authenticated,  may  be  read  in  evidence  before  such  court  in  cases 
not  capital." 

The  authority  conferred  by  the  91st  Article  is  coupled  with  several 
important  statutory  restrictions.  Depositions  cannot  be  received  in  capital 
cases,  and  in  other  cases  only  when  the  witness  resides  without  the  State, 
Territory,  or  District  in  which  the  court  may  be  ordered  to  sit.1  As  the 
compulsory  process  authorized  by  Section  1202,  Revised  Statutes,  does  not 
run  beyond  the  territorial  limits  therein  set  forth,*  the  authority  conferred 
by  the  91st  Article  must  be  construed  in  connection  therewith,  and,  as  a 
consequence,  the  testimony  of  witnesses  residing  beyond  such  territorial 
limits  will  ordinarily  be  taken  by  deposition;  but  this  cannot  be  done  when 
it  is  necessary  that  the  witnesses  should  be  confronted  with  the  accused. 
In  such  cases  their  testimony  can  only  be  taken  on  their  voluntary  appear- 
ance in  court.  The  testimony  of  military  witnesses  stationed  or  residing 
beoynd  the  State,  Territory,  or  District  in  which  the  court  sits  will,  also, 
ordinarily  be  taken  by  deposition.9 

The  Article,  in  specifying  that  the  deposition,  to  be  admissible  in  evi- 
dence, shall  be  "  duly  authenticated,"  makes  it  essential  that  the  same  shall 
be  sworn  to  before,  i.e.,  taken  under  an  oath  administered  by,  an  official 
competent  to  administer  oaths  for  such  purpose.    As  will  presently  be  seen, 

whatever  to  depositions  proper  of  the  class  authorized  by  this  Article.  Dig.  J.  A.  Gen., 
106,  par.  10. 

The  provisions  of  Sees.  866-870,  Rev.  Sts.t  relate  to  depositions  lu  the  U.  8.  courts, 
and  have  no  application  to  courts-martial,  which  are  no  part  of  the  U.  S.  judiciary. 
Held,  therefore,  that  there  was  no  authority  whatever  for  prescribing,  as  was  done  in 
G.  O.  2,  Dept.  of  Texas,  1888,  that  the  laws  of  Texas  in  regard  to  the  taking  of  deposi- 
tions should  govern  depositions  in  military  courts  held  within  that  State.  Ibid,,  107, 
par.  19. 

1  A  deposition  cannot  be  read  in  evidence  in  a  capital  case — as  in  a  case  of  a  vio- 
lation of  Art.  21,  or  a  case  of  a  spy,  or  one  of  desertion  in  time  of  war :  otherwise  in  a 
case  of  desertion  in  time  of  peace.  Nor  is  the  deposition  admissible  of  a  witness  who 
resides  in  the  State,  etc.,  within  which  the  court  is  held,  except  by  consent.  Dig.  J.  A. 
Gen.,  104.  par.  1. 

*  See  the  article  entitled  TheWrit  of  Attachment,  supra. 

•  Manual  for  Courts-martial,  85,  par.  1. 

Where  the  evidence  of  high  officers  or  public  officials— as  a  department  commander 
or  chief  of  a  bureau  of  the  War  Department — is  required  before  a  court-martial,  the 
same,  especially  if  the  court  is  assembled  at  a  distant  point,  should  be  taken  by  depo- 
sition, if  authorized  under  this  Article.  Such  officers  should  not  be  required  to  leave 
their  public  duties  to  attend  as  witnesses,  except  where  their  depositions  will  not  be 
admissible,  and  where  the  case  is  one  of  special  importance  and  their  testimony  is 
essential.  The  Secretary  of  War  should  not  be  required  to  atiend  as  a  witness,  or  to 
give  his  deposition,  in  a  military  case  where  the  chief  of  a  staff  corps  or  other  officer 
in  whose  bureau  the  evidence  sought  is  matter  of  record,  or  who  is  personally 
acquainted  with  the  facts  desired  to  be  proved,  can  attend  or  depose  in  his  stead.  Dig. 
J.  A.  Gen.,  104,  par  2. 
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a  deposition  should  now  be  sworn  to  before  one  of  the  military  officers  speci- 
fied in  the  Act  of  July  27,  1892,1  or,  if  such  an  officer  be  not  accessible,  by 
a  civil  official  competent  to  administer  oaths  in  general.1 

Procedure. — In  a  proper  case  the  questions,  or  interrogatories,  as  they 
are  called,  are  drawn  up  by  the  party  who  desires  the  testimony  of  the  wit- 
ness to  be  taken.  Gross-interrogatories  are  framed  by  the  opposite  party, 
and  both  lists  are  submitted  to  the  court  by  whom  such  questions  are  added 
as,  in  its  judgment,  are  necessary  to  elucidate  the  whole  of  the  witness's 
testimony.  The  interrogatories  and  cross-interrogatories  are  prepared  under 
the  direction  of  the  court,  which  decides  all  points  that  arise  as  to  the 
relevancy  or  materiality  of  the  questions  submitted. 

The  interrogatories  having  been  accepted  by  the  court,  the  judge-advo- 
cate prepares  duplicate  subpoenas  requiring  the  witness  to  appear  in  person 
at  a  time  and  place  to  be  fixed  by  the  officer,  military  or  civil,  who  is  to  take 
the  deposition.' 

The  judge-advocate  will  then  send  the  interrogatories  and  subpoenas  to 
the  convening  authority,  with  a  request  that  the  deposition  be  secured.1 
This  to  secure  authority  for  the  necessary  expenditure  involved  in  the 
undertaking,  and  to  obtain  the  detail  of  a  military  officer  or  the  designation 
of  a  civil  officer  to  take  the  deposition. 

Judge-advocates  of  departments  and  of  courts-martial,  and  the  trial 
officers  of  summary  courts,  are  authorized  to  administer  oaths  and  take 
depositions.4  If  none  of  these  officers  are  available  for  this  purpose,  an  army 
officer  may  be  designated  to  see  that  the  deposition  is  properly  taken ;  but  the 
oath  in  such  a  case  must  be  administered  and  the  deposition  authenticated  by 
a  civil  officer  empowered  by  law  to  administer  oaths  for  general  purposes.* 

The  officer  so  designated  will,  before  serving  the  subpoena,  complete  it 
if  necessary  by  inserting  the  name  and  official  designation  of  the  notary  (or 
other  official  having  authority  to  administer  the  oaths)  before  whom  it  is  to 
be  taken,  and  the  date  on  which,  and  the  place  where,  it  is  proposed  to 
take  it.  When  the  deposition  has  been  duly  taken,  he  will  certify  to  this 
fact  and  transmit  it  to  the  president  of  the  court.6 

»  Section  4,  Act  of  July  27,  1892  (27  Stat,  at  Large,  278);  G.  O.  57,  A.  G.  O.,  1892.  A 
court-martial  has  of  course  no  power  to  qualify  or  authorize  a  commanding  officer,  or  any 
other  officer  or  person,  to  take  a  deposition  or  administer  an  oath.  Dig.  JT  A.  Gen.,  106, 
par.  11. 

*  Dig.  J.  A.  Gen.,  105.  par.  9.  An  official  empowered  to  administer  oaths  ouly  for  a 
certain  special  purpose  or  purposes  cannot  legally  qualify  a  witness  whose  deposition  is 
sought  to  he  taken  under  this  Article.  A  deposition,  introduced  by  either  party,  which 
is  not  "  duly  authenticated  "  should  not  be  admitted  in  evidence  by  the  court,  although  the 
other  party  may  not  object.  A  deposition  held  irregular  and  inadmissible  where  it 
failed  to  show  that  the  officer  by  whom  it  was  taken  was  authorized  to  take  it,  or  that  he 
was  qualified  to  administer  the  oath  to  the  witness.    Ibid.,  105,  par.  8. 

1  If  the  name  of  this  officer  is  not  known,  the  space  for  it  will  be  left  blank.  Manual 
for  Courts-martial,  86,  par.  2. 

4  Section  4,  Act  of  July  27,  1892,  (27  Stat,  at  Large,  270);  Dig.  J.  A.  Gen.,  106,  par. 
15;  Manual,  etc.,  36,  par.  8. 

*  Manual,  etc..  86,  par.  3. 

*  Ibid.  86,  par.  3,  note. 
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On  reasonable  notice  to  the  opposite  party,  depositions  may  also  be  taken 
before  the  assembling  of  the  court-martial,  by  means  of  interrogatories  and 
cross-interrogatories,  subject  to  exceptions  when  read  in  court.1 

In  capital  cases,  however  (i.e.,  those  in  which  the  offense  is  punishable 
by  death),  or  in  cases  where  the  judge-advocate  can  certify  "  that  the 
interests  of  justice  demand  that  the  witness  shall  testify  in  the  presence  of 
the  court,"  the  witnesses  will  be  formally  summoned  by  the  judge-advocate 
in  accordance  with  the  method  already  described.* 

Evidential  Value. — The  statutory  conditions  set  forth  in  the  Article 
having  been  fully  complied  with  in  any  case  within  its  terms,  entitles 
either  party  to  have  depositions  so  taken  read  in  evidence.'  Objections  to 
the  competency  of  a  deponent  should  be  raised  prior  to  the  reading  of  his 
deposition,  and  in  accordance  with  the  rules,  already  explained,  for  deter- 
mining the  competency  of  witnesses.  Should  the  deponent  be  found  to  be 
incompetent  for  any  cause,  his  deposition  is  rejected.  The  credibility  of 
the  deponent  is  determined,  as  in  the  case  of  other  witnesses,  by  the  court 
itself. 

The  party  at  whose  instance  a  deposition  has  been  taken  cannot  be 
admitted,  against  the  objection  of  the  opposite  party,  to  introduce  only  such 
parts  of  the  deposition  as  are  favorable  to  him,  or  such  parts  as  he  may  elect 
to  use;  he  must  offer  the  deposition  in  evidence  as  a  whole  or  not  offer  it  at 
all.4  If  the  party  at  whose  instance  a  deposition  has  been  taken  decides  not 
to  put  it  in,  it  may  be  read  in  evidence  by  the  other  party.  One  party 
cannot  withhold  a  deposition  against  the  consent  of  the  other/ 


1  Manual  for  Courts  martial,  86,  par.  2. 

Upon  the  receipt  of  the  deposition,  the  judge-advocate  will  also  prepare  and  sign  the 
ordinary  "accounts  for  a  civilian  witness/'  substituting  for  the  usual  statement  In  regard 
to  attendance  before  the  court  a  statement  that  he  duly  attended  as  a  witness  at  a 
certain  time  and  place  and  duly  gave  his  deposition  before  a  certaiu  official  named, 
and  then  transmit  them  to  the  witness  with  duplicate  copies  of  the  order  convening  the 
court.  The  period  of  attendance  can  be  ascertained  from  the  deposition.  Ibid.,  86,  par. 
5.     See,  also.  Dig.  J.  A.  Gen.,  106,  par.  16. 

9  Ibid.,  87,  par.  6.  Regular  subpoenas  will  be  made  out  by  the  judge-advocate, 
certified  to  as  above,  if  necessary,  and  transmitted  to  the  department  commander,  with 
a  request  that  they  be  duly  forwarded  to  the  witness,  if  an  officer,  or  to  the  nearest 
post  commander  for  service,  if  the  witness  is  an  enlisted  man  or  a  civilian. 

8  Dig.  J.  A.  Gen.,  105,  par.  7.  A  deposition  duly  taken,  under  the  Article,  on  the 
part  of  the  prosecution,  is  not  subject  to  objection  by  the  accused,  and  cannot  be 
rejected  by  the  court  merely  upon  the  ground  that  it  is  declared  in  the  Vlth  Amend- 
ment to  the  Constitution  that  "in  all  criminal  prosecutions  the  accused,  shall  enjoy 
the  right  ...  to  be  confronted  with  the  witnesses  against  him."  This  const ituiional 
provision  has  no  application  to  courts- martial  :  the  f< criminal  prosecutions"  referred 
to  are  prosecutions  in  the  U.  S  .  civil  courts.    Ibid.,  107,  par.  18. 

4  Dig.  J.  A.  Gen.,  104,  par.  3. 

*  Ibid.,  105,  par.  4.  Where  a  deposition,  introduced  by  the  prosecution,  though 
legal,  was  incomplete,  but  the  defect  was  waived  by  the  accused,  held  that  the  prosecu- 
tion was  estopped  from  afterwards  questioning  it  as  competent  evidence.  Ibid.,  106, 
par.  14. 

Where  the  judge-advocate  offered  in  evidence  on  the  part  of  the  prosecution  a 
deposition  which  proved  to  have  beeu  given  by  a  person  other  than  the  oue  to  whom 
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The  depositions  of  civilian  witnesses,  while  their  taking  generally 
involves  less  expense  than  would  the  personal  attendance  of  the  parties,  are 
usually  quite  sufficient  as  testimony,  except  when  the  purpose  of  the  evi- 
dence is  to  personally  identify  the  accused  before  the  court.1 

Depositions  in  Foreign  Countries. — The  operation  of  the  91st  Article, 
not  being  restricted  by  its  terms  to  the  territory  of  the  United  States,  "  the 
-deposition  of  a  witness  residing  in  a  foreign  country,  taken  before  a  qualified 
person — an  American  consul,  for  example, — would  be  admissible  in  evidence 
under  this  Article  equally  with  the  deposition  of  a  resident  of  the  United 
States."1 

PRESUMPTIONS. 

Nature  and  Character. — What  are  known  as  presumptions  play  an 
important  part  in  tho  law  of  evidence,  the  nature  of  which  will  now  be 
•explained.  Presumptions  are  either  legal  assumptions,  or  logical  inferences 
irom  the  existence  of  certain  facts,  as  to  the  existence  or  non-existence  of 
{acts  in  issue.  If  logical  inferences,  they  are  presumptions  of fact ;  if  legal 
Assumptions,  they  are  presumptions  of  law.9 

Presumptions  of  Fact. — Presumptions  of  fact  are  mere  logical  inferences, 
or  conclusions,  as  to  the  existence  of  a  particular  fact,  drawn  from  the  exist* 
•ence  or  non-existence  of  other  facts.  The  facts  upon  which  such  a  pre- 
sumption are  based,  in  a  particular  case,  must  be  derived  from  the  evidence 
submitted;  and  to  justify  a  court-martial  in  reaching  a  conclusion  in 
respect  to  the  guilt  of  an  accused  person,  the  facts  from  which  it  is  inferred 
must  not  only  be  consistent  with  the  theory  of  guilt,  but  must  be  irrecon- 
cilable with  any  reasonable  theory  as  to  his  innocence. 

Presumptions  of  Law. — Presumptions  of  law  are  assumptions  of  the 
truth  of  certain  facts  without  proof  of  their  existence,  made  with  a  view  to 
facilitate  the  administration  of  justice,  and  to  dispense  with  the  introduction 
of  testimony  in  their  support,  or  to  make  it  for  the  time  being  unnecessary. 
A  presumption  of  law,  therefore,  assumes  a  certain  fact  or  set  of  facts  to 
•exist  as  a  probable  consequence  of  the  existence  of  other  facts,  either  abso- 
lutely, as  will  presently  be  explained,  or  until  the  contrary  has  been  proved 
to  exist.     The  assumption  that  public  officers  perform  their  duties  in  good 

the  interrogatories  were  addressed,  and  the  accused  objected  to  its  introduction,  but  the 
objection  was  overruled  by  the  court,  held  error ;  the  fact  that  the  intended  deponent 
wns  but  the  agent,  in  the  transaction  inquired  about,  of  the  person  who  actually 
furnished  the  deposition  not  being  sufficient  to  make  such  deposition  admissible  except 
by  consent  of  parties.     Dig.  J.  A.  Gen.,  105.  par.  6. 

1  Dig.  J.  A.  Gen.,  106.  par.  13.  A  deposition  is  not  in  general  satisfactory  evidence 
for  purposes  of  personal  identification  by  description,  and  should  not  be  resorted  to  for 
the  identification  of  an  accused  where  reliable  oral  testimony  can  be  obtained.  Ibid,, 
par.  12. 

1  Ibid.,  105,  par.  5. 

*  Am.  and  Eng.  En  eye.  of  Law,  article  Presumptions. 
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faith,  that  infants  are  incapable  of  making  contracts,  and  the  like,  are 
examples  of  sach  presumptions. 

Presumptions  of  law  are  again  classified  into  conclusive  or  absolute  pre- 
sumptions and  disputable  presumptions.1  A  conclusive,  absolute,  or  indis- 
putable presumption  is  one  which  assumes  a  fact  or  condition  of  fact  to  exist, 
and  forbids  all  proof  to  the  contrary.  Such  are  the  presumptions  that  a 
crime  committed  by  the  wife  in  the  presence  of  the  husband  is  committed 
by  his  direction  or  coercion,  that  a  child  under  seven  cannot  commit  crime, 
or  that  a  boy  under  fourteen  or  a  girl  under  twelve  is  incapable  of  matri- 
monial consent. 

A  disputable  presumption  consists  in  the  assumption  of  the  truth  of  a 
fact  until  the  contrary  is  proven.  Sach  are  the  presumptions  that  an 
•accused  person  is  innocent  until  proven  guilty,  that  an  assault  with  a  deadly 
weapon  presumes  an  intent  to  kill,  or  that  persons  are  sane,  living,  or  com- 
petent to  testify  until  the  opposite  has  been  established  in  evidence.  To  this 
class  belong  most  of  the  presumptions  which  are  recognized  in  the  practice 
of  courts-martial. 

Effects. — Presumptions  of  law  are  arbitrary  in  their  nature  and  assume 
certain  rules  of  conduct  to  have  been  observed  in  the  past.  Some  of  them 
take  the  form  of  legal  enactments — as  in  the  case  of  statutes  of  limitation — 
others  are  customary  or  are  derived  from  the  common  law.  Presumptions 
of  fact  become  operative  only  when  the  facts  upon  which  they  are  based 
have  been  conclusively  established  in  evidence  and  the  inferences  from  them 
are  so  strong  as  to  remove  all  doubt  and  uncertainty  from  the  minds  of  those 
whose  dnty  it  is  to  dratf  them. 

Presumptions  of  law  are,  as  a  rule,  continuous  and  favor  an  existing  status, 
and  the  burden  of  showing  the  opposite  to  be  true  rests  upon  him  who  asserts 
it.  Hence  a  person  is  presumed  to  be  living  until  seven  years  have  elapsed 
4ince  he  was  last  heard  from ;  he  is  then  presumed  to  be  dead  until  the  con- 
trary has  been  shown.  A  person  having  a  legal  residence  or  domicile  is  pre- 
sumed to  continue  in  such  residence,  and  a  similar  rule  applies  to  sanity,  com- 
petency, and  marriage.  Presumptions  also  favor  order,  regularity,  and  good 
faith.  The  power  of  persons  to  contract,  the  legitimacy  of  children,  the 
proper  and  regular  execution  of  instruments,  the  validity  of  public  acts,  the 
constitutionality  of  laws,  the  correct  performance  of  administrative  duties, 
and  the  like,  are  examples  of  this  class  of  presumptions.  So,  also,  the  pos- 
session of  real  or  personal  property  presumes  ownership,  the  acceptance  of 
services  presumes  an  agreement  to  pay  for  them,  the  mailing  of  letters, 
where  a  delivery  exists,  affords  a  presumption  of  delivery,  while  the  fact  of 
registration  affords  a  very  strong  presumption  of  such  delivery. 

1 II.  Wharton  Evidence.  §§  1226-1365  ;    Wharton  Criin.  Law,  §  707;  I.  Greenleaf, 
§§  14-48 ;  Stephens  Dig.  Evid.  Art.  1 ;  1  Best,  §§  303-334. 


CHAPTER  XVI. 

MARTIAL  LAW. 
MILITABY   GOYEBNMENT.      MILITAKY  COMMISSIONS. 

Martial  Law  or,  to  speak  more  correctly.  Martial  Bale,  is  a  term  applied 
to  the  temporary  government,  by  military  authority,  of  a  place  or  district  in 
which,  by  reason  of  the  existence  of  a  state  of  war  and  the  pendency  of 
military  operations,  the  civil  government  is,  for  the  time  being,  unable  to 
exercise  its  functions.1  Such  inability  may  be  due  to  the  occupation  of  a 
portion  of  the  territory  of  a  State  by  the  enemy,  or  to  the  existence  of  an 
insurrection  or  rebellion  of  such  magnitude  as  to  suspend,  for  the  time,  the 
operation  and  execution  of  the  laws.  Martial  law  may  be  regarded  from 
several  points  of  view : 

1.  In  its  Application  to  the  Occupied  Territory  of  an  Enemy  in  War. — 
In  this  case  it  is  more  appropriately  called  the  law  of  hostile  occupation,  and 
its  exercise  is  authorized  by  the  usage  of  nations,  being  regulated  by  what 
are  known  as  the  Laws  of  War,  a  branch  or  subdivision  of  Public  Inter- 
national Law. 

When  Applicable. — It  applies  to  territory  over*  which  the  Constitution 
and  laws  of  the  United  States  have  no  operation,  and  in  which  the 
guaranties  which  are  contained  in  that  instrument  are  entirely  ineffective. 
Its  exercise  is  sanctioned  because  the  local  authority  is  unable  to  maintain 
order  and  protect  life  and  property  in  the  immediate  theatre  of  military 
operations  and,  to  some  extent,  because  the  invading  belligerent  may,  as  a 
war  measure,  suspend,  wholly  or  in  part,  the  municipal  law  of  the  enemy  in 
sach  territory.* 

1  The  terms  Martial  Law  and  Military  Law  are  by  do  means  synonymous.  Military 
law  '*  is  the  code  of  rules  for  the  govern ment  of  the  Army  and  Navy  ;  it  is  a  depart- 
ment of  the  municipal  law  applicable  to  a  small  portion  of  the  people  engaged  in  a 
special  service  ;  it  is  enacted  by  Congress  and  executed  by  the  President ;  civilians  are, 
by  the  very  terms  of  the  Constitution,  exempted  from  its  operation."*  Martial  law,  in 
its  extreme  form,  is  described  by  a  recent  writer  as  "  the  suspension  of  all  law 
but  the  will  of  the  military  commanders  entrusted  with  its  execution,  to  lie  exercised 
according  to  their  judgment,  the  exigencies  of  the  moment,  and  the  usages  of  the  service, 
with  no  fixed  and  settled  rules  or  laws,  no  definite  practice,  and  not  bound  even  by  the 
rules  of  the  military  law."* 

'Dig.  J.  A.  Gen.,  471,  par.  11.  The  law  of  hostile  occupation  (military  govern- 
ment) "  is  military  power  exercised  by  a  belligerent,  by  virtue  of  his  occupation  of  an 

*  Finlason  on  Martial  Law,  107. 

800 
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Mere  hostile  occupation,  however,  does  not  operate  ipso  faoto  to  suspend 
the  laws  in  force  in  the  occupied  territory.  It  is  a  principle  of  the  law  of 
war  that  the  municipal  laws  of  a  conquered  country  continue  in  force  during 
the  military  occupation  by  the  conqueror,  except  in  so  far  as  the  same  may 
necessarily  be  suspended,  or  their  operation  be  affected  by  his  acts.1  Such 
conqueror  or  belligerent  occupant  "  may  suspend  or  supersede  them,  for  the 
time  being,  but,  in  the  absence  of  orders  to  that  effect,  they  remain  in 
force."* 

"  Supreme  military  authority  in  a  city  "  or  other  place  "  is  not  incom- 
patible with  the  existence  and  authority  of  courts  of  civil  jurisdiction  and 
procedure."  *  But  where  the  courts  of  a  hostile  country  are  left  open  by 
the  conqueror,  it  is  only  the  citizens  of  such  country  that  are  subject  to 
their  jurisdiction:  the  officers  and  soldiers  of  the  occupying  army  are  in  no 
manner  amenable  to  the  same/ 

2.  Application  to  Territory  of  the  United  States  in  Insurrection  or 
Rebellion. — When  an  insurrection  has  attained  such  strength  and  volume 
that  the  public  armed  forces  are  called  up'on  to  suppress  it,  and  a  state  of 
public  war  exists,  which  is  recognized  as  such  by  the  several  departments  of 
the  Government,  participants  in  such  insurrection  or  rebellion  become,  for 
the  time,  public  enemies,  and  the  territory  constituting  the  theatre  of  opera- 
tions becomes  the  territory  of  the  enemy.  Such  was  the  case  in  respect  to 
several  States  of  the  Union  during  the  War  of  the  Rebellion.  The  military 
operations  undertaken  with  a  view  to  its  suppression  were  carried  on  in 
accordance  with  the  usages  of  war.  Citizens  of  or  residents  in  such  territory 
were  regarded  by  the  courts  of  the  United  States  as  alien  enemies,  and  "  all 

enemy's  territory,  over  such  territory  and  its  inhabitants.*  This  belongs  to  the  Law  of 
War.  and  therefore  to  the  Law  of  Nations."    Man.  for  Courts-martial.  3. 

"  By  the  well- recognized  principles  of  international  law,  the  mere  military  occupa- 
tion of  a  country  by  a  belligerent  power  or  a  conqueror  does  not  ipso  facto  displace  the 
municipal  l?iws.  Such  conqueror  or  belligerent  occupier  may  suspend  or  supersede  them 
for  the  time  being,  out,  in  the  absence  of  orders  to  that  effect,  they  remain  in  force." 
Wingfhld  vs.  Crosby,  5  Cold.,  246.  So  where  a  testator  had  executed,  in  Vickshurg, 
Mississippi,  after  its  capture  and  during  its  occupation  by  our  forces,  a  will  devising 
real  estate,  but  such  will,  in  not  being  attested  by  the  required  number  of  witnesses, 
was  invalid  under  the  State  law,  held  that,  as  this  law  was  in  no  respect  modified  upon 
the  capture,  the  devisee  under  the  will,  however  loyal,  could  not  properly  be  invested 
by  military  authority  with  the  legal  title  to  such  estate  against  the  heirs  at  law.  Dig. 
J.  A.  Gen.,  471,  par.  11. 

9  Wingfield  w.  Crosby,  5  Cold.,  246. 

•Pepin  vs.  L»clienmeyer,  45  N.  Y.,  27.  And  see  Kimball  «•.  Taylor.  2  Woods,  87; 
Butle<lge  vs.  Fogg.  8  Cold.,  554;  Hefferman  vs.  Porter,  6  id.,  391;  Murrell  vs.  Jones, 
40  Miss.,  566;  Dow  vs.  Johnson,  post. 

4  This  principle  has  recently  been  illustrated  by  the  Supreme  Court  in  the  cases  of 
Coleman  vs.  Tennessee,  7  Otto,  509;  Dow  vs.  Johnson,  10  Otto,  158, 166. 

*  Military  government "  is  the  authority  by  which  a  commander  govern*  a  conquered  district  when 
the  local  institutions  have  been  overthrown  and  the  local  rulers  displaced,"  as  a  consequence  of  mill, 
tary  operations,  "and  before  Congress  has  had  an  opportunity  to  act  under  its  power  to  dispose  of 
captures  or  ro  govern  territories.  The  authority,  in  fact,  belongs  to  the  President;  and  it  assumes  the 
war  to  be  still  raging,  and  the  final  status  of  the  conquered  territory  to  be  undetermined,  so  that  the 
apparent  exercise  of  civil  functions  is  really  a  measure  of  hostility."  Pomeroy,  Constitutional  Law, 
8d  ed.,  477. 
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trade  and  intercourse  with  the  enemy,  except  so  far  as  permitted  by  the 
President  under  authority  from  Congress,  or  in  rare  cases  by  a  commanding 
general  in  the  field  representing  the  President,  was  necessarily  suspended.9 ' l 

1  Dig.  J.  A.  Geu,  468,  par.  1.  Bee  Prize  Cases,  2  Black,  666-9;  Dow  vs.  Johnson,  10 
Otto,  164;  Brown  vs.  Hiatt,  1  Dillon.  872:  Phillips  w.  Hatch,  id.,  571;  Sanderson  vs. 
Morgan,  89  N.  Y.,  281;  Perkins  vs.  Rogers,  85  Ind.,  1*4;  Leathers  vs.  Com.  I  us.  Co.,  2 
Bush,  689  ;  Hedges  vs.  Price,  2  West  Ya.,  192  ;  The  Ouachita  Cotton,  6  Wallace,  521 ; 
Cappell  vs.  Hill,  7  id.,  542.  554;  McKee  vs.  United  States,  Bid.,  168;  United  States vs. 
Grossinayer,  9  id.,  72;  Montgomery  vs.  United  States,  15  id.,  895;  Hamilton  vs.  Dillin, 
21  id.,  73;  Mitchell  vs.  United  States,  id.,  850;  Matthews  vs.  McStea,  1  Otto,  7;  Dow  vs. 
Johnson,  10  id.,  164;  Kershaw  vs.  Eelsey,  100  Mass.,  561;  Lieber's  Instructions,  G.  O. 
100,  WarDept.,  163,  par.  86.  Besides  the  suspension  incident  to  the  state  of  war,  a 
suspension  of  commercial  intercourse  with  the  enemy  was  specially  directed  by  Act  of 
Congress  of  July  13,  1861,  and  proclaimed  by  the  President  on  August  16,  1861.  By 
authority  conferred  by  the  same  statute,  General  Regulations  concerning  commercial 
intercourse  with  and  in  the  States  declared  in  insurrection  were  appiovcd  by  the 
President,  January  26,  1864,  and  published  in  G.  O.  58,  Dept.  of  the  Gulf,  of  April 
29,  1864. 

Non-intercourse.— It  is  a  fundamental  principle  of  the  law  of  war  that,  during  a  state 
of  war,  all  commercial  intercourse  between  the  belligerents  is  interdicted  and  made 
illegal  except  when  and  where  it  may  be  expressly  authorized  by  the  Government.  See 
note  1,  supra;  Dig.  J.  A.  Gen.,  468,  par.  1. 

Offenses  against  the  law  of  nou -intercourse  between  the  belligerents  in  time  of  war 
are  no  less  such  when  committed  by  foreigners  than  when  committed  by  citizens.  Thus 
where  certain  persons  made  their  way  early  in  tbe  late  war  from  Scotland  to  South  Caro- 
lina, engaged  for  a  considerable  period  in  the  manufacture  of  treasury  notes  for  the 
Confederate  authorities,  and  at  the  end  of  their  employment  came  secretly  and  without 
authority  into  our  lines  with  tbe  design  of  returning  to  their  home,  Iiela  that,  though 
British  subjects,  they  had  identified  themselves  with  the  cause  of  the  enemy,  and  were 
properly  amenable  to  trial  for  the  offense  of  penetrating  our  military  lines  in  violation  of 
the  laws  of  war.    Ibid.,  469,  par.  4.     See,  also,  pars.  5  and  6,  ibid. 

Correspondence  with  the  Enemy. — Held  (January,  1865)  that  a  system  of  correspond- 
ence which  had  been  concerted  and  maintained  between  northern  and  southern  news- 
papers by  means  of  an  interchange  of  published  communications  entitled  "  Personals  " 
was  an  evasion  of  the  rule  interdicting  intercourse  with  the  enemy  in  time  of  war,  and, 
not  being  within  the  regulations  established  for  correspondence  by  letter  between  the 
lines  by  flag  of  truce,  should  not,  however  innocent  might  be  many  or  most  of  the  com- 
munications, be  sanctioned  by  the  Government,  but  that  the  proprietors  of  the  nor i hern 
newspapers  concerned  should  be  notified  that  unless  the  practice  were  discontinued  they 
would  be  liable  to  be  proceeded  against  for  promoting  correspondence  with  tbe  enemy 
in  violation  of  the  laws  of  war  or  of  the  special  Act  of  February  25,  1863.*  Ibid.,  470, 
par.  8. 

There  can  be  no  doubt  as  to  the  authority  of  the  commander  of  an  army  in  occupa- 
tion and  government  of  the  enemy's  country  to  suppress  a  newspaper  or  other  publica- 
tion deemed  by  him  to  be  injurious  to  the  public  interests  in  excitiug  opposition  to  the 
dominant  authority  or  encouraging  the  support  of  the  enemy's  cause  on  the  part  of  the 
inhabitants.  A  newspaper  may  be  a  powerful  agent  for  such  a  purpose,  and  when  it  is 
so  it  may,  under  the  laws  of  war,  as  legally  be  silenced  as  may  a  fort  or  battery  of  the 
enemy  in  the  field.    Ibid.,  469,  par.  7.     See,  also,  the  46th  Article  of  War. 

Contributions,  ete. — The  taking  possession,  by  the  order  of  the  commander  of  the 
military  department  at  New  Orleans,  for  the  use  of  the  military  service  in  the  prosecu- 
tion of  the  war,  of  moneys  belonging  to  enemies  on  deposit  in  the  banks  of  that  city, 
while  occupied  (in  1863)  by  our  Army,  held  an  act  justified  by  the  strict  law  of  war.f 
Ibid.,  470,  par.  9. 

Contributions  of  money  exacted  from  the  enemy  by  competent  military  authority 


*  Bee  O.  O.  No.  10,  Department  of  tbe  East,  1866. 

+  See  New  Orleans  vs.  Steamboat  Company,  20  Wallace.  894;  Witherspoon  vs.  Farmers1  Bk.,  8  Duvall, 
40?.  But  in  Planters'  Bank  vs.  Union  Bk..  16  Wallace.  468.  this  particular  order  was  held  to  have  been 
an  exceeding  of  authority,  not  because  unauthorised  by  the  law  of  war,  but  for  the  reason  that  a  pre- 
rtotis  commander,  General  Butler,  by  his  proclamation,  on  first  occupying  the  city,  of  May  1, 1862,  had 
pledged  the  Government  to  the  holding  inviolate  of  all  rights  of  property.  And  see  The  Venioe,  ft 
Wallace,  268. 
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3.  Application  of  Martial  Law  to  Domestic  Territory  in  Case  of  Civil 
Disorder,  or  of  Resistance  to  the  Execution  of  the  Laws. — This  subject  may 
also  be  regarded  from  the  point  of  view  of  its  application,  in  a  modified 
form,  to  a  portion  of  the  territory  of  the  United  States  in  which,  by  reason 
of  civil  disturbance  or  resistance  to  the  execution  of  the  laws,  the  proper 
civil  authorities  are  unable  to  preserve  the  peace  or  to  afford  adequate  pro- 
being  justified  by  the  law  of  war  and  conquest.*  held  that  a  tax  of  five  dollars  per  bale, 
levied  (iu  1864)  by  the  military  commander  at  New  Orleans,  General  Canby,  upon  col  ton 
brought  into  that  city  and  applied  to  hospital,  sanitary,  and  charitable  purposes,  was 
authorized  under  the  discretionary  power  with  which  such  a  commander  was  properly 
invested  in  time  of  war.f    Dig.  J.  A.  Gen.,  470,  par.  10. 

Military  Courts. — It  is  authorized  by  the  laws  of  war  for  a  military  officer  command- 
ing in  time  of  war  in  a  region  in  military  occupation,  and  where  the  ordinary  courts  are 
closed  by  the  exigencies  of  the  war,  to  appoint  a  special  couri  or  judge  for  the  determina- 
tion of  cases  not  properly  cognizable  by  the  ordinary  military  tribunals.  In  the  late 
war  such  courts  were  not  unfrequently  constituted,  and  were  commonly  designated 
provost  court*.  Such  courts  had  no  jurisdiction  of  purely  military  offenses  (i.e.,  off e  uses 
which  the  Articles  of  War  make  cognizable  by  court-martial),  and  were  therefore  not 
properly  authorized  to  impose  forfeitures  of  pay  or  other  strictly  military  punishments 
upon  officers  or  soldiers  of  the  Army.  These  courts  were  iu  general  resorted  to  as  sub- 
stitutes for  the  ordinary  police  courts  of  cities,  and  their  jurisdiction  was  in  general  con- 
fined  to  cases  of  breaches  of  the  peace  and  of  violation  of  such  civil  ordinances  or 
military  regulations  as  might  be  in  force  for  the  government  of  the  locality.  Some  of 
these  courts,  however,  took  cognizance,  in  the  course  of  their  existence,  of  cases  of  very 
considerable  importance,  civil  as  well  as  criminal. |    Ibid.,  471,  par.  12. 


*  Lewis  vs.  McGuire.  8  Bush,  803;  Clark  vs.  Dick,  1  Dillon,  8.  And  see  MaJ.-Gen.  Scott's  order  (G.  O. 
895,  Hdqrs.  of  Army.  1847)  levying  assessments  upon  Mexican  communities  cor  the  support  of  the  mili- 
tary government  and  occupation. 

t  See  Hamilton  vs.  Dillon,  21  Wallace,  78. 

S8ee  the  following  General  Orders  establishing  or  relating  to  provost  court**  and  similar  tribunals: 
.  41,  Dept.  of  Virginia,  1868;  do.  45,  Dept.  of  the  Gulf,  1868;  do.  6,  77,  id.,  1864;  do.  108,  146,  Dept.  of 
Waahlngtoti,  1865;  do.  89,  id.%  1866;  do.  102,  Dept.  of  the  South,  1865;  do.  80.  88,  49,  68.  Dept.  of  S.  Caro- 
lina, 1865;  do.  87,  id.,  1866;  do.  81.  Dept.  of  the  Mississippi.  1865;  do.  12,  Dept.  of  Arkansas.  1865;  do.  5, 
Mil.  Div.  of  the  James,  1865;  do.  81,  First  Mil.  Dist.,  1867;  Circ.,  Second  id.,  May  15, 1867;  G.  O.  29,  61, 
id.,  1868;  do.  4,  Fifth  id.,  1869;  also  Gen.  Wool's  G.  O.  516  of  1847. 

While  the  majority  of  these  special  tribunals  were  confined  to  the  exercise  of  such  functions  as 
are  commonly  devolved  upon  police  or  justices'  courts,  their  authority,  when  empowered  for  the  pur- 
pose by  a  competent  military  commander,  to  rake  cognizance  of  important  civil  actions  has  been 
affirmed  by  the  Supreme  Court  of  the  United  States  in  the  case  of  the  Mechs.1  and  Traders1  Bk.  vs. 
Uuion  Bk.,  22  Wallace,  276,  in  which  a  *•  provost  court,1*  established  at  New  Orleans  by  an  order  of  the 
department  commander,  of  May  1, 1862,  was  held  to  be  a  lawful  tribunal,  and  a  judgment  rendered  by 
it  in  an  action  for  the  recovery  of  $180,000,  money  borrowed  by  one  bank  from  another,  was  recognised 
as  legal.    (See  this  case  also  in  25  La.  An.,  887.) 

So.  the  authority  of  the  *'  Provisional  Court  of  Louisiana  "  (which  succeeded  the  "  provost  court" 
last  indicated,  and  was  established  by  the  President  In  an  executive  order  of  Oct.  20, 186;.')  to  determine 
a  cause  in  admiralty  was  affirmed  by  the  United  States  Supreme  Court  in  The  Grapeshot,  9  Wallace, 
129,  and  later  its  jurisdiction  in  a  civil  action  on  a  mortgage  debt  was  recognized  by  that  tribunal  in 
Burke  vs.  Miltenberger,  19  Wallace,  519.  (And  see  the  name  case,  as  Burke  vs.  Tregree.  in  22  La.  An., 
629.)  The  authority  of  the  same  court  to  take  cognizance  of  a  case  of  murder  and  one  of  arson  (as 
also  of  civil  controversies)  was  maintained  in  an  elaborate  opinion  of  its  judge,  Hon.  C  A.  Peabody  (in 
1885),  in  the  cases  of  the  united  States  va.  Reiter  &  Louis,  reported  in  18  Am.  Law  Reg.,  584. 

The  civil  jurisdiction  of  a  similar  war  court— the  "commission'1  established  by  the  department 
commander  in  Memphis  in  1863— was  similarly  recognized  in  Hefferman  vs.  Porter,  6  Cold.,  891.  And 
as  to  the  full  authority  of  this  tribunal  as  a  substitute  for  the  ordinary  civil  courts  of  the  locality,  see, 
also.  State  vs.  Stillman,  7  Cold.,  841.    But  see.  contra,  Walsh  vs.  Porter,  12  Heisk.,  401. 

In  the  cases  thus  sustaining  the  action  of  special  tribunals  during  the  late  war.  the  courts  in  general 
refer  to  the  earlier  and  leading  case  of  Leitensdorfer  vs.  Webb,  20  Howard,  176,  in  which  was  affirmed 
the  authority  of  the  courts  established  in  1846  in  New  Mexico  as  a  part  of  the  system  of  civil  govern- 
ment instituted  by  Gen.  Kearney,  the  military  commandant.  (With  this  case  consult  also  United  States 
vs.  Rice,  4  Wheaton,  254;  Cross  vs.  Harrison.  16  Howard,  164.) 

The  reasoning  upon  which  the  above-cited  later  rulings  is  based  is,  that  the  authority  to  create 
courts  with  a  civil  as  well  as  a  criminal  jurisdiction  in  a  conquered  country  In  military  occupation 
attaches  to  the  dominant  power  by  the  law  of  war  and  of  nations,  as  an  incident  to  the  power  to  estab- 
lish a  military  government;  that  it  is  not  only  the  right  but  the  duty  of  the  conqueror  to  institute  such 
courts  "  for  the  security  of  persons  and  property  and  for  the  administration  of  justice  " ;  and  that  when 
during  the  late  war  such  courts  were  created  by  commanding  generals— such  as  the  commanders  of 
separate  departments  or  armies— the  order  of  the  commander  was  to  be  presumed  to  be  the  order  and 
act  of  the  President. 

For  the  criminal  jurisdiction  exercised  in  enemy's  territory  by  military  commissions,  see  the  article 
so  entitled,  pott. 
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tection  to  life  and  property.  This  is  martial  law  in  the  proper  sense  of  the 
term,  and  to  understand  its  character  and  operation  from  this  point  of  view 
it  is  necessary  to  regard  the  question  from  the  standpoint  of  the  Constitu- 
tion. 

How  Different  from  Military  Law. — Military  law,  as  has  been  seen,  is  in 
general  statutory  in  character,  and  regulates  the  conduct  of  military  persons 
at  all  times  and  in  all  places,  without  as  well  as  within  the  territorial  juris- 
diction of  the  United  States.  Martial  law,  on  the  other  hand,  is  not 
statutory  in  character,  and  arises  in  every  case  out  of  strict  military 
necessity.1 

Declaration  or  Recognition;  Source  of  Authority. — It  is  not  created  by 
law,  for,  as  will  presently  be  seen,  Congress  is  without  power  to  make  or 
enforce  such  an  enactment;  for  a  similar  reason — the  want  of  constitutional 
authority — it  cannot  be  called  into  being  by  an  exercise  of  legal  discretion 
on  the  part  of  the  judiciary  01s  Executive;  its  existence,  however,  as  a  matter 
of  fact,  may  and  in  a  proper  case  must  be  recognized,  or  declared  by  the 
Executive,  as  a  question  of  overruling  necessity,*  but  its  existence  is  recog- 
nized by  the  several  departments  of  the  Government  solely  as  a  matter  of 

1  Martial  law  is  a  modified  degree  of  the  law  of  war,  or  a  law  assimilated  to  the  latter, 
called  into  exercise  temporarily  and  for  a  specific  purpose,  at  a  time  of  war  or  public 
emergency,  aud  generally  iu  a  place  or  region  not  constituting  enemy's  country,  or  under 
permanent  military  government.*  Wheiber  proclaimed  by  the  President  or  declared  by 
a  competent  military  commander,  martial  law  overrides  and  supersedes,  for  the  time 
being  all  civil  law  and  authority,  except  in  so  far  as  the  same  may  be  left  operative  by 
the  terms  of  the  announcement,  f  or  the  action  or  acquiescence  of  the  dominant  power. 
While  the  status  of  martial  law  continues,  the  military  power,  instead  of  being  subordi- 
nate, is  superior  to  the  civil  power,  and  the  nntural  and  normal  condition  of  things  is 
thus  reversed.  But  while  martial  law  will  warrant  a  resort  by  the  commander,  at  his 
will,  to  summary  and  arbitrary  measures,  by  which  the  liberty  of  the  citizen  may  be 
restrained,  his  action  coerced,  and  his  rights  suspended,  it  cannot  be  availed  of  by  sub- 
ordinates to  justify  acts  of  unnecessary  violence,  personal  persecution,  or  wanton  wrong.* 
Dig.  J.  A.  Gen.,  488,  par.  1. 

*  It  follows  that  there  are  occasions  when  martini  rule  can  properly  be  applied.  If,  in 
foreign  invasion  or  civil  war,  the  courts  are  actually  closed,  aud  it  is  impossible  to 
administer  criminal  justice  according  to  law,  then,  on  the  theatre  of  active  military 
operations,  where  war  really  prevails,  there  is  a  necessity  10  furnish  a  substitute  for  the 
civil  authority  thus  overthrown,  to  preserve  the  safety  of  the  Army  and  sociity;  and  as 
no  power  is  left  but  the  military,  i.  is  allowed  to  govern  by  martial  rule  until  the  laws 
can  have  their  free  course.  As  necessity  creates  the  rule,  so  it  limiis  its  duration;  for  if 
this  government  is  continued  after  the  courts  are  reinstated,  it  is  a  gross  usurpation  of 
power.  Martial  rule  can  never  exist  where  the  courts  are  open  and  in  the  proper  and 
unobstructed  exercise  of  their  jurisdiction.  Ex  parte  Millisan,  4  Wall.,  2.  This  is  the 
status  of  martial  law  at  home  (or  as  a  domestic  fact);  by  which  is  meant,  military  power 
exercised  in  time  of  war,  insurrection,  or  rebellion  in  parts  of  the  country  retaining 
their  allegiance,  and  over  persons  and  things  not  ordinarily  subject  to  it.  Manual  for 
Courts-martial,  3. 

*  Note  the  distinction  between  military  government  proper  and  martial  law  as  illustrated  in  Milli- 
on's Cane,  A  Wallace,  143. 

t  Luther tw.  Borden, 7  Howard,  18, 14:  United  States  m  Diekelman,  2  Otto,  &>6;  In  re  Effan.  RBlateh., 
819,  821 ;  Griffin  t«.  Wilcox,  21  Ind.,  876;  Johnson  vs.  Jones,  44  UK.  153;  In  re  Kemn;  16  Wise.,  859; 
Clode  (Military  and  Martial  Law),  188-191 ;  Llouffh  (Precedents),  514,549;  Q.  O.  100,  War  Dept ,  18C8, 
sec. 1. 

t  "  But  the  existence  of  martial  law  d<v»s  not  Authorize  general  military  license,  or  place  the  lives, 
liberty,  or  property  of  rhe  citizens  of  the  States  under  the  unlimited  control  of  every  holder  of  a  mili- 
tary commission  "  Despan  to.  Olney,  1  Curtis,  308.  And  see  Luther  w.  Borden,  7  Howard,  14;  O.  O. 
100,  War  Department,  1863,  Sec.  I,  §  4. 
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necessity,  and  not  as  a  status  which,  under  any  authority  conferred  by  the 
Constitution,  it  is  within  their  power  to  create  or  terminate. 

The  Government,  under  the  Constitution,  being  one  of  limited  and 
defined  powers,  it  follows  that  there  can  be  no  exercise  of  authority,  by  any 
department  of  the  Government  so  created,  unless  such  authority  is  conferred 
by  the  Constitution,  either  expressly  or  by  necessary  implication.  The 
power  to  establish  martial  law,  if  it  exists  in  any  department  of  the  Federal 
Government,  is  one  of  the  highest  importance,  since  it  involves,  not  the 
power  to  make  and  execute  laws,  but  the  right  to  suspend  the  operation  of 
all  law,  and  to  replace  it  for  a  limited  time  by  a  form  of  government 
entirely  arbitrary  in  character  and  not  resting  upon  the  will  of  the  people 
or  subject  to  the  control  of  the  constituted  authorities.  If  it  had  been 
intended  by  the  framers  of  the  Constitution  to  confer  such  a  power  upon 
any  department  of  the  Federal  Government,  it  would  have  been  vested  by 
that  instrument,  in  unmistakable  terms,  in  some  one  of  the  recognized 
departments  of  government  and,  from  its  nature,  would  have  been  accom- 
panied by  strict  and  definite  limitations.  A  careful  examination  of  the 
Constitution  makes  it  clear  that  no  such  power  was  conferred,  or  intended 
to  be  conferred,  upon  any  department  of  the  Government,  either  directly  or 
by  necessary  implication. 

When  in  Existence;  By  Whom  Recognized. — It  has  been  seen  that 
martial  law  comes  into  being,  as  a  question  of  imperative  necessity,  and  as 
such  may  be  recognized  by  the  Executive  only  when  the  proper  civil 
authorities  are,  for  some  controlling  reason,  unable  to  enforce  the  laws  or 
to  preserve  the  peace  by  a  resort  to  the  ordinary  agencies  provided  for  that 
purpose.  Its  exercise  can  only  be  justified  by  the  emergency  of  an  existing 
situation,  when  life  and  property  can  only  be  protected  by  an  exercise  of 
military  power  or  by  the  use  of  military  force.1  It  disappears,  with  the 
emergency  which  brought  it  into  being,  when  such  forcible  resistance  to 
the  execution  of  the  laws  has  been  overcome,  or  has  ceased,  and  the  civil 
authority  has  been  enabled  to  resume  the  exercise  of  its  appropriate  func- 
tions.9 

How  Declared,  or  Recognized  to  Exist. — It  has  been  seen  that  the  status 
of  martial  law  is  the  result,  not  of  legislation  or  of  executive  or  judicial 
action,  but  of  emergency  or  necessity.     While,  therefore,  the  President  may 

1  See  note  2,  page  304,  ante. 

*  The  occasion  for  the  exercise  of  martial  law  properly  censes  when  the  emergency 
lias  passed  which  made  it  necessary  or  expedient*  So— the  commander  of  the  Middle 
Military  Department  having,  in  view  of  the  presence  in  the  department  of  aii  army  of 
the  enemy,  proclaimed,  by  order  of  June  80,  1868,  a  state  of  martial  law  in  Baltimore 
city  and  county  and  the  counties  of  the  western  shore  of  Maryland,  with  the  assurance 
expressed  that  such  status  should  not  extend  beyond  the  necessities  of  the  ocamon—Tidd 
(June,  1865,)  that,  as  the  exigency  had  long  eeased  to  exist,  the  order,  though  never  in 
terms  revoked,  should  properly  be  considered  as  no  longer  operative.  Dig.  J.  A.  Gen., 
489,  par.  4. 

♦  In  re  Egan,  5  Blatch.,  319,  8*8;  In  the  Matter  of  Martin,  45  Barb.,  145;  Hough  (Precedents),  585. 
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not  create  the  status,  he  may,  in  the  event  of  a  sufficient  emergency,  recog- 
nize its  existence  by  proclamation  or  other  executive  act,  and  announce  his. 
purpose  of  making  use  of  such  measures,  involving  the  use  of  military  force, 
as  may  be  necessary  to  bring  about  the  restoration  of  civil  order  and  the 
lawful  supremacy  of  the  civil  authority.  Such  a  proclamation  may  be  issued 
by  the  President  or  by  the  proper  military  commander.  It  should  describe 
the  emergency  and  define  the  limits,  territorial  or  otherwise,  within  which 
it  exists;  and  should  prescribe  such  rules  of  conduct  for  the  guidance  of 
individuals  as  are  warranted  by  the  strict  necessities  of  the  case.  It  is  cus- 
tomary, in  such  proclamations,  to  call  upon  all  law-abiding  citizens  to  assist 
in  the  restoration  of  order  by  strict  observance  of  the  laws,  by  continuing  in 
the  quiet  pursuit  of  their  usual  avocations,  and  by  refraining  from  partici- 
pation in  assemblages  which  are  or  are  likely  to  become  tumultuous  or 
otherwise  unlawful.  Insurgents  and  other  disaffected  or  evilly-disposed 
persons  are  warned  of  the  illegality  of  their  conduct,  and  of  the  consequences 
which  will  ensue  upon  a  continuance  of  the  same. 

Extent  of  its  Application. — As  the  emergency  may  be  in  the  nature  of 
an  insurrection,  that  is,  in  resistance  to  the  execution  of  all  law,  or  in  resist- 
ance to  the  execution  of  a  single  law,  the  employment  of  force  must  be  in 
direct  proportion  to  the  emergency.1  It  may  thus  consist  in  the  furnishing 
of  support  to  the  civil  authority  in  the  execution  of  a  single  enactment, — the 
neutrality  laws,  or  the  laws  regulating  interstate  commerce,  for  example, — 
or  it  may  become  necessary  to  establish  military  government  in  a  disturbed 
district.  The  kind  and  amount  of  force  used  in  any  case  must  be  in  direct 
proportion  to  the  resistance  to  be  overcome,  and  can  be  applied  only  during 
the  continuance  of  such  resistance  to  the  execution  of  the  laws.1 

By  Whom  Exercised. — Martial  law  is  executed  by  the  general  command- 
ing the  military  forceB  in  occupation  of  a  disturbed  district;  it  is  exercised, 
under  the  direction  of  the  President,  the  constitutional  commander-in-chief, 
in  conformity  with  the  usages  of  war  or  the  necessities  of  the  case,  as  deter- 
mined by  the  extent  and  character  of  an  existing  emergency.  Where  a  city 
or  district  has  been  put  under  martial  law  by  the  commanding  general,  he 
becomes  its  supreme  governor,  and,  in  governing,  is  ordinarily  to  be  pre- 
sumed to  be  empowered  to  exercise  the  same  authority  which  the  President 
might  have  exercised  had  he  proclaimed  martial  law  therein. 

1  See,  in  this  connection,  General  Orders,  No.  100,  A.  G.  O.,  of  1868,  and  the  chapter 
entitled  The  Employment  op  Military  Force. 

9  In  all  cases  of  civil  disorders  or  domestic  violence  It  is  the  duty  of  the  Army  to 
preserve  an  attitude  of  indifference  and  inaction  till  ordered  to  act  by  the  President,  by 
the  authority  of  the  Constitution  or  of  Sec.  2150,  5297,  or  5298,  Rev.  Sts.,  or  other  public 
statute.  An  officer  or  soldier  may  indeed  interfere  to  arrest  a  person  in  the  act  of  com- 
mitting a  crime,  or  to  prevent  a  breach  of  tbe  peace  in  his  presence,  but  this  he  does  as 
n  citizen  and  not  in  his  military  capacity.  Any  combined  effort  by  the  military,  as 
such,  to  make  arrests  or  otherwise  prevent  breaches  of  the  peace  or  violations  of  law  in 
civil  cases,  except  by  the  order  of  the  President,  must  necessarily  be  illegal.  In  a  case 
of  civil  disturbance  in  violation  of  the  laws  of  a  State,  a  military  commander  cannot 
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Rules  for  its  Exercise. — The  exercise  of  martial  law  must  be  conservati ve- 
in character;  the  civil  laws,  even  in  an  extreme  case,  are  not  repealed  or 
annulled,  but  temporarily  suspended,  and  should  be  conformed  to  in  spirit 
even  where  their  strict  execution  is  impossible.  No  measures  involving 
restraints  upon  personal  liberty  or  the  taking  or  destruction  of  property 
can  be  resorted  to  unless  warranted  by  an  existing  emergency.  The  status 
itself  being  the  result  of  emergency,  every  step  taken  must  be  with  a  view 
to  the  restoration  of  order,  must  be  justified  by  the  strict  necessities  of  the 
existing  situation,  and  must  have  in  view  such  restoration  of  order  and  the 
replacement  of  the  lawful  civil  authority.  This  purpose  will  be  accom- 
plished, as  to  a  district  in  insurrection,  by  the  dispersal  of  rioters  and  by  the 
capture  or  apprehension  of  those  who  have  fermented  the  disorder  or  have 
actively  participated  in  the  insurrectionary  movement. 

MILITARY   COMMISSIONS. 

Authority  and  Function. — To  the  successful  exercise  of  martial  law, 
especially  in  the  territory  of  the  enemy,  some  form  of  tribunal  having  juris- 
diction to  try  and  punish  criminal  offenses  is  absolutely  essential.  Such 
power  cannot  be  exercised  by  courts-martial,  which  are  created  by  and 
derive  their  jurisdiction  from  enactments  of  Congress,  and  martial  law  or 
martial  rule,  as  has  been  seen,  is  not  statutory  in  character  and  derives  its- 
sanction  from  the  laws  of  war. 

volunteer  to  intervene  with  his  command  without  incurring  a  personal  responsibility  for 
his  acts.    In  the  absence  of  the  requisite  orders  he  may  not  even  march  or  array  hla- 
command  for  the  purpose  of  exerting  a  moral  effect  or  an  effect  in  terrorem;  such  a 
demonstration  indeed  could  only  compromise  the  authority  of  the  United  States  while 
insultiug  the  sovereignty  of  the  State.     Dig.  J.  A.  Gen.,  164,  par.  ?. 

It  sometimes  happens  that "  the  initiation  of  a  system  of  martial  law  is  made  necessary 
by  the  occurrence  of  events  which  afford  the  Government  no  opportunity  for  fore- 
thought;  indeed,  the  emergency  may  be  so  great,  and  the  disorder  may  suddenly 
assume  such  formidable  dimensions,  as  to  give  no  time  for  Executive  consideration,  and 
martial  law  may  go  iuto  operation  without  any  deliberate  proclamation  of  its  existence. 
In  ordinary  circumstances,  a  riot  which  the.  peace  officers  endeavor  to  suppress  precedes 
it.  Then  troops  are  called  in  to  aid  the  civil  power,  and  act,  for  a  time  at  least,  under 
the  directions  of  the  magistrates.  From  necessity  or  supineness  the  latter  may  either 
retire  or  their  authority  may  be  completely  destroyed,  so  that  the  military  officer  alone 
has  to  suppress  the  riot  and  restore  peace.  Thus  a  united  force  of  constables  and 
soldiers,  originally  arrayed  under  the  civil  power,  in  the  course  of  events,  pass  under 
the  command  of  the  military  officer,  who  rightly  assumes  the  responsibility — when  the 
civil  authorities  have  shown  themselves  incapable— of  upholding  public  order.  Such, 
in  outline,  were  the  facts  of  the  case  in  1780,  when  the  followers  of  Lord  George  Gordon 
sought  to  destroy  Loudon.  The  military,  in  acting  without  the  civil  power,  were  so  far 
supreme  ;  but  this  supremacy  ceased  when  the  riots  were  put  down,  and  the  prisoners 
were  handed  over  to  and  tried  by  the  civil  tribunals  of  the  country."  Clode,  Mil.  Law, 
187:  ibid.,  II.  Mil.  Forces  of  the  Crown,  166,  635,  636. 

For  the  reason  above  stated,  a  proclamation,  though  usual  as  a  warning  to  those  thus 
made  subject  thereto,  is  not  a  condition  precedent  essential  to  the  establishment  of 
martial  law.  Sir  D.  Dundas,  Ceylon  Inquiry,  1850,  Ques.  5459 ;  Opinion  of  Lords- 
Campbell  and  Cranworth,  II.  Clode,  Mil.  Forces,  400.  The  same  remark  applies  to  the- 
reading  of  the  Riot  Act  in  ordinary  civil  commotions.    Clode,  Mil.  Law,  187. 
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By  a  practice,  therefore,  dating  from  1847, '  and  renewed  and  firmly 
established  during  the  late  war,'  military  commissions  have  become  adopted 
as  authorized  tribunals  in  this  country  in  time  of  war.  They  are  simply 
criminal  war-courts,  resorted  to  for  the  reason  that  the  jurisdiction  of 
courts-martial,  created  as  they  are  by  statute,  is  restricted  by  law,  and 
cannot  be  extended  to  include  certain  classes  of  offenses,  which  in  war  would 
go  unpunished  in  the  absence  of  a  provisional  forum  for  the  trial  of  the 
offenders.  Their  authority  is  derived  from  the  law  of  war,*  though  in  some 
cases  their  powers  have  been  added  to  by  statute.4  Their  competency  has 
been  recognized  not  only  in  Acts  of  Congress/  but  in  executive  proclama- 
tions,8 in  rulings  of  the  courts/  and  in  opinions  of  the  Attorneys-General.* 

1  The  court  which  tried  Major  Andre  during  the  War  of  the  Revolution,  though  in 
name  a  court-martial,  was  in  fact  a  military  commission,  as  a  general  court-martial  was, 
under  the  then  existing  Articles  of  War,  without  power  to  take  cognizance  of  the  offense 
of  being  a  spy  when  committed  by  an  individual  of  the  enemy.  See  Maj.-Gen.  Scott's 
G.  O.  20,  Hdqrs.  of  Army,  Tampico,  Feb.  19,  1847,  republished  "with  important 
additions  "  in  G  O.  190  and  287  of  the  same  year.  And  see  tbo  following  orders 
convening  military  commissions,  issued  by  Gen.  Scott :  G.  O.  Hdqrs.  of  Army,  1847, 
Nos.  81,  83.  121,  124,  147,  171,  194,  215,  239,  267,  270,  278,  292,  334,  885.  380,  392 ;  also 
No.  9  of  1848.  Also  the  following  issued  by  Geu.  Taylor :  G.  O.  66,  106, 112,  121,  of 
1847 ;  and  the  following  issued  by  Gen.  Wool :  G.  O.  140,  179,  216,  463,  476,  514, 
of  1847. 

In  this  connection  note  also  the  institution  by  Gen.  Scott  of  "councils  of  war'' — 
summary  courts  for  the  punishment  of  certain  violations  of  the  laws  of  war — as  exhibited 
in  G.  O.  Hdqrs.  of  Army  Nos.  181, 184,  and  872  of  1847  and  Nos.  35  and  41  of  1848. 

9  The  first  military  commission  of  the  war  is  believed  to  have  been  that  convened  by 
Maj  -Gen.  Fremont,  by  G.  0. 118,  Western  Department.  St.  Louis,  Sept.  2,  1861. 

•  See  G.  O.  100,  War  Dept.,  1863,  Sec.  I,  §  18;  do.  1,  Dept.  of  the  Missouri,  1862 ; 
do.  20,  Hdqrs.  of  Army,  1847;  U.  S.  vs.  Reiter,  13  Am.  Law  Reg.,  534;  State  «.  Stillraan, 

7  Cold.,  841 ;  Hefferman  vs.  Porter,  6  do.,  697.  And  see,  also,  Opins.  Att.-Gen.  cited 
In  note  8,  post, 

4  See  Act  of  March  8.  1863,  c.  75,  s.  80,  declaring  that  in  time  of  war,  etc.,  murder, 
manslaughter,  robbery,  larceny,  and  other  specified  crimes,  when  committed  by  persons 
in  the  military  service,  shall  be  punishable  by  sentence  of  court-martial  "or  military 
commission,"  etc. — an  enactment  repeated,  as  to  courts- mnrtial,  in  the  58th  Article  of 
War  ;  also  a.  88  of  the  same  Act  (repeated  in  Sec.  1348.  Rev.  Sts.)  making  spies  triable 
by  general  court-martial  "  or  military  commission  "  and  punishable  with  death.  See, 
further,  Act  of  July  2,  1864,  c.  215,  s.  1,  by  which  commanders  of  departments  and 
commanding  generals  in  the  field  were  authorized  to  carry  into  execution  sentences  im- 
posed by  military  commission  upon  guerrillas ;  also  Act  of  July  4,  1864,  c.  258,  8.  6  and 

8  (not  now  in  force),  making  inspectors  in  the  Quartermaster  Department  triable  and 
punishable  by  sentence  of  court-martial  or  "  military  commission  "  for  fraud  or  neglect 
of  duty,  as  also  other  employees  and  officers  of  that  department  for  accepting  bribes 
from  contractors,  etc.;  also  t^e  Reconstruction  Act  of  March  2,  1867,  c.  158,  s.  3,  by 
which  commanders  of  military  districts  were  authorized  to  convene  military  commissions 
for  the  trial  of  certain  offenders. 

•  See  the  Acts  cited  in  last  note,  together  with  Sees.  1199.  1348,  and  1844,  Rev.  Sts.,  as 
also  the  recent  Appropriation  Acts  of  July  24.  1876,  Nov.  21,  1877,  June  18,  1878,  June 
23,  1879,  and  May  4, 1880,  in  which,  among  other  items  for  the  Pay  Department,  appro- 
priation is  made  "for  compensation  for  citizen  clerks  and  witnesses  attending  upon 
courts-martial  and  military  commissions." 

•  See  the  proclamations  of  Sept.  24,  1862.  and  April  2,  1866. 

7  Ex  parts  Vallandigham,  1  Wallace.  243  ;  In  the  Matter  of  Martin,  45  Barb.,  146 ; 
She  parte  Bright,  1  Utah,  145  ;  State  vs  Stillmau.  7  Cold.,  841.  In  the  last  case  the  court 
say:  M  A  military  commission  is  a  tribunal  now  (1870)  as  well  known  and  recognized 
in  the  laws  of  the  United  States  as  a  court-martial.'*  It  has  been  "  recognized  by  the 
executive,  legislative,  and  judicial  departments  of  the  government  of  the  United  States." 

•  See  5  Opins.  At. -Gen.,  55 ;  11  id.,  297  ;  12  id.,  882  ;  13  id.,  59  ;  14  id.,  249. 
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Daring  the  Rebellion  they  were  employed  in  several  thousand  cases;  more 
recently  they  were  resorted  to  under  the  "  Reconstruction  "  Act  of  1867; 
and  still  later  one  of  these  courts  has  been  convened  for  the  trial  of  Indians 
as  offenders  against  the  laws  of  war.1 

Constitution  and  Composition. — Except  in  so  far  as  to  invest  military 
commissions  in  a  few  cases  with  a  special  jurisdiction  and  power  of  punish- 
ment,1 the  statute  law  has  failed  to  define  their  authority,  nor  has  it  made 
provision  in  regard  to  their  constitution,  composition,  or  procedure.  In 
consequence,  the  rules  which  apply  in  these  particulars  to  general  courts- 
martial  have  almost  uniformly  been  applied  to  military  commissions.'  They 
have  ordinarily  been  convened  by  the  same  officers  as  are  authorized  by  the 
Articles  of  War  to  convene  such  courts;  the  accusations  investigated  by 
them  have  been  presented  in  charges  and  specifications  similar  in  form  to 
those  entertained  by  general  courts;  their  proceedings  have  been  similar  and 
similarly  recorded;  and  their  sentences  have  been  similarly  passed  upon  and 
executed. 

Composition. — Their  composition  has  also  been  the  same,  except  that 
the  minimum  of  members  has  been  fixed  by  usage  at  three.  They  have 
generally  also  been  supplied  with  a  judge-advocate  as  a  prosecuting  officer. 
A  military  commission  constituted  with  less  than  three  members,  or  which 
proceeded  to  trial  with  less  than  three  members,  or  which  was  not  attended 
by  a  judge-advocate  would  be  contrary  to  precedent.*  In  the  absence, 
however,  of  any  statutory  provision  on  the  subject,  a  commission  which 
departed  from  the  general  usage  in  any  of  these  respects  would  not  neces- 
sarily be  held  to  be  an  illegal  tribunal.4 

Jurisdiction. — Military  commissions  are  authorized  by  the  laws  of  war  to 
exercise  jurisdiction  over  two  classes  of  offenses,  committed,  whether  by 
civilians6  or  military  persons,  either  (1)  in  the  enemy's  country  during  its 
occupation  by  our  armies  and  while  it  remains  under  military  government, 
or  (2)  in  a  locality,  not  within  the  enemy's  country  or  necessarily  within  the 
theatre  of  war,  in  which  martial  law  has  been  established  by  competent 
authority.6  The  two  classes  of  offenses  are:  (1)  Violations  of  the  laws  of 
war;  (2)  Civil  crimes,  which,  because  the  civil  authority  is  superseded  by  the 
military,  and  the  civil  courts  are  closed  or  their  functions  suspended,  cannot 


1  Dig.  J.  A.  Gen.,  499,  par.  1 ;  The  Case  of  the  Modoc  Indians  tried  by  military 
commission  in  July,  1873  (G  C.  M.  O.  33,  War  Dept.,  1878).  See  14  Opins.  Att.-Gen., 
249 

*  See  statutes  cited  in  note  4,  page  808,  ante. 
«  Dig.  J   A.  Gen.,  500,  par.  2. 

1  The  General  Orders  issued  during  the  late  war  contain  nearly  one  hundred  and 
fifty  cases  of  women  tried  by  military  commissions. 

*  See  Martial  Law,  §  1.  And  note  iu  this  connection  Chief-Justice  Chase's 
description  of  the  jurisdiction  exercised  under  military  government  and  martial  law, 
as  distinguished  from  that  conferred  by  the  military  law  proper,  in  Ex  parte  MilHgan, 
4  Wallace,  143. 
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be  taken  cognizance  of  by  the  ordinary  tribunals.  In  other  words,  the 
military  commission,  besides  exercising,  under  the  laws  of  war,  a  jurisdiction 
of  offenses  peculiar  to  war,  may  act  also  as  a  substitute,  for  the  time,  for  the 
regular  criminal  judicature  of  the  State  or  district.1 

A  military  commission,  whether  exercising  a  jurisdiction  strictly  under 
the  laws  of  war,  or  as  a  substitute  in  time  of  war  for  the  local  criminal 
courts,  may  take  cognizance  of  offenses  committed,  during  the  war,  before 
the  initiation  of  the  military  government  or  martial  law,  but  not  then 

brought  to  trial.1 

■ — '■ 

1  Dig.  J.  A.  Gen.,  601,  par.  1.    w 

'  IHd.,  502,  par.  2.  So  held  that  an  enemy,  taken  prisoner  of  war,  was  triable  by  a 
military  commission  for  a  violation  of  the  laws  of  war  committed  before  his  capture. 
But  when  an  officer  or  soldier  of  the  enemy's  army  is,  upon  capture,  charged  before  a 
military  commission  with  a  violation  of  the  laws  of  war,  the  proof  should  of  course  be 
clear  that  the  act  committed  was  as  charged,  i.e.,  was  not  a  legitimate  act  of  war. 
Ibid. 

During  the  late  war  a  very  great  number  and  variety  of  offenses  against  the  laws  and 
usages  of  war — charged  either  generally  as  "violation  of  the  laws  of  war,"  or 
specifically  by  their  particular  names  or  descriptions — were  passed  upon  and  punished 
by  military  commissions.  Of  these  some  of  the  principal  (committed  mostly  by 
civiliaus)  were  as  follows  :  unauthorized  trading  or  commercial  intercourse  with  the 
enemy  ;  unauthorized  correspondence  with  the  enemy  ;  blockade-running  ;  mail-carry- 
ing across  the  lines  ;  drawing  a  bill  of  exchange  upon  an  enemy,  or  by  an  enemy  upon 
a  party  in  a  northern  city  ;  *  dealing  in,  negotiating,  or  uttering  Confederate  securities 
or  money ;  f  manufacturing  arms,  etc.,  for  the  enemy  ;  furnishing  to  an  enemy  articles 
contraband  of  war  ;  dealing  in  such  articles  in  violation  of  military  orders  ;  publicly 
expressing  hostility  to  the  U.  S.  government  or  sympathy  with  the  enemy;  coming 
withiu  the  lines  of  the  army  from  the  enemy  without  authority ;  violating  a  flag  of 
truce ;  violation  of  an  oath  of  allegiance  or  of  an  amnesty  oath  ;  violation  of  parole  by 
a  prisoner  of  war  ;  aiding  prisoner  of  war  to  escape  ;  unwarranted  treatment  of  Federal 
prisoners  of  war;  burning,  destroying,  or  obstructing  railroads,  bridges,  steamboats, 
etc.,  used  in  military  operations ;  cutting  telegraph-wires  between  military  posts ; 
recruiting  for  the  enemy  within  the  Federal  lines  ;  engaging  in  "guerrilla"  or  partisan 
warfare  ;  assisting  Federal  soldiers  to  desert ;  resisting  or  obstructing  an  enrollment  or 
draft ;  impeding  enlistments  ;  violating  orders  in  regard  to  selling  liquor  to  soldiers  or 
other  military  orders  of  police  in  a  district  under  military  government;  attempt 
without  success  to  aid  the  enemy  by  transporting  to  him  articles  contraband  of  war ; 
conspiracy  by  two  or  more  to  violate  the  laws  of  war  by  destroying  life  or  property  in 
aid  of  the  enemy.    Ibid.,  602,  par.  8. 

Of  the  ordinary  crimes  taken  cognizance  of  under  similar  circumstances  by  these 
tribunals,  the  most  frequent  were  murder  and  manslaughter,  and,  after  these,  robbery, 
aggravated  assault  and  battery,  larceny,  receiving  stolen  property,  rape,  arson,  burglary, 
riot,  breach  of  the  peace,  attempt  to  bribe  public  officers,  embezzlement  and  misappro- 
priation of  public  money  or  property,  defrauding  or  attempting  to  defraud  the  United 
States,  etc.     Ibid.,  508,  par.  4. 

Not  unfrequently  the  crime  as  charged  and  found  was  a  combination  of  the  two 
species  of  offenses  above  indicated  ;  as  in  the  case  of  the  alleged  killing  by  shooting  or 
unwarrantably  harsh  treatment  of  officers  or  soldiers  after  they  had  surrendered,  or 
while  they  were  held  in  confinement  as  prisoners  of  war,  of  which  persons  were  in  sev- 
eral cases  during  the  war  convicted  by  military  commissions  under  the  charge  of 
"murder  in  violation  of  the  laws  of  war. "J  A  more  recent  illustration  was  the  prin- 
cipal offense  of  the  Modoc  Indians  (tried  by  military  commission  in  July,  1878),  which, 
as  a  treacherous  killing  of  an  enemy  during  a  truce,  was  charged  as  "  murder  in  viola- 
tion of  the  laws  of  war."g    Ibid.,  504,  par.  5. 


*  See  Britton  v$.  Butler,  9  Blatch..  457 ;  Williams  vs.   Mobile  Bav.  Bk.,  8  Woods,  501  ;  Woods  vs. 
Wilder.  43  N.  York,  154  ;  Lacy  v*.  Sugarmao,  18  Hetek.,  854. 
+  See  Horn  vs.  Lockbart,  17  Wallace.  580. 
$  Bee  G.  C.  M.  O.  607,  War  Dept.,  1855  ;  do.  158,  id.,  1866. 
I  Q.  C.  M.  O.  82,  War  Dept.,  1878. 
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From  the  jurisdiction,  however,  of  military  commissions,  under  the  cir-. 
cumstances  above  indicated,  are  properly  excepted  such  offenses  as  are  within 
the  legal  cognizance  of  the  ordinary  criminal  courts  when,  upon  the  estab- 
lishing of  military  government  -or  of  the  status  of  martial  law,  such  courts 
have  been,  by  express  designation  or  in  fact,  left  in  full  operation  and  pos- 
session of  their  usual  powers.  Thus,  although  during  a  considerable  period 
of  the  Civil  War  the  District  of  Columbia  was  practically  placed  under  a 
mild  form  of  martial  law,  ordinary  criminal  offenses  committed  therein  by 
civilians  or  military  persons  were  in  general  allowed  to  be  taken  cognizance 
of  by  the  civil  tribunals,  which  were  at  no  time  seriously  interrupted  in  the 
exercise  of  their  judicial  functions. ' 

It  is  a  further  restriction  upon  the  jurisdiction  of  the  military  commis- 
sion that,  except  where  it  may  be  invested  by  statute  with  a  jurisdiction 
concurrent  with  that  of  courts-martial  (as  by  sees.  30  and  38  of  the  Act  of 
March  3,  1863),*  its  authority  cannot  be  extended  to  the  trial  of  offenses 
which  are,  specifically  or  in  general  terms,  made  cognizable  and  punishable 
by  courts-martial  by  the  Articles  of  War  or  other  statute.  In  repeated 
instances  during  the  late  war  the  proceedings  of  military  commissions,  in 
cases  in  which  these  tribunals  had  improperly  assumed  jurisdiction  of 
offenses  legally  triable  by  courts-martial  only,  were  recommended  by  the 
Judge- Advocate  General  to  be  disapproved.* 

A  military  commission  convened  for  the  trial  of  offenses  under  the  law 
of  war  has  no  jurisdiction  of  civil  suits  or  proceedings  either  based  upon 
contract  or  brought  to  recover  damages  on  account  of  private  transactions  or 
personal  injuries.4 

So,  in  a  State  or  district  where  military  government  or  martial  law  has 
nob  prevailed,  or,  having  prevailed  for  a  time,  has  ceased  to  be  exercised 
and  the  regular  criminal  courts  are  open  and  in  operation,  a  military  com- 
mission cannot  be  empowered  to  assume  jurisdiction  of  a  public  offense, 
although  the  nation  be  still  involved  in  war.* 

The  jurisdiction  of  a  military  commission  convened  under  the  law  of 
war  may  be  exercised  up  to  the  date  of  a  peace  agreed  upon  between  the 


1  Dig.  J.  A.  Gen.,  504,  par.  6. 

'  12  Statutes  at  Large,  786.  # 

8  Ibid.,  506,  par.  9.  See  the  leading  case  of  Ex  parte  Mlllignn,  4  Wallace,  1 ;  also 
Milligan  w.  Hovey,  8  Bissell,  18 ;  In  re  Murphy,  Woolworth,  148 ;  Devlin  w.  United 
States,  13  Ct.  01.  271 ;  12  Opins.  Att.-Gen.,  128. 

4  Ibid. ,  507,  par.  12.  As  to  the  civil  jurisdiction  of  special  courts  and  commissions 
instituted  during  the  late  war,  see  Martial  Law. 

6  Dig.  J.  A.  Gen.,  504,  par.  7.  A  fortiori,  where,  at  the  date  of  the  offense,  there 
was.  properly,  no  state  of  war  in  which  the  nation  was  involved  with  an  enemy.  Thus 
held  (January,  1875)  that  a  military  commission  could  not  legally  be  convened  for  the 
trial  of  Indians,  for  violations  of  the  laws  of  war,  on  account  oi  thefts,  robberies,  and 
murders  committed  by  them  upon  incursions  made  into  the  State  of  Texas,  where  said 
Indians  (unlike  the  Modocs,  see  note  1,  page  809,  ante)  were  mere  raiders,  with  whose 
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hostile  parties  or  the  declaration  by  the  competent  authority  of  the  termina- 
tion of  the  war  status.1 

As  to  the  special  statutory  jurisdiction  with  which  the  military  commis- 
sion has  in  certain  cases  been  invested,  the  Acts  of  Congress  by  which  this 
has  been  conferred  and  defined  have  already  been  cited.  Of  these,  the  pro* 
vision  of  the  Act  of  March  3,  1863,  by  which  a  jurisdiction  concurrent  with 
that  of  the  court-martial  is  given  to  this  tribunal  in  cases  of  spies,  is  the 
only  one  now  in  force,  being  embodied  in  Sec.  1343,  Revised  Statutes.* 

tribe,  as  such,  the  United  States  was  not  engaged  in  war,  and  whose  crimes,  therefore, 
were  not  committed  flagrante  bello* 

Where  the  State  was  not  under  martial  law  or  military  government,  the  fact  that  the 
offense  was  committed  by  a  prisoner  of  war  at  a  prison -camp  (within  the  State)  for  the 
confiuement  of  prisoners  of  war,  aud  guarded  by  Federal  troops,  was  held  insufficient  to 
give  a  military  commission  jurisdiction  of  the  case.  But  held  that  the  mere  fact  of  the 
appointing  by  the  Executive  of  a  "provisional  governor "  for  an  insurrectionary  State 
iu  June,  1865,  prior  to  the  date  of  the  proclamation  (of  April  2,  1866)  declaring  the 
war  at  an  end  iu  that  State,  and  while  the  territory  of  the  same  still  remained  in  mili- 
,  tary  occupation,  did  not  operate  to  oust  military  commissions  of  jurisdiction  of  criminal 
offenses  committed  within  the  State. f 

1  Dig.  J.  A.  Gen.,  507,  par.  11.  See*  also,  14  Opin.  Att.-Gen.,  250,  where  this  prin- 
ciple is  applied  to  an  Indian  war.    See,  also,  5  ibid.,  58. 

9  Dig.  J.  A.  Gen.,  506,  par.  10.  Under  the  latest  of  these  Acts,  the  "Reconstruc- 
tion "  Act  of  March  8,  1867,  in  sec.  8  of  which  the  commanders  of  the  military  districts 
constituted  thereby  were  empowered,  in  their  discretion,  "  to  organize  military  com- 
missions," in  lieu  of  the  "local  civil  tribunals,"  for  the  trial  and' punishment  of  "all 
disturbers  of  the  public  peace  and  criminals,"  %  it  was  held  by  the  Judge  Advocate- 
Geueral  as  follows : 

That  the  military  commissions  convened  under  the  Act  would  properly  be  governed, 
as  to  their  form  of  procedure,  by  the  rules  and  forms  governing  military  commissions 
under  the  laws  of  war,  while,  as  to  their  jurisdiction  and  power  of  punishment,  they 
would  in  general  properly  be  regulated  by  the  local  statutes  governing  the  courts  of 
which  they  were  substitutes. 

That,  being  substitutes  for  the  State  criminal  courts,  they  were  authorized  to  take 
cognizance  of  offenses  committed  (but  not  brought  to  trial)  before  the  date  of  the  Act, 
equally  as  of  those  committed  after  such  date. 

That  cases  of  soldiers  offending  against  the  criminal  law,  whose  offenses  were  not 
withiu  the  jurisdiction  of  a  court-martial,  might  legally  be  brought  to  trial  before  mili- 
tary commissions  convened  under  the  Act. 

That  commissions  ordered  under  this  Act,  being  in  lieu  of  the  State  tribunals,  could 
not  assume  to  take  cognizance  of  a  case  within  the  jurisdiction  of  a  court  of  the  United 
States  in  operation  in  the  district. 

That  sentences  duly  adjudged  by  commissions  convened  under  this  statute,  and 
which  had  been  duly  and  finally  approved  by  the  competent  authority  (see  sec.  4  of  the 
statute),  might  legally  be  executed  prior  to  the  passage  of  the  Act  admitting  to  repre- 
sentation in  Congress  the  State  in  which  the  offense  was  committed ;  but  that  such 
sentences  not  carried  into  effect  (or  of  which  the  execution  had  not  been  entered  upon) 
at  that  dute  could  not  thereafter  legally  be  euforced.g  And  field  generally  that  all 
proceedings  of  military  commissions  which  remained  pending  or  incomplete  at  such 
date" became  thereupon  terminated.    Ibid.,  506,  par.  10. 


*  As  to  the  nature  of  the  hostility  which  may  properly  bring  Indians  "  within  the  description  of 
public  enemies/'  compare  18  Optns.  Att.-Gen.,  471.  That  a  detached  band  of  marauding  Indians  was 
not  an  "  enemy  "  in  the  sense  of  the  Act  of  March  8, 1849,  (Sec.  3488,  Rev.  Sts.,)  providing  for  the  making 
good  of  damage  sustained  by  the  capture  or  destruction  of  certain  property  "by  an  enemy,"  was 
held  by  the  Supreme  Court  in  Stuart  vs.  United  States.  18  Wallace,  84. 

♦  See  Belding  v*.  State,  25  Ark.,  815.  And  compare  18  Opins.  Att.-Qen.,  66, 66;  Coleman  vs.  Tennessee. 
7  Otto,  516. 

t  The  constitutionality  of  this  Act  and  the  legality  of  the  institution  under  it  of  military  commis- 
sions are  affirmed  by  Att.-Qen.  Hoar  in  18  Opin..  69-67. 

9  Compare  United  8tates  vs.  Tynen,  It  Wallace,  88,  where  His  held  that  "there  can  be  no  legal 
conviction,  nor  any  valid  judgment  pronounced  upon  conviction,  unless  the  law  creating  the  offense 
be  at  the  time  in  existence/'    And  to  a  similar  effect  see  United  States  v*.  Finlay,  1  Ab.  U.  S.  R.,  864. 
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Procedure. — In  view  of  the  analogy  in  procedure  prevailing  between 
these  bodies  and  courts-martial,  it  has  been  held  by  the  Judge- Advocate 
General  that  military  commissions  would  properly  be  sworn  like  general 
coar  ts-martial ;  that  the  right  of  challenging  their  members  should  be 
afforded  to  the  accused;  that  two-thirds  of  their  members  should  concur  in 
death  sentences,  and  that  the  two-years  limitation  would  properly  be  applied 
to  prosecutions  before  them.  None  of  these  features,  however,  are  made 
essential  by  statute.1 

Sentences. — Except  in  a  case  of  a  spy,  whose  sentence  must  be  death 
(Sec.  1343,  Revised  Statutes),  the  discretion  of  the  military  commission  in 
the  imposition  of  sentence  is  not  in  terms  restricted  or  defined  by  the  exist- 
ing law.  The  sentence,  however,  should  award  a  criminal  pu  nshment:  a 
judgment  of  debt  or  damages,  on  conviction  of  a  criminal  offense,  would  be 
irregular,  and  properly  disapproved.  The  punishments  imposed  by  courts- 
martial,  though  sometimes  inappropriate,  are  not  therefore  necessarily  pre- 
cluded. Where  a  military  commission  is  acting  practically  as  a  substitute 
for  a  State  criminal  court,  it  should  in  general,  in  determining  the  proper 
measure  of  punishment  to  be  inflicted,  take  into  consideration  the  State 
statute  law,  if  any,  prescribing  the  penalty  or  penalties  for  the  offense.* 

Record;  Approval  and  Execution. — The  record  of  a  military  commission 
is  similar,  in  all  respects,  to  that  kept  by  a  general  court-martial.  The 
findings  and  sentence,  being  in  the  nature  of  recommendations  merely,  are 
not  operative  until  they  have  been  approved  or  adopted  by  the  convening 
authority.  In  practice  the  proceedings  are  reviewed  by  the  convening 
officer  and,  having  been  approved  or  confirmed,  are  carried  into  effect  by 
the  same  authority.* 

Jurisdiction. — The  jurisdiction  of  the  military  commission  is  derived 
primarily  and  mainly  from  the  law  of  war.  That  special  authority  has  in 
some  cases  been  devolved  upon  it  by  express  legislation  has  already  been 
noticed.4 

1  Dig.  J.  A.  Gen.,  601,  par.  8. 

'  Ibid.,  508.  par.  1.  See  State  vs.  Stillman,  7  Gold.,  841;  G.  O.  1,  Dept.  of  the  Mis- 
souri. 1 862.  Except  where  the  death  sentence  was  pronounced,  the  punishment  adjudged 
by  military  commissions  during  the  late  war  was,  in  the  great  majority  of  cases,  an 
imprisonment  for  a  certain  term  or  "till  the  end  of  the  war."  Fines  were  sometimes 
imposed,  and  a  sending  beyond  the  lines  of  theU.  S  forces  was  not  infrequent.  A  confis- 
cation of  property  was  also  occasionally  adjudged.  In  many  instances  in  lieu  of  any 
punishment  it  was  directed  or  recommended  by  the  commission  that  the  accused  be 
required  to  take  an  oath  of  allegiance  or  give  a  parole,  and  in  some  cases  also  to  give  a 
bond  for  future  loyal  behavior. 

1  Ben6t,  208;  Ives,  278;  II.  Winthrop,  57. 

4  Dig.  J.  A.  Gen.,  601,  par.  1.    See,  also,  note  4,  page  808,  ants 
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HABEAS  CORPUS. 

Purpose  and  Effect. — The  nature  and  operation  of  the  writ  of  habeas 
corpus  have  elsewhere  been  explained.1  It  is  sufficient  to  say  at  this  time 
that  its  purpose  is  to  furnish  a  summary  remedy  for  all  cases  in  which  the 
person  of  a  citizen  is  subjected  to  unlawful  restraint  or  imprisonment.'  Both 
the  Federal  and  State  courts  have  power  to  issue  the  writ,  each  within  the 
sphere  of  its  constitutional  jurisdiction,  the  former  in  a  limited  number  of 
•cases  arising  under  the  laws  of  the  United  States,  the  latter  in  cases  arising 
under  the  common  law,  or  the  statutes  of  the  State  within  which  the  court 
sits  and  from  which  its  jurisdiction  is  derived.  From  the  nature  and  com- 
prehensive character  of  their  jurisdiction  the  writ  is  issued  by  the  State 
courts  in  a  much  greater  number  of  cases  than  can  possibly  arise  in  the  more 
restricted  jurisdiction  of  the  Federal  courts.* 

Jurisdiction  of  the  Federal  Courts. — The  law  confers  power  upon  the 
Supreme  Court  and  the  several  Circuit  and  District  Courts  of  the  United 
States  to  issue  writs  of  habeas  corpus;  the  several  justices  and  judges  of  the 
said  courts,  within  their  respective  jurisdictions,  also  have  power  to  grant 
writs  of  habeas  corpus  for  the  purpose  of  inquiring  into  the  cause  of 
restraints  upon  liberty.4 

1  Military  Laws  of  the  United  States,  paragraphs  282-297;  Davis  Elementary  Law, 
pp.  49,  50. 

'  3  Blackstone  Com.,  180;  Ex  parte  Boll  man,  4  Cranch,  95-97 ;  Ex  parte  Yerger,  8 
Wall.,  95;  Ex  parte  Watkins,  8  Pet.,  202. 

*  The  subject  of  conflicting  jurisdiction,  in  respect  to  the  issue  of  this  writ  by  the 
State  and  Federal  courts,  will  presently  be  explained  (see,  post,  the  title  "Conflict  of 
Jurisdiction)."  It  is  sufficient  to  say  at  this  place,  in  explanation  of  the  above  statement, 
that  as  the  information  upon  which  a  court  acts  in  directing  the  issue  of  the  writ  in  a 
particular  case  is  ex  parte  in  character,  and  therefore  incomplete,  in  that  it  does  not  fully 
set  forth  the  authority  by  which  the  alleged  restraint  is  imposed,  it  follows  that  either  a 
State  or  Federal  tribunal  may,  on  application  duly  made,  direct  the  issue  of  the  writ  in 
a,cose  over  which  it  may  subsequently  appear,  from  the  return  of  the  officer  holding  the 
prisoner,  that  the  particular  court  was  without  jurisdiction.  So  soon,  therefore,  a«  such 
want  of  jurisdiction  has  been  made  to  appear,  it  is  the  duty  of  the  court  to  desist  from 
the  further  prosecution  of  the  inquiry  and  to  remand  the  prisoner  to  the  proper  custody. 
See,  also,  Ableman  w.  Booth,  21  How.,  506;  Tarble's  Case,  18  Wall.,  897;  Robb  w.  Con- 
nolly. Ill  U.  S.,  624. 

4  Sections  751  and  752,  Revised  Statutes.  Sec.  758,  Revised  Statutes,  however,  con- 
tains the  requirement  that  "the  writ  of  habeas  corpus  shall  in  no  case  extend  to  a  prisoner 
in  jail,  unless  where  he  is  in  custody  under  or  by  color  of  the  authority  of  the  United 
Slates,  or  is  committed  for  trial  before  some  court  thereof;  or  is  in  custody  for  an  act 
done  or  omitted  in  pursuance  of  a  law  of  the  United  States,  or  of  an  order,  process,  or 
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"  The  purpose  of  the  writ  is  to  enable  the  court  to  inquire,  first,  if  the 
petitioner  is  restrained  of  his  liberty.  If  he  is  not,  the  court  can  do  nothing 
but  discharge  the  writ.  If  there  is  such  restraint,  the  court  can  then 
inquire  into  the  causes  of  it,  and  if  the  alleged  cause  is  unlawful  it  must  then 
discharge  the  petitioner.  *  *  *  In  the  case  of  a  man  in  the  military  or  naval 
service,  where  he  is,  whether  as  an  officer  or  private,  always  more  or  less 
subject  in  his  movements,  by  the  very  necessity  of  military  rule  and  sub* 
ordination,  to  the  orders  of  his  superior  officer,  it  should  be  quite  clear  that 
some  unusual  restraint  upon  his  liberty  of  personal  movement  exists  to 
justify  the  issue  of  the  writ;  otherwise  every  order  of  the  superior  officer 
directing  the  movements  of  the  subordinate,  which  necessarily  to  some 
extent  controls  his  freedom  of  will,  may  be  held  to  be  a  restraint  of  his 
liberty,  and  the  party  so  ordered  may  seek  relief  from  obedience  by  means  of 
a  writ  of  habeas  corpus.  Something  more  than  moral  restraint  is  necessary 
to  make  a  case  for  habeas  corpus.  There  must  be  actual  confinement  or  the 
present  means  of  enforcing  it."  l 

Character  of  the  Restraint. — The  restraint  arising  in  the  military  ser- 
vice, which  may  be  inquired  into  by  a  resort  to  the  habeas  corpus,  may 
consist  in  the  actual  arrest  or  confinement  of  an  officer  or  enlisted  man,  or 
in  the  confinement  of  a  citizen  by  the  military  authority.     As  the  contract 

decree  of  a  court  or  judge  thereof ;  or  is  in  custody  in  violation  of  the  Constitution  or  of 
a  law  or  treaty  of  the  United  States  ;  or,  being  a  subject  or  citizen  of  a  foreign  state, 
and  domiciled  therein,  is  in  custody  for  an  act  done  or  omitted  under  any  alleged  right, 
title,  authority,  privilege,  protection,  or  exemption  claimed  under  the  commission,  or 
order,  or  sanction  of  tiny  foreign  state,  or  under  color  thereof,  the  validity  and  effect 
whereof  depend  upon  the  law  of  nations ;  or  unless  it  is  necessary  to  bring  the  prisoner 
into  court  to  testify."  The  Act  of  March  27,  1868,  (15  Stat,  at  Large,  44,)  took  from 
the  Supreme  Court  jurisdiction  to  review,  on  appeal,  the  decision  of  a  Circuit  Court  upon 
a  writ  of  habeas  corpus ;  and  it  has  no  jurisdiction  to  review  such  decisions  on  a  writ  of 
error.  It  may  still  issue  its  own  writ  of  habeas  corpus.  Ex  parte  Roy  all,  112  U.  S., 
181;  Br.  parte  Yerger,  8  Wall.,  108.   « 

The  Supreme  Court  may  issue  the  writ  in  virtue  of  its  original  jurisdiction  only  in 
cases  affecting  ambassadors,  otherpublic  ministers,  and  consuls,  or  in  those  to  which  a 
State  is  a  party.  Ex  parte  Hung  Hang,  108  U.  S.,  552.  In  the  exercise  of  its  appellate 
jurisdiction  it  may  issue  the  writ  for  the  purpose  of  reviewing  the  judicial  decision  of 
some  inferior  officer  or  court  Ibid.,  558;  Bx  parte  Bollman  and  Swartwout,  4  Cr.,  75; 
Ex  parte  Watkins,  7  Pet.,  568;  Ex  parte  Wells,  18  How..  807,  828;  Ex  parte  Terger.  8 
Wall.,  85;  Ex  parte  Lange,  18  Wall.,  168;  Ex  parte  Parks,  98  U.  S.,  18;  Ex  parte  Vir- 
ginia, 100  U.  8.,  889;  Ex  parte  Siebold,  100  U.  S.,  871.  Application  to  the  Supreme 
Court  for  the  issue  of  the  writ  must  show  that  the  case  is  within  its  jurisdiction.  In  re 
Milburn,  9  Peters,  704. 

A  justice  of  the  Supreme  Court  may  issue  the  writ  in  any  part  of  the  United  States 
where  he  happens  to  be,  and  may  make  it  returnable  to  himself,  or  may  refer  it  to  the 
court  for  determination.  Ex  parte  Clarke,  100  U.  S. ,  899,  408.  The  writ  cannot  be  made 
to  perform  the  function  of  a  writ  of  error.  Ex  parte  Virginia,  100  U.  8. ,  389 ;  Ex  parte 
Reed,  ibid.,  18,  28.  The  writ  may  be  used  in  connection  with  the  writ  of  certiorari  to 
determine  whether  the  court  below  acted  with  jurisdiction.  Ex  parte  Lange,  18  Wall., 
168;  Ex  parte  Virginia,  100  U.  S.,  889;  Ex  parte  Siebold,  Vrid.t  871.  This  section  does 
not  require  that  the  law  therein  mentioned  shall  be  by  express  Act  of  Congress.  Any 
obligation  fairly  and  properly  inferable  from  the  Constitution,  or  any  duty  of  a  United 
States  officer  to  be  derived  from  the  general  scope  of  his  duties,  is  a  "  law  "  within  the 
meaning  of  the  statute.  Cunningham  vs.  Neagle,  185  U.  8.,  1.  See,  also,  Ex  parte  Dorr, 
8  How.,  108;  Ex  parte  Barnes,  1  Sprague,  138;  Ex  parte  Bridges,  2  Woods,  428. 

1  Wales  w.  Whitney,  114  U.  8.,  564,  571. 
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of  enlistment  imposes  a  certain  restraint  upon  a  party  to  its  operation,  the 
legality  of  an  enlistment  may,  in  a  proper  case,  be  made  the  subject  of 
inquiry,  as  in  the  case  of  a  minor  who  has  enlisted  without  the  consent  of 
his  parent  or  guardian. 

Procedure. — The  jurisdiction  of  the  several  Federal  courts  in  respect  to 
the  issue  of  the  writ  is  regulated  by  statute; l  their  procedure,  however,  has 
not  been  made  the  subject  of  statutory  regulation,  and  the  practice  prevail- 
ing at  the  common  law  at  the  time  of  the  adoption  of  the  Constitution  is 
still  pursued.'  The  parties  to  the  writ  are  the  petitioner,  in  whose  behalf 
the  writ  has  issued,  and  the  respondetit,  the  officer  to  whom  the  writ  is 
addressed  and  by  whom  the  restraint  has  been  imposed. 

The  writ  may  be  granted  in  term  time  or  by  a  justice  or  judge  of  a 
Federal  court  having  jurisdiction  to  issue  the  writ,  in  vacation  or  at  any 
time,  and  may  be  issued  by  a  justice  of  the  Supreme  Court  in  any  part  of 
the  country,  wherever  he  may  be.'  The  usual  course  of  proceeding  is  for 
the  court,  on  the  application  of  the  prisoner  for  a  writ  of  habeas  corpus,  to 
issue  the  writ  and,  on  its  return,  to  hear  and  dispose  of  the  case;  but  where 
the  cause  of  imprisonment  is  fully  shown  by  the  petition,  the  court  may 
without  issuing  the  writ  consider  and  determine  whether,  upon  the  grounds 

1  See  Sections  751, 752,  and  753,  Revised  Statutes.  Application  for  writ  of  habeas  corpus 
shall  be  made  to  the  court  or  justice  or  judge  authorized  to  issue  the  same,  by  complaint 
in  writing,  signed  by  the  person  for  whose  relief  it  is  intended,  setting  forth  the  facts  con- 
cerning the  detention  of  the  party  restrained,  in  whose  custody  he  is  detained,  and  by- 
virtue  of  what  claim  or  authority,  if  known.  The  facts  set  forth  in  the  complaint  shall 
be  verified  by  the  oath  of  the  person  making  the  application.  Section  754,  Revised  Stat- 
utes. 

The  court  or  justice  or  judge  to  whom  such  application  is  made  shall  forthwith 
award  a  writ  of  habeas  corpus,  unless  it  appears  from  the  petition  itself  that  the  party  is 
not  entitled  thereto.  The  writ  shall  be  directed  to  the  person  in  whose  custody  the 
party  is  detained.     Sec.  755,  ibid. 

Any  person  to  whom  such  writ  is  directed  shall  make  due  return  thereof  within  three 
days  thereafter,  unless  the  party  be  detained  beyond  the  distance  of  twenty  miles  ;  and  if 
beyond  that  distance  and  not  beyond  a  distance  of  a  hundred  miles,  within  ten  days  ; 
and  if  beyond  the  distance  of  a  hundred  miles,  within  tweuty  days.     Sec.  756,  ibid. 

The  person  to  whom  the  writ  is  directed  shall  certify  to  the  court  or  justice  or  judge 
before  whom  it  is  returnable  the  true  cause  of  the  detention  of  such  party.  Sec.  757, 
ibid. 

The  person  making  the  return  shall  at  the  same  time  bring  the  body  of  the  party 
before  the  judge  who  granted  the  writ.    Sec.  758,  ibid. 

When  the  writ  is  returned,  a  day  shall  beset  for  the  hearing  of  the  cause,  not  exceed- 
ing five  days  thereafter,  unless  the  party  petitioning  requests  a  longer  time.  Sec.  759, 
ibid. 

The  petitioner  or  the  party  imprisoned  or  restrained  may  deny  any  of  the  facts  set 
fort  h  in  the  retum,  or  may  allege  any  other  facts  that  may  be  material  in  the  case. 
Said  denials  or  allegation  shall  be  under  oath.  The  return  and  all  suggestions  made 
against  it  may  be  amended,  by  leave  of  the  court  or  justice  or  judge,  before  or  after 
the  same  are  filed,  so  that  thereby  the  material  facts  may  be  ascertained.   Sec.  760,  ibid. 

The  court  or  justice  or  judge  shall  proceed  in  a  summary  way  to  determine  the 
facts  of  the  case,  by  hearing  the  testimony  and  arguments,  and  thereupon  to  dispose  of 
the  party  as  law  and  justice  require.    Sec.  761,  ibid. 

Appeals  in  habeas  corpus  proceedings  are  regulated  by  Sections  768-766  of  the 
Revised  Statutes. 

9  Hurd,  Hab.  Corp.,  214;  U.  S.  w.  Clarke,  100  U.  S.,  408. 

%lbid. 
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presented  in  the  petition,  the  prisoner  if  brought  before  the  court  would 
be  discharged.1  Under  the  requirements  of  this  section  the  writ,  though  a 
matter  of  right,  does  not  issue  as  a  matter  of  course,  and  may  be  refused  if, 
upon  the  showing  made  in  the  petition,  it  appears  that  the  petitioner  if 
brought  into  court  would  be  remanded.* 

Return. — Where  the  writ  issues  from  a  Federal  court  of  competent  juris- 
diction, it  is  the  duty  of  the  officer  holding  the  prisoner  in  custody  to 
produce  the  body  of  the  prisoner,  that  is,  to  bring  him  into  the  presence  of 
the  court,  and  to  make  a  return  in  writing,  setting  forth  the  reasons  for 
the  restraint  or  detention  of  the  petitioner,  submitting  to  the  court  the 
whole  question  of  authority  and  discharge,  and  abiding  by  its  decision  and 
order  in  the  case.* 

1  Ex  parte  Milligan,  4  Wall.,  2. 

9  In  re  King,  51  Fei.  Rep.  434;  In  re  Jordan,  49  ibid.,  288;  In  re  Haskell,  52  ibid., 
795.  Where  a  court-martial  has  jurisdiction  of  the  person  and  of  the  subject- matter, 
and  is  competent  to  pass  the  sentence  under  which  the  prisoner  is  held,  its  proceedings 
cannot  be  collaterally  impeached,  and  a  writ  of  habeas  corpus  cannot  be  made  to  per- 
form the  function  of  a  writ  of  error.  Ex  parte  Reed,  100  U.  8.,  13,  23;  Ex  varte  Kear* 
ney,  7  Wheat.,  38;  Ex  parte  Wntkina,  3  Pet.,  193;  Ex  parte  Milligan,  4  Wall.,  2;  E» 
parte  Mason,  105  U.  8..  696;  Ex  parte  Curtis,  106  U.  8  ,  871;  Exparte  Carrl,  ibid,,  521; 
Ex  parte  Bigelow,  118  U  8..  328;  Smith  t».  Whitney,  116  U.  8  ,  167;  U.  8.  re.  Grimley, 
187  U.  8..  147;  Johnson  vs.  Savre,  158 U.  8.,  109:  J»™Boyd,49F.  R.,48.  Where n medi- 
cal director  in  the  Navy,  against  whom  charges  had  been  preferred  and  in  whose  case  a 
general  court-martial  had  been  ordered,  was  placed  in  arrest  by  the  Secretary  of  the 
Navy,  and  notified  to  confine  himself  to  the  limits  of  the  city  of  Washington,  held  that 
this  constituted  do  such  restraint  of  liberty  as  to  sustain  a  writ  of  habeas  corpus.  Wales 
w.  Whitney,  114  U.  8..  564.  Where  a  person  is  in  custody  under  process  from  a  State 
court  of  original  jurisdiction  for  an  alleged  offense  against  the  laws  of  such  State,  and  it 
is  claimed  that  he  is  restrained  of  his  liberty  in  violation  of  the  Constitution  of  the 
United  States,  the  Circuit  Court  has  a  discretion  whether  it  will  discharge  him  upon 
habeas  corpus  in  advance  of  his  trial  in  the  court  in  which  he  is  indicted;  that  discretion, 
however,  to  be  subordinated  to  any  special  circumstances  requiring  immediate  action. 
When  the  State  court  has  finally  acted  upon  the  case,  the  circuit  court  has  still  a  dis- 
cretion whether,  under  all  the  circumstances,  the  accused,  if  convicted,  shall  be  put  to 
his  writ  of  error  from  the  highest  court  of  the  State,  or  whether  it  will  proceed,  by  writ 
of  habeas  corpus,  summarily  to  determine  whether  the  prisoner  is  restrained  of  his  lib- 
erty in  violation  of  the  Constitution  of  the  United  States.  Ex  parte  Roy  all.  117  U.  S.. 
241,  258;  Exparte  Watkins,  8  Pet.,  201;  Ex  parte  Bridges,  22  Woods,  428;  Ex  parte 
Lange,  18  Wall.,  163;  In  re  King,  51  P.  R,  434;  Ex  parte  Hanson,  28  F.  R.,  127,  181; 
In  re  Jordan.  49  F.  11.,  288.  Where  a  United  States  marshal,  in  custody  for  an  act 
done  in  pursuance  of  a  law  of  the  United  States,  is  brought  before  a  Federal  court  by 
habeas  corpus  and  discharged,  he  cannot  afterwards  be  tried  by  the  State  court.  Cun- 
ningham w.  Neagle.  135  U.  8.,  1. 

*  Dig.  J.  A.  Gen.,  435,  par.  8.  In  a  case  therefore  of  a  soldier  or  other  person  held 
in  military  custody,  or  by  military  authority,  in  which  a  writ  of  habeas  corpus  is  issued 
by  the  United  States  judiciary, — a  co-ordinate  branch  of  the  same  sovereignty  as  that  by 
which  the  party  is  restrained,— it  is  the  duty  of  the  officer  to  whom  the  writ  is 
addressed  to  make  thereto  a  full  return  of  the  facts  and  to  briug  into  court  the  body  of 
such  party,  submitting  to  the  court  the  whole  question  of  authority  and  discharge,  and 
abi'iiug  by  its  decision  and  order  in  the  case.    Ibid. 

The  duty  of  an  officer  of  the  Army  upon  whom  a  writ  of  habeas  corpus  is  served  is 
prescribed  in  the  following  paragraphs  of  the  Army  Regulations  of  1895: 

Officers  will  make  respectful  returns  iu  writing  to  all  writs  of  habeas  corpus 
served  on  them.  When  the  writ  is  issued  by  a  State  authority,  and  the  person  held  by 
the  Army  officer  is  a  civilian  who  has  been  apprehended  under  a  warrant  of  attachment 
to  be  taken  before  a  court-martial  to  testify  as  a  witness,  the  officer  will  not  produce  the 
body,  but  will  by  his  return  set  forth  fully  the  authority  by  which  he  holds  the  per. 
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Conflict  of  Jurisdiction  between  the  State  and  Federal  Courts. — It  has 

been  seen  that  the  jurisdiction  of  the  State  and  Federal  courts  in  respect  to 
the  issue  of  the  writ  of  habeas  corpus  is  strictly  defined  and  limited  by 
statute,  and  that  neither  court  may  issue  the  writ  in  a  case  properly  falling 
within  the  jurisdiction  of  the  other.  If  such  want  of  jurisdiction  is  apparent 
from  the  allegations  of  the  petition,  the  writ  should  be  denied.  If,  how- 
ever, the  petition  appears  upon  its  face  to  show  jurisdiction,  the  writ  issues; 
and  if  at  a  subsequent  stage  of  the  proceedings  the  want  of  jurisdiction 
appears,  the  case  should  be  dismissed  so  soon  as  that  fact  becomes  apparent.1 

Subject  to  the  paramount  authority  of  the  national  Government,  by  its 
own  tribunals,  to  inquire  into  the  legality  of  custody  of  prisoners  held  by 
the  United  States  courts  or  officers,  the  States  may  inquire  into  the  grounds 
on  which  any  person  in  their  respective  limits  is  restrained  of  his  liberty.1 
But  "  a  State  court  has  no  jurisdiction  by  habeas  corpus  to  release  a  prisoner 
held  by  order  of  Federal  court."  "  And  a  judicial  officer  of  a  State  cannot, 
by  means  of  a  writ  of  habeas  corpus,  take  and  discharge  a  person  held  by 
or  under  color  of  authority  of  the  United  States.  If  it  appear  upon  the 
return  to  a  writ  of  habeas  corpus  that  the  person  is  detained  under  color  of 
the  authority  of  the  United  States,  the  State  court  has  no  further  jurisdic- 
tion.4 

Although  "  it  is  the  duty  of  the  marshal  or  other  person  holding  him  to 
make  known  by  a  proper  return  the  authority  under  which  he  detains  him, 
it  is  at  the  same  time  imperatively  his  duty  to  obey  the  process  of  the 

son,  and  allege  that  the  State  authority  is  without  jurisdiction  to  issue  the  writ  of  habeas 
corpus,  and  ask  to  have  the  same  dismissed.  He  will  also  exhibit  to  the  court  or  officer 
issuing  the  writ  of  habeas  corpus  the  warrant  of  attachment  and  the  subpoena  (and  the 
proof  of  the  service  of  the  subpaBoa)  on  which  the  warrant  of  attachment  was  based*  and 
also  a  certified  copy  of  the  order  convening  the  court-martial  before  which  he  had  been 
commanded  to  take  the  person.     Par.  969,  A.  R.  1895. 

Should  a  writ  of  habeas  corpus  issued  by  a  State  court  or  judge  be  served  upon  an  Army 
officer  commanding  him  to  produce  an  enlisted  mau  or  show  cause  for  his  detention, 
the  officer  will  decline  to  produce  in  court  the  body  of  the  person  named  in  the  writ, 
but  will  make  respectful  return  in  writing  to  the  effect  that  the  man  is  a  duly  enlisted 
soldier  of  the  United  States,  and  that  the  Supreme  Court  of  the  United  States  has  decided 
that  a  magistrate  or  court  of  a  State  has  no  jurisdiction  in  such  a  case.     Ibid.,  par.  970. 

A  writ  of  habeas  corpus  issued  by  a  United  States  court  or  judge  will  be  promptly 
complied  with.  The  person  alleged  to  be  illegally  restrained  of  his  liberty  will  be  taken 
before  the  court  from  which  the  writ  has  issued,  and  a  return  made  setting  forth  the 
reasons  for  his  restraint.  The  officer  upon  whom  such  a  writ  is  served  will  at  once 
report  the  fact  of  such  service  direct  to  the  Adjutant-General  of  the  Army  by  telegraph. 
Ibid.,  par.  971. 

•  The  form  of  return  to  the  writ  will  be  found  in  the  Appendix ;  see,  also,  the  Manual 
for  Courts-martial,  pages  146-148. 

If  the  service  of  the  writ  be  prevented  by  military  force,  it  will  be  ordered  to  be  placed 
on  the  flies  of  the  court,  to  be  served  when  practicable.  Ex  parte  Winder,  2  Clifford,  89. 

An  order  from  a  subordinate  in  the  War  Department  to  an  officer  not  to  obey  the  writ 
by  the  production  of  the  body  is  no  justification  to  the  officer.  Ex  parte  Field,  5  Blatch* 
ford  C.  C  63 

1  Ex  parte  Sifford,  5  Amer.  Law  Reg.  (O.  S.),  659. 

«Robb  vs  Connolly.  Ill  U.  8.,  634. 

*  Ableman  vs.  Booth.  21  How.,  506. 

«Tarble's  Case,  13  Wall.,  397. 
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United  States,  to  hold  the  prisoner  in  custody  under  it,  and  to  refuse  obedi- 
ence to  the  mandate  or  process  of  any  other  government.  And  conse- 
quently it  is  his  duty  not  to  take  the  prisoner,  nor  suffer  him  to  be  taken, 
before  a  State  judge  or  court  upon  a  habeas  [corpus]  issued  under  State 
authority.  No  State  judge  or  court,  after  they  are  judicially  informed  that 
the  party  is  imprisoned  under  the  authority  of  the  United  States,  has  any 
right  to  interfere  with  him,  or  to  require  him  to  be  brought  before  them. 
And  if  the  authority  of  a  State,  in  the  form  of  a  judicial  process  or  other- 
wise, should  attempt  to  control  the  marshal  or  other  authorized  officer  or 
agent  of  the  United  States,  in  any  respect  in  the  custody  of  his  prisoner,  it 
would  be  his  duty  to  resist  it,  and  to  call  to  his  aid  any  force  that  might  be 
necessary  to  maintain  the  authority  of  law  against  illegal  interference.  No 
judicial  process,  whatever  form  it  may  assume,  can  have  any  lawful  authority 
outside  of  the  limits  of  the  jurisdiction  of  the  court  or  judge  by  whom  it 
was  issued,  and  an  attempt  to  enforce  it  beyond  these  boundaries  is  nothing 
less  than  lawless  violence."  * 

1  Ableman  «*.  Booth,  21  How.,  506.  We  do  not  question  the  authority  of  the  State 
court  or  judge  who  1b  authorized  by  the  laws  of  the  State  to  issue  the  writ  of  habeas 
corpus  to  issue  it  ia  any  case  where  the  parly  is  itnprisoued  within  its  territorial  limits, 
provided  it  does  not  appear,  when  the  application  is  made,  that  the  person  imprisoned  is 
in  custody  under  the  authority  of  the  United  States.  The  court  or  judge  has  a  right  to 
inquire  in  this  mode  of  proceeding  for  what  cause  and  by  what  authority  the  prisoner 
is  confined  within  the  territorial  limits  of  the  State  sovereignty.  And  it  is  the  duty  of 
the  marshal  or  other  person  haviag  the  custody  of  the  prisoner  to  make  known  to  the 


no  further.    Ibid. 

A  State  judge  has  no  jurisdiction  to  issue  a  writ  of  habeas  corpus  for  a  prisoner  in 
custody  of  an  officer  of  the  United  States  if  the  fact  of  such  custody  is  known  to  him 
before  issuing  the  writ;  and  if  such  fact  appears  on  the  return  to  the  writ,  all  further 
proceedings  by  him  are  void.  And  if  the  United  States  officer  resist  the  enforcement  of 
the  State  writ,  and  is  imprisoned  therefor,  he  will  be  discharged  by  the  Federal  court. 
Bx  parte  Sifford,  5  Am.  Law  Reg.  (O.  S.),  659.  A  military  officer  of  the  Uuited  States 
is  not  bound  to  produce  the  body  of  an  enlisted  soldier  in  answer  to  a  writ  of  habeas 
corpus  issued  from  a  State  court  or  judge.  In  re  Neill,  8  Blatch.,  166.  The  return  of  a 
military  officer  to  a  writ  of  habeas  corpus  need  not  be  on  oath.  In  re  Neill,  8  Blatch., 
165.  The  validity  of  the  enlistment  of  a  soldier  cannot  be  inquired  into  by  a  State  court 
by  the  issue  of  a  writ  of  habeas  corpus,  and  an  officer  of  the  Army  may  properly  refuse 
to  discharge  an  enlisted  man  in  his  command  upon  the  order  of  a  State  court.  In  re 
Parrand,  1  Abbot,  140,  147. 

But.  independently,  on  the  one  hand,  of  any  proclamation  or  act  of  the  President 
suspending  the  privilege  of  the  writ,  or,  on  the  other  hand,  of  any  proclamation  revok- 
ing a  previous  suspension,  and  on  constitutional  grounds  alone,  held  that  no  court  or 
judge  of  any  State  could  in  any  instance  be  authorized  to  discharge,  on  habeas  corpus,  a 
person,  military  or  civil,  held  in  military  custody  by  the  authority  of  the  United  States. 
And  held,  particularly,  in  regard  to  soldiers  arrested  or  confined  by  the  military  authori- 
ties under  a  charge  of  or  sentence  for  desertion,  that  their  discharge  upon  any  ground 
by  writ  of  habeas  corpus  was  wholly  beyond  the  jurisdiction  of  any  State  tribunal.  So 
held  in  regard  to  persons  arrested  by  a  provost-marshal  as  deserters  for  not  responding 
to  a  draft  in  time  of  war.  And  further  held  (January,  1866)  that  no  State  court  could 
have  jurisdiction,  on  a  proceeding  for  the  discharge  by  writ  of  habeas  corpus  of  an 
enlisted  soldier,  to  pass  upon  the  question  of  the  legality  of  the  soldier's  enlistment,  or 
to  discharge  him  from  his  coutract  of  enlistment  on  the  ground  of  its  invalidity  by  rea- 
son of  minority,  non-consent  of  parent,  or  other  cause;  the  authority  to  discharge  from 
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Suspension  of  the  Privilege  of  the  Writ  of  Habeas  Corpus. — The  Consti- 
tution provides  that  "  the  privilege  of  the  writ  of  habeas  corpus  shall  not  be 
suspended  unless,  when  in  cases  of  rebellion  or  invasion,  the  public  safety 


the  restraint  and  obligation  of  the  ordinary  military  status  being  considered  to  be  gov- 
erned by  the  same  principle  as  that  to  discharge  from  an  arrest  or  confinement  under  a 
military  charge  or  sentence,  or  from  the  custody  of  a  U.  S.  marshal  under  civil  process 
of  the  United  States.*    Dig.  J.  A.  Gen.t  483,  par.  3. 

And  field  that  a  State  court  was  not  authorized  to  discharge  on  habeas  corpus  a 
civilian  held  by  the  authority  of  the  United  States  as  a  convict  under  sentence  of  a  mili- 
tary commission.    Ibid.,  434,  par.  4. 

Where  a  writ  of  habeas  corpus  issued  by  a  State  court  or  judge,  for  the  relief  of  a 
person  held  iu  arrest,  confinement,  or  under  cnlistmeut  by  the  military  authorities  is 
served  upon  a  military  officer,  he  is  not  required  to  comply  with  the  direction  of  the 
writ  to  produce  before  the  court  the  body  of  the  person  so  held.  It  is  sufficient  for  him 
merely  to  make  return  showing  clearly  that  such  person  is  held  by  the  authority  of  the 
United  States  as  a  deserter,  or  under  a  contract  of  enlistment,  or  otherwise,  as  the  case 
may  be.f  The  State  court,  upon  being  thus  apprised,  will  properly  dismiss  the  writ 
Ibid,,  par.  5. 

Where— prior  to  the  decision  of  the  U.  S.  Supreme  Court  in  Tarble's  Case— a  State 
court,  having  issued  a  writ  of 'habeas  corpus  in  a  case  of  a  military  prisoner,  attempted  to 
enforce  a  process  of  contempt  against  the  officer  in  charge,  who,  though  dulv  making  a 
return  showing  that  the  party  was  detain  ed  by  the  authority  of  the  United  States, 
refused  to  produce  his  body  in  court — held  that  such  attempt  should  be  resisted  bv  the 
officer,  who  should  be  supported  in  his  resistance  by  such  military  force  as  might  be 
necessary.  So  where  a  State  court,  after  *uch  a  return,  still  assumed  to  proceed  in  the 
case  and  to  order  the  discharge  of  the  par  ty— here  a  soldier  in  an  est  as  a  deserter,— A«W 
that  the  execution  of  such  order  should  be  resisted  and  prevented  by  military  force. 
Ibid.,  435,  par.  6. 

Where — prior  to  the  decision  in  Tarble's  Case — an  officer  undergoing,  in  a  State  peni- 
tentiary, a  sentence  duly  imposed  bv  a  court-martial  *rs  dise harmed  frcm  his  imprison- 
ment by  a  State  court  and  was  at  large,  advieed  that  he  be  forthwith  rearrested  and 
reconfined.  So  in  a  case  of  a  soldier  discharged  from  his  cnli&lment  en.  the  ground  of 
minority  by  a  State  court,  advised  that  he  be  arrested  by  the  military  authorities  and 
held  to  service.    iWrf.,  par.  7. 

But  in  a  case  of  a  soldier  or  other  person  held  in  military  custody,  in  whieh  a  writ 
of  habeas  corpus  is  issued  by  the  United  States  judiciary— a  co-ordinate  branch  of  the 
same  sovereignty  as  that  by  which  the  party  is   restrained, — it  is  the  duty  of  the  officer 


*  Opposed  to  this  view  was  the  opinion  of  Atty.-Gen.  Ftanbery  in  Gormley^s  Case  (October,  1887),  IS 
Opins.  At.-Gen.,  868.    But  in  December,  1871 .  the  ruling  of  the  Judge -Advocate  General  in  this  clam  of 
cases  was  sustained  by  the  United  States   Supreme  Court  in  Tarble's  Case,  18  Wallace,  297.  in  which 
the  judgment  of  a  State  court  which  had  ordered  the  discharge,  on  habeas  corrus,  of  an  en  lie  ted  sol- 
dier from  "  the  custody  of  a  recruiting  officer."  i.  e. ,  from  the  obligation  of  his  ccntract  of  enlistment, 
on  the  ground  that  he  had  enlisted  when  under  eighteen  years' of  age  and  without  his  father's  consent, 
was  reversed  as  an  unconstitutional  assumption  of  auth  ority.    In  applying  to  the  case  the  principle 
laid  down  in  Ableman  vs.  Booth,  21  Howard,  606,  the  court,  by  Field,  J.,  observes  :  "  State  judges  and 
State  courts,  authorized  by  laws  of  their  States  to  issue   v  rim  c  f  habeas  corpus,  have  undoubtedly  a 
right  to  issue  the  writ  in  any  case  where  a  party  is  alleged  to  be  illegally  crnfined  within  their  limits, 
unless  it  appears  upon  his  application  that  he  is  confined  under  the  authority,  or  claim  and  color  of 
the  authority,  of  the  United  States  by  an  officer  of  that  Government.     If  such  fact  appear  upon  the 
application, "the  writ  should  be  refused.    If  it  do  not  appear,  the  judge  or  court  issuing  the  writ  has  a 
right  to  inquire  into  the  cause  of  imprisonment,  and  ascertain  by  what  authority  the  person  is  held 
within  the  limits  of  the  State;  and  it  la  the  duty  of  the  marshal  or  other  officer  having  custody  of  the 
prisoner  to  give,  bv  a  proper  return,  information  in  this  respect.    His  return  should  be  sufficient,  in  its 
•detail  of  facts,  to  show  distinctly  that  the  imprisonment  is  under  the  authority,  or  claim  and  color  of 
the.  authority,  of  the  United  States,  and  to  exclude  the  suspicion   of  imposition  or  oppression  on  his 
part.    And  the  process  or  orders  under  which  the  prisoner  is  held  should  be  produced  with  the  return 
and  submitted  to  inspection,  in  order  that  the  court  or  judge  issuing  the  writ  may  see  that  the  prisoner 
Is  held  by  the  officer  in  good  faith,  under  the  authority,  or  claim  and  color  of  the  authority,  of  tbe 
United  States,  and  not  under  the  mere  pretense  of  having  such  authority.   *    *    *   The  8tate  judge  or 
State  court  should  proceed  no  further  when  it  appears,  from  the  application  of  the  party  or  the  return 
made,  that  the  prisoner  is  held  by  an  officer  of  toe  United  States  under  what  in  truth  purports  to  be 
the  authority  of  the  United  States  ;  that  is,  an  authority  the  validity  of  which  is  to  be  determined  by 
the  Constitution  and  laws  of  the  United  8tates.    If  a  party  thus  held  be  illegally  imprisoned,  it  is  for 
the  courts  or  judicial  officers  of  the  United  States,  and  those  courts  or  officers  alone,  to  grant  him 
release."    This  decision  put  an  end  to  a  controversy  of  many  years'  standing,  and  swept  away  a  mass 
of  counter-rulings  by  the  State  courts,  the  majority  of  which  had  sustained  the  authority  of  the  State 
judiciary  in  such  cases. 

t  See  citation  in  Tarble's  Case  in  note  *,  *upra. 
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may  require  :.t." '  There  has  been  great  difference  of  opinion  as  to  the 
interpretation  of  this  provision  of  the  Constitution.  By  some  it  has  been 
held  to  justify  the  proclamation  of  martial  law;  by  others  it  has  been  held 
that  the  grant  of  power  is  restricted  to  the  precise  contingency  set  forth  in 
the  Constitution.1  There  was  also  at  one  time  considerable  diversity  of 
view  as  to  the  particular  department  of  the  Federal  Government  which  was 
entrusted  with  the  exercise  of  the  power.'    That  the  clause  does  not  warrant 

to  whom  ihe  writ  is  addressed  to  make  thereto  a  full  return  of  the  facte  and  to  bring 
into  court  the  b  >dy  of  such  party,  submitting  to  the  court  the  whole  questiou  of  author- 
ity and  discharge,  and  abiding  by  its  decision  and  order  in  the  case.  Dig.  J.  A.  Gen., 
435,  par.  8. 

Concurrent  Jurisdiction. — Although  what  has  been  said  above  relates  to  conflicting 
jurisdiction,  a  case  may  arise  in  which  both  State  and  Federal  courts  would  have  con- 
current jurisdiction  to  issue  the  writ  and  to  discharge  a  prisoner  from  custody.  Such  a 
case  would  arise  where  a  person  is  restrained  of  his  liberty  under  some  State  process  in 
violation  of  a  law  of  the  United  States ;  and  in  such  case  it  would  be  the  duty  of  a 
State  court  or  judge,  in  its  action  under  the  writ,  to  give  effect  to  the  law  of  the  United 
States.  For  "  upon  the  State  courts,  equally  with  tiie  courts  of  the  Union,  rests  the 
obligation  .to  guard,  enforce,  and  protect  every  right  granted  or  secured  by  the  Consti- 
tution of  the  United  States  and  the  laws  made  in  pursuance  thereof  wbeuever  those 
rights  are  involved  in  any  suit  or  proceeding  before  them  ;  for  the  judges  of  the  State 
courts  are  required  to  take  an  outh  to  support  that  Constitution,  and  they  are  bound  by 
it  aud  the  laws  of  the  United  States  made  in  pursuance  thereof,  and  all  treaties  made 
under  their  authority,  as  the  supreme  law  of  the  land."  Robb  vs.  Connolly,  111  U.  S., 
624,  637.  "  Subject,  then,  to  the  exclusive  and  paramount  authority  of  the  national 
Government,  by  its  own  judicial  tribunals,  to  determine  whether  persons  held  in  cus- 
tody by  authority  of  the  courts  of  the  United  States,  or  by  the  commissioners  of  such 
courts,  or  by  officers  of  the  general  government  acting  under  its  laws,  are  so  held  in  con- 
formity with  law,  the  States  have  the  right  by  their  own  courts  or  by  the  judges  thereof 
to  inquire  into  the  grounds  upon  which  any  person,  within  their  respective  territorial 
limits  is  restrained  of  his  liberty,  and  to  discharge  him  if  it  be  ascertained  that  such 
restraint  is  illegal;  and  this  notwithstanding  such  illegality  may  arise  from  a  violatiou  of 
the  Constitution  or  laws  of  the  United  States."    Ibid.,  639. 

1  Constitution  of  the  U.  S.,    Art.  I,  Sec.  9,  Clause  2. 

*  Pomeroy,  Const.  Law,  §  707. 

1  In  a  proclamation  of  May  10,  1861,  the  President  authorized  the  commander  of  the 
U.  S.  forces  on  the  Florida  coast  if  be  found  it  necessary,  "  to  suspend  there  the  writ 
of  habeas  corpus."  By  G.  O.  104,  War  Department,  Aug.  18,  1863,  the  President  sus- 
pended the  privilege  of  the  writ  of  habeas  corpus  in  cases  of  persons  liable  to  draft  who 
should  attempt  to  depart  to  a  foreign  country,  or  should  absent  themselves  from  the 
State  or  county  of  their  residence,  in  anticipation  of  a  draft  1o  which  they  would  be 
subject.  By  a  proclamation  of  September  24, 1862,  the  President  declared  the  privilege 
of  the  writ  suspended  in  respect  to  all  persons  arrested  or  imprisoned  "during  the 
rebellion  by  any  military  authority,"  or  under  M  sentence  of  any  court-martial  or  mili- 
tary commission."  These  proclamations  and  orders  were  all  based  upon  the  theory  that 
under  Art.  I,  Sec.  9,  par.  2,  of  the  Constitution,  or  otherwise,  the  President  alone,  in 
the  absence  of  any  authority  from  Congress,  was  empowered  to  suspend  the  privilege 
of  the  writ.     Dig.  J.  A.  Gen.,  431,  par.  1. 

But  in  the  foli  >wiug  year,  by  the  Act  of  Congress  of  March  3, 1863,  (12  Stat,  at  Large, 
755,)  it  was  provided  "that  during  the  present  rebellion  the  President  of  the  United 
States,  whenever  in  his  judgment  the  public  safety  may  require  it,  is  authorized  to  sus- 
pend the  privilege  of  the  writ  of  habeas  corpus  iu  any  case  throughout  the  United  States 
or  any  part  thereof  ;"  Congress,  by  thus  asserting  the  right  in  itself  to  authorize  the  sus- 
pension, implying  that,  in  its  opinion,  the  power  to  suspend  did  not  reside  in  the 
President.*    Ibid. 


•The  question  whether  the  President  was  authorized,  In  his  own  discretion  and  independently  of 
the  sanction  of  Congress,  to  exercise  this  power  was  much  discussed  early  in  the  late  war.  The  fullest 
argument  in  favor  of  the  existence  of  the  nower  In  the  President  is  contained  in  Mr.  Horace  Binney's 
treatise  on  "  The  Privilege  of  the  Writ  of  Habeas  Corpus  under  the  Constitution.1'    And  see,  also,  Ex 

£arte  Field,  3  Blatch..  68;  Opinion  of  Ati.-Oen.  Kates  in  10  Opins..  74.  The  weight  of  judicial  authority, 
owever.  was  fhe  other  wav.  See  Ex  part*  Merrvman.  Taney,  246;  McCall  vn.  McDowell.  1  Abbott  u. 
8.  R.,  SISjGHffln  v».  Wilcox,  87  Iud.,  3S3;  In  re  Kemp,  15  Wise.,  859;  In  re  Oliver,  17  *d„  681;  In  re 
Murphy,  wool  worth,  141. 
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the  proclamation  of  martial  law  has  already  been  shown,  since  martial  law 
results,  not  from  legislation  or  from  executive  or  judicial  action,  but  from 
imperative  necessity.  It  i3  also  well  settled  that  Congress  alone  has  power 
to  exercise  the  authority  conferred  upon  the  Federal  Government  by  the 
clause  above  cited.1 

How  Suspended;  Effects. — It  will  be  observed  that  the  Constitution 
confers  authority  upon  Congress  (in  a  certain  condition  of  emergency,  aris- 
ing from  rebellion  or  invasion)  to  suspend,  not  the  writ  itself,  but  the  privi- 
lege of  the  writ;  that  is,  to  deny  to  an  arrested  person  the  remedy  afforded 
by  the  writ  in  the  class  or  classes  of  cases  specified  in  the  suspending  statute. 
The  writ  issues  in  the  usual  form,  and  return  is  made  in  the  usual  manner. 
If  the  return  shows  the  case  to  fall  within  the  statute  of  suspension,  release 
is  denied  and  the  prisoner  is  remanded  to  custody.  A  suspension  of  the 
privilege  of  the  writ  is  thus  seen  to  deprive  an  arrested  person  of  the  right 
to  secure  his  release  by  a  resort  to  the  writ  of  habeas  corpus.  It  confers  no 
power  to  arrest,  however,  nor  does  it  validate  an  arrest  illegally  made.' 

1  The  suspension  of  the  writ  does  not  in  the  least  affect  the  authority  over  arrests  ; 
the  power  to  suspend  does  not  enable  Congress  to  allow,  or  the  Executive  to  make, 
arrests  without  legal  cause,  or  iii  an  arbitrary  or  irregular  manner ;  but  merely  enables- 
the  Government  to  detain  a  prisouer,  arrested  for  good  cause,  for  an  indefinite  time  with* 
out  trial  or  bail.  Suspending  the  writ  does  not  legalize  seizures  otherwise  arbitrary,  nor 
give  any  greater  authority  to  the  Executive  than  that  of  detaining  suspected  persons  in 
custody  to  whom  it  would  else  be  obliged  to  bring  to  a  speedy  trial  or  release  on  bail. 
Pomeroy  Const.  Law,  §708  ;  Ex  parte  Milligau,  4  Wallace,  2,  115.  Under  the  authority 
conferred  by  the  Constitution,  the  privilege  of  the  writ  has  once  been  suspended  by 
Congress.  The  Act  of  March  3,  1863,*  empowered  the  Presideut  to  suspend  the  privi- 
lege of  the  writ  in  certain  cases.  The  same  enactment  required  the  Secretaries  of  State 
and  of  War  to  furnish  the  judges  of  the  several  Circuit  and  District  Courts  with  lists  of 
the  names  of  the  persons  arrested  in  their  respective  districts.  If  the  grand  juries  met 
and  adjourned  without  finding  bills  against  such  persons,  the  judges  were  to  release 
them  on  their  own  recognizances.  If  within  twenty  days  after  the  passage  of  the  act, 
or  within  twenty  days  after  their  arrest,  lists  were  not  furnished,  and  the  arrested  per- 
sons were  not  indicted  by  the  grand  jury,  the  persons  so  held  in  arrest  might  petition  the 
court,  alleging  under  oath  the  facts  ;  and  the  judges  were  required  to  examine  into  the 
cause  of  holding  and,  if  it  were  found  to  be  unlawful,  to  release  them  from  custody. 

'  On  September  15,  1868,  and  pursuant  to  the  Act  of  March,  1863,  above  cited,  the 
President  issued  a  proclamation  suspending  the  privilege  of  the  writ  generally,  and 
"throughout  the  United  States"  in  all  cases  "where,  by  the  authority  of  the  Presi- 
dent of  the  United  States,  military,  naval,  and  civil  officers  of  the  United  States,  or  any  of 
them,  hold  persons  under  their  command  or  in  their  custody  either  as  prisoners  of  war, 
spies,  or  aiders  or  abettors  of  the  enemy,  or  officers,  soldiers,  or  seamen  enrolled  or  drafted 
or  mustered  or  enlisted  in  or  belonging  to  the  land  or  naval  forces  of  the  United  States, 
or  as  deserters  therefrom,  or  otherwise  amennble  to  military  law,  or  the  Rules  and  Articles 
of  War,  or  the  rules  or  regulations  prescribed  for  the  military  or  naval  services  by  authority 
of  the  President  of  the  United  States,  or  for  resisting  a  draft,  or  for  any  other  offense 
against  the  military  or  naval  service."  In  a  case  in  which,  by  the  operation  of  this  last 
proclamation,  the  writ  was  suspended,  held  that  any  judge  or  court,  whether  of  the 
United  States  or  of  a  State,  would  be  required  to  dismiss  the  writ,  on  being  advised  (in 
the  manner  and  form  indicated  in  the  Act  of  March  8,  1868.  s.  1)  that  the  party  sought 
to  be  relieved  was  "  detained  as  a  prisoner  under  the  authority  of  the  Presideut."  Dig. 
J.  A.  Gen.,  431.  par.  1. 

By  a  proclamation  of  December  1,  1865,  the  President  "  revoked  and  annulled  n  the 
suspension  (by  proclamation  of  Sept.  15,  1863)  of  the  privilege  of  the  writ  in  certain 
States,  including  New  York.  Held  that  such  revocation  did  not  operate  to  authorize 
the  discharge,  by  a  court  of  this  State,  of  a  prisoner  detained  in  military  custody  under 
color  of  the  authority  of  the  United  States.    Ibid.,  432,  par.  2. 

*  12  Stat,  at  Large,  766. 


CHAPTEE  XVHL 

THE  EMPLOYMENT  OF  MILITARY  FORCE. 

The  War  Powers  of  the  United  States. — The  power  to  raise  and  support 
armies,1  to  maintain  a  navy,1  and  to  declare  war '  is  rested  by  the  Constitution 
in  the  Congress  of  the  United  States;  the  power  to  command  the  establish- 
ments so  created,  and  to  carry  on  military  operations  in  pursuance  of  such 
declaration  is  vested  by  that  instrument  *  in  the  President  as  the  constitu- 
tional commander-in-chief.  It  is  also  within  the  power  of  the  Executive  to 
recognize  the  existence  of  hostilities  in  advance  of  such  formal  declaration, 
as  in  the  case  of  invasion  or  insurrection;  and  he  may  resort  to  such  meas- 
ures, with  a  view  to  resist  or  suppress  such  invasion  or  insurrection,  as  may 
seem  to  him  best  calculated  to  accomplish  that  purpose/  In  the  exercise  of 
military  command  and  in  the  conduct  of  military  operations  the  President 
is  not  subject  to  legislative  or  judicial  control.' 

Powers  of  the  President  as  Commander-in-Chief. — As  commander-in- 
chief,  the  President  is  authorized  to  direct  the  movements  of  the  land  and 
naval  forces  placed  by  law  at  his  command,  and  to  employ  them  in  the 
manner  he  may  deem  most  effectual  to  harass  and  conquer  and  subdue  the 
enemy.  He  may  invade  the  hostile  country  and  subject  it  to  the  sovereignty 
and  authority  of  the  United  States.  But  his  conquests  do  not  enlarge  the 
boundaries  of  this  Union,  nor  extend  the  operations  of  our  institutions  and 
laws  beyond  the  limits  before  assigned  to  them  by  the  legislative  power/ 
The  power  of  command  and  control  reserved  by  the  crown  was  placed  by 
'  the  Constitution  in  the  hands  of  the  President.' 


1  Constitution  of  the  United  States,  Article  I,  Sec.  8,  Clause  12. 

1  Ibid  ,  Article  I.  8ec.  8,  Clause  13. 

1  Ibid.,  Article  I,  8ec.  8,  Clause  11.  War  may  be  "declared"  by  a  formal  recog- 
nition of  its  existence  as  well  as  by  a  declaration  in  advance.  Act  of  June  18,  1812 
(2  Stat,  at  Large,  755);  Talbot  tw.  Seaman,  1  Cranch,  28  ;  Bas  vs.  Tingey,  4  Dall.,  87  ; 
Talbot  w.  Jansen,  8  Dall  ,  138 :  The  Eliza,  4  Dall.,  87 ;  The  Prize  Cases,  2  Black,  685  ; 
Tyler  w  Defrees,  11  Wall.,  331 

4  Constitution,  Article  II,  Sec.  2. 

*  The  Prize  Cases,  2  Black,  635,  668 

•  Mississippi  vs.  Johnson,  4  Wall.,  475  ;  State  vs.  Kennon,  7  Ohio  St.,  546. 
1  Fleming  vs.  Page,  9  How.,  608,  615. 

•Street  vs.  U.  8.,  24  Ct.  Cls.f  280;  25  ibid.,  515;  118  U.  S.,  299.  The  following 
sections  of  the  Revised  Statutes  provide  for  calling  forth  the  militia  in  case  of  invasion 
or  rebellion:  whenever  the  United  States  are  invaded,  or  are  in  imminent  danger  of 
invasion  from  any  foreign  nation  or  Indian  tribe,  or  of  rebellion  against  the  authority  of 
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Subordination  of  the  Military  to  the  Civil  Power. — In  the  preparation 
and  adoption  of  the  State  and  Federal  Constitutions,  it  was  the  purpose  of 
the  people  to  secure  that  maintenance  of  civil  order,  based  upon  the  recogni- 
tion of  individual  rights,  which  is  known  to  the  common  law  as  "  the 
preservation  of  the  peace."  This  is  accomplished  by  the  enactment  and 
enforcement  of  such  laws,  both  civil  and  criminal,  as  seemed  to  those  who 
have  enacted  them  best  suited  to  accomplish  that  purpose.  The  agencies 
provided  for  the  enforcement  of  those  laws  are  exclusively  civil  in  character, 
and  such  military  institutions,  in  the  nature  of  militia  forces  or  permanent 
establishments,  as  have  received  constitutional  recognition  are  maintained 
under  such  limitations  and  restrictions  as  are  calculated  to  insure  their  strict 
subordination  to  the  civil  power. 

Such  military  authority  as  is  vested  in  the  President  or  in  the  Governors 
of  the  several  States  may  be  exercised  (1)  in  the  support  of  the  proper 
civil  authorities  in  the  execution  of  the  laws,  and  (2)  in  the  maintenance  of 
order  in  districts  in  which,  by  reason  of  insurrection  or  rebellion,  the  civil 
authority  has  been  wholly  or  partially  displaced  and  is  for  the  time  unable 
to  exercise  its  functions.1 

The  Execution  of  the  Laws. — The  power  of  the  President  to  employ  the 
military  forces  of  the  United  States  in  the  conduct  of  public  war,  as  in 
resistance  to  invasion,  or  in  the  suppression  of  insurrection  or  rebellion,  has 
already  been  described.  The  Constitution  also  vests  in  him  the  duty  of 
executing  the  laws  of  the  Union.'    While  the  responsibility  for  their  correct 

the  Government  of  the  United  States,  it  shall  be  lawful  for  the  President  to  call  forth 
such  number  of  the  militia,  of  the  State  or  States  most  convenient  to  the  place  of 
danger,  or  scene  of  action,  as  he  may  deem  necessary  to  repel  such  invasion  or  to  sup- 
press such  rebellion,  and  to  issue  his  orders  for  that  purpose  to  such  officers  of  the 
militia  as  he  may  think  proper.     Section  1642.  Rev.  Stat. 

Wbeu  the  militia  of  more  than  one  State  is  called  into  the  actual  service  of  the 
United  States  by  the  President,  he  shall  apportion  them  among  such  States  according  to 
representative  population.     Sec.  1648,  ibid. 

The  militia,  when  called  into  the  actual  service  of  the  United  States  for  the  suppres- 
sion of  rebellion  against  and  resistance  to  the  laws  of  the  United  States,  shall  be  subject 
to  the  same  Rules  and  Articles  of  War  as  the  regular  troops  of  the  United  States.  Sec. 
1644.  bid. 

1  Luther  vs.  Borden,  7  How.,  1. 

The  Act  of  February  28.  1795,  (1  Stat.  L.f  424,)  authorizing  the  President,  under 
certain  circumstances,  to  call  out  the  militia  is  constitutional,  and  the  President  is  the 
final  judge  of  the  emergency  justifying  such  a  call.  Martin  et.  Mott,  12  Wheat.,  19. 
By  this  Act  the  power  of  deciding  whether  the  exigeucy  had  arisen  upon  which  the 
Government  of  the  United  States  is  bound  to  interfere  is  given  to  the  President.  He  is 
to  act  upon  the  application  of  the  legislature  or  of  the  Executive,  and  consequently  he 
must  determine  what  body  of  men  constitute  the  legislature,  and  who  is  the  governor, 
before  he  can  act.  The  fact  that  both  parlies  claim  the  risrht  to  the  government  cannot 
alter  the  case,  for  both  cannot  be  entitled  to  it.  If  there  is  an  armed  conflict,  like  the 
one  of  which  we  are  speaking,  it  is  a  case  of  domestic  violence,  and  one  of  the  parties 
must  be  in  insurrection  against  the  lawful  government.  And  the  President  must  of 
necessity  decide  which  is  the  government  and  which  party  is  unlawfully  arrayed 
against  it  before  he  can  perform  the  duty  imposed  upon  him  by  the  Act  of  Congress. 
Luther  w.  Borden,  7  How.,  1. 

1  Constitution,  Art.  II,  Section  1. 
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execution  rests  upon  the  President,  as  the  head  of  the  executive  branch  of 
the  Government,  his  duty  in  this  regard  is  performed  through  agencies, 
called  Executive  Departments,  which  are  placed  at  his  disposal  by  law.  The 
heads  of  these  departments  are  the  constitutional  advisers  of  the  President; 
they  are  known  severally  as  cabinet  officers  and  constitute,  collectively,  the 
cabinet  or  constitutional  ministry.  Each  of  these  departments  is  composed 
of  agents  created  by  law,  called  public  officers,  who  are  entrusted  with  the 
specific  execution  of  the  laws  of  the  United  States.  As  has  been  seen,  these 
agencies,  save  in  the  War  and  Navy  Departments,  are  exclusively  civil  in 
character  and  are  sufficient  in  ordinary  times  to  the  adequate  enforcement 
of  the  enactments  of  Congress.  At  times,  however,  on  account  of  civil 
disorder  or  by  reason  of  opposition  to  the  enforcement  of  particular  statutes, 
the  civil  agencies  above  described  are  unable  to  enforce  the  laws,  and  in  such 
cases  Congress  has,  by  appropriate  legislation,  empowered  the  President  to 
employ  the  land  and  naval  forces  of  the  United  States  in  support  of  the  exe- 
cution of  the  laws.1  Such  statutory  authority  exists  in  the  following  cases: 
To  Execute  the  Laws  of  the  Union.1 — The  Federal  Government  "  has 
the  right  to  use  physical  force,  in  any  part  of  the  United  States,  to  compel 
obedience  to  its  laws,  and  to  carry  into  effect  the  powers  conferred  upon  it 
by  the  Constitution."1  The  entire  strength  of  the  nation  may  be  used  to 
enforce,  in  any  part  of  the  land,  the  full  and  free  exercise  of  all  national 
powers  and  the  security  of  all  rights  entrusted  by  the  Constitution  to  its 
care.  The  strong  arm  of  the  national  Government  may  be  put  forth  to 
brush  away  all  obstructions  to  the  freedom  of  interstate  commerce  or  the 
transportation  of  the  mails.  If  the  emergency  arise,  the  Army  of  the  nation 
and  all  ita  militia  are  at  the  service  of  the  nation  to  compel  obedience  to  its 
laws." 

1  Constitution.  Art.  I,  Sec.  8,  Clause,  15;  Sections  1642-1644  and  5297-5800,  Rev.  Stat. 

•  Bz potto  Siebold,  100  U.  S.,  871,  895. 

«  In  re  Debs,  158  U.  8.,  564,  582;  In  re  Neagle,  135  U.  S.,  1;  Kx  parte  Siebold,  100 
U.  S.,  371,  395;  U.  S.  vs.  Kirby,  7  Wall.,  482.  The  power  to  enforce  its  laws  and  to 
execute  its  functions  in  all  places  does  not  deiogate  from  the  power  of  the  State  to  execute 
lis  laws  at  the  same  time  and  in  the  same  places.  The  oue  does  not  exclude  the  other 
except  where  both  cannot  be  executed  at  the  same  time.  In  that  ra  e  the  words  of  the 
Constitution  itself  show  which  is  to  yield  ;  "this  Constitution  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  thereof  .  .  .  shall  be  the  ;u  iremc  law  of  the 
land." 

Although  no  State  could  establish  and  maintain  a  permanent  military  government, 
yet  it  may  u*e  its  military  power  to  put  down  an  armed  insurrection  too  strong  to  be 
con  trolled  by  the  civil  authority  The  State  must  determine  for  itself  what  degree  of 
tone  the  cri'sin  demands.  Luther  w.  Borden.  7  How.,  1.  See.  also,  16  Opin.  Att.-Gen., 
162. 

The  national  Government  has  the  right  to  use  physical  force  in  nny  part  of  the 
United  States  to  compel  obe'lience  to  its  laws,  and  to  carry  in'o  execution  the  |>owers 
conferred  upon  it  by  the  Constitution.  "We  hold  it  to  be  an  incontrovertible  principle 
that  the  Government  of  the  United  States  may  by  means  of  physical  force,  exercised 
through  its  official  agents,  execute  on  everv  foot  of  American  soil  the  powers  and  func- 
tions th«t  belong  to' it."  Hk  parts  Siebold,  100  U.  S.f  371,  395;  U.  S.  «#.  Neagle,  185 
U.  S.,  1,  00;  Lugftn  w.  U.  S.,  144  U.  8.,  263,  294. 
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Unlawful  Obstructions,  Assemblages,  Combinations,  etc. — Section  5298 
of  the  Kevised  Statutes  provides  that  "  whenever,  by  reason  of  unlawful 
obstructions,  combinations,  or  assemblages  of  persons,  or  rebellion  against 
the  authority  of  the  Government  of  the  United  States,  it  shall  become 
impracticable,  in  the  judgment  of  the  President,  to  enforce,  by  the  ordinary 
course  of  judicial  proceedings,  the  laws  of  the  United  States  within  any 
State  or  Territory,  it  shall  be  lawful  for  the  President  to  call  forth  the 
militia  "of  any  or  all  the  States,  and  to  employ  such  parts  of  the  land  and 
naval  forces  of  the  United  States  as  he  may  deem  necessary  to  enforce  the 
faithful  execution  of  the  laws  of  the  United  States,  or  to  suppress  such 
rebellion,  in  whatever  State  or  Territory  thereof  the  laws  of  the  United 
States  may  be  forcibly  opposed,  or  the  execution  thereof  forcibly  ob- 
structed." l 

The  important  power  conferred  by  this  statute  is  in  its  nature  a  measure 
of  precaution  or  prevention,  and  a  resort  to  the  authority  thus  conferred  is. 
calculated  in  a  proper  case  to  prevent  disaffection  or  civil  disorder  from 
ripening  into  an  insurrection  or  rebellion  of  such  formidable  proportions  aa 
to  constitute  a  state  of  public  war.  The  statute  assumes  that  the  laws  are 
being  efficiently  executed  whenever  there  is  no  obstruction  to  their  enforce- 
ment which  cannot  be  overcome  by  a  resort  to  the  ordinary  agencies  provided 
for  that  purpose,  and  the  emergency  contemplated  in  the  statute  exists 
whenever  in  the  judgment  of  the  President  it  becomes  impracticable  to 
enforce  the  laws  of  the  United  States  by  a  resort  to  the  agencies  thus  pro- 
vided. Where,  therefore,  such  enforcement  has  in  his  judgment  become 
impracticable,  a  case  may  be  said  to  have  arisen  under  the  statute,  and  the 
President  may  employ  the  public  armed  forces,  including  the  militia  of  the 
several  States,  in  removing  or  overcoming  such  forcible  obstruction  to  the 
operation  and  enforcement  of  the  laws. 

Proclamation  to  Insurgents. — As  a  condition  precedent  to  the  employ- 
ment of  military  force  under  the  statute  above  cited,  the  President  is 

1  Sec.  5298,  Rev.  Sts.  Authority  similar  in  kind  but  more  extensive  in  its  scope  is 
conferred  by  Sec.  8  of  the  Act  of  April  20,  1871,  (17  Stat,  at  Large,  14,)  which  is 
embodied  in  Sec.  5299,  Rev.  Sts.f  which  provides  that  "whenever  insurrection,  domestic 
violence,  unlawful  combinations,  or  conspiracies  in  any  State  so  obstructs  or  hinders  the 
execution  of  the  laws  thereof  and  of  the  United  States  as  to  deprive  any  portion  or 
class  of  the  people  of  such  State  of  any  of  the  rights,  privileges,  or  immunities,  or  pro- 
tection, named  in  the  Constitution  and  secured  by  the  laws  for  the  protection  of  such 
rights,  privileges,  or  immunities,  and  the  constituted  authorities  of  such  State  are  unable 
to  protect  or  from  any  cause  fail  in  or  refuse  protection  of  the  people  in  such  rights, 
such  facts  shall  be  deemed  a  denial  by  such  State  of  the  equal  protection  of  the  laws  to 
which  they  are  entitled  under  the  Constitution  of  the  United  States ;  and  in  all  such 
cases,  or  whenever  any  such  insurrection,  violence,  unlawful  combination  or  conspiracy 
opposes  or  obstructs  the  laws  of  the  United  States,  or  the  due  execution  thereof,  or 
impedes  or  obstructs  the  due  course  of  justice  under  the  same,  it  shall  be  lawful  for  the 
President,  and  it  shall  be  his  duty,  to  take  such  measures,  bv  the  employment  of  the 
militia  or  the  land  and  naval  forces  of  the  United  States,  or  of  either,  or  by  other  means, 
as  he  may  deem  necessary,  for  the  suppression  of  such  insurrection,  domestic  violence, 
or  combinations." 
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required  forthwith,  by  proclamation,  "  to  command  the  insurgents  to  dis- 
perse and  retire  peaceably  to  their  respective  abodes,  within  a  limited 
time."  '  The  form  and  contents  of  such  proclamations  have  already  been 
described ;  *  it  is  essential,  however,  that  such  instruments  shall  contain  a 
notification  to  the  insurgents  to  disperse  and  retire  to  their  homes  within  a 
limited  time,  which  must  be  specifically  set  forth,  both  as  to  its  commence- 
ment and  duration,  in  the  body  of  the  proclamation.' 

Employment  of  Force  in  Support  of  the  Government  of  a  State. — The 
Constitution  contains  the  requirement  that  "  the  United  States  shall 
guarantee  to  every  State  in  this  Union  a  republican  form  of  government."  * 
It  also  imposes  upon  the  Federal  Government  the  duty,  in  a  certain  case,  of 
supporting  the  lawful  Government  of  a  State  in  the  exercise  of  its  constitu- 
tional functions.  The  several  States  of  the  Union  are  regarded  by  the 
Constitution  as  sovereign  States,  save  as  to  those  powers  which  they  are  for- 
bidden to  exercise,  or  which  are  expressly  vested  in  the  United  States  by  the 
terms  of  that  instrument.  Insurrection  may  therefore  exist  in  a  State,  or 
the  enforcement  of  its  laws  may  be  opposed  or  prevented  by  the  existence  of 
unlawful  combinations;  and  the  Government  of  such  State  may  suppress  such 
insurrection  or  overcome  such  opposition  by  a  resort  to  any  means  within 
its  power.  With  this  exercise  of  power  on  the  part  of  a  State  of  the  Union 
the  Federal  Government  as  such  has  nothing  to  do.  It  is  only  when  the 
resistance  encountered  is  so  formidable  in  character,  or  great  in  amount,  as 
to  make  the  task  of  suppression  impossible  that  the  State  in  which  it  exists 
may  call  upon  the  United  States  to  interpose/ 

1  Sec.  5800,  Rev.  SU  " 

*  See  the  chapter  entitled  Martial  Law,  ante. 

*  Under  the  statute  above  cited  the  time,  whicli  in  by  the  terms  of  the  enactment 
required  to  be  limited,  is  in  respect  to  its  duration  entirely  within  the  discretion  of  the 
President,  and  would  be  determined  in  a  particular  case  by  the  emergency  of  the  occa- 
sion, and  the  necessity  for  prompt  action  to  vindicate  the  supremacy  of  the  law  and 
ensure  the  restoration  of  order. 

Blot  Acts. — Iu  accordance  with  the  law  of  most  of  the  States,  what  is  called  the  Riot 
Act  is  required  to  be  read  to  insurgents  or  rioters  before  any  extraordinary  force,  either 
civil  or  military,  can  be  employed  against  them.  The  Riot  Act  is  an  old  English  statute 
enacted  about  1715,  during  the  reign  of  George  I.,  and  the  necessity  for  reading  it  arose 
from  a  provision  that  "  if  any  persons  to  the  number  of  twelve  or  more,  being  unlawfully, 
riotously,  and  tumultuonsly  assembled  together,  shall  to  the  number  of  twelve  or  more 
unlawfully,  riotously,  and  tumultuously  remain  or  continue  together  by  the  space  of  one 
hour  after  being  commanded  or  requested  by  proclamation  to  disperse  themselves,  they 
shall  be  adjudged  felons,  and  shall  suffer  death  without  benefit  of  clergy."  The  statute 
provides  that  proclamation  shall  be  made  openly  and  with  loud  voice  in  these  words : 
"Our  Sovereign  Lord  the  King  chargeth  and  commandeth  all  persons  being  assembled, 
immediately  to  disperse  themselves,  and  peaceably  to  depart  to  their  habitations  or  to 
their  lawful  business,  upon  the  pains  contained  in  the  Act,  made  in  the  first  year  of  King 
George,  for  preventing  tumults  and  riotous  assemblies.  God  save  the  Kins:."  Making 
this  proclamation  constitutes  in  England  the  "reading  of  the  Riot  Act."  The  same 
course  may  be  pursued  in  this  country,  in  those  States  in  which  the  common  law  pre- 
vails, by  a  proclamation  made  in  the  name  of  the  Commonwealth,  State,  or  People, 
following  in  other  respects  the  form  above  cited  from  the  statute  of  George  I.,  or  by 
following  the  directions  of  the  State  statute  on  the  subject,  if  any  such  there  be.  Law 
Notes,  vol.  i.,  p.  88. 

*  Constitution,  Art.  IV,  Sec.  4,  Clause  1.  *  JMtf.,  Art.  IV,  Sec.  4. 
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Form  of  Bequest. — The  request,  which  must  originate  with  the  Governor 
of  the  State,  or  with  the  legislature  if  that  body  be  iu  session,1  is  addressed 
to  the  President,  who  by  the  terms  of  the  Constitution  is  compelled  to 
accede  to  the  request  and  to  interfere  in  behalf  of  the  lawfully  constituted 
authorities  of  the  State  in  which  the  demand  originated.*  The  appeal  is 
not  in  strictness  a  request  for  assistance,  but  an  admission  of  a  want  of 
capacity  on  the  part  of  the  State  to  deal  with  an  existing  emergency,  and 
such  military  operations  as  are  undertaken  by  the  United  States  in  pursu- 
ance of  such  request  are  carried  on  under  the  direction  of  the  President 
by  the  proper  military  authorities  of  the  United  Stat  as,  and  are  entirely 
independent  of  State  control.9 

Employment  of  Military  Force  in  Connection  with  Indian  Affairs. — The 
laws  of  the  United  States  impose  upon  the  President  certain  duties  in  respect 
to  the  management  of  Indians  and  the  control  of  Indian  reservations. 
They  also  empower  him,  whenever  in  his  opinion  sach  a  course  becomes 
necessary,  to  make  use  of  military  force  in  the  performance  of  the  duties  so 
imposed.  It  is  proper  to  observe  in  this  connection  that  all  matters  relat- 
ing to  Indians  and  Indian  affairs  are  by  statute  committed  to  the  exclusive 
custody  of  the  Interior  Department.  The  War  Department  as  such,  unless 
specially  authorized  by  law  or  reqnested  by  the  Department  of  the  Interior, 
is  without  power  to  exercise  control  over  Indian  tribes  or  to  interpose  in  the 
management  of  Indian  reservations;  and  officers  of  the  Army  are  in  no  way 
responsible  for  the  behavior  of  Indians  or  for  the  control  of  Indian  lands 
unless,  by  engaging  in  acts  of  hostility,  they  place  themselves  in  the  status 
of  public  enemies.4 

1  Constitution,  Art.  IV,  Bee.  4,  Clause  1.  See,  also,  Paschal's  Annotated  Constitu- 
tion, p.  245. 

'  The  proviso  of  the  Constitution  "  when  the  legislature  cannot  be  convened  "  may 
be  said  to  mean  when  it  is  not  in  session,  or  cannot  by  the  State  law  be  assembled  forth- 
with, or  in  time  to  provide  for  the  emergency.  When  it  is  in  session,  or  can  legally  and 
at  once  be  called  together,  it  will  not  be  lawful  for  the  President  to  employ  the  Army  on 
the  application  merely  of  the  Governor.    Dig.  J.  A.  Gen.,  161,  par.  2. 

1  A  military  force  employed  according  lo  Art.  IV,  Sec.  4,  of  the  Constitution,  is  to 
remain  under  the  direction  and  orders  of  the  President  as  commander-in-chief  and  his 
military  subordinates:  it  cannot  be  placed  under  the  direct  orders  or  exclusive  disposi- 
tion of  the  Governor  of  the  State.    Ibid. ,  par.  3. 

In  all  cases  of  civil  disorders  or  domestic  violence,  it  is  the  duty  of  the  Army  to  pre- 
serve an  attitude  of  indifference  and  inaction  till  ordered  to  act  by  the  President,  by  the 
authority  of  the  Constitution  or  of  Sees.  2150,  5297,  or  5298,  R«v.  Sis.,  or  other  public 
Btatute.  An  officer  or  soldier  may  Indeed  interfere  to  arrest  a  person  in  the  act  of  com- 
mitting a  crime,  or  to  prevent  a  breach  of  the  peace  in  his  presence,  but  this  he  does  as  a 
citizen  and  not  in  his  military  capacity.  Any  combined  effort  by  the  military,  as  such, 
to  make  arrests  or  otherwise  preveut  breaches  of  the  peace  or  violations  of  law  in  civil 
cases,  except  by  the  order  of  the  President  or  the  requirement  of  a  U.  S.  official  author- 
ized to  require  their  services  on  a  po$$e  comitatw,  must  necessarily  be  illegal.  In  a  case 
of  civil  disturbance  in  violation  of  the  laws  of  a  State  a  military  commander^  cannot 
volunteer  to  intervene  with  his  command  without  incurring  a  personal  responsibility  for 
his  acts.  In  the  absence  of  the  requisite  orders  he  may  not  even  march  or  array  his  com- 
mand for  the  purpose  of  exerting  a  moral  effect  or  an  effect  in  terrorem;  such  a  demon* 
Rtratiou,  indeed,  could  only  compromise  the  authority  of  the  United  States  while  insult- 
ing the  sovereignty  of  the  State.    Ibid.,  164,  par.  7. 

4  Section  2152,  Revised  Statutes,  contains  the  requirement  "  that  the  superintendents. 
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Subject  to  such  qualification,  however,  the  military  forces  of  the  United 
States  may  be  employed  in  such  manner  and  under  such  regulations  as  the 
President  may  direct: 

First.  In  the  apprehension  of  every  person  who  may  be  in  the  Indian 
country  in  violation  of  law;  and  in  conveying  him  immediately  from  the 
Indian  country,  by  the  nearest  convenient  and  safe  route,  to  the  civil 
authority  of  the  Territory  or  judicial  district  in  which  such  person  shall  be 
found,  to  be  proceeded  against  in  due  course  of  law; 

Second.  In  the  examination  and  seizure  of  stores,  packages,  and  boats, 
authorized  by  law; 

Third.  In  preventing  the  introduction  of  persons  and  property  into  the 
Indian  country  contrary  to  law,  which  persons  and  property  shall  be  pro- 
ceeded against  according  to  law; 


agents,  and  sub-agents  shall  endeavor  to  procure  the  arrest  aud  trial  of  all  Indians  accused 
of  committing  any  crime,  offense,  or  misdemeanor,  and  of  all  other  persons  who  may 
have  committed  crimes  or  offenses  within  any  State  or  Territory  and  have  fled  into  the 
Indian  country,  either  by  demanding  the  same  of  the  chiefs  of  the  proper  tribe,  or  by 
such  other  means  as  the  President  may  authorize.  The  President  may  direct  the  military 
force  of  the  United  States  to  be  employed  in  the  apprehension  of  such  Indians,  and  also 
in  preventing  or  terminating  hostilities  between  any  of  the  Indian  tribes." 

Active  hostilities  with  Indians  do  not  constitute  a  state  of  foreign  war,  the  Indian 
tribes,  even  where  distinct  political  communities,  being  subject  to  the  sovereignty  of 
the  United  States.*  Warfare  inaugurated  by  Indians  is  thus  a  species  of  domestic 
rebellion,  but  it  is  so  far  assimilated  to  foreign  war  that  during  its  pendency  and  on 
its  theatre  the  laws  and  usages  which  govern  and  apply  to  persons  during  the  exist- 
ence of  a  foreign  war  are  to  be  recognized  as  in  general  prevailing  and  operative. 
The  mere  making  of  predatory  incursions  by  parties  of  Indians  with  whose  tribe  no 
general  hostilities  have  been  inaugurated  does  not  constitute  an  Indian  war.  Dig.  J. 
A.  Gen.,  451,  par.  1. 

Held  that  the  Cherokee  Nation  during  the  late  war  did  not  occupy  the  status  of 
an  insurrectionary  State,  and  was  not  therefore  included  in  the'  application  of  the 
statutes  and  proclamations  which  related  to  such  States,  but  that  its  attitude  from  the 
date  of  its  treaty  with  the  Confederate  Government  of  October  7,  1861,  to  its  treaty  with 
the  United  States  of  July  19,  1866,  was  that  of  an  ally  of  the  Confederacy  to  the  extent 
that  the  individual  members  of  the  Nation  who  took  part  in  hostilities  against  the  United 
States  became  legally  assimilated  with  the  enemy.    Ibid.,  452,  par.  2. 

Indians  who,  having  occupied  an  attitude  of  hostility  or  quasi  hostility  toward  the 
United  States,  have  in  good  faith  resumed  and  been  admitted  to  friendly  relations  there- 
with, are  entitled,  as  repentant  wards,  to  the  protection  of  the  Government,  and  acts  of 
violence  committed  against  them  as  if  they  were  enemies  are  not  acts  of  legitimate  war- 
fare, but  crimes.  Thus  where  an  officer  iu  command  of  a  regiment  of  volunteer  cavalry 
made  a  sudden  and  violent  attack  upon  a  village  of  friendly  Indians,  (who,  having  been 
in  a  state  of  partial  hostility,  had  returned  to  their  allegiance  and  had  in  fact  been 
recognized  as  entitled  to  protection  by  the  military  authorities,)  and  caused  the  massa- 
cre of  several  hundred  persons,  of  whom  the  larger  portion  were  women  and  children,! — 
held  that  bis  act  was  wholly  unauthorized  and  criminal;  and  in  view  of  the  fact  that  by 
reason  of  the  expiration  of  the  term  of  his  regiment  he  had  been  mustered  out  of 
the  service  before  he  could  be  brought  to  trial  by  court-martial,— advised  that,  as  a 
vindication  of  the  good  name  of  the  Army  and  the  reputation  of  the  Government, 
which  this  atrocious  act  had  compromised,  there  be  issued  from  the  War  Department 
a  General  Order  setting  forth  briefly  the  circumstances  of  the  crime,  and  so  denouncing  it 
as  to  discharge  as  far  as  possible  the  military  administration  from  responsibility 
therefor.    Ibid.,  par.  8. 

*  See  Worcester  vs.  Georgia,  0  Peter*.  515. 

t  8ee  thin  raid  upon  Cheyenne  Indians  In  Colorado,  known  as  the  u  8andy  Greek  Ma«acre," 
described  and  denounced  in  the  Report  of  the  Congressional  "  Committee  on  the  Conduct  of  the  War," 
of  Hay  4, 1865. 
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Fourth.  And  also  in  destroying  and  breaking  up  any  distillery  for 
manufacturing  ardent  spirits  set  up  or  continued  within  the  Indian  country.1 

Kemoval  of  Intruders  from  Indian  Reservations. — The  law  not  only 
Authorizes  the  removal  of  intruders  from  Indian  reservations,  but  empowers 
the  President  to  make  use  of  military  force  in  effecting  such  removals.1  The 
employment  of  troops  in  the  performance  of  this  duty  in  no  way  resembles 
their  use  in  military  operations  against  an  enemy.  Intruders  are  given 
reasonable  notice  to  quit,  and  upon  the  expiration  of  such  notice  may  be 
removed  or  ejected  by  the  use  of  sufficient  force  to  accomplish  that  pur- 
pose.  The  employment  of  force  in  excess  of  such  amount  is  not  authorized. 

Restriction  upon  the  Detention  of  Arrested  Persons. — The  power  con- 
ferred by  Section  2150  of  the  Revised  Statutes,  above  cited,  is  subject  to 

1  Sec.  2150,  Revised  Statutes. 

*  Tue  Superintendent  of  Indian  affairs  and  the  Indian  agents  and  sub-agents  shall 
have  authority  to  remove  from  the  Iudian  country  all  persons  found  therein  contrary  to 
law  ;  and  the  President  is  authorized  to  direct  the  military  force  to  be  employed  in  such 
removal.    Sec.  2147,  Rev.  Stat. 

If  any  person  who  has  been  removed  from  the  Indian  country  shall  thereafter  at  any 
time  return  or  be  found  within  the  Indian  country,  he  shall  be  liable  to  a  penalty  of  one 
thousand  dollars.     Sec.  2148,  ibid. 

The  Commissioner  of  Iudian  Affairs  is  authorized  and  required,  with  the  approval  of 
the  Secretary  of  the  Interior,  to  remove  from  any  tribal  reservation  any  person  being 
therein  without  authority  of  law,  or  whose  presence  within  the  limits  of  the  reservation 
may,  in  the  judgment  of  the  Commissioner,  be  detrimental  to  the  peace  and  welfare  of 
the  Indians ;  and  may  employ  for  the  purpose  such  force  as  muy  be  necessary  to  enable 
the  agent  to  effect  the  removal  of  such  person.    Sec.  2149.  ibid. 

Indian  Country. — It  will  be  observed  that  the  statute  above  set  forth  applies  to 
Indian  country.  This  term  has  been  defined  by  the  Executive  Departments  and  by  the 
courts  of  the  United  States.  It  was  held  by  the  Judge- Advocate  General  in  October, 
1877,  **  that  the  term  '  Indian  country/  as  employed  in  the  statutes  regulating  trade  and 
intercourse  with  the  Indians  (see,  particularly,  Ch.  IV,  Title  XXVITI,  Rev.  Sts.)  might 
properly  be  defined  iu  general  as  including  the  following  territory,  viz.:  Iudian  reserva- 
tions occupied  by  Iudian  tribes ;  other  districts  so  occupied  to  which  the  Indian  title 
has  not  beeu  extinguished ;  any  districts  not  in  other  respects  Indian  country,  over 
which  the  operation  of  those  statutes  may  be  extended  by  treaty  or  Act  of  Congress."  * 
Dig.  J.  A.  Gen.,  450,  par.  1. 


*  See  this  opinion  as  adopted  and  incorporated  in  G.  O.  97,  Hdqrs.  of  Army,  1W7;  also,  In  the  same 
•connection.  14  Opins.  Att.-Gen..  390;  United  States  vs.  Forty-three  Gallons  of  Whiskey,  8  Otto,  168; 
Bates  vs.  Clark.  5  Id.  204:  United  States  vs.  Seveloff,  2  Sawyer,  811.  That,  in  view  of  the  Act  of  March 
8, 1873.  extending  to  it  certain  provisions  of  the  Act  of  June  80.  1884,  the  Territory  of  Alaska  is  "  Indian 
•country  "  so  Tar  as  concerns  the  introduction  and  disposition  of  spirituous  liquor,  and  that  persons 
violating  such  provisions  may  therefore  be  arrested  by  military  force,— see  In  re  Carr,  8  Sawyer,  810; 
also  citation  from  same  case  in  note  to  Alaska,  ft  2,  and  14  Opins.  Att.-Gen.,  327. 

In  view  of  the  positive  terms  of  Sec.  2140,  Rev.  Sts.,  an  officer  of  the  Army  not  only  may  but  should 
"  take  and  destroy  an  v  ardent  spirits  or  wine  found  in  the  Indian  country  except  such  as  may  be  intro- 
duced therein  by  the  war  Department."  The  section  imposes  this  as  a  **  duty  "  upon  "  any  person  in 
the  service  of  the  United  States"— including,  of  course,  military  as  well  as  civil  officials.  Held,  how- 
ever, that  the  authority  given  by  the  statute  to  destroy  liquor  brought  into  an  Indian  reservation  did 
not  authorize  the  destruction  by  the  military  of  a  building,  the  private  property  of  a  citizen,  in  which 
the  liquor  was  found  stored.    Dig  J.  A.  Gen.,  450.  par.  2. 

Under  Sec.  2160,  Rev.  Sts.,  a  military  commander  may  be  authorized  and  directed  by  the  President 
to  arrest  by  military  force  and  deliver  to  the  proper  civil  authorities  for  trial  any  white  persons  or 
Indians  who  may  be  in  the  Indian  country  engaged  in  furnishing  liquor  to  Indians  in  violation  of  law; 
as  also  to  prevent  by  military  force  the  entry  into  such  country  of  persons  designing  to  introduce 
liquor  therein  contrary  to  law.  Held  that  this  authority  to  prevent  was  clearly  an  authority  to  arrest, 
where  arrests  were  found  necessary  to  restrain  persons  attempting  to  introduce  liquor  or  other  in- 
hibited property.    Ibid.,  par.  8. 

In  view  of  the  duty  devolved  by  Sec.  2140,  Rev.  Sts..  upon  "  any  person  in  the  service  of  the  United 
States,"  to  take  and  destroy  spirituous  liquors  in  the  Indian  country,  held  that  a  post  commander  in 
such  country  who  seized  and  destroyed  a  quantity  of  such  liquors  introduced  into  such  country  with- 
out the  authority  or  the  Secretary  of  War.  but  not  found  within  the  limits  of  his  military  command, 
•had  not  exceeded  his  powers.    Ibid.,  451,  par.  4. 
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considerable  restrictions,  and  "  no  person  apprehended  by  military  force 
under  the  preceding  section  shall  be  detained  longer  than  five  days  after 
arrest  and  before  removal.  All  officers  and  soldiers  who  may  have  any  such 
person  in  custody  shall  treat  him  with  all  the  humanity  which  the  circum- 
stances will  permit."  * 

Removal  of  Trespassers  from  the  Public  Lands. — In  respect  to  the  public 
lands,  the  United  States  stands  in  the  same  position  as  a  private  proprietor 
or  owner  of  lands  in  fee  simple,  and  as  such  may  not  only  eject  trespassers 
from  such  lands,  but  may  resort  to  the  ordinary  remedies  provided  by  law 
for  the  protection  of  real  property  from  intrusion  or  spoliation.*  In  addi- 
tion to  the  remedies  above  described,  the  President  is  expressly  authorized 
t>y  several  statutes*  to  make  use  of  such  military  force  as  he  may  judge 
necessary  and  proper  to  remove  trespassers  from  the  public  lands,  and  to 
remove  or  destroy  any  unlawful  enclosures  of  the  same.  As  has  been 
•explained  in  respect  to  the  removal  of  intruders  from  Indian  reservations, 
the  employment  of  force  thus  authorized  is  not  in  the  nature  of  a  warlike 
or  military  undertaking,  but  rather  resembles  the  action  of  a  sheriff  or  peace 
officer  in  the  removal  of  a  trespasser  or  in  the  execution  of  process  of 
ejectment. 

Enforcement  of  the  Civil  Bights  Law ;  the  Intercourse  Acts ;  the  Health 
Laws  and  the  Elective  Franchise,  etc. — The  President  is  also  empowered, 
by  several  statutes,  to  employ  such  part  of  the  land  and  naval  forces  as  he 
may  deem  necessary  to  enforce  the  provisions  of  the  Civil  Rights  Act;  the 
Intercourse  Laws;  the  laws  respecting  the  enforcement  of  quarantine  and 
health  laws  and  in  the  protection  of  persons  arrested  with  a  view  to  their 
extradition.  "  No  officer  of  the  Army  or  Navy  of  the  United  States  shall 
prescribe  or  fix,  or  attempt  to  prescribe  or  fix,  by  proclamation,  order,  or 
otherwise,  the  qualifications  of  voters  in  any  State,  or  in  any  manner  inter- 
fere with  the  freedom  of  any  election  in  any  State,  or  with  the  exercise  of 
the  free  right  of  suffrage  in  any  State."  * 

1  Section  2151,  Revised  Statutes. 

*  The  provision  of  June  18.  1878,  is  not  to  be  construed  as  interfering  with  the 
authority  and  duty  of  the  President,  to  employ  a  necessary  military  force  for  the  removal 
of  trespassers  from  a  military  reservation;  such  employment  not  being,  properly  speak- 
ing, "for  the  purpose  of  executing  the  law/'  but  a  mere  protecting,  by  the  Executive 
Department,  of  public  property  in  its  military  charge.     Dig.  J.  A.  Gen.,  162,  par  6. 

*  Sec.  2460,  Rev.  Sts.,  Sec.  1,  Act  of  March  8,  1807,  (2  Stat,  at  Large,  445,)  and 
February  25,  1885,  (23  ibid.,  822.) 

*  Title  XXIV,  Rev.  Sts.;  Sees.  5301-5822,  ibid.;  Sec.  4792,  ibid.;  Sees.  5275-5277,  ibid.; 
Sees.  2003,  2004,  ibid.  Squatters  and  other  trespassers  and  intruders  may  and  should  be 
-expelled,  by  military  force  if  necessary,  from  a  military  reservation.*  But  such  persons 
when  they  have  been  suffered  to  own  and  occupy  buildings  on  a  reservation  should  he 
allowed  reasonable  time  to  remove  them.  If  not  removed  after  due  notice  the  same 
should  be  removed  by  the  military.  Material  abandoned  on  a  reservation  by  a  trespasser, 
on  vacating,  may  lawfully  be  utilized  by  the  commander  for  completing  roads,  walks, 
•etc.    Squatters  on  United  States  reservations  may  be  forced  therefrom  by  criminal  pro- 


*8eeG.  0.62  of  1869. 
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Suppression  of  Peonage  in  Hew  Mexico. — Peonage  is  a  term  applied  to  a 
condition  of  involuntary  servitude  which  existed  in  Mexico,  to  which  under 
certain  circumstances  a  debtor  was  reduced,  by  operation  of  law,  until  he 
had  paid  or  worked  out  his  debt.1  The  practice  existed  at  one  time  in  New 
Mexico,  but,  being  opposed  to  the  public  policy  of  the  United  States,  was 
suppressed  by  an  enactment  of  Congress  in  1867.*    The  statute  which  sup* 

ceedings  bad  under  Sec.  5888,  Rev.  Sts.,  or  ejected  by  civil  action.  Dig.  J.  A.  Gen., 
616,par.  13. 

Where  squatters  have  made  any  considerable  improvements  upon  a  reservation,  and 
their  value  has  been  duly  estimated, — as  by  a  board  constituted  by  the  depaitment  com- 
mander and  presenting  in  its  report  all  the  evidence  on  the  subject,— an  award  by  the 
Secretary  of  War,  acquiesced  in  by  the  claimant,  may  be  sued  upon  in  the  Court  of  Claims, 
which  (in  the  absence  of  evidence  of  fraud  or  mistake)  will  accept  such  award  as  con- 
clusive.*   Ibid.,  par.  14. 

The  general  principle  of  the  authority  to  remove  trespassers,  their  structures  and 
property,  from  land  of  the  United  States  embraced  in  a  military  reservation  held  spe- 
cially applicable  where  the  intrusion  was  for  an  injurious  purpose,  as  where  the  object 
was  to  lay  a  sewer  intended  to  discharge  into  a  main  sewer  constructed  by  the  United 
States  upon  and  for  the  use  of  its  own  premises.  In  this  instance,  as  the  trespass  was 
committed  by  the  authorities  of  a  municipality,  advised  that  reasonable  notice  be  given 
them  to  remove  their  property  before  resorting  to  military  force  for  the  purpose,  and  tn<  an- 
time  that  precautions  be  taken  to  prevent  a  connection  between  the  proposed  se*  er  and 
the  sewers  under  the  control  of  the  Uuited  States.     Ibid.,  517,  par.  16. 

Where  certain  persons  had  entered  unlawfully  upon  a  military  reservation,  and  had 
proceeded  to  cultivate  the  soil  of  the  same  for  their  personal  benefit  and  to  lead  off  water, 
needed  for  the  use  of  the  garrison,  in  order  to  irrigate  the  ground  so  cultivated,  <  o  vised 
that  the  commandant  be  instructed  to  give  such  persons  reasonable  notice  to  quit  with 
their  property,  and  if  they  did  not  comply,  to  remove  them  by  military  force  beyond  the 
limits  of  the  reservation,  f    Ibid.,  513,  par.  6. 

The  cutting  of  timber  on  a  military  reservation  is  an  offense  against  the  United  States. 
made  punishable  by  Sec.  5888,  Rev.  Sts.,  as  amended  by  the  Acts  of  June  4,  1888  and 
of  March  8, 1875,  c.  151.  So  grass  cut  on  a  reservation  and  removed  as  hay  would  be 
persoual  property  of  which  the  asportation  would  be  larceny  under  the  Act  of  March  3, 
1875,  c.  144.  And  persons  coming  upon  a  military  reservation  for  the  purpose  of  c  titling 
wood  or  grass,  or  to  plow  up  the  soil,  or  commit  other  trespass,  may  be  remo\ cd  as 
intruders,  and  the  post  commander  should  not  hesitate  to  resort  to  military  force  if  neces- 
sary for  the  purpose.  And  he  may  of  course  prevent  such  trespassers  from  carrying  off 
with  them  any  property  of  the  United  States.     Ibid.,  516,  par.  15. 

Held  that  the  Act  of  March  8,  1875,  "to  protect  ornamental  and  other  trees  on 
government  reservations  and  on  lands  purchased  by  the  United  States,  etc.,  which 
makes  penal  the  unlawful  cutting  or  injuring  of  such  trees,  was  clearly  not  intended  to, 
and  did  not,  preclude  the  reasonable  cutting  of  wood  on  military  reservations,  under  the 
direction  of  the  proper  officer,  for  the  supplying  of  the  necessary  fuel  for  the  garrisons 
stationed  thereon;  the  authority  to  establish  a  reservation,  where  in  fact  lawfully  exisiinjr, 
being  deemed  to  include  an  authority  to  efficiently  maintain  the  same  when  established. 
Ibid.,  513,  par.  4. 

Held  that  the  right  to  the  "free  and  open  exploration  and  purchase"  of  mineral 
lands,  accorded  to  citizens,  etc.,  by  Sec.  2319,  Rev.  Sts.,  could  not  authorize  an  entry, 
for  the  purpose  of  prospecting  for  mines,  upon  a  military  reservation  once  duly  defined 
and  established  by  the  President ;  the  mineral  lands  intended  by  the  statute  being 
clearly  such  as  are  included  within  the  "public  lands"  of  the  United  States.  Ibid., 
par.  5. 

1  Anderson's  Law  Diet.;  Act  of  March  2,  1867  (14  Stat,  at  Large,  546). 

*  The  Act  of  March  2,  1867,  provides  that  •'  the  holding  of  any  person  to  service  or 
labor  under  the  system  known  as  peonage  is  abolished  and  foreverprohibited  in  the 
Territory  of  New  Mexico,  or  in  any  other  Territory  or  State  of  the  United  States ;  and 


•  Maddux  v.  U.  8.,  90  Ct.  CI.  108, 109. 

+  As  to  the  authority  to  remove  trespassers  from  military  reservations,  see  8  Opins.  Att.-Qen.,  868; 
9  id.,  106,  476;  0. 0. 74,  Hdqra.  of  Army.  1860.  That  this  authority  in  not  deemed  to  be  affected  by  th* 
provision  of  sec.  16  of  the  Aot  of  June  18, 1878,  see  Dig.  J.  A.  Gen.,  169,  par.  6. 
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pressed  peonage  contained  the  requirement  that  "every  person  in  the  mili- 
tary and  civil  service  in  the  Territory  of  New  Mexico  shall  aid  in  the 
enforcement "  of  the  section  directing  its  abolition.1 

The  Neutrality  Laws. — Neutrality  is  a  status  or  relation  occupied  by  a 
State  toward  other  States  or  parts  of  States  which  are  engaged  in  public 
war.  The  relation,  from  the  nature  of  the  case,  presumes  the  existence  of  a 
state  of  war,  and  of  belligerents  who  are  participants  therein,  since  in  time 
of  peace  there  can  be  no  status  of  belligerency,  and  as  a  consequence  no 
occasion  for,  or  status  of,  neutrality.  The  neutrality  laws  of  the  United 
States,  however,  are  so  .framed  as  not  only  to  secure  its  neutrality  daring 
the  existence  of  a  state  of  public  war,  but  to  enable  its  friendly  relations  to 
be  maintained  with  States  in  which  disaffection  or  insurrection  exists,  but 
with  which  the  United  States  is  and  desires  to  continue  at  peace.  These 
statutes  may  therefore  become  operative  before  a  state  of  public  war  has 
been  declared  or  even  acknowledged  to  exist. 

Acts  Forbidden. — It  is  the  purpose  of  the  neutrality  laws  of  the  United 
States  to  preserve  its  friendly  relations  with  belligerents,  by  refraining  from 
giving  to  either  party  any  assistance  in  the  prosecution  of  an  existing  war. 
To  that  end  the  neutrality  laws,  under  appropriate  penalties,  forbid: 
(1)  making  the  territory  of  the  United  States  a  recruiting-ground  for  either 
belligerent;  (2)  fitting  out,  arming,  or  equipping  a  military  or  naval  expedi- 
tion within  its  territory,  for  the  purpose  of  carrying  on  hostile  operations 
against  a  State  with  which  the  United  States  is  at  peace;  and  (3)  augment- 
ing the  armament  or  equipment  of  such  an  expedition  within  its  ports  or 
territorial  waters.  With  a  view  to  the  adequate  enforcement  of  these 
statutes,  the  President  is  empowered  to  make  use  of  such  portions  of  the 
land  or  naval  forces  as  he  may  deem  necessary  in  preventing  the  departure 
of  such  expeditions,  in  taking  possession  of  and  detaining  vessels,  or  in 
compelling  the  departure  of  such  vessels  as  "  by  the  laws  of  nations  or  the 


all  acts,  laws,  resolutions,  orders,  regulations,  or  usages  of  the  Territory  of  New  Mexico,  or 
of  any  other  Territory  orState,  which  have  heretofore  established,  maintained,  or  enforced, 
or  by  virtue  of  which  any  attempt  shall  hereafter  be  made  to  establish,  maintain,  or 
enforce,  directly  or  indirectly,  the  voluntary  or  involuntary  service  or  labor  of  any  per- 
sons as  peons,  in  liquidation  of  any  debt  or  obligation,  or  otherwise,  are  declared  null 
and  void."# 

1  Section  2  of  the  same  Act  required  that  "  every  person  in  the  military  or  civil  ser- 
vice in  the  Territory  of  New  Mexico  shall  aid  in  the  enforcement  of  the  preceding  sec- 
tion." f    See,  also,  Sections  5526  and  5582,  Revised  Statutes. 

Prior  to  the  passage  of  the  Act  above  cited,  it  was  held  by  the  Judge- Advocate 
General  that  "  in  view  of  the  provision  of  the  Act  of  July  17,  1862,  that  *  no  person  in 
the  military  service  shall  assume  to  decide  upon  the  validity  of  the  claim  of  any  person 
to  the  service  or  labor  of  any  other  person,  or  surrender  up  any  such  person  to  the 
claimant,  on  pain  of  being  dismissed  from  the  service,'  fold  that  an  officer  of  the  Army 
stationed  in  New  Mexico,  who  caused  to  be  delivered  to  his  former  master  there  a  fugi- 
tive peon,  was  liable  to  trial  by  court-martial,  and.  upon  conviction,  to  dismissal."  Dig. 
J.  A.  Gen.,  585.  * 

•  Section  1990,  Revised  Statutes, 
t  Section  '991,  ibid. 
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treaties  of  the  United  States  ought  not  to  remain  within  the  United 
States."1 


1  For  the  neutrality  laws,  see  §§  5281-5291,  Revised  Statutes. 

The  Neutrality  Act  has  been  uniformly  treated  by  the  executive  departments  and  by- 
judges  of  the  United  States  courts  as  embracing  warlike  enterprises  set  on  foot  in  this 
country  against  a  friendly  power  at  peace  with  all  the  world.  U.  S.  vs.  Sullivan,  9 
N.  Y.  Leg.  Obs.,  257. 

The  organization  in  one  country  or  State  of  combinations  to  aid  or  abet  rebellion  in 
another,  or  iu  any  other  way  to  act  on  its  political  institutions,  is  a  violation  of  national 
amity  and  comity,  and  an  act  of  semi-hostile  interference  with  the  affairs  of  other  peo- 
ples. .  .  .  But  there  is  no  municipal  law  to  forbid  and  punish  such  combinations 
either  in  the  United  States  or  Great  Britain.     Opin.  Att.-Gen.,  216. 

The  policy  of  this  country  is,  and  ever  has  been,  a  perfect  neutrality  and  non-inter- 
ference in  the  quarrels  of  other  nations.     3  Opin.  Att.-Gen.,  789. 

The  Act  of  April  80,  1818,  like  that  of  June  5,  1794,  was  intended  to  secure,  beyond 
all  risk  of  violation,  the  neutrality  and  pacific  policy  which  they  consecrate  as  our  fun- 
damental law.    Ibid.,  741. 

The  eulistmeut  of  seamen  or  others  for  marine  service  on  Mexican  steamers  in  New 
York,  they  not  being  Mexicans  transiently  within  the  United  States,  is  a  clear  violation 
of  Section  5282,  and  the  persons  enlisted,  as  well  as  the  officers  enlisting  them,  are  liable 
to  the  penalties  thereby  incurred.    4  Opin.  Att.-Gen.,  886. 

This  sectiou  applies  to  foreign  consuls  raisins  troops  iu  the  United  States  for  the 
military  service  of  Great  Britain.  7  ibid.,  367.  It  does  not  apply  to  those  who  go  abroad 
for  foreign  enlistment,  or  to  those  who  transport  such  persons.  U.  S.  vs.  Kuzinski,  2 
Sprague,  7.  The  enlistment  must  be  made  withiu  the  territory  of  the  United  States, 
and  the  section  does  not  apply  to  one  who  goes  abroad  with  intent  there  to  enlist.  Ibid. 
The  words  "soldier"  and  "  enlist,"  as  used  in  this  section,  are  to  be  understood  in  their 
technical  sense.    Ibid. 

To  constitute  an  offense  under  Section  5283,  the  vessel  must  be  fitted  out  and  armed 
with  the  specific  intent.  U.  S.  vs.  Skinner,  1  Brun.  Coll.  Cases.  It  is  not  necessary 
that  ihe  vessel  should  be  armed  or  manned  for  the  purpose  of  committing  hostilities 
before  she  leaves  the  United  States  if  it  is  the  intention  that  she  shall  be  so  fitted  subse- 
quently (The  City  of  Mexico,  28  F.  R.f  148),  or  if  the  separate  parts  of  the  expedition 
are  to  be  united  on  the  high  seas.  U.  S.  vs.  The  Mary  N.  Hogan,  18  Fed.  Rep.,  529, 
and  20  ibid.,  50. 

The  status  of  the  insurgent  party  will  be  regarded  by  the  courts  as  it  is  regarded  by 
the  political  or  executive  departments  of  the  United  States  at  the  time  of  the  commis- 
sion of  the  alleged  offense.  Gelston  vs.  Hoyt,  3  Wheat.,  246,  824;  U.  S.  vs.  Palmer, 
ibid ,  610.  625;  Kennett  vs  Chambers,  14  How.,  38;  Wharton,  Int.  Law  Dig.,  551.  552; 
U.  8.  vs.  Trumbull,  48  F.  R.,  99,  104.  The  word  "  people,"  as  used  in  this  section,  "is 
one  of  the  denominations  applied  by  the  Act  of  Congress  to  a  foreign  power."  U.  S.  vs. 
Quincy,  6  Pet.,  445. 

I  know  of  no  law  or  regulation  which  forbids  auy  person  or  government,  whether 
the  political  designation  be  real  or  assumed,  from  purchasing  arms  from  the  citizens  of 
the  United  States  and  shipping  them  at  the  risk  of  the  purchaser.  10  Opin.  Att.-Gen., 
452.  The  sending  of  munitions  of  war  from  a  neutral  country  to  a  belligerent  port  for 
sale  as  articles  of  commerce  is  unlawful  only  as  subjecting  such  property  to  capture. 
The  Santissiraa  Trinidad,  7  Wheat.,  283;  The  City  of  Mexico,  24  F.  R.,  924.  It  is  the 
right  of  a  belligerent  to  purchase  goods  and  instruments  of  war  in  a  neutral  nation,  but 
it  may  be  deuied  by  a  law  passed  for  such  purpose.     10  Opin.  Att.-Gen.,  61. 

The  provisions  of  this  section  do  not  apply  to  a  vessel  which  receives  arms  and 
munitions  of  war  in  this  country  as  cargo  merely,  with  intent  to  carry  them  to  a  party 
of  iusurgents  in  a  foreign  country,  but  not  with  the  intent  that  they  shall  constitute  any 
part  of  the  fittinirs  or  furnishings  of  the  vessel  herself.  U.  8.  vs.  The  Itata,  56  F.  R., 
608;  U.  S.  vs.  2000  Cases  of  Rifles,  ibid.  A  vessel  is  not  liable  to  forfeiture  under  this 
section,  nor  is  she  liable  to  condemnation  as  piratical  on  the  ground  that  she  is  in  the 
employ  of  an  insurgent  party  which  has  not  been  recognized  by  the  United  States  as 
having  belligerent  rights.  U.  S.  vs.  The  Itata,  56  F.  R„  608;  U.  S.  vs.  Weed,  5  Wall., 
62;  The  Watchful,  6  Wall.,  91. 

In  the  case  of  The  Horsa  (163  U.  S.,  632),  decided  on  appeal  in  the  Supreme  Court  of 
the  United  States  on  May  25,  1896.  it  was  held  "  that  any  combination  of  men  organ- 
ized to  go  to  Cuba  to  make  war  upon  its  government,  provided  with  arms  and  ammu- 
nition, constitutes  a  military  expedition.    It  is  not  necessary  that  the  men  shall  be 
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Restriction  upon  the  Use  of  Military  Force. — The  several  grants  of 
power  to  the  Executive  in  connection  with  the  use  of  military  force  are 
coupled  with  an  important  statutory  restriction  which  makes  it  unlawful 
"  to  employ  any  part  of  the  Army  of  the  United  States,  as  a  posse  comitatus 
or  otherwise,  for  the  purpose  of  executing  the  laws  except  in  such  cases  and 
under  such  circumstances  as  such  employment  of  said  force  may  be  expressly 
authorized  by  the  Constitution  or  by  Act  of  Congress."  * 

The  duty  of  sheriffs,  magistrates,  coroners,  and  other  civil  officers  in 
respect  to  the  preservation  of  the  peace  is  well  known;  it  is  an  outgrowth  of 
the  common  law  and  has  been  recognized  by  statute  in  most  States  of  the 
Union.  Whenever,  in  the  opinion  of  the  sheriff,  the  responsible  conservator 
of  the  peace,  such  a  course  becomes  necessary,  he  may  summon  to  his  assist- 
ance what  is  known  as  the  posse  comitatusy  that  is,  the  body  of  male  citizens 
of  the  county  above  fifteen  years  of  age,  and  may  command  them  to  aid 
him  in  the  execution  of  process,  in  the  preservation  of  the  peace,  and  in  the 
performance  of  other  lawful  duties  requiring  and  involving  the  use  of 

drilled,  put  in  uniform,  or  prepared  for  efficient  service,  nor  that  they  shall  have  been 
organized  as  or  according  to  the  tactics  or  rules  which  reiate  to  what  is  known  as  infan- 
try, cavalry,  or  artillery.  It  is  sufficient  that  they  shall  have  combined  and  organized 
here  to  go  there  and  make  war  on  a  foreign  government,  and  to  have  provided:  them- 
selves with  the  means  of  doing  so.  Whether  such  provision,  as  by  arming,  etc.,  is 
necessary  need  not  be  decided  in  this  case.  Nor  is  it  important  that  they  intended  to 
make  war  as  an  independent  J>ody  or  in  connection  with  others.  Where  men  go  with- 
out such  combination  and  organization  to  enlist  as  individuals  in  a  foreign  army,  they 
do  not  constitute  such  military  expedition,  and  the  fact  that  the  vessel  carrying  them 
might  carry  arms  as  merchandise  would  not  be  important."  See,  also,  The  Estrella,  4 
Wh.,  298;  The  Gran  Para,  7  Wh.,  471;  The  Santa  Maria,  7  Wh.,  490.  The  Monte 
Allege,  7  Wh.,  520;  U.  8.  vs.  Reyburn,  6  Pet.,  852;  U.  S.  t».  Quincy.  6  Pet.,  445.  The 
word  ••  people,"  as  used  in  Section  5288,  Revised  Statutes,  covers  any  insurgent  or  insur- 
rectionary body  conducting  hostilities,  although  its  belligerency  has  not  been  recognized 
by  the  United  States.    The  Three  Friends,  166  U.  S.,  1. 

The  repair  of  Mexican  war-steamers  in  the  port  of  New  York,  together  with  the 
augmenting  their  force  by  adding  to  the  number  of  their  guns  or  by  changing  those 
originally  on  board  for  those  of  larger  calibre,  or  by  the  addition  of  any  equipment 
solely  applicable  to  war,  is  a  violation  of  Section  5285.  But  the  repair  of  their  bottoms 
or  copper,  etc.,  does  not  constitute  any  increase  or  augmentation  of  force  within  the 
meaning  of  the  Act,  and  the  steamers  are  not  liable  to  seizure  by  any  judicial  process 
under  it.    4  Opin.  Att.-Gen.,  386. 

The  taking  on  of  a  crew  of  American  citizens,  or  of  aliens  domiciled  in  the  United 
States,  would  constitute  a  violation  of  this  section.    The  Alerta,  9  Cranch,  359. 

When  a  party  of  insurgents  already  organized  and  carrying  on  war  against  the  gov- 
ernment of  a  foreign  country  send  a  vessel  to  procure  arms  and  ammunition  in  the 
United  States,  the  act  of  purchasing  such  arms  and  ammunition  and  placing  them 
aboard  the  vessel  is  not  within  the  scope  of  Section  5286,  which  prescribes  a  penalty  for 
every  person  who,  within  the  limits  of  the  United  States,  begins  or  sets  on  foot  or  pre- 
pares or  provides  the  means  for  any  military  expedition  or  enterprise  "  to  be  carried  on 
from  thence."  Such  expeditions  and  enterprises  must  originate  within  the  jurisdiction 
of  the  United  States,  and  the  terms  of  the  statute  do  not  apply  to  an  expedition  origi- 
nating within  the  territory  of  a  foreign  state.  U.  S.  ts.  Trumbull,  48  F.  R.,  99.  For  the 
liability  of  the  officers  of  the  ship,  see  U.  S.  vs.  Rand,  17  Fed.  Rep.,  142. 

The  law  (Section  5289,  Revised  Statutes)  does  not  prohibit  armed  vessels  belonging  to 
citizens  of  the  United  States  from  sailing  out  of  our  ports  ;  it  only  requires  the  owners  to 
give  security  that  such  vessels  shall  not  be  employed  by  -them  to  commit  hostilities 
against  foreign  powers  at  peace  with  the  United  States.     U.  S.  vs.  Quincy,  5  Pet.,  445. 

i  Sec.  15.  Act  of  June  18,  1878  (20  Stat,  at  Large,  152). 
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physical  force.  The  several  marshals  of  the  United  States  are  similarly 
empowered  to  command  the  services  of  bystanders  in  the  execution  of  process 
of  the  Federal  courts  and  in  the  preservation  of  the  Federal  peace,  that  is, 
in  the  enforcement  of  the  laws  of  the  United  States  as  distinguished  from 
those  of  tlie  several  States. 

Purpose  of  the  Restriction. — It  was  the  purpose  of  this  restriction  to 
prohibit  the  use  of  the  troops  of  the  United  States,  either  individually  or  in 
organized  bodies,  as  parts  of  the  posse  comitatus,  State  or  Federal,  by 
making  their  use  unlawful  for  the  purpose  of  executing  the  laws,  except 
in  such  cases  and  under  such  circumstauces  as  such  employment  of  said  force 
may  be  expressly  authorized  by  the  Constitution  or  by  Act  of  Congress.1 

1  Inasmuch  as  it  was  not  expressly  authorized  by  any  Act  of  Congress  that  Uuiled 
States  marshals  should  be  empowered  to  summon  the  military  to  serve  on  a  posse  comi- 
tatus  (hut  tliis  was  authorized  only  indirectly  and  impliedly  by  the  provision  of  the  Act 
of  September  24,  1789,  incorporated  lu  Section  787  of  the  Revised  Statutes),*  the  Aimy 
could  not,  under  the  existing  law,  legally  act  on  the  posse  comitatus  of  a  marshal  or 
deputy  maishal  of  the  United  States.f    Dig.  Opin.  J.  A.  Gen.,  162,  par.  6. 

Iu  the  absence  of  such  an  "unlawful  combination"  as  i»  contemplated  by  Sectiou 
5298,  Revised  Statutes,  the  President  would  not  be  authorized  to  employ  a  military 
force  to  assist  inspectors  of  customs  iu  seizing  smuggled  property  or  arresting  persons 
concerned  iu  violations  of  the  revenue  laws,  such  au  employment  not  being  expressly 
authorized  by  any  statute.    Ibid. 

Whenever  a  marshal  or  deputy  marshal  was  prevented  from  making  due  service 
of  judicial  process,  for  the  arrest  of  persons  or  otherwise,  by  the  forcible  i  esistancc  or  oppo- 
sition of  an  unlawful  combination  or  assemblage  of  persons,,  the  President  was  expressly 
authorized  by  Section  5298,  Revised  Statutes,  to  employ  such* part  of  the  army  as  he  might 
deem  necessary  to  secure  the  due  service  of  such  process  and  execute  the  law;  first, 
however,  in  any  such  case  (as  in  any  case  arising  under  Sections  5297  and  5299)  making 
proclamation  as  required  by  Section  5300.    Ibid. 

Notwithstanding  the  legislation  of  June  18,  1878,  the  President  was  authorized 
to  employ  the  military  to  arrest  and  prevent  persons  engaging  in  introducing  liquor  into 
the  Iudian  country  contrary  to  law,  as  also  to  arrest  persons  being  otherwise  in  the  Indian 
country  in  violation  of  law,}  or  to  make  the  arrest  therein  of  Indians  charged  with  the 
commission  of  crime,  such  employment  being  expressly  authorized  by  Sections  2150  and 
2152,  Revised  Statutes.    Ibid. 

The  President  was  authorized  by  Section  2150,  Revised  Statutes,  to  remove  by 
military  force,  after  a  reasonable  notice  to  quit,  certain  persons  commorant  upon  an 
Indian  reservation  contrary  to  the  terms  of  a  treaty  between  the  United  States  and  the 
tribe  occupying  the  reservation,  and  who  therefore  were  there  "in  violation  of  law"  in 
the  sense  of  that  section,  §   Ibid. 

The  provision  of  June  18,  1878,  was  not  to  be  construed  as  interfering  with  the 
author!  y  and  duty  of  the  President  to  employ  a  necessary  military  force  for  the  removal 
of  trespassers  from  a  military  reservation,  such  employment  not  being,  properly  speak- 
ing, "  for  the  purpose  of  executing  the  laws,"  but  a  mere  protecting,  by  the  executive 

wApTi!L£lfSa»fitV"^iii*  Jf?  :   **tter  of„ Attoroey-Oeneral  Evart*  to  the  United  States  marshal  for  the 

££^J&£*  °f  FKd*'  A%Tney"Sff ff"*1  XSPft  $"£**  *\ ,888;  <*wal  Instruct ions  to  United 
8tates  marshals  from  Attorney-General  Tuft,  published  In  General  Orders,  W,  Headquarters  of  Army, 

19  0+  hTNsS  *  8lmtUr  effect'  °Plnlon  of  to6  Attorney-General  of  October  10, 1878  (18  Opln.,  182);  also 

%\ But  note  that.  In  view  of  the  provisions  of  8ection  2151,  Revised  Statutes,  an  officer  of  the  Armv 
who  detains  a  person  arrested  under  Section  2150  longer  than  five  days  before  "conveyinir  him  to  the 
civil  authority/'  or  subjects  him  when  in  arrest  to  unreasonably  harsh  treatment.  rpnSers  him-elf 
5  *Wd  °7*n  n      dama*e8  f  or  fal8e  imprisonment.    In  re  Carr,  8  Sawyer,  818;  Waters  w.  Campbell, 

I  See  14  Opin.  Att.-Gen.,  451;  20  ibid.,  245 ;  snd  note  the  proclamation  of  the  President  published 
in  General  Orders  1«.  Headquarters  of  Army,  1880,  relating  to  the  Intrusion  of  unauthorised  persons 
removaHf  o f       °  Terrltory    *nd  decUrm*  **  the  ±nny  wo«'<i  be  employed  to  effectual  theS 
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Use  of  Military  Force  in  the  Execution  of  the  Law. — If  time  will  admit, 
applications  for  the  use  of  troops  for  such  purposes  must  be  forwarded,  with 
statements  of  all  material  facts,  for  the  consideration  and  action  of  the 
President;  but  in  case  of  sudden  and  unexpected  invasion,  insurrection,  or 
riot,  endangering  the  public  property  of  the  United  States,  or  in  case  of 
attempted  or  threatened  robbery  or  interruption  of  the  United  States  mails, 
or  other  equivalent  emergency  so  imminent  as  to  render  it  dangerous  to 
await  instructions  requested  through  the  speediest  means  of  communication, 
an  officer  of  the  Army  may  take  such  action  before  the  receipt  of  instructions 
as  the  circumstances  of  the  case  and  the  law  under  which  he  is  acting  may 
justify,  and  will  promptly  report  his  action  and  the  circumstances  requiring 
it  to  the  Adjutant-General  of  the  Army,  by  telegraph  if  possible,  for  the 
information  of  the  President.1 

In  the  enforcement  of  the  laws  troops  are  employed  as  a  part  of  the  mili- 
tary power  of  the  United  States,  and  act  under  the  orders  of  the  President 
as  Commander-in-Chief.  They  cannot  be  directed  to  act  under  the  orders 
of  any  civil  officer.  The  commanding  officers  of  troops  so  employed  are 
directly  responsible  to  their  military  superiors.  Any  unlawful  or  unautho- 
rized act  on  their  part  would  not  be  excusable  on  the  ground  of  an  order  or 
request  received  by  them  from  a  marshal  or  any  other  civil  officer.* 

department,  of  public  property  in  its  military  charge.  *  Dig.  Opin.  J.  A.  Gen.,  162, 
par.  6. 

In  the  absence  of  any  express  provision  contained  in  the  acts  authorizing  the  Presi- 
dent to  make  reservations  of  forest  lands  (Acts  of  September  25  and  October  1, 1890,  and 
March  3,  1891,  sec.  24),  by  which  he  is  expressly  empowered  to  use  the  army  in  execu- 
tion of  such  statutes,  held  that  the  President  would  not  be  authorized  to  employ,  as  a 
posse  comitatus  or  otherwise,  the  military  forces  to  aid  in  enforcing  the  regulations 
established  by  the  Secretary  of  the  Interior  for  the  care  and  management  of  such  lands. 
Such  employment,  if  permitted,  would  render  the  troops  trespassers  and  liable  to  civil 
suits  and  prosecutions.    Ibid.,  165.  par.  9. 

1  Paragraph  489,  Army  Regulations  of  1895.  The  following  paragraphs  of  the 
Army  Regulations  of  1895  also  contain  Instructions  as  to  the  manner  in  which  troops 
shall  be  employed : 

Officers  of  the  Army  will  not  permit  troops  under  their  command  to  be  used  to  aid 
the  civil  authorities  as  a  posse  comitatus,  or  in  execution  of  the  laws,  except  as 
provided  in  the  foregoing  paragraph  (paragraph  487).     Pur.  488,  A.  R.  1895. 

5  Par.  490,  Ibid.  Troops  called  into  action  against  a  mob  forcibly  resisting  or 
obstructing  the  execution  of  the  laws  of  the  United  States,  or  attempting  to  destroy 
property  belongiug  to  or  under  the  protection  of  the  United  States,  are  governed  by  the 
general  regulations  of  the  Army  and  apply  military  tactics  in  respect  to  the  manner  in 
which  they  shall  act  to  accomplish  the  desired  end.  It  is  purely  a  tactical  question  in 
what  manner  they  shall  use  the  weapons  with  which  they  are  armed — whether  by  fire 
of  musketry  and  artillery  or  by  the  use  of  bayonet  and  sabre,  or  by  both,  and  at  what 
stage  of  the  operations  each  or  either  mode  of  attack  shall  be  employed.  This  tactical 
question  will  be  decided  by  the  immediate  commander  of  the  troops,  according  to  his 
judgment  of  the  situation.  The  tire  of  troops  should  be  withheld  until  timely  warning 
has  been  given  to  the  innocent  who  may  be  mingled  with  the  mob.  Troops  must  never 
tire  into  a  crowd  unless  ordered  by  their  commanding  officer,  exoepl  that  single 
selected  sharpshooters  may  shoot  down  individual  rioters  who  have  fired  upon  or  thrown 
missiles  at  the  troops.    As  a  general  rule  the  bayonet  aloue  should  be  used  against  mixed 


•  "  Due  caution  should  be  observed,  however,  that  in  executing  this  duty  there  be  no  unnecessary 
or  wanton  harm  done  to  persons  or  propetty."    Opin.  Att.-Gen.,  476. 
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Duty  of  the  Army  to  Refrain  from  Interference. — It  has  been  seen  that 
in  all  cases  of  civil  disorders  or  domestic  violence  it  is  the  duty  of  the  Army 
to  preserve  an  attitude  of  indifference  and  inaction  till  ordered  to  act  by  the 
President,  by  the  authority  of  the  Constitution  or  other  public  statute.1 

crowds  in  tbe  first  stages  of  a  revolt.  But  as  soon  as  sufficient  warning  has  been  given 
to  enable  tbe  innocent  to  separate  themselves  from  the  guilty,  the  action  of  the  troops 
should  be  governed  solely  by  the  tactical  considerations  involved  in  the  duty  they  are 
ordered  to  perform.  They  should  make  their  blows  so  effective  as  to  promptly  suppress 
all  resistance  to  lawful  authority,  and  should  stop  the  destruction  of  life  the  moment 
lawless  resistance  has  ceased.  Punishment  belongs  not  to  the  troops,  but  to  the  courts 
of  justice.    Par.  491,  Army  Regulations  of  1895. 

1  Dig.  J.  A.  Gen.,  164,  par.  7.  An  officer  or  soldier  may,  indeed,  interfere  to  arrest 
a  person  in  the  act  of  committing  a  crime,  or  to  prevent  a  breach  of  the  peace  in  his 
presence,  but  this  he  does  as  a  citizen  and  not  in  his  military  capacity.  Anjr  combined 
effort  by  the  military,  as  such,  to  make  arrests  or  otherwise  preveut  breaches  of  the 
peace  or  violations  of  law  in  civil  cases,  except  by  the  order  of  the  President,  must 
necessarily  be  illegal.  In  a  case  of  civil  disturbance  in  violation  of  the  luws  of  a  State, 
a  military  commander  cannot  volunteer  to  intervene  with  his  command  without  incurring 
a  personal  responsibility  for  his  acts.  In  the  absence  of  the  requisite  orders  he  may  not 
even  march  or  array  his  command  for  the  purpose  of  exerting  a  moral  effect  or  any  effect 
in  terrorem;  such  a  demonstration,  indeed,  could  only  compromise  the  authority  of  the 
United  States,  while  insulting  the  sovereignty  of  the  State.  Ibid.,  164,  par.  7.  See, 
also.  General  Orders,  No.  26,  Adjutant- General's  Office,  of  1894  (A.  R.,  487),  for  in- 
structions as  to  the  use  of  the  military  force  in  support  of  the  civil  authority. 


OHAPTEE  XIX. 

THE  ARTICLES  OF  WAR. 

History  of  the  British  Articles. — In  the  early  history  of  military  institu- 
tions in  England,  from  which,  as  has  been  seen,  oar  own  military  policy  was- 
in  great  part  derived,  military  law  existed  only  in  time  of  war.  When  war 
broke  out  troops  were  raised  as  occasion  required,  and  ordinances  for  their 
government,  or,  as  they  were  afterwards  called,  Articles  of  War,  were  issued 
by  the  crown,  with  the  advice  of  the  constable,  or  of  the  peers,  and  other 
experienced  persons;  or  were  enacted  by  the  commander-in-chief  in  pursu- 
ance of  an  authority  for  that  purpose  given  in  his  commission  from  the 
crown.1  These  ordinances  or  articles,  however,  remained  in  force  only 
during  the  service  of  the  troops  for  whose  government  they  were  issued,  and 
ceased  to  operate  on  the  conclusion  of  peace.  Military  law  in  time  of 
peace  did  not  come  into  existence  in  statutory  form  till  the  passing  of  the 
first  Mutiny  Act  in  1689.1 

The  system  of  governing  troops  on  active  service  by  Articles  of  War 
issued  under  the  prerogative  power  of  the  crown,  whether  issaed  by  the- 
king  himself,  or  by  the  commander-in-chiefs  or  other  officers  holding  com- 
missions from  the  crown,  continued  from  the  time  of  the  Conquest  till  long 
after  the  passing  of  annual  Mutiny  Acts,9  and  did  not  actually  cease  till  the 
prerogative  power  of  issuing  such  articles  was  superseded,  in  1803,  by  a 
corresponding  statutory  power.4  Numerous  copies  of  these  Articles  are  in 
existence  prepared  and  issued  on  the  occasions  of  the  various  wars,  both 
foreign  and  domestic,  in  which  England  has  been  involved  from  time  to- 
time  since  the  period  of  the  Norman  Conquest. 

The  earliest  complete  code  seems  to  have  been  the  "  Statutes,  Ordi- 
nances, and  Customs  "  of  Eichard  II.,  issued  by  him  to  his  army  in  the  ninth 
year  of  his  reign  (1385),  and  probably  on  the  occasion  of  the  war  with 
France.5  Domestic  dissensions  gave  occasion  for  the  orders  for  the  English 
army  promulgated  by  Henry  VII.  before  the  battle  of  Stoke;  *  and  in  the 

1 II.  Grose,  Military  Antiquities.  58  ;  see.  also,  Commission  in  Rymer's  Fo&dera. 

•  Sir  Henry  Thring,  Manual  of  Military  Law,  pp.  7-18. 

•  Barweis  vs.  Keppel,  2  Wilson's  Reports,  314. 
4  43  Geo.  Ill,  ch.  20. 

'  II.  Grose.  Military  Antiquities,  69.    This  code  contained  26  Articles.    The  author 
does  not  mention  the  much  more  elaborate  code  of  Henry  V. 

•  Ibid.,  70. 
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Great  Rebellion  the  king  and  the  parliamentary  leaders  alike  governed 
their  armies  by  Articles  of  War.  On  the  side  of  the  crown,  Articles  or 
*'  Ordinances  of  War,"  as  they  were  then  called,  were  established  by  the 
Earl  of  Northumberland  in  1639  for  the  regulation  of  the  army  of 
Charles  I. ;  while  in  1642  Lord  Essex,  the  leader  of  the  parliamentary  forces, 
under  authority  given  by  an  ordinance  of  the  Lords  and  Commons,  put 
forth  Articles  of  War  which  were  almost  identical  in  language  with  the 
Royal  Articles.1  Articles  of  War  were  also  issued  by  Charles  II.  in  1666,* 
when  the  French  war  was  declared,  and  in  1672,*  upon  the  outbreak  of  the 
Dutch  war;  and  similar  articles  were  issued  by  James  II.  in  1685  and  1686  ;* 
the  former  on  the  occasion  of  Monmouth's  Rebelliou. 

The  Duke  of  Albemarle's  Articles  (1666)  and  Prince  Eupert's  (1672)— 
more  particularly  the  latter — were  framed  on  the  model  of  those  of  the 
Earls  of  Essex  (1642)  and  Northumberland  (1640),  which  were  very  much 
.alike  and  in  many  respects  resembled  those  of  the  Earl  of  Arundel  (1639) 
the  nearest  preceding  set  in  point  of  time.     Of  the  Earl  of  Arundel's  Code, 
twenty-three  articles  relate  to  subjects  treated  of  in  the  Code  of  Gustavus 
Adolphus  (1621);  *  and  the  language  of  the  two  codes  is  often  sufficiently 
.alike  to  suggest  the  probability  that  Arundel's  Code  owed  some  of  its  pro- 
visions to  the  Code  of  Gustavus  Adolphus,*  possibly  to  some  extent  through 
the  British  Code  of  1625.     Indeed,  to  the  Code  of  Gustavus  Adolphus, 
through  intervening  codes,  we  may  perhaps  even  trace  some  of  our  own 
Articles  of  War  now  in  force.     At  least  it  contains  provisions  correspond- 
ing— in  some  cases  not  unsuggestively — with  the  following  Articles  of  our 
Code,  viz.:  Articles  17,  20,  21,  22,  26,  27,  38,  39,  41,  43,  46,  55,  56,  and 
62. 7 

The  British  Articles  of  War,  although  they  remained  substantially 
unchanged  in  matters  essential  to  discipline,  were  frequently  modified  in 
respect  to  details;  and  new  editions  were  issued  from  time  to  time, 
especially  during  the  last  half  of  the  eighteenth  century,'  a  period  during 
which  great  wars  were  undertaken  and  large  acquisitions  of  territory  made 
throughout  the  world,  involving  as  a  consequence  the  employment  of  con- 
siderable military  forces  on  foreign  service.     In  evidence  of  this  seven  Bets  of 


1  1  Clode.  Mil.  Forces  of  the  Crown,  App.  VI  and  VII. 

*  Known  as  the  Duke  of  Abemarle's  Articles. 
8  Known  as  Prince  Rupert's  Articles. 

*  Known  a*  King  James's  Articles.   A  copy  of  this  code  maybe  consulted  in  II.  Win- 

throp.  App.  V.  pp.  26-87. 

1  This  in  itself  would  not,  however,  be  in  any  respect  conclusive  of  a  connection 
between  them,  because  military  codes  must  from  their  very  nature  relate  in  general 
to  the  same  matters  of  military  discipline.    J.  A.  G. 

•  For  a  complete  copy  of  this  important  code  see  II.  Winthrop,  Mil.  Law,  App.  Ill, 
pp.  8-23. 

1  Judge- Advocate  General  Lieber.  ,„-,-,- 

•  Sets  of  Articles  were  issued  in  the  years  1760, 1769, 1771. 1772, 1773,  1774,  and  1775 
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Articles  were  issued  between  the  years  1766  and  1775.  Of  these  the  Articles 
of  1774  were  probably  those  from  which  onr  own  Articles  of  1775  and  1776 
were  obtained. x 


1  This  view  is  sustniued  by  the  fact  that  in  two  places  our  Articles  of  1775  and  1776 
correspond  more  closely  with  the  British  Articles  of  1774  than  with  those  of  1765.  Thus 
Article  V  of  our  code  of  1775  was  as  follows : 

"Any  officer  or  soldier  who  shall  begin,  excite,  cause,  or  loin  in  any  mutiny  or 
sedition  in  the  regiment,  troop,  or  company  to  which  he  belongs,  or  in  any  other 
regiment,  troop,  or  company  of 'the  Coutineutal  forces,  either  by  laud  or  sea,  or  in  any 
pa*  t,  post,  detachment,  or  guard,  on  any  pretense  whatsoever,  shall  suffer  such  punish- 
ment as  by  a  general  court-martial  shall  be  ordered." 

The  corresponding  Article  iu  the  British  code  of  1774  was  as  follows  : 

"  Any  Officer  or  Soldier  who  shall  begin,  excite,  cause,  or  loin  in  any  Mutiny  or 
Sedition  in  the  Regiment,  Troop,  or  Company  to  which  he  belongs,  or  in  any  other 
Regiimnt,  Troop,  or  Company,  either  of  Our  Land  or  Marine  Forces,  or  in  any  other 
Party,  Post.  Detachment,  or  Guard,  on  any  pretense  whatsoever,  shall  suffer  Death,  or 
such  other  punishment  as  by  a  Court-martial  shall  be  iuflicted." 

Whereas  the  Article  in  the  code  of  1765  was  as  follows  : 

"  Any  Officer  or  Soldier  who  shall  begin,  excite,  cause,  or  join  in  any  Mutiny  or 
Sedition  in  the  Troop,  Company,  or  Regiment  to  which  he  belongs,  or  in  any  other 
Troop  or  Company  in  Our  Service,  or  in  any  Party,  Post,  Detachment,  or  Guard,  on 
any  Pretense  whatsoever,  shall  suffer  Death,  or  such  other  Punishment  as  by  a  Court- 
martial  shall  be  inflicted." 

It  will  be  noticed  that  our  Article  much  more  nearly  corresponds  with  the  British 
Article  of  1774  than  with  that  of  1765. 

So  the  last  Ariicle  of  our  code  of  1776  was : 

"  All  crimes  not  capital,  and  all  disorders  and  neglects  which  officers  and  soldiers 
may  be  guilty  of,  to  the  prejudice  of  good  or.ler  and  military  discipline,  though  not 
mentioued  in  the  above  articles  of  war,  are  to  be  taken  cognizance  of  by  a  general  or 
regimental  court- martial,  according  to  the  nature  and  degree  of  the  offense,  and  be 
punished  at  their  discretion." 

The  last  Article  of  the  British  code  of  1774  was  : 

41  All  Crimes  not  Capital,  and  all  Disorders  and  Neglects  which  Officers  and  Soldiers 
may  be  guilty  of  to  the  Prejudice  of  good  Order  and  Military  Discipline,  though  not 
meuii  uied  in  the  above  Articles  of  War,  are  to  be  taken  Cognizauce  of  by  a  General  or 
Regimental  Court-martial,  according  to  the  Nature  and  Degree  of  the  Offense,  and  be 
punished  at  their  Discretion." 

Whereas  the  corresponding  Article  in  the  code  of  1765  was  : 

"  All  Crimes  not  Capital,  aud  all  Disorders  or  Neglects,  which  Officers  and  Soldiers 
may  be  guilty  of,  to  the  Prejudice  of  good  Order  and  Military  Discipline,  though  not 
mentioned  in  the  above  Articles  of  War,  are  to  be  taken  Cognizance  of  by  a  Court- 
martial ,  and  be  punished  at  their  Discretion."  In  the  latter  the  regimental  court-martial 
Is  not  mentioned. 

Our  Articles  of  1775  correspond  more  nearly  with  the  British  Articles  of  1774  than 
with  the  Massachusetts  Articles.* 

John  Adams,  the  chairman  of  the  Committee  of  Congress  charged  with  the  preparation 
of  the  Articles  of  1776,  remarks  in  his  autobigraphy,  under  date  of  August  13, 1776,  when 
the  draft  of  the  proposed  Articles  was  submitted  to  Congress :  "  The  British  Articles  of 
War  were  accordingly  reported  and  discussed  in  Congress  by  mo,  assisted  by  some 
others,  and  finally  carried.  They  laid  the  foundation  of  a  discipline  which  in  time 
brought  our  troops  to  a  capacity  of  contending  with  British  veterans  and  a  rivalry  with 
the  best  troops  of  France."  John  Adams,  Life  and  Autobiography,  vol.  ill.  pp. 
68,  69. 

The  Articles  of  June  80,  1775, t  were  repealed  and  replaced  by  those  of  September 
20,  1776,  and  so  remained  in  force  but  little  over  one  year.  For  this  reason  the  annota- 
tion of  the  Articles  relates  to  the  Code  of  September  20,  1776,  which,  save  for  the  sub- 
stitution of  an  amended  code  of  court-martial  procedure  which  was  effected  by  the 
enactment  of  the  Resolution  of  May  31.  1786,  continued  in  force  for  nearly  thirty  years, 
when  they  were  superseded  by  the  Articles  of  April  10,  18064 

*  Note  by  Judge-Advocate  General  Lieber.    For  a  reprint  of  the  Massachusetts  Articles,  see  II. 
Winthrop,  pp.  81-37. 

t  The  Articles  of  1775  will  be  found  in  American  Archives  (Fourth  Series),  vol.  II. ,  p.  1855,  and  at 
page  65,  Winthrop  Military  Law,  vol.  li. 
^t  2  Stat,  at  Large,  259;  2  Winthrop,  06-111. 
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Origin  and  History  of  the  American  Articles  of  War. — The  Articles  of 
War  in  force  in  the  armies  of  the  United  States  were  derived  originally 
from  the  corresponding  British  Articles.  As  the  colonial  troops  had  served 
with  the  royal  forces  operating  in  America  dnring  the  wars  immediately 
preceding  the  outbreak  of  the  War  of  the  Revolution,  and  while  so  serving 
had  been  subject  to  the  British  Mutiny  Act  and  Articles  of  War,  they  became 
as  a  consequence  familiar  with  those  Articles;  and  as  their  scope  and  appli- 
cation were  fully  understood  they  were  adopted  with  some  necessary  modi- 
fications for  the  government  and  regulation  of  the  Revolutionary  Armies. 
When  the  Continental  Congress  met  in  Philadelphia  in  May,  1775,  and 
undertook  to  provide  an  army,  the  Mutiny  Act  and  Articles  of  War  then  in 
force  in  the  British  Army  were  resorted  to,  and  the  British  Code  of  1774  at 
that  time  in  actual  operation  was,  with  some  changes  and  omissions,, 
enacted  for  the  government  of  the  colonial  forces  on  June  30, 1775. l  Addi- 
tions were  made  in  November,  1775,*  which  were  repealed,  however,  by  the 
Resolution  of  September  30,  1776,'  and  new  Articles  adopted  which  were 
themselves  modified  in  some  particulars  by  a  Resolution  of  Congress  dated 
April  14,  1777/  The  section  of  the  Articles  of  1776  relating  to  military 
tribunals  having  been  found  inadequate  and  to  some  extent  defective,  was 
repealed  and  replaced  by  a  new  section,  under  the  Resolution  of  Congress 
of  May  31,  1786/ 

The  Act  of  September  29,  1789,*  recognizing  the  existing  military 
establishment,  contained  a  provision  to  the  effect  that  the  troops  so  recog- 
nized should  "  be  governed  by  the  Rules  and  Articles  of  War  which  have 
been  established  by  the  United  States  in  Congress  assembled,  or  by  such 

1 1.  Journals  of  Congress,  90. 

*  Ibid. 

*  II  iWtf.,  848. 

The  revision  of  the  Articles  of  1775  was  made  at  the  suggestion  of  Gen.  Washington, 
and  the  work  of  preparing  a  new  code  was  entrusted  to  a  committee  of  Congress  com- 
posed of  John  Adams  and  Thomas  Jefferson.  The  modifications  suggested  by  General 
Washington  were  submitted  to  the  committee  in  his  behalf  by  Colonel  Tudor,  the 
Judge-Advocate  of  the  Army.  Adams,  to  whose  endeavors  the  adoption  of  the  Articles 
of  1776  is  in  great  part  due,  says  that  he  was  in  favor  of  adopting  the  British  Articles 
totidem  verbis.  In  his  diary  under  date  of  September  20,  1776,  he  refers  to  the  revision 
as  "  the  system  which  he  persuaded  Jefferson  to  agree  with  him  in  reporting  to  Con- 
gress." He  also  speaks  of  the  burden  of  advocating  the  passage  of  the  Articles  having 
been  "  thrown  upon  him,  Jefferson  having  never  spoken,  and,  such  was  the  opposition, 
and  so  undigested  were  the  notions  of  liberty  prevalent  among  the  majority  of  the 
members  most  zealously  attached  to  the  public  cause,  that  to  this  day  (January  7,  1805) 
I  scarcely  know  how  It  was  possible  that  these  Articles  could  have  been  carried."  John 
Adams.  Life  and  Autobiography,  vol.  ill-  pp.  83,  84. 

4  III.  Journals  of  Congress,  108. 

9  XI.  Journals  of  Congress,  107.  The  Articles  of  1776  were  also  amended,  in  re- 
spect to  the  bringing  of  provisions  into  camp,  the  redress  of  wrongs,  the  appointment  of 
general  courts-martial,  and  the  power  of  pardon  and  mitigation  of  sentences  imposed  by* 
them,  by  the  Resolution  of  Congress  of  April  14,  1777  (III.  Journals  of  Congress,  108). 
The  general  or  commander-in-chief  was,  by  a  similar  Resolution  of  May  27,  1777.  (III. 
ibid.,  166,)  given  power  to  pardon  or  mitigate  any  of  the  punishments  authorized  to  be 
inflicted  by  the  Rules  and  Articles  of  War. 

*  1  U.  3.  Statutes  at  Large,  95. 
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Bales  and  Articles  of  War  as  may  hereafter  by  L*w  be  established."  In 
1806  the  existing  Articles  of  War  were  re-enacted,1  the  arrangement  by  sec- 
tions being  dispensed  with,  and  the  Articles  numbered  in  serial  order  from 
1  to  101,  and  these  Articles  continued  in  force  until  the  enactment  of  the 
existing  Articles  in  1874.* 

THE   ARTICLES  OF   WAR. 

Section  1342*  The  Armies  of  the  United  States  shall  be  governed  by 
the  following  rules  and  articles.  The  word  officer,  as  used  therein,  shall 
be  understood  to  designate  commissioned  officers;  the  word  soldier  shall  be 
understood  to  include  non-commissioned  officers,  musicians,  artificers,  and 
privates,  and  other  enlisted  men,  and  the  convictions  mentioned  therein 
shall  be  understood  to  be  convictions  by  court-martial. 

Rules  of  Interpretation. — In  addition  to  the  statutory  rule  above  cited,  it 
should  be  borne  in  mind  that  in  applying  the  Articles  of  War  to  particular 
oases  the  well-established  rule  of  interpretation  of  criminal  statutes  should 
be  applied,  and  a  case  should  not  be  treated  as  within  the  penal  provisions 
of  an  Article  unless  it  is  quite  clearly  included  by  the  words  of  description 
employed.' 

It  is  well  settled  that  the  word  "  may,"  in  a  statute  conferring  power 
upon  a  public  officer,  is  to  be  construed  as  equivalent  to  "  must "  or 
"  shall  "  where  the  enactment  imposes  a  public  duty  or  makes  provision  for 
the  benefit  of  individuals  whose  rights  cannot  be  effectuated  without'  the 
exercise  of  the  power.*  In  the  58th  Article,  however,  the  opposite  rule 
applies,  and  the  word  "  shall,"  as  used  in  the  clause  "  shall  be  punishable," 
is  construed  as  equivalent  to  "  may." 5 

Limitations  upon  Punishment. — In  addition  to  the  restrictions  upon  the 
power  to  punish  which  are  embodied  in  the  Articles  themselves,  it  is  pro- 

1  2  Statutes  at  Large,  259.  Although  the  Articles  of  1776  stood  in  considerable  need 
of  modification  and  revision,  no  such  revisiou  was  authorized  until  1806,  nearly  thirty 
years  after  their  original  adoption.  Hamilton,  in  a  letter  to  Secretary  McHenry,  speaks 
of  their  requiring  amendment  "  in  many  particulars."  He  invites  special  attention  to  the 
obscurity  which  envelops  the  provisions  of  the  existing  Articles  respecting  the  power  to 
appoint  general  courts-martial,  and  suggests  that  the  President  be  given  "a  discretionary 
authority  to  empower  other  officers  thau  those  described  in  the  Articles  of  War  to  appoint 
courts  martial,  under  such  conditions  and  with  such  lithitations  as  he  shall  esteem 
advisable."  Hamilton  to  McHenry,  December  1799.  V.  Hamilton's  Works,  892.  See,  also, 
report  of  the  Secretary  of  War  of  January  5, 1800,  transmitted  to  Congress  by  President 
John  Adams  on  January  13,  1800.    American  State  Papers,  Mil.  Affairs,  vol.  i.  p.  138. 

8  Act  of  June  20,  1874  (18  Stat,  at  Large,  113). 

'  Dig.  J.  A.  Gen  ,  711,  par.  1.  "  Criminal  statutes  are  inelastic,  and  cannot  be  made 
to  embrace  cases  plainly  without  the  letter  though  within  the  reason  and  policy  of  the 
law."    State  vs.  Lovell,  28  Iowa.  804. 

4  Dig.  J.  A.  Gen.,  712,  par.  2.  See  Minor  vs.  Mechs.  Bk.,  1  Peters,  46 ;  Supervisors 
0*.  United  States,  4  Wallace,  485,  and  cases  cited ;  also  Fowler  vs.  Pirkins,  77  Ills.,  271 ; 
Kans.  P.  R.  R.  Co.  vs.  Reynolds,  8  Kans.,  628;  People  vs.  Comrs.  of  Buffalo  Co.,  4 
Neb.,  150. 

*  Dig.  J.  A.  Gen.,  712,  par.  2,  note.  , 
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vided  "  that  whenever,  by  any  of  the  Articles  of  War  for  the  government 
of  the  Army,  the  punishment  on  conviction  of  any  military  offense  is  left  to 
the  discretion  of  the  court-martial,  the  punishment  therefor  shall  not  in 
time  of  peace  be  in  excess  of  a  limit  which  the  President  may  prescribe.1 

AETICLE  1.  Every  officer  now  in  the  Army  of  the  United  States  shall, 
within  six  months  from  the  passing  of  this  Act,  and  every  officer  hereafter 
appointed  shall,  before  he  enters  vpon  the  duties  of  his  office,  subscribe  these 
Rules  and  Articles. 

This  provision  appears  for  the  first  time  as  Article  1#,  Section  1,  of  the 
Articles  of  1776,  and  is  there  restricted  in  its  application  to  commissioned 
officers  "  who  shall  be  retained  in  the  service  of  the  United  States";  the 
term  "retained"  as  here  used  being  equivalent  to  "accepted"  or 
"received  into"  the  service  of  the  United  States  as  distinguished  from 
that  of  the  several  States.  The  requirement  appears  as  No.  1  of  the  Articles 
of  1806,  but  prescribes  no  form  of  certificate  to  be  used,  nor  does  it  provide 
for  the  verification  of  the  act  by  a  civil  magistrate  or  other  public  officer. 
As  the  Articles  of  War  apply  expressly  to  commissioned  officers  and  enlisted 
men,  and  as  military  persons  equally  with  civilians  are  presumed  to  be 
familiar  with  them,  as  a  part  of  the  law  of  the  land,  it  is  not  easy  to  see  what 
additional  sanction  is  conferred  by  the  formal  recognition  of  their  obligatory 
force  which  is  implied  by  such  signature.  The  provision,  which  is  directory 
in  character,  operates,  however,  to  strengthen  the  presumption  of  knowledge 
above  referred  to,  and  gives  additional  force  to  the  requirement  of  the  first 
or  enacting  clause  of  Section  1342,  Revised  Statutes. 

Abticls  2.  These  rules  and  articles  shall  be  read  to  every  enlisted  man 
at  the  time  of,  or  within  six  days  after,  his  enlistment,  and  he  shall 
thereupon  take  an  oath  or  affirmation  in  the  following  form :  "I,  A.  B.,  do 
solemnly  swear  (or  affirm)  that  I  will  bear  true  faith  and  allegiance  to  the 
United  States  of  America ;  that  I  will  serve  them  honestly  and  faithfully 
against  all  tlieir  enemies  whomsoever  ;  and  that  I  will  obey  the  orders  of  the 
President  of  tlte  United  States,  and  the  orders  of  the  officers  appointed  over 
me,  according  to  the  Rules  and  Articles  of  War.'*9  This  oath  may  be  taken 
before  any  commissioned  officer  of  the  Army. 

This  provision  appears  as  Article  6  of  the  Prince  Rupert  Oode;  as  Art.  1, 
Sec.  3,  of  the  British  Code  of  1774;  as  Art.  1,  Sec.  3,  of  the  Articles  of 
1776;  and  as  No.  10  of  those  of  1806.     The  oath  of  enlistment,  which  in  its 

1  Act  of  September  27,  1890  (27  Stat,  at  Large,  491).  This  statute  replaced  a  simi- 
lar but  less  comprehensive  enactment  of  October  1,  1890  (26  Stat,  at  Large.  648). 
which  authorized  the  President  to  "  prescribe  specific  penalties  for  such  minor  offenses 
as  are  now  brought  before  garrison  and  regimental  courts- martial." 

Under  the  authority  conferred  by  the  Act  of  September  27,  1890,  above  cited,  two 
Executive  orders  have  been  issued  prescribing  limits  of  punishment  for  offenses  to 
which  specific  penalties  are  not  attached  in  the  Articles  of  War.  See  General  Order 
No.  21.  A.  G.  O.  of  1891,  as  amended  by  the  Executive  order  of  March  20,  1895  (Man- 
ual for  Courts- martial,  pp.  58-63). 
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original  form  was  one  of  fealty  and  allegiance  to  the  sovereign,  was  admin- 
istered by  an  officer  of  the  Army  until  1694,  when  by  Act  of  Parliament '  it 
was  required  to  be  administered  by  a  civil  magistrate;  this  to  prevent 
impressments  into  the  military  service,  and  to  protect  the  recruit  from  being 
entrapped  into  a  serious  contractual  engagement  without  understanding  its 
nature  or  the  serious  character  of  the  undertaking.9  This  statute,  which 
was  enforced  by  appropriate  penalties,  continued  in  force  until  1697,  when 
it  failed  of  re-enactment.  The  practice  of  attesting  the  engagement  before 
a  civil  magistrate  continued,  however,  and  was  recognized  in  the  Mutiny 
Act  of  1735;*  it  still  continues  in  force.4  The  practice  which  existed  in 
many  parts  of  England  of  concluding  a  bargain  by  giving  some  earnest  of  it 
was  adopted,  in  the  case  of  enlistment,  by  the  giving  of  a  shilling,  the 
acceptance  of  which  rendered  the  man  for  some  purposes  a  soldier.  Under 
the  existing  Army  Act  the  acceptance  of  the  shilling  has  no  such  effect/ 
The  attestation  is  still  required  to  be  performed  by  a  civil  magistrate;  but 
the  Articles  of  War  as  such  having  ceased  to  exist  (being  merged  in  the 
Army  Act  of  1881),  are  no  longer  required  to  be  read  to  recruits.  The 
conditions  of  service,  however,  are  required  to  be  explained  to  the  recruit 
prior  to  his  enlistment.  The  oath  required  in  the  British  service  is  one 
primarily  of  allegiance  and  fealty  to  the  sovereign,  and  the  statute  requir- 
ing its  administration  is  regarded  as  being  directory  in  character.'  The 
enlistment  oath  is  not  held  to  create  a  change  of  status,  as  is  now  the  case 
in  the  United  States  service,7  and  is  imposed  to  give  a  greater  sanction  to 
the  discharge  of  the  soldier's  duty  * 

The  form  of  oath  in  use  in  the  British  Army,  as  embodied  in  the  British 
Code  of  1774,  was  with  some  necessary  modifications  adopted  by  the  Con- 
gress in  the  Articles  of  1776 ;  the  obligation  being  to  "  be  true  to  the  United 
States  of  America,  and  to  serve  them  honestly  and  faithfully  against  all  their 
enemies  or  opposers  whatsoever,9'  and  "  to  observe  and  obey  the  orders  of 
the  Continental  Congress,  and  the  orders  of  the  generals  and  officers  set  over 
him  "  by  them.  The  English  practice  of  requiring  the  oath  of  enlistment  to 
be  administered  by  a  civil  magistrate  was  incorporated  in  the  Articles  of  1776, 
and  continued  in  force  until  August  3, 1861,*  when  by  enactment  of  Congress 
the  power  to  administer  this  oath  was  conferred  upon  all  officers  of  the  Army. 
The  clause  requiring  obedience  to  be  rendered  to  the  orders  of  the  officers 

1  5  and  6  Wm.  and  Mary,  cb.  15,  sec.  2. 

'  Manual  Mil.  Law,  254. 

•8  Geo.  II.,  ch.  2. 

4  Manual  Mil.  Law,  254. 

*  I.  Clode,  Military  Forces,  21 ;  King  vs.  Witmoham,  2  Adol.  and  M.,  650.  See, 
also,  Report  of  Royal  Commissioners  on  Oaths,  1867. 

'  Tit  re  Grimley,  137  U.  8.,  147. 
"  I.  Clode,  Military  Forces.  21. 

•  Sec  11,  Act  of  Aug.  8,  1861  (12  Stat,  at  Large,  289). 
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Appointed  "in  accordance  with  the  roles  and  Articles  for  the  government  of 
the  armies  of  the  United  States  "  was  added  to  the  oath  by  the  Act  of  April 
10,  1806.1 

Abticls  3.  Every  officer  who  knowingly  enlists  or  musters  into  the 
military  service  any  minor  over  the  age  of  sixteen  years  without  the  written 
consent  of  his  parents  or  guardians,  or  any  minor  under  the  age  of  sixteen 
years,  or  any  insane  or  intoxicated  persons,  or  any  deserter  from  the  military 
or  naval  service  of  the  United  States,  or  any  person  who  has  been  convicted 
of  any  infamous  criminal  offense  shall  upon  conviction  be  dismissed  from 
the  service,  or  suffer  such  other  punishment  as  a  court-martial  may  direct. 

This  provision,  when  taken  in  connection  with  Article  2,  supra,  regu- 
lates in  part  the  subject  of  enlistments  in  the  Army  of  the  United  States. 
It  first  appeared  in  statutory  form  as  Section  G  of  the  Act  of  March  5, 
1833,'  and  was  incorporated  without  change  as  Article  3  in  the  revision  of 
1874. 

Prohibited  Enlistments. — In  addition  to  the  restrictions  imposed  by  the 
above  Article  the  following  requirements  of  law  must  be  observed  in  respect 
to  enlistments:  "  No  minor  under  the  age  of  sixteen  years,  no  insane  or 
intoxicated  person,  no  deserter  from  the  military  service  of  the  United 
States,  and  no  person  who  has  been  convicted  of  a  felony  shall  be  enlisted  or 
mustered  into  the  military  service." " 

"  In  time  of  peace  no  person  (except  an  Indian)  who  is  not  a  citizen  of 
the  United  States,  or  who  has  not  made  legal  declaration  of  his  intention  to 
become  a  citizen  of  the  United  States,  or  who  cannot  speak,  read,  and  write 
the  English  language,  or  who  is  over  thirty  years  of  age,  shall  be. enlisted 
for  the  first  enlistment  in  the  Army."  * 

Enlistment  of  Minors ;  Consent  of  Parent  or  Guardian. — It  is  also  pro- 
vided by  law  that  "  no  person  under  the  age  of  twenty-one  years  shall  be 
unlisted  or  mustered  into  the  military  service  of  the  United  States  without 
the  written  consent  of  his  parents  or  guardians :  provided,  that  such  minor 
has  such  parents  or  guardians  entitled  to  his  custody  and  control. "  * 

1  2  Stat,  at  Large,  259. 
5  4  Stat,  at  Large.  647. 

*  Section  1118,  Revised  Statutes. 

4  Section  2,  Act  of  August  1.  1894  (28  Stat,  at  Large.  215). 

*  Sec.  1117,  R.  S.  Sees.  1116-1118.  Rev.  Sts.,  have  always  been  regarded  by  the  War 
Department  as  directory  only,  and  not  as  necessarily  making  void  such  enlistments,  but 
as  rendering  them  voidable  merely,  at  the  option  of  the  Government,  which  may  waive 
in  its  discretion  the  objections  involved.  A  person  enlisted  in  derogation  of  these 
provisions  may  still  be  held  to  service  with  the  same  legality  as  any  other  soldier;  and  if 
arraigned  for  desertion  or  other  military  offense,  a  plea  that  his  enlistment  was  void 
under  these  statutes  and  that  he  could  not  legally  be  subjected  to  the  military  jurisdic- 
tion would  not  be  sustained.  Dig.  J.  A.  Gen.,  391,  par.  17.    See,  also,  ibid.,  890,  par.  16. 

A  recruiting  officer  would  not  be  authorized  (under  Sec.  1118,  Rev.  Sts.)  to  enlist  a 
person  known  to  him  to  have  been  convicted  of  felony,  although  such  person  should 
produce  a  pardon.    Pardon  would  not  remove  this  ineligibility.     Ibid  ,  par.  18. 

A  deserter  who  enlists  and  afterwards  again  deserts  cannot,  on  being  brought  to  trial 
for  the  second  offense,  defend  on  the  ground  that  his  enlistment  was  void,  and  that  he  is 
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Sections  1116,  1117,  and  1118,  Revised  Statutes,  providing  that 
deserters,  convicted  felons,  insane  or  intoxicated  persons,  and  certain 
minors  shall  not  be  enlisted  are  regarded  as  directory  only,  and  not  as  mak- 
ing necessarily  void  such  enlistments,  bat  as  rendering  them  voidable  merely, 
at  the  option  of  the  Government.  In  cases  of  such  enlistments,  except  of 
course  where  the  party  by  reason  of  mental  derangement  or  drunkenness 
was  without  the  legal  capacity  to  contract,  the  Government  may  elect  to  hold 
tbe  soldier  to  service,  subject  to  any  application  for  discharge  which  may  be 
addressed  by  himself  or  his  parent,  etc.,  either  to  the  Secretary  of  War  or 
to  a  United  States  court.1 

not  therefore  amenable  to  trial.  A  plea  or  defense  to  this  effect  should  not  be  sustained 
by  the  court.    Dig.  J.  A.  Gen.,  885,  par.  3. 

The  enlistment  in  our  army  of  a  deserter  from  the  Navy  is  not  prohibited  by  any 
statute.  Where,  therefore,  such  an  enlistment  had  been  (unadvisedly)  made,  held  that 
— although  the  proper  disposition  of  the  party  would  probably  be  to  discharge  him  aud 
turn  him  over  to  the  naval  authorities — the  contract  was  certainly  valid  in  law.    Ibid.  • 

There  is  no  law  or  regulation  affecting  the  validity  of  an  enlistment  made  on  a  Sun- 
day.   Ibid.,  887,  par.  8.    See,  also,  Wolton  w.  Gavin,  16  Q.  B.,  48. 

1  The  provision  of  8ection  1117.  Revised  Statutes,  that  "  no  person  under  the  age  of 
twenty -one  years  shall  be  enlisted  or  mustered  into  the  military  service  of  the  United 
States  withQut  the  written  consent  of  his  parents  or  guardians,"  is  for  the  benefit  of  the 
parent  or  guardian,  and  gives  no  privilege  to  the  minor,  whose  contract  of  enlistment  is 
good  so  far  as  he  is  concerned.  He  cannot  by  his  own  act  relieve  himself  from  his 
obligations  as  a  soldier  or  his  liability  to  military  control.  In  re  Morrissey,  187  U.  S., 
157 ;  in  re  Grimley,  ibid.,  1147. 

The  enlistment  contract  of  a  minor  is  void  when  the  recruit  is  under  sixteen,  with  or 
without  the  consent  of  the  parent.  In  re  Lawler,  40  F.  R.,  288.  It  is  not  void,  but 
voidable  only,  as  to  minors  between  sixteen  and  twenty-one.  U.  S.  t».  Morrissey,  187 
U.  S.,  157.  It  is  not  voidable  at  the  instance  of  the  minor.  Ibid.  It  is  voidable  at  the 
instance  of  the  parent  or  guardian.  Com.  w.  Blake,  8  Phil.,  523 ;  Turner  vs.  Wright,  5 
ibid  ,  296;  Menges  m.  Camac,  1  Serg.  A  R,  87;  Henderson  vs.  Wright,  ibid.,  299;  Seavey 
<w.  Seymour,  3  Cliff.,  489  ;  In  re  Oosenow,  87  F.  R.f  068 ;  In  re  Hearn,  82  ibid.,  141 ;  In 
re  Davison,  21  ibid..  618  ;  U.  S.  vs.  Wagner,  24  ibid.,  135  ;  In  re  Dohrendorf,  40  F.  R, 
148 ;  In  re  Spencer,  ibid.,  149  ;  In  re  Lawler,  ibid.,  288  ;  In  re  Wall,  8  ibid. ,  85. 

A  minor's  contract  of  enlistment  is  voidable,  not  void,  and  is  not  so  voidable  at  the 
instance  of  the  minor.  If  after  enlistment  he  commits  an  offense,  is  actually  arrested, 
and  in  course  of  trial  before  the  contract  is  duly  avoided,  he  may  be  tried  and  punished. 
In  re  Wall,  8  Fed.  Rep.,  85.  See,  also,  Barrett  vs.  Hopkins,  7  ibid.,  812 ;  Dig.  J.  A. 
Gen  ,  889,  par  13. 

Where  application  is  made  for  the  discharge  of  soldiers  from  enlistment  on  the 
ground  of  minority,  the  Secretary  of  War  is  authorized  to  receive  evidence  upon  and 
determine  the  question  of  actual  age,  though  the  party  upon  enlistment  may  have  sworn 
or  declared  in  writing  that  he  was  of  full  age  ;  the  provision  of  the  Act  of  February  13, 
1862,  (12  Stat,  at  Large,  889,)  that  the  statement  as  to  age  in  the  oath  of  enlistment  shall 
be  conclusive,  being  no  longer  in  force.  Dig.  J.  A.  Gen.,  886,  par.  4.  Under  the 
existing  law,  however,  the  authority  to  discharge  soldiers  on  account  of  minority,  etc., 
is  not  reserved  to  the  Secretary  of  War  alone,  but  the  United  States  courts  are  em- 
powered  to  iuquire  into  the  validity  of  enlistments  on  habeas  corpus,  and  thereupon  to 
discharge  enlisted  persons  in  proper  cases.  Ex  parte  Schmeid,  1  Dillon,  587.  In  re 
McDonald,  Lowell,  106;  McConologue's  Case,  107  Mass.,  154.  This  power  cannot 
legally  be  exercised  by  a  State  court.    Tarble's  case,  18  Wallace,  897.    Ibid. 

Where  a  soldier,  otherwise  subject  to  be  discharged  on  account  of  minority,  is  held 
in  arrest  prior  to  trial,  or  under  sentence,  as  a  deserter,  an  application  for  his  discharge 
by  a  parent  entitled  to  claim  his  services  (whether  addressed  to  the  Secretary  of  War 
or  to  a  U.  S.  court)  will  not  be  favorably  entertained.*  In  such  a  case  the  interest  of 
the  public  in  the  administration  of  justice  is  paramount  to  the  right  of  the  parent,  and 
requires  that  the  party  shall  abide  the  legal  cousequences  of  his  military  offense  before 

•  Commonwealth  vs.  Gamble,  11  Sersrt.  A  Rawle,  93;  also  McConologue's  Case.  107  Mass..  170-    la 
matter  of  Beswick,  25  How.  Pr.,  149;  Ex  parte  Auderson,  16  Iowa,  599.  ^^  '        ' 
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Enlistments,  How  Made. — Enlistments  and  re-enlistments  in  the  Army 
are  regulated  in  part  by  statute  and  in  part  by  regulations  framed  in  accord* 
ance  therewith.  "  Recruits  enlisting  in  the  Army  must  be  effective  and 
able-bodied  men,  and  between  the  ages  of  sixteen  and  thirty  years  at  the 
time  of  their  enlistment.  This  limitation  as  to  age  shall  not  apply  to 
soldiers  re-enlisting." * 

Any  male  citizen  of  the  United  States,  or  person  who  has  legally  declared 
his  intention  to  become  a  citizen,  if  above  the  age  of  twenty-one  and  under 
the  age  of  thirty  years,  able-bodied,  free  from  disease,  of  good  character  and 
temperate  habits,  may  be  enlisted  under  the  restrictions  contained  in  this 
Article.     In  regard  to  age  or  citizenship  this  regulation  shall  not  apply  to 

the  question  of  the  right  of  discharge  be  passed  upon.  And  similarly  held  in  a  case  of 
a  soldier  who,  at  the  lime  of  the  application  for  his  discharge  on  account  of  minority, 
was  under  sentence  on  conviction  of  embezzlement.    Dig.  J.  A.  Gen.,  887,  par.  6. 

As  has  repeatedly  been  held,  even  a  U.  S.  court  has  no  jurisdiction  to  discharge  a 
minor  enlisted  in  contravention  of  Sec.  1117,  Rev.  Sts.,  who,  at  the  date  of  the  initia- 
tion of  the  proceedings,  is  held  awaiting  trial  for  desertion  by  a  court-  martial,  or  is 
under  sentence  of  the  same.*    Ibid,,  891,  par.  19. 

By  the  practice  of  the  War  Department,  the  age  of  an  alleged  minor  is  generally 
required  to  be  shown  by  the  affidavits  of  both  parents  if  living,  or  by  the  affidavit  of  the 
surviving  parent  or  guardian,  supported  by  the  affidavits  of  at  least  two  other  respectable 
persons  cognizant  of  the  fact,  or  by  an  officially  authenticated  record  of  a  church  or 
court.  If  practicable  the  affidavits  should  be  accompanied  by  the  certificate  of  a  judge 
of  a  U.  8.  or  State  court  acquainted  with  the  parties  and  vouching  for  the  truth  of  the 
representations  made.    Ibid.,  par.  20. 

It  is  well  established  that  a  soldier  cannot  himself  avoid  his  contract  of  enlistment  on 
the  ground  of  minority,  and  abandon  at  pleasure  the  military  service.  His  release  on 
this  ground  can  be  obtained  only  on  application  of  a  parent  or  guardian  entitled  to  his 
services,  and  without  whose  consent  he  enlisted.}  The  application  of  the  parent, 
-whether  made  to  the  Secretary  of  War,  or  on  habeas  corpus,  to  a  U.  8.  court,  must  be 
made  before  the  soldier  attains  his  majority  and  ratifies  his  contract  %  Ibid.,  889,  par. 
12. 

A  minor  cannot  assume  to  discharge  himself  on  the  ground  that  his  enlistment  was 
illegal ;  he  would  attempt  it  at  the  risk  of  being  treated  as  a  deserter.   Ibid.,  887,  par.  5. 

The  enlistment  of  a  minor  without  consent  is  not  void,  but  is  voidable  merely,  and 
only  by  the  United  States — which,  on  the  fact  of  minority,  etc.,  becoming  known,  may 
waive  the  objection  and  adopt  and  continue  the  enlistment,  or  terminate  it  at  pleasure. 
If  the  minor  deurU,  he  cannot  take  advantage  of  his  own  wrong  and  plead  in  defense 
on  trial  that  the  enlistment  was  void.§  Nor  can  he  do  so  if  on  enlistment  he  purposely 
concealed  his  age  and  the  enlistment  was  therefore  fraudulent.  That  a  soldier  was  a 
minor  at  enlistment  does  not  affect  his  capacity  to  commit  a  military  offense  or  the 
jurisdiction  over  him  of  a  court-martial.  Where  a  minor  deserts  he  must  abide,  like 
any  other  soldier,  the  consequence  of  his  criminal  act,  viz.,  arrest,  trial,  and  sentence  if 
convicted.  And  till  the  charge  of  desertion  has  been  disposed  of,  or  till  the  sentence 
has  been  undergone,  not  even  his  parent  can  procure  his  discharge.  The  right  of  the 
United  States  to  hold  him  to  the  penalty  of  the  infraction  of  his  contract  and  of  mili- 
tary discipline  is  paramount  to  the  right  of  a  parent  to  his  services,  and  the  parent  can- 
not procure  his  release  on  habeas  corpus  while  held  in  military  custody  awaiting  trial 
or  under  sentence  on  conviction  of  desertion  or  other  military  offense.  The  law  re- 
quiring consent  of  parent  or  guardian  applies  to  an  Indian  minor  enlisting  in  the  Army. 
An  Indian  agent  is  not  the  guardian  of  an  Indian  under  his  charge,  withfn  the  meaning 
of  pars.  825  and  826,  A.  R.,  1895.     Ibid.,  par.  13. 

1  Section  1116,  Revised  Statutes. 

*  In  re  Davison,  31  Fed.  Rep.,  618;  In  re  Zimmerman,  SO  ibid.,  178;  In  re  Ooeenow,  87  ibid.,  668;  /it 
re  Kaufman,  41  ibid.,  876. 

t  In  re  Hearn,  82  Fed.  Rep.,  148;  U.  S.  vs.  Gibbon,  94  ibid.,  185;  In  re  Morrtssey,  187  U.  8.,  167. 
%  In  re  Dohrendorf ,  40  Fed.  Rep.,  148;  In  re  8pencer,  id,,  149. 
I  In  re  Morrissey,  187  U.  S.,  167. 
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soldiers  who  hare  served  honestly  and  faithfully  a  previous  enlistment  in  the 
Army.1 

Enlistment  is  a  contract;  but  it  is  one  of  those  contracts  which  change 
the  status,  and  where  that  is  changed  no  breach  of  contract  destroys  the  new 
status  or  relieves  from  the  obligations  which  its  existence  imposes.  *  *  *  By 
enlistment  the  citizen  becomes  a  soldier.  His  relations  to  the  State  and  the 
public  are  changed.  He  acquires  a  new  status,  with  correlative  rights  and 
duties;  and  although  he  may  violate  his  contract  obligations,  his  status  as  a 
soldier  is  unchanged.  He  cannot  of  his  own  volition  throw  off  the  garments 
he  has  once  put  on,  nor  can  he,  the  State  not  objecting,  renounce  his  rela- 
tions and  destroy  his  status  on  the  plea  that  if  he  had  disclosed  truthfully 
the  facts  the  other  party,  the  State,  would  not  have  entered  into  the  new 
relations  with  him  or  permitted  him  to  change  his  status.' 

1  Paragraph  838,  Army  Regulations  of  1895.  See,  also,  for  other  provisions  of  reg- 
ulations in  respect  to  enlistments,  paragraphs  828-840,  A.  R.  1895. 

*  In  re  Grimier,  187  U.  8.,  147,  156.  For  the  full  text  of  this  decision  see  Q,  O.  140, 
A.  G.  O.,  1890. 

Our  law  not  defining  enlistment,  nor  designating  what  proceeding  or  proceedings  shall 
or  may  constitute  an  enlistment,  it  may  be  said  in  general,  that  any  act  or  acts  which  indi- 
cate an  undertaking,  on  the  part  of  a  person  legally  competent  to  do  so,  to  render  military 
service  to  the  United  States  for  the  term  required  by  existing  law,  and  an  acceptance  of  such 
service  on  the  part  of  the  Government,  may  ordinarily  be  regarded  as  legal  evidence  of  a 
contract  of  enlistment  between  the  parties,  and  as  equivalent  to  a  formal  agreement  where 
no  such  agreement  has  been  had.  The  Forty-seventh  Article  of  War  practically  makes 
the  receipt  of  pay  by  a  party  as  a  soldier  evidence  of  an  enlistment  on  his  part,  estopping 
him  from  denying  his  military  capacity  when  sought  to  be  mode  amenable  as  a  deserter. 
The  continued  rendering  of  service  which  is  accepted  may  constitute  an  enlistment.  But 
enlistments  in  our  Army  are  now  almost  invariably  evidenced  by  a  formal  writing  and 
engagement  under  oath.  (Dig.  J.  A.  Gen.,  884,  par.  1.)  See,  also,  In  re  Grimley,  187 
U.  S.,  147;  In  re  McDonald,  1  Lowell,  100;  Tyler  w.  Pomeroy,  8  Allen  (Mass.),  480. 

In  addition  to  what  has  been  said  of  the  importance  of  the  oath  of  enlistment,  it  is 
important  that  the  oath  should  not  be  omitted,  for  the  reason  that  the  oath,  as  taken  and 
subscribed  by  the  party,  constitutes  the  regular,  and  in  some  cases  the  only  legal,  writ- 
ten evidence  that  the  personal  act  of  enlisting  has  been  completed  by  him.  Dig.  J.  A. 
Gen.,  19,  par.  1. 

A  mere  non-compliance  with  an  Army  regulation  in  making  an  enlistment  does  not 
per  $e  affect  the  vnlidity  of  the  contract.  Thus  the  fact  that  the  recruiting  officer  has 
Knowingly  enlisted  a  married  man,  in  derogation  of  par.  914  of  the  Regulations  (of  1889), 
or  that  a  married  man  has  procured  himself  to  be  enlisted  under  a  representation  that  he 
was  unmarried,  does  not  affect  the  vnlidity  of  the  enlistment.  In  such  a  case  the  Presi- 
dent or  Secretary  of  War  may,  in  his  discretion,  forthwith  discharge  the  soldier  under 
the  Fourth  Article  of  War,  or  may  hold  him  regularly  to  service  for  the  term  for  which 
he  has  enlisted.    Dig.  J.  A.  Gen.,  885,  par.  2. 

The  statement  in  regard  to  age,  incorporated  in  the  printed  blank  which  contains  the 
form  of  oath  prescribed  by  this  Article,  is  no  part  whatever  of  the  legal  oath.  Ibid.,  19, 
par.  2. 

While  a  contract  of  enlistment  may  at  any  time  be  terminated  by  the  Secretary  of 
War  by  a  summary  discharge  of  the  soldier  under  the  authority  of  the  Fourth  Article,  the 
Executive  is  not  empowered  to  modify  the  material  conditions  of  such  contract  while  it 
remains  in  force.*  Congress,  however  in  the  exercise  of  its  power  "  to  raise  and  support 
armies,"  and  "  to  make  rules  for  the  government  and  regulation  of  the  land  forces,"  is 
authorized  to  increase  or  diminish  the  compensation  of  a  soldier  during  his  term  of 
enlistment.  Thus  held  that  a  contract  of  enlistment  was  not  violated  on  the  part  of  the 
United  States  by  the  reduction  by  Act  of  Congress,  pending  his  enlistment,  of  the  pay 
of  a  soldier  from  sixteen  to  thirteen  dollars  per  month. f    Ibid.,  887,  par.  9. 

Held,  in  view  of  the  ruling  of  the  courts  on  the  subject,  that  certain  volunter  soldiers 

*  15  Opin.  Att.-Gen..  362.    See  last  paragraph  of  notes  on  page  860. 
t  Dig.  J.  A.  Gen.,  888,  par.  9,  note  a. 
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Although  the  statutes  do  not  expressly  prescribe  the  method  of  enlist- 
ment, the  requirement  of  the  Article  that "  these  rules  and  Articles  shall  be 
read  to  every  enlisted  man  at  the  time  of,  or  within  six  days  after,  his 
enlistment,  and  he  shall  thereupon^  that  is,  at  his  enlistment,  take  an  oath 
or  affirmation  in  the  following  form,  etc.,  make  the  oath  so  taken  not  only 
an  essential  part  of  the  enlistment,  but  the  final  act  on  the  part  of  the 
recruit  which  operates  to  complete  and  ratify  the  enlistment  contract. 
Indeed,  it  has  been  held  by  the  Supreme  Court  of  the  United  States  in  a 
recent  case  that  "  the  taking  of  the  oath  of  allegiance  is  the  pivotal  fact 
which  changes  the  status  from  that  of  the  civilian  to  that  of  the  soldier."  * 

Making  Prohibited  Enlistments. — The  offense  contemplated  in  this 
Article  may  be  committed  by  any  commissioned  officer  of  the  Army  duly 
authorized  to  make  enlistments  or  to  muBter  troops  into  the  military  ser- 
vice, and  may  consist  (1)  in  enlisting  a  minor  over  the  age  of  sixteen 
years  without  the  written  consent  of  the  proper  parent  or  guardian;  (2)  in 
mustering  such  a  person  into  the  military  service,  the  enlistment  having 
already  been  consummated;  (3)  in  enlisting  or  mustering  a  minor  under 
the  age  of  sixteen  with  or  without  parental  consent.  As  enlistments  are 
now  conducted,  the  'offense  of  enlisting  a  minor  may  be  committed  by  any 
officer  of  the  Army  who  has  been  duly  authorized  to  make  enlistments  for 
the1  fhilitary  establishment,  and  who  enlists  an  unemancipated  minor  under 
the  circumstances  above  set  forth,  or  who  knowingly  enlists  an  insane 
person  or  one  so  much  under  the  influence  of  intoxicating  liquor  ad  to  be 
unable  to  appreciate  or  understand  the  importance  of  the  act  of  enlistment, 
or  a  deserter  from  the  military  or  naval  service,  or  any  person  who  has  been 
convicted  of  an  infamous  criminal  offense.  The  term  deserter  as  used  in 
the  Article  includes  not  only  one  who  has  been  convicted  of  that  offense 
by  a  general  court-martial,  but  also  one  who,  being  absent  in  desertion,  is  a 
deserter  in  fact,  and  stands  charged  therewith  on  the  rolls  and  returns  of  the 
command  to  which  he  belongs.  An  infamous  offense  is  one  which  is  declared 
to  be  infamous  in  the  statute  creating  it,  or  has  that  quality  conferred  upon 
it  by  the  nature  of  the  punishment — imprisonment  in  a  State  prison  or 
penitentiary — imposed,  upon  conviction,  by  a  court-martial,  or  by  a  civil 

enlisted  in  1862,  "  for  three  years  or  during  the  war,'*  could  not  legally  be  retained  in 
the  military  service  for  a  longer  period  thau  three  years,  though  the  war  should  not  be 
terminated  at  the  end  of  that  time.     Dig.  J.  A.  Gen.,  888,  par.  10. 

In  the  written  form  of  enlistment,  which,  though  not  required  by  any  law,  is  now  in 
use  in  the  recruiting  service,  the  soldier  on  enlisting  is  made  to  "  agree  to  accept  from 
the  United  States  such  bounty,  pay.  rations,  and  clothing  as  are  or  may  be  established 
by  law."  The  obligation  h<re  indicated,  however,  would  exist  independently  of  any 
specific  agreemeut.     Ibid.,  887,  par.  9,  note  2. 

Iu  an  opinion  of  Sept.  1,  1877,  it  was  held  by  the  Attorney-General  that  the  Secre- 
tary of  War  was  uot  empowered  to  suspend  the  contract  of  enlistment  of  a  soldier  by 
allowing  him  to  engage  in  a  certain  civil  occupation  for  a  time  and  then  resume  his  mil- 
itary service  under  his  enlistment,  or  otherwise  to  vary  the  terms  of  the  contract,  even 
with  the  consent  of  the  soldier.     15  Opin.  Att.-Gen.,  362. 

1  See  uote  2,  p.  349. 
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court  of  competent  jurisdiction.  Intoxication  or  insanity  would  in  general 
be  established  by  the  testimony  of  witnesses  who  were  present  at  the  enlist- 
ment of  the  recruit;  infamy  by  the  production  of  the  judgment  of  the 
tribunal  before  which  the  conviction  was  had. 

Fraudulent  Enlistment. — It  is  provided  by  a  recent  enactment  of  Con- 
gress that  "  fraudulent  enlistment,  and  the  receipt  of  any  pay  or  allowance 
thereunder,  is  hereby  declared  a  military  offense  and  made  punishable  by 
court-martial,  under  the  62d  Article  of  War."  * 

This  offense,  constituted  and  made  punishable  as  a  violation  of  Article 
62  by  the  statute  above  cited,  is  committed  "  when  an  enlistment  is  procured 
by  means  of  a  willful  misrepresentation  in  regard  to  a  qualification  or  dis- 
qualification for  enlistment,  or  by  an  intentional  concealment  of  a  disquali- 
fication which  has  had  the  effect  of  causing  the  enlistment  of  a  man  not 
qualified  to  be  a  soldier,  and  who  but  for  such  false  representation  or  con- 
cealment would  have  been  rejected."'  The  misrepresentation  or  conceal- 
ment characterizing  it  must  have  induced  the  enlistment  of  the  soldier,  and 
must  have  reflated  to  a  fact  which  if  known  would  have  caused  his  rejection. 
Where  the  offense  consisted  in  his  having  concealed  the  fact  that  he  had 
been  discharged  with  a  questionable  character — viz.,  "very  good  except 
when  intoxicated,  then  bad" — it  has  been  held  that  Buch  offense  was 
chargeable  as  "  fraudulent  enlistment "  provided  the  knowledge  of  this  fact 
on  the  part  of  the  recruiting  officer  would  have  prevented  the  enlistment.* 

A  fraudulently  enlisting  soldier  may  be  disposed  of  in  either  of  two 
ways;  tnz.,  he  may  be  brought  to  trial  for  his  offense  under  the  statute,  or  he 
may  be  discharged  "  without  honor/'  If  brought  to  trial  and  convicted 
and  his  sentence  does  not  include  dishonorable  discharge  (as  it  need  not  do 
under  the  executive  orders  prescribing  a  maximum  punishment  for  this 
offense),  held  that  the  Government  could  not  properly  also  summarily  dis- 
charge him.  While  it  might  have  resorted  to  either  penalty,  it  would 
scarcely  be  just  to  subject  the  offender  to  both.  A  fraudulently  enlisted 
man  may,  without  trial,  be  summarily  discharged  with  forfeiture  of  all  pay 
and  allowances,  according  to  par.  1386,  Army  Regulations  of  1895. 4 

A  fraudulent  enlistment  is  not  void,  but  voidable  only.  The  Govern- 
ment, on  becoming  cognizant  of  the  fraud,  may  avoid  the  enlistment,  or 
waive  the  objection  and  allow  it  to  stand — in  which  latter  case  the  accepted 
service  is  as  legal  as  that  of  any  other  soldier.     Where  the  fraudulent  char- 

1  Sec.  3,  Act  of  July  27,  1892  (27  Stat,  at  Large,  277). 

*  Circular  No.  18,  H.  Q.  A.,  1892. 

8  Dig.  J.  A.  Gen.,  425,  par.  1. 

4  Ibid.,  par.  2.  An  enlisted  man  discharged  for  minority  concealed  at  enlistment,  or 
for  other  cause  involving  fraud  on  his  part  in  the  enlistment,  is  not  entitled  to  pay  and 
allowances,  including  those  for  travel ,  and  will  not  receive  final  statements  •  unless 
deposits  or  detained  pay  are  due  him,  in  which  case  final  statements,  containing  only  a 
list  of  his  deposits  or  the  amount  of  detained  pay,  will  be  furnished.  Par.  1886,  A.  R. 
1895.    See,  also,  G.  O.  42,  A.  G.  0.,  1894. 
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acter  of  an  enlistment  did  not  become  known  until  after  a  part  of  it  had  been 
served,  it  has  been  held  that  while  the  same  as  to  its  unserved  portion  might 
legally  then  be  avoided  and  terminated,  yet  as  to  the  part  served  it  was  a 
valid  contract,  and  the  pay  due  for  that  part  could  not  lawfully  be  stopped.1 

A&TICLE  4.  No  enlisted  man  duly  sworn  shall  be  discharged  from  the 
service  without  a  discharge  in  writing,  signed  by  a  field-officer  of  the  regi- 
ment to  which  he  belongs,  or  by  the  commanding  officer  wlien  no  field- 
officer  is  present;  and  no  discharge  sludl  be  given  to  any  enlisted  man  before 
his  term  of  service  has  expired,  except  by  order  of  the  President,  the  Secretary 
of  War,  the  commanding  officer  of  a  department,  or  by  sentence  of  a  general 
court-martial. 

The  corresponding  requirement  of  the  Prince  Rupert  Code 9  vested  the 
power  to  discharge  enlisted  men  in  the  captain  of  the  company,  subject  to 
the  approval  of  the  regimental  commander.  From  1688  to  1783  a  system 
of  regimental  recruiting  prevailed,  the  recruits  being  raised  in  pursuance  of 
a  contract  between  the  crown  and  the  regimental  commander.  During  this 
period  the  power  to  discharge  was  vested  in  the  colonel,  subject,  however, 
to  the  condition  that  the  discharged  soldier  should  be  replaced  at  the  expense 
of  the  colonel  or  regimental  fund.'  Since  the  year  1783  *  enlistments  in  the 
British  service  have  been  made  directly  by  the  crown,  and  the  correspond- 
ing power  to  discharge  has  been  reserved  to  the  crown;  by  whom  it  is  exer- 
cised either  directly  or  through  certain  military  commanders  duly  authorized 
to  act  in  its  behalf/ 

It  is  impossible  to  ascertain  with  any  precision  when  the  present  prac- 
tice, requiring  the  discharge  to  be  signed  by  a  field-officer  of  the  regiment 
to  which  the  discharged  soldier  belongs,  was  incorporated  in  the  Articles  of 
War.  It  appears  in  the  British  Articles  of  1765  and  1774,  and  was  adopted 
without  change  in  the  American  Articles  of  1776.  In  the  revision  of  1806 
the  following  clause  was  added:  "  and  no  discharge  shall  be  given  *  *  *  but 
by  order  of  the  President,  the  Secretary  of  War,  the  commanding  officer  of 
a  department,  or  by  sentence  of  a  general  court-martial. "  *  The  final  clause 
of  Article  2  of  the  Code  of  1806,  having  been  replaced  by  subsequent  legis- 
lation/ was  omitted  from  the  revision  of  1874. 

As  the  enlistment-paper  is  the  best  evidence  of  the  execution  of  his  enlist- 
ment contract,  the  discharge,  an  official  instrument  formally  executed  in 
writing  and  delivered  to  the  soldier,'  operates  not  only  to  release  him  from 

1  Dig.  J.  A.  Gen.,  426,  par.  8. 

•  Article  4ft. 

*  Manual  Mil  Law,  218.    Bee,  also,  ibid ,  pp.  205-221,  and  II.  Clode,  Mil.  Forces, 
etc.,  20. 

4  23  Geo.  II.,  cb.  50,  known  as  "Burke's  Act." 
8  Man.  Mil.  Law,  219. 

•  Article  2.  Act  of  April  10,  1806  (2*  Stat,  at  Lfirge,  859). 

<  99th  Article  of  War,  sec.  5.  Act  of  July  13,  1806  (14  Stat,  at  Larpe.  92). 

*  The  formal  certificate  of  ducJiarge,  furnished  iu  blauk  by  (he  Adjutant-General,  Is* 
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the  obligations  incurred  at  enlistment,  bat  to  furnish  legal  evidence  of  the 
fact  of  discharge,  as  well  as  of  the  circumstances — when  the  same  are  stated 
in  the  discharge  certificate — under  which  the  soldier  was  separated  from  the 
service.1 

While  no  soldier  can  assume  to  discharge  himself  from  the  military 
service,  he  is  yet,  at  the  expiration  of  his  contract  of  enlistment,  entitled 
in  general  to  be  at  once  formally  discharged  by  the  proper  authority.'  In 
view,  however,  of  the  terms  of  the  first  clause  of  this  Article,  the  discharge 
of  a  soldier  actually  takes  effect,  like  a  deed,  only  upon  the  delivery,  actual 
or  constructive,  of  the  written  certificate  of  discharge.* 

A  discharge  cannot  legally  be  given  a  soldier  before  the  expiration  of  his 
term  of  service  except  as  authorized  in  this  Article;  and  no  officer,  other 
than  the  three  designated,  can  exercise  the  authority,  expressly  devolved 
upon  therriy  of  discharging  by  order.4 

Forms  of  Discharge. — This  Article,  in  its  second  clause,  specifies  two 
kinds  of  discharge  as  authorized  to  be  given  to  soldiers  before  their  terms  of 
enlistment  have  expired  and  which  are  quite  distinct  in  their  nature.    The 

when  duly  made  out  and  signed  (see  Art'cle  of  War  4),  legal  evidence  of  tbe  fact  of 
discharge,  and  of  the  circumstances  therein  stated  under  which  it  was  given.*  The 
certificate  is  not  a  record,  and  its  statements  are  not  conclusive  upon  tbe  Government 
when  contradicted  by  record  or  other  better  evidence.    Dig.  J.  A  Gen.,  858,  par.  18. 

The  statement  of  "  character  "  appended  to  the  certificate  is  no  part  of  the  discharge. 
This  description  is  devolved  by  par.  148,  A.  R.  (1895),  upon  the  commanding  officer 
whose  duty  it  may  be  to  make  out  the  discharge.  The  Army  Regulations  do  not  give  to 
his  superior  any  authority  over  the  subject.  Ibid.,  859,  par.  18.  Tbe  "final  state* 
roent8,"  a  paper  required  by  paragraph  141,  Army  Regulations  of  1895,  to  be  furnished 
with  the  discharge,  constitutes  no  part  of  the  discharge ;  tbe  discharge  is  complete  with* 
out  them.    Ibid.,  859,  par.  17. 

The  discharge  furnished  to  the  soldier  or  for  him  takes  effect,  like  a  deed,  upon 
delivery.  The  delivery  should  be  personal  unless,  at  its  date,  the  soldier  is  in  confine- 
ment awaiting  trial  or  under  sentence  ;  in  such  case  the  delivery  may  be  constructive, 
the  certificate  being  committed  to  the  commander  of  the  company,  post,  etc.,  to  be 
retained  by  him  for  the  soldier  until  released  from  arrest  or  imprisonment,  and  then 
Tendered  to  him  personally.  This  is  the  recognized  practice ;  the  delivery  to  the  com. 
mander  being  deemed  tantamount  to  actual  delivery.    Ibid.,  par.  14. 

A  soldier  should  not  be  furnished  with  his  formal  discharge  on  the  day  of  tbe  expira- 
tion of  his  term  if  he  is  then  awaiting  sentence  of  court-martial.  No  soldier  in  such  a 
status  can  be  entitled  to  his  discharge  till  the  result  of  his  trial  be  published.  Ibid.,  859. 
par.  15. 

1  Dig.  J.  A.  Gen.,  21,  par.  2.  See  Board  of  Comrs.  vs.  Mertz,  27  Ind.,  108 ;  Hanson 
«*.  S.  Bciiuate,  115  Mass.,  886  ;  United  States  t».  Wright,  5  Philad.,  296.  For  contents 
of  discharge  certificate  see  par.  148,  Army  Regulations  of  1895,  as  amended  by  par.  1, 
General  Orders,  No.  10,  A.  G.  O.,  1897. 

*  See  Justice  Story's  charge  to  the  jury  in  United  States  w.  Travers,  2  Wheeler  Cr. 
€.,  509  ;  also  Prcmlergast,  42.  See.  also,  Dig.  J.  A.  Gen  ,  859,  par.  17.  "  A  soldier 
cannot  discharge  himself  by  simply  leaving  the  service  at  tbe  expiration  of  his  term." 

*  Dig.  J.  A.  Gen.,  20,  par.  1.  Thus  where  a  soldier's  discharge  was  not  received  by 
him  at  his  station — a  hospital  in  the  field— till  at  the  end  of  three  months  after  its  date, 
held  that  it  did  not  take  effect  till  its  receipt,  and  that  the  soldier  was  entitled  to  pay  up 
to  that  time.  Ibid.  Held  that  there  could  be  no  legal  delivery  of  a  discharge  to  an 
insane  soldier,  or  acceptance  of  such  by  him,  and  that  the  military  authorities  might 
properly  revoke  such  a  discharge  and  commit  tbe  soldier  to  the  Government  Hospital 
for  the  Insane,  as  directed  by  par.  469,  A.  R.  of  1895. 

♦iWtf.,21.  par.  8. 


•Hanson  t*.  &  8dtaato,U6  Mass.,***;  Bd.  of  Oomrs.  w.  Merts,S7  Ind.,***;  U.  8.  tw.  Wright,  ft 
Fbttad.,***.  • 
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one  is  given  by  executive  order ,  and  the  other  by  sentence;  the  one  is  a 
rescinding  of  the  contract  of  the  soldier,  authorized  to  be  resorted  to  when- 
ever deemed  desirable,  at  the  discretion  of  the  Secretary  of  War,  etc.,  and 
is  in  law  an  honorable  discharge  or  a  discharge  without  honor,  as  the  case 
may  be;  the  other  is  &  punishment,  and  therefore  a  dishonorable  discharge. 
One  of  the  officials  named  can,  of  his  own  authority,  no  more  order  a  soldier 
to  be,  in  terms,  dishonorably  discharged  than  can  a  court-martial  adjudge 
a  soldier  to  be  honorably  discharged.1  Three  other  forms  of  discharge,  by 
executive  order,  without  honor,  and  by  purchase,  will  presently  be 
explained. 

Any  form  of  discharge  other  than  such  as  is  prescribed  in  the  4th  Article 
of  War  is  irregular  and  inoperative  (unless  indeed  otherwise  authorized  by 
subsequent  statute).  Mere  desertion  do&s  not  operate  as  a  discharge  of  a 
soldier;  he  may  then  be  dropped  from  the  rolls  of  his  command,  but  he  ia 
in  no  sense  discharged  from  the  Army.  Nor  can  an  official  publication,  in 
orders,  of  a  sentence  of  dishonorable  discharge  have  the  effect  of  discharging 


1  Dig.  J.  A.  Gen. ,  21,  par.  8.  A  discharge,  however,  of  the  former  class,  though  it 
cannot  operate  in  law  as  a  dishonorable  discharge,  may  set  forth  on  its  face  the  reason 
why  it  was  given  and  thus  exhibit  the  history  of  the  action  taken.  See,  also,  3  Opin. 
Att.-Gen.,  868. 

Where  a  soldier,  by  making  an  alteration  in  his  "  descriptive  list "  so  as  to  cause  it  to 
appear  that  his  term  of  enlistment,  which  was  in  fact  five  years,  was  three  years  only, 
induced  the  regimental  commander  to  give  him  an  honorable  discharge  at  the  end  of 
three  years'  service,  held,  upon  the  fraud  being  presently  discovered,  that  the  discharge 
might  legally  be  revoked  and  the  soldier  be  brought  to  trial  by  court-martial  under  the 
62d  Article  of  War.  But  where,  by  competent  authority,  according  to  the  present  4th 
Article,  an  honorable  discharge  was  given  to  a  soldier  who  was  at  the  time  in  arrest 
under  charges,  held  tiiat  such  discharge — no  fraud  being  imputable  to  the  soldier — was 
final  and  could  not  legally  be  revoked!    Dig.  J.  A.  Gen.,  855,  par.  2. 

Where  an  officer  of  volunteers  had  been  duly  mustered  out  of  service— a  form  of 
honorable  discharge— and  was  thus  a  civilian,  held  that  a  revocation  in  orders  of  his 
muster-out  and  a  substitution  therefor  of  a  dishonorable  discharge  would,  in  the 
absence  of  any  fraud  in  the  case,  be  wholly  unauthorized  and  illegal.    Ibid.,  par.  1. 

Where  a  soldier  before  the  expiration  of  his  term  received  a  discharge  in  due  form, 
under  the  4th  Article  of  War,  though  charges  were  then  pending  against  him,  the 
authority  ordering  the  discharge  not  having  been  made  aware  of  such  charges.  Jusld  that 
the  discharge  was  executed  and  could  not  be  revoked  with  a  view  to  bringing  the  soldier 
to  trial ;  that  he  had,  by  the  discharge,  duly  become  a  civilian  and  was  under  the  con- 
trol of  the  military  authorities  no  more  than  any  other  civilian.    Ibid.,  859,  par.  19. 

Where  a  soldier  was  discharged  in  due  and  legal  form,  but  under  a  misapprehension 
in  regard  to  his  actual  status  at  the  time,  which,  if  understood,  would  have  deferred 
action,  held  that  the  circumstance  that  the  discharge  was  given  under  a  mistake  of  fact 
did  not  invalidate  it ;  that  it  had  become  duly  executed  and  could  not  be  recalled. 
Jbid..  360,  par.  20.     See,  also,  ibid.,  par.  21. 

Held  that  an  honorable  discharge  was  simply  a  termination  of  the  particular  enlist- 
ment which  the  soldier  was  then  serving ;  that  it  was  a  discharge  only  from  that  enlist- 
ment, and  did  not  apply  to  or  discharge  from  other  prior  unexpired  enlistments,  if  any. 
Unlike  a  dishonorable  discharge,  an  honorable  discharge  from  one  enlistment  does  not 
release  the  soldier  from  the  consequences  of  a  desertion  committed  under  a  prior  enlist- 
ment.   lbid.%  860,  par.  23. 

Where  a  soldier  was  sentenced  to  a  forfeiture  of  his  pay  for  six  months,  but,  soon 
after  the  approval  of  his  sentence,  was  honorably  discharged  from  the  service  (under 
Article  4),  held  that  the  discharge  operated  as  a  remission  of  the  unexecuted  part  of  the 
forfeiture,  and  that  the  same  was  not  revived  upon  a  re-enlistment-    Ibid.,  par.  24. 
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a  soldier;  there  mast  still  be  a  notice,  actual,  as  by  the  delivery  of  the 
formal  discharge  certificate,  or  constructive,  to  effectuate  such  discharge.1 

-  Honorable  Discharge;  Effects. — A  soldier  honorably  discharged  in  the 
usnal  form,  at  the  end  of  his  term  of  enlistment,  is  no  longer  subject  to 
military  discipline  or  control.  Having  become  a  civilian,  he  is  entitled  to 
be  restored  at  once,  or  as  soon  as  the  exigencies  of  the  service  will  permit, 
to  the  rights  and  status  of  a  citizen.* 

Where  .an  honorable 'discharge  has  once  duly  taken  effect  by  the  delivery 
of  the  formal  certificate,  it  is  final  and  cannot  be  revoked  unless  obtained  by 
fraud.'  But  in  such  a  case  the  revocation  should  be  made  within  a  reason- 
able time,  otherwise  the  Government  will  be  deemed  to  have  waived  the 
defect.  A  mere  order  for  a  discharge  may  of  coarse  be  recalled  or  suspended 
at  any  time  before  it  is  executed  by  the  delivery  of  the  discharge  ordered.4 

An  honorable  discharge  once  duly  made  and  delivered  to  a  soldier  is  final 
as  to  his  rights  to  pay,  allowances,  or  bounty  due  at  the  date  of  its  taking 
effect.  He  cannot  thereafter  be  subjected  to  any  of  the  consequences  pf  a 
dishonorable  discharge/ 

Discharge  by  Executive  Order. — Although  the  engagement  of  the  soldier, 
under  his  contract  of  enlistment,  is  for  a  term  certain,  the  Government  ip 
under  no  obligation  to  retain  him  in  service  to  the  end  of  the  stipulated 

1  Dig  J.  A.  Gen.,  359,  par.  17. 

*  Dig.  J.  A.  Gen.,  356,  par.  6. 

*  See  opinion  of  the  Attorney-General  in  16  Opins.,  852,  in  which  it  was  held  that  an 
honorable  discharge  obtained  by  gross  falsehood  and  fraud  was  revocable  by  the  Secre- 
tary of  War. 

4 Dig.  J.  A.  Gen..  355,  par.  1. 

1  Ibid.,  par.  3.  The  procedure  in  respect  to  discharge  is  prescribed  in  the  following 
paragraph  of  the  Army  Regulations  : 

The  cause  of  discharge  and  the  soldier's  age  at  date  of  enlistment  will  be  stated  in 
'the  body  of  the  discharge  certificate.  His  character  will  be  accurately  described  at  the 
bottom  of  the  certificate,  but  if  not  sufficiently  good  to  allow  of  his  re-enlistment,  the 
words  "  No  objection  to  his  re-enlistment  is  known  to  exist  "  will  be  erased.  The 
words  •'  Service  honest  and  faithful "  or  "Service  not  honest  and  faithful,"  as  the  case 
may  be,  will  be  entered  under  "Remarks"  in  the  military  record  on  the  back  of  the 
discharge  certificate,  and  will  also  be  noted  on  the  final  statements.  The  company  com- 
mander will,  before  submitting  the  discharge  certificate  to  the  proper  officer  for  signa- 
ture, inform  the  soldier  of  the  character  he  intends  to  give  him.  Should  the  soldier  feel 
that  injustice  will  be  done  him  thereby,  he  may  at  once  apply  for  redress  to  the  post 
commander,  who  will  immediately  convene  a  board  of  officers  to  determine  the  facts  in 
the  case,  and  will  briefly  note  the  finding  of  the  board,  if  approved  by  him.  on  the  dis- 
charge certificate.  But  in  all  cases  where  the  com  puny  commander  deems  a  soldier's 
services  unfaithful  he  should,  whenever  practicable,  notify  tlie  soldier  at  least  thirty 
days  prior  to  discharge  of  the  character  which  he  intends  to  give,  in  order  that  the  sol- 
dier may  have  ample  opportunity  to  apply  for  and  be  heard  before  the  board.  In  such 
cases  the  proceedings  of  the  board,  showing  all  the  facts  pertinent  to  the  inquiry,  with 
the  views  of  the  intermediate  commanders  indorsed  thereon,  will  be  transmitted  for  the 
consideration  and  action  of  the  War  Department.  This  board  may  be  called  upon  the 
application  of  the  post  or  company  commander,  and  if  by  the  former,  the  department 
commander  shall  appoint  it.  The  character  given  by  the  company  commander,  also  the 
character  found  by  the  board,  will  be  noted  on  the  muster-roll.  The  officer  who  pre- 
pares the  discharge  will  state  thereon  whether  the  man  is  married  or  unmarried,  the 
number  of  his  minor  children,  and.  if  discharged  from  a  re-enlistment,  the  number 
thereof.    Par.  148,  A.  R.  1895;  G.  O.  10,  A.  G.  O.,  1897. 
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period,  and,  under  the  authority  conferred  by  this  Article,  may  "  terminate 
at  pleasure  an  enlistment  without  regard  to  the  soldier." *  It  is  essential  to 
the  discipline  and  efficiency  of  the  military  establishment  that  the  Govern- 
ment should  "  not  only  have  bat  should  be  able  to  exercise  this  power 
without  question  or  controversy,9' '  and  at  its  discretion. 

A  discharge  given  by  the  Secretary  of  War,  under  the  authority  con- 
ferred by  this  Article,  operates  to  rescind  the  enlistment  contract  and  to 
restore  the  soldier  to  the  status  of  a  civilian.  Such  a  termination  of  the 
.enlistment  contract  is,  in  respect  to  its  legal  effects,  an  honorable  discharge, 
And  carries  with  it  the  rights  and  privileges  incident  to  that  form  of  release 
from  military  service.' 

Dishonorable  Discharge.  —  A  dishonorable  discharge  is  a  discharge 
expressly  imposed  as  a  punishment  by  sentence  of  a  general  court-martial. 
It  is  only  in  pursuance  of  such  a  sentence  that  a  dishonorable  discharge  can 
be  authorized,  since,  being  &  punishment,  it  cannot  be  prescribed  by  an  order. 
In  a  case  of  this  discharge,  the  word  "  dishonorably  "  is  inserted  before  the 
word  "  discharged  "  in  the  certificate,  and  it  is  added  that  the  disoharge  is 
given  pursuant  to  the  sentence  of  a  certain  general  court-martial,  specifying 
it  by  reference  to  the  order  by  which  it  was  constituted.4 

An  executed  dishonorable  disoharge  is  an  absolute  expulsion  from  the 
Army,  and  as  such  operates  not  merely  to  terminate  the  particular  enlist- 
ment, but  to  cover  all  previous  unexecuted  enlistments  of  the  soldier,  if  any. 
A  soldier  sentenced  to  a  dishonorable  discharge,  duly  approved  and  executed, 
oannot  be  made  amenable  for  a  desertion  committed  under  a  prior  enlist- 
ment/ 

The  discharge  of  a  soldier  dishonorably  discharged  under  a  sentence  of 


1  Dig.  J.  A  Gen. ,  892,  par.  28. 

•  II.  Clode.  Mil.  Forces,  40.  "  The  safety  of  the  realm  may  depend  in  some  measure 
•on  the  immediate  discharge  or  dismissal  of  any  man  or  regiment  in  arms,  and  equally 
that  the  cause  of  such  dismissal  should  not  at  the  time  be  disclosed  by  the  responsible 
ministers  of  the  crown."  II.  Clode,  Mil.  Forces,  etc.,  40.  See,  also,  the  case  of  The 
4Kh  Dragoon  Guards.  2  Grose,  Mil.  Antiq.,  281.  The  power  was  frequently  exercised 
•during  the  Indian  Mutiny. 

*  Dig  J.  A  Gen..  856,  par.  6.  Much  less  is  he  subject  to  be  punished.  In  the  late 
•case  of  White  w.  McDonough  (8  Sawyer,  811),  where  a  soldier  whose  term  of  enlistment 
•expired  while  he  was  on  a  transport  with  a  detachment  was  formally  discharged,  and 
subsequently,  on  account  of  an  alleged  breach  of  discipline,  was  ordered  by  his  command- 
ing officer  to  work  in  the  coal-hole,  the  court  say:  "  The  conduct  of  the  officer  in  com- 
mand was  arbitrary  and  unjustifiable  either  by  law  or  military  necessity. n 

4  Dig.  J.  A.  Gen.,  861,  par.  25.  The  punishment  formerly  awarded  of  dramming 
•out  of  service  involved  a  dishonorable  discharge. 

*Ibid.%  par.  26.  HeldtixaX  a  subsequent  enlistment  after  a  dishonorable  discharge 
would  not  operate  to  revive  any  outstanding  amenability  of  the  soldier.  This  upon  a 
principle  of  public  policy  and  good  faith,  and  because  the  acceptance  into  the  service 
under  the  later  enlistment  is  in  the  nature  of  a  condonation.    Ibid.,  par.  27. 

But  the  mere  fact  that  at  the  time  of  the  muster-out  of  his  regiment  a  soldier  was 
under  arrest  by  the  civil  authorities  for  an  alleged  crime,  which,  however,  was  not  fol- 
lowed by  a  trial  and  conviction,  does  not  Justify  his  being  dishonorably  discharged.  If 
released  without  trial,  the  discharge  should  be  honorable.  Ibid.,  par.  28.  See  the 
article,  port,  entitled  Discharge  without  honor. 
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court-martial  should  be  dated  as  of  the  day  on  which  the  approval  of  the 
sentence  is  officially  published,  or  the  order  promulgating  such  approval  is 
received,  at  the  post  where  the  soldier  is  held.  It  is  to  that  date  that  he  is 
to  be  paid,  if  pay  is  due  him.1 

Where  a  soldier  has  been  legally  sentenced  to  be  dishonorably  discharged, 
and  such  sentence  has  been  duly  executed,  it  is  beyond  the  power  of  the 
Executive,  whatever  the  merits  of  the  case,  to  substitute  an  honorable  in  lieu 
of  the  dishonorable  discharge.  The  latter  having  gone  into  effect  cannot  be 
undone;  moreover  the  soldier,  having  been  thereby  wholly  detached  from 
the  military  service  and  made  a  civilian,  cannot  again  be  discharged  from 
the  service  until  he  has  been  again  enlisted  into  it.9 

A  sentence  of  dishonorable  discharge  (even  when  ignominious,  as  when 
accompanied  by  drumming  out)  entails  per  se  no  disability  to  re-enlist  in 
the  army;  nor  does  it  disqualify  for  civil  employment  under  the  United 
States.' 

Discharge  without  Honor. — A  third  species  of  discharge,  recently  recog- 
nized, is  "  discharge  without  honor."  *  It  is  employed  in  cases  where  there 
has  been  no  sentence  adjudging  a  dishonorable  discharge,  but  where  the  dis- 
charge awarded  is  induced  by  conduct  or  circumstances  not  honorable  to  the 
soldier — where  his  status  is  not  one  of  real  honor,  as  where  he  has  been 
sentenced  to  a  term  of  imprisonment  in  a  penitentiary  by  a  civil  court.  So 
where  the  soldier  has  mutilated  himself  in  order  to  obtain  a  discharge,  and 
it  is  deemed  expedient  to  discharge  him  without  bringing  him  to  trial.* 

The  ground  for  this  discharge  as  set  forth  in  par.  151,  Army  Regulations 
of  1895, — disqualification  for  service,  physically  or  in  character,  through 
his  own  fault, — is  a  disqualification  resulting  from  the  acts  and  habits  of  the 
soldier,  and  cannot  fairly  be  established  by  previous  convictions.* 

1  Dig.  J.  A.  Gen.,  360,  par.  16.  A  soldier  dishonorably  discharged  loses  his  retained 
pay  under  Sec  1381.  Rev.  Sts.  (see  par.  18(59,  A.  R.  1895),  and  his  trawl  pay  under  Sea 
1390,  Rev.  Sts.    lMa\f  861,  par.  24.  w 

*  Ibid. ,  858,  par.  13. 
«/Wtf,  par.  11. 

4  The  causes  for  and  occasions  upon  which  this  form  of  discharge  may  be  resorted  to 
are  set  forth  in  Circular  No.  15,  H.  Q.  A.,  1898,  (paragraph  151,  Army  Regulations  of 
1895,)  which  contains  the  requirement  that  this  form  of  discharge  will  be  used  in  the 
following  cases  only ; 

(a)  When  a  soldier  is  discharged  without  trial  on  account  of  fraudulent  enlistment. 

(b)  When  he  is  discharged  without  trial  on  account  of  having  become  disqualified 
for  service,  physically  or  in  character,  through  his  own  fault. 

(c)  When  the  discharge  is  on  account  of  imprisonment  under  sentence  of  a  civil 
court. 

(d)  When  at  the  time  of  the  soldier's  discharge,  at  or  after  the  expiration  of  his  term 
of  enlistment,  he  Is  in  confinement  under  the  sentence  of  a  court-martial  which  does 
not  provide  for  honorable  discharge.    Circular  15,  H.  Q.  A.,  May  11,  1898:  oar.  151 
A.  R  1895.  ^ 

(e)  With  forfeiture  of  retained  pay  on  the  approved  finding  of  a  board  that  he  has 
not  served  honestly  and  faithfully. 

if)  When  discharge  without  honor  is  specially  ordered  by  the  Secretary  of  War  for 
any  other  reason.    Par.  151,  A.  R.  1895. 

•  Dig.  J.  A.  Gen.,  863,  par.  80.  'Dig.  J.  A.  Gen.,  863,  par.  81. 
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Discharge  by  Purchase. — Under  authority  conferred  by  statute1  the, 
President  may,  in  his  discretion,  permit  a  soldier  to  purchase  his  discharge 
even  if  his 'service  has  not  been  faithful.  This  for  the  reason  that  the 
statute  does  not  prescribe,  as  a  condition  to  receiving  its  benefits,  that  the 
antecedent  service  shall  have  been  "  faithful."  *  The  statute  leaves  it  to  the 
President,  "  in  his  discretion,"  to  determine  the  amount  to  be  paid  for  the 
discharge,  the  time  of  payment,  etc.,  and  indeed  whether  the  purchase  shall 
be  permitted  at  all/  Discharge  by  purchase  is  a  form  of  honorable,  dis- 
charge which  is  granted  to  enlisted  men  in  accordance  with  the  conditions, 
established  by  the  President,  and  set  forth  in  the  Army  Regulations.4 

AETICLE  5.  Any  officer  who  knowingly  musters  as  a  soldier  a  person  who 
is  not  a  soldier  shall  be  deemed  guilty  of  knowingly  making  a  false  muster y 
and  punished  accordingly. 

This  provision  appears  as  No.  17  of  the  Articles  of  1806,  as  Article  7, 
Section  4,  of  the  British  Code  of  1774,  and  as  Article  7,  Section  4%,  of  the, 
American  Articles  of  1776.  In  the  British  Article,  and  in  the  correspond- 
ing provision  of  the  American  Code  of  1776,  its  operation  is  restricted  to  the 
muster  of  a  person  "  who  is  at  other  times  accustomed  to  wear  livery,  or 
who  does  not  actually  do  his  duty  as  a  soldier."  In  this  form  the  clause  is 
somewhat  less  comprehensive  in  its  operation  than  that  which  is  given  to  it 
in  the  Articles  of  1806  and  1874/ 


1  Section  4,  Act  of  June  16,  1890  '26  State  at  Large,  157). 

•Dig.  J.  A.  Gen.,  362,  par.  32.  Held  that  the  summary  discharges  given  during  the 
late  war  for  causes  tainting  their  character  were  of  this  kind,  although  not  known  by 
the  name  of  '•  discharges  without  honor  "  or  by  any  other  particular  name.  This  dis- 
charge is  sometimes  given  upon  the  remission  of  a  sentence.  See  S.  O.  169  of  July  26, 
1893     Ibid.,  361,  par.  30. 

Held,  further,  that  the  Act  evidently  contemplated  soldiers  as  such,  and  that  it  did 
not  apply  to  general-service  clerks  or  messengers  or  to  Indian  scouts.  Ibid  ,  862. 
par.  33. 

*  Ibid,  par.  33  The  statute  specifically  declares  that  the  money  when  paid  "shall 
be  paid  to  a  paymaster  of  the  Army  "  ;  and,  in  view  of  this  express  provision,  held  that 
payments  could  not  legally  be  made  to  post,  regimental,  company,  or  other  command- 
ers. The  paymaster,  a  bonded  official,  is  appointed  to  receive  payment  in  the  first 
instance  and  thereupon  make  the  deposit  directed  in  the  Act.    Ibid. 

4  In  time  of  peace  a  soldier  serving  in  the  second  year  or  first  six  months  of  the  third 
year  of  his  first  enlistment  may  apply  to  the  Adjutant-General  of  the  Army  through 
military  channels  for  the  privilege  of  purchasing  his  discharge,  but  such  application  will 
not  be  entertained  unless  based  on  satisfactory  reasons  fully  set  forth  by  the  applicant 
and  verified  by  the  officer  forwarding  the  application,  nor  unless  accompanied  by  a 
statement  of  the  soldier's  immediate  commanding  officer  showing  the  condition  of  his 
accounts.  If  such  application  be  granted,  the  purchase-price  will  be  entered  on  the 
final  statements  as  an  item  due  the  United  States.  A  soldier  once  discharged  by  pur- 
chase will  not  be  granted  that  favor  a  second  time.  A  soldier  serving  in  a  second  or 
any  other  enlistment,  but  not  receiving  continuous  service  or  re-enlisted  pay,  is  not 
debarred  from  discharge  by  purchase.  The  price  of  purchase  in  the  first  month  of  the 
second  year  will  be  $120,  and  will  be  $5  less  in  each  succeeding  month  of  the  period 
during  which  purchase  may  be  authorized.    Par.  144,  A.  R.  1895. 

Soldiers  discharged  as  provided  in  paragraphs  144  and  145  will  not  receive  travel 
allowances.    Par.  146,  ibid. 

*  See  Article  14,  post. 
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AXTICLE  6.  Any  officer  who  takes  money  or  other  thing,  by  way  of 
gratification,  on  mustering  any  regiment,  troop,  battery,  or  company,  or  on 
signing  muster-rolls,  shall  be  dismissed  from  the  service,  and  shall  thereby 
be  disabled  to  hold  any  office  or  employment  in  the  service  of  the  United 
States. 

This  appears  as  Article  6,  Section  4,  of  the  British  Code  of  1774,  as 
Article  6,  Section  4,  of  the  American  Ai  tides  of  1776,  and  as  No.  16  of  the 
Articles  of  1806.  The  British  Article,  in  addition  to  displacement  from 
office,  subjected  the  offender  to  "  sach  other  penalty  as,  by  the  Act  of 
Parliament,  is  inflicted  ";  the  Articles  of  1806  imposed  the  specific  penalty 
of  dismissal  from  office,  with  the  added  disqualification  "  to  have  or  to  hold 
any  office  or  employment  in  the  service  of  the  United  States.' ' 

The  offense  of  taking  money,  etc.,  by  way  of  gratification  is  complete 
whether  the  muster-rolls  are  true  or  false,  and  the  offense  may  be  committed 
in  the  muster  of  a  command  in  respect  to  which  there  is  no  doubt  of  the 
presence  of  members  or  their  fitness  for  service. 

ABTICLE  7.  Every  officer  commanding  a  regiment,  an  independent  troop, 
battery,  or  company,  or  a  garrison  shall,  in  the  beginning  of  every  month, 
transmit  through  the  proper  channels,  to  the  Department  of  War,  an  exact 
return  of  the  same,  specifying  the  names  of  the  officers  then  absent  from  their 
posts,  with  the  reasons  for  and  the  time  of  their  absence.  And  any  officer 
who,  through  neglect  w%  design,  omits  to  send  such  returns  shall,  on  conviction 
thereof,  be  punished  as  a  court-martial  may  direct. 

This  requirement  appears  as  Article  2,  Section  5,  of  the  British  Code  of 
1774,  as  Article  2,  Section  5,  of  the  American  Articles  of  1776,  and  as 
No.  19  of  the  Articles  of  1806.  The  provision  respecting  the  names  of 
absent  officers  seems  to  have  been  intended  to  apply  to  the  cases  of  officers 
"not  residing"  at  their  respective  posts  of  duty,  and  required  the  reasons 
for  and  the  duration  of  such  periods  of  non-residence  to  be  stated  in  the 
return.  The  Article  applied  only  to  troops  stationed  in  South  Britain,  but 
similar  returns  of  the  state  of  the  forces  in  North  Britain  and  Ireland  were 
required  to  be  rendered  by  Article  3  of  the  same  section. 

The  word  "  return,"  as  used  in  this  Article,  has  a  somewhat  less 
extensive  meaning  than  is  attached  to  the  term  in  the  8th  Article,  presently 
to  be  discussed.  It  relates  to  what  is  known  in  the  military  service  as  a 
"return  of  strength,"  which  is  required  to  be  furnished  monthly  to  the 
Adjutant-General  of  the  Army  by  the  commanding  officers  of  all  garrisons 
and  organizations  composing  the  military  establishment.  As  so  used,  the 
term  relates  to  the  strength  or  composition  of  a  command,  as  distinguished 
from  the  returns  of  property  and  stores,  presently  to  be  described,  the 
rendition  of  which  is  regulated  by  the  8th  Article  of  War.  The  returns 
contemplated  by  this  Article  are  always  numerical;  they  are  also  nominal 
to  the  extent  of  requiring  the  lists  of  absent  officers  and  enlisted  men  to  bd 
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entered  thereon,  "with  the  reasons  for  and  the  time  of  their  absence.'  * 
Other  information  respecting  the  state  or  efficiency  of  a  military  command, 
if  desired  by  the  War  Department,  may  be  embodied  in  such  returns  in 
pursuance  of  instructions  conveyed  to  the  Army  by  means  of  regulations, 
orders,  and  circulars.1 

"  It  is  the  principal  object  of  this  Article  to  enforce  the  presence  of 
officers  with  their  corps,  as  well  as  to  guard  against  absence  in  any  case 
except  on  known,  well-authenticated,  and  reported  grounds.  Hence  it  is 
that  the  returns  are  ordered  to  be  made  at  quickly  recurring  intervals  and 
in  specific  terms;  and  any  failure,  therefore,  not  only  in  making  the 
returns  but  in  their  prompt  transmission  through  the  proper  channels  to 
the  War  Department,  either  through  design  or  neglect,  is  liable  to  be 
punished  on  conviction,  at  the  discretion  of  a  general  court-martial." * 

Article  8.  Every  officer  who  knowingly  makes  a  false  return  to  the 
Department  of  War,  or  to  any  of  his  superior  officers  authorized  to  call  for 
such  returns,  of  the  state  of  the  regiment,  troop,  or  company,  or  garrison 
under  his  command,  or  of  the  arms,  ammunition,  clothing,  or  other  stores 
thereunto  belonging,  shall  on  conviction  thereof  before  a  court-martial  be 
cashiered; 

This  provision  appears  as  Article  1,  Section  5,  of  the  British  Code  of 
1774;  as  Article  1,  Section  4,  of  the  American  Articles  of  1776,  and  as  No. 
18  of  the  Articles  of  1806. 

A  return  is  a  numerical  statement  of  the  strength  and  condition  of  a 
military  command;  or  an  itemized  account  required  by  law,  regulations,  or 
by  existing  orders,  to  be  rendered  by  officers  of  the  Army  in  relation  to 
public  f  unds,  or  articles  of  public  property  in  their  official  possession.  The 
former  are  called  returns  of  strength  ;  the  latter  money  accounts,  or  property 
returns.  Authorized  transactions  respecting  the  public  money  or  property, 
in  the  nature  of  issues,  transfers,  payments,  expenditures,  and  the  like,  are 
evidenced,  and  the  returns  and  accounts  are  supported,^  written  records  or 
memoranda  called  vouchers.  Accountability  for  public  money  or  property 
is  a  responsibility  peculiar  to  officers  as  a  class,  and  accounts  and  returns 
respecting  the  same  are,  as  a  rule,  rendered  by  commissioned  officers  alone; 
ordnance  sergeants  and  certain  enlisted  men  of  the  Signal  Department  are 
required  by  statute  to  make  returns  of  the  public  property  in  their  posses- 
sion when  serving  at  posts  at  which  no  commissioned  officers  are  present. 

The  returns  contemplated  by  this  Article  are  of  a  general  nature,  such 
as  a  superior  officer  is  authorized  to  call  for  at  any  time  and  which  an 
inferior  is  required  to  make.'    They  include  the  returns  required  to  be  made 


1  For  instructions  respecting  the  preparation  and  rendition  of  monthly  returns, 
parnflTftphs  789.  790,  793,  793,  794,  and  796,  Army  Regulations  of  1895. 

*  Samuels.  321. 

•  Ibid.,  320. 
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to  the  Adjutant-General  under  tbe  7th  Article,  and  such  returns  or  report* 
of  the  strength  or  composition  of  a  military  command  as  may  be  required 
from  time  to  time  by  proper  superior  authority;  together  with  such  returns- 
as  are  required  by  law  to  be  rendered  in  respect  to  the  several  classes  of 
public  property  specified  in  the  Article.  The  amenability  here  referred  to 
is  in  addition  to  that  enforced  by  the  Treasury  Department  and  its  account- 
ing officers,  in  accordance  with  the  terms  of  the  Revised  Statutes  and  tho. 
several  enactments  amendatory  of  the  same.1 

It  is  no  matter  in  what  the  falsehood  may  consist, — whether  in  number  or 
quality  of  the  troops,  of  which  they  purport  to  be  a  true  account,  or  of  the 
arms,  ammunition,  clothing,  or  stores, — as  circumstances  of  inefficiency 
might  be  equally  prejudicial  to  the  service  with  those  of  positive  defect;  or 
whether  the  deficiency  arise  from  a  fixed  or  occasional  cause,  as  from  the 
temporary  absence  of  men,  or  arms,  etc.  It  is  the  duty  of  every  officer  to- 
return  things  as  they  are.  The  offense  will  be  complete  if  the  returns  are 
not  true,  with  the  knowledge  of  those  interested  in  making  them,  in  any 
one  particular  represented.  All  military  acts  and  operations  must  be  under- 
taken on  a  confidence  in  such  returns,  and  any  deceit  discovered  in  them,  as 
it  might  affect  any  military  plan,  is  visited  with  a  severe  and  tangible 
punishment.1 

The  only  inquiry  that  can  arise  under  any  oharge  founded  on  this 
Article  is  whether  the  returns  in  question  are  false  or  otherwise;  and  next, 
whether  tbe  party  making  the  returns  is  apprised,  at  the  time  of  making* 
them,  of  their  being  false.  On  the  latter  branch  of  the  inquiry  it  may  be* 
remarked  that  an  officer  is  always  presumed  to  know  what  from  the  duty 
of  his  office  he  is  bound  to  know  or  ought  to  inform  himself  of.  So  that 
ignorance  of  the  contents  of  the  returns,  subscribed  by  an  officer,  cannot  be 
pleaded  in  excuse,  for  it  was  his  business  previously  to  inquire  (as  it  will  be 
in  all  cases  where  his  signature  is  not  merely  formal)  into  the  truth  of  the 
statements  made  in  them.* 

This  Article  refers  only  to  returns  made  by  certain  commanders  as  such. 
It  is  only  as  commander  of  a  regiment,  company,  or  garrison  that  an  officer 
can  be  made  amenable  to  a  charge  under  the  Article;  an  officer  not  exercis- 
ing one  of  these  commands  is  not  within  its  terms.4 

Abtiolb  9.  All  public  stores  taken  from  the  enemy  shall  be  secured  for 
the  service  of  the  United  States ;  and  for  neglect  thereof  the  commanding 
officer  shall  be  answerable. 

1  The  "returns"  indicated  in  the  Article  can  scarcely  be  said  to  include  return* 
of  funds ;  whut  is  con  tern  plated  being  mainly  returns  of  the  pereonnel  or  materiel  of  the 
command.  A  false  return  of  a  company  fund  would  more  properly  be  charged  under 
another  Article,  as  the  61st  or  62d.    Dig.  J.  A.  Gen.,  23.  par.  3. 

•  Samuels,  820.  An  officer  "  knowingly  makes  a  false  return  "under  this  Article 
who  makes  a  return  which  be  knows  to  be  untrue  in  any  material  particular.  Ibid.* 
par.  2. 

•iWtf.,320,  821. 

4 Dig.  J.  A.  Gen.,  22,  par.  1.    See  G.  C.  M.  O.,  12, 19,  War  Dept,  1872. 
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This  appears  as  Article  20,  Section  14,  of  the  British  Code  of  1774;  as 
Article  20,  Section  13,  of  the  American  Articles  of  1776;  and  as  No.  58  of 
the  Articles  of  1806.  In  the  American  Articles  of  1776  and  in  the  corre- 
sponding British  Code  of  1774  the  commander-in-chief  is  made  responsible 
for  the  execution  of  this  statute;  in  the  Articles  of  1806  the  responsibility 
is  placed,  somewhat  less  clearly,  upon  the  "  commanding  officer." 

This  provision  is  in  accordance  with  the  principle  of  the  law  of  nations 
and  of  war,  that  enemy's  property  duly  captured  in  war  becomes  the  prop- 
erty of  the  government  or  power  by  whose  forces  it  is  taken,  and  not  that  of 
the  individuals  who  take  it.1  "Private  persons  cannot  capture  for  their 
own  benefit."'  Military  stores  taken  from  the  enemy,  becoming  upon 
•capture  the  property  of  the  United  States,  Congress,  which  by  the  Consti- 
tution *  is  exclusively  vested  with  the  power  to  dispose  of  the  public  property 
as  well  as  to  make  rules  concerning  captures  on  land  and  water,  can  alone 
Authorize  the  sale  or  transfer  of  the  same.  An  officer  or  soldier  of  the 
Army  who  assumes  of  his  own  authority  to  appropriate  such  articles  renders 
himself  chargeable  with  a  military  offense.4 

It  is  a  general  principle  that  captured  property  of  an  enemy  with  whom 
we  are  at  war  accrues  to  the  United  States.  The  application,  however,  of 
this  principle  during  the  late  civil  war  was  affected  by  the  operation  of  cer- 
tain Acts  of  Congress.  Personal  property,  indeed,  of  the  Confederate 
States,  or  of  one  of  them,  became  on  capture  by  the  Federal  forces  the 
property  jure  belli  of  the  United  States.  So  the  title  to  their  real  estate, 
occupied  by  the  United  States  Army  at  some  period  of  the  war  and  held  till 
its  end,  was  completed  in  the  United  States  by  the  subjection  and  dissolution 
of  the  hostile  government,  and  became  public  property,  subject  to  the  dis- 
position of  Congress.  But  real  estate  of  individual  enemies  (including 
private  corporations),  while  subject  to  be  sold,  etc.,  under  the  Act  of  July  2, 
1864,  could  not  in  general  become  vested  in  the  United  States  except 
through  the  judgment  of  a  competent  court  confiscating  the  same  upon  pro- 
ceedings instituted  under  the  Act  of  July  17,  1862. 

As  to  the  personal  property  of  individuals,  this  (though  in  some  instances 
made  the  subject  of  proceedings  for  confiscation)  was  mostly  disposed  of  by 
and  under  the  Act  of  March  12,  1863,  known  as  the  "  Captured  and  Aban- 
doned Property  Act,"  by  which  such  property  (except  munitions  of  war  and 
other  material  used  or  intended  to  be  used  in  prosecuting  the  war  against 

1  Dig.  J.  A  Gen.,  22.  United  States  vs.  Klein.  13  Wallace,  136  ;  Decatur  vs  United 
States,  Devereux,  110;  White  vs.  Red  Chief,  1  Woods,  40;  Branner  vs.  Felkner, 
1  Heisk.,  232;  Worthy  vs.  Kinnmon,  44  Ga.,  299;  Huff  vs.  Odom,  49  id;,  895;  13 
Opins.  Att  -Gen.,  105 ;  Hough,  (Practice),  329,  330  ;  G.  O.  54,  Hdqrs.  of  Army,  Mexico, 
1848;  G.  O.  21,  War  Dept.,  1848;  do.  64,  107.  Id.,  1862.  And  see,  also,' Lamar  vs. 
Browne,  2  Otto,  195.  in  regard  to  the  same  principle  as  illustrated  by  the  Captured 
«nd  Abandoned  Property  Act  of  March  12,  1863. 

*  Worthy  vs.  Kinamon,  44  Ga.,  299. 

1  Art.  1,  Sec.  8,  par.  11;  Sec.  3,  par.  2. 

4  Dig.  J.  A.  Gen.,  22,  par.  1.    See,  also,  Sec.  5818,  Rev.  SU. 
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the  United  States,  and  which  were  of  coarse  subject  to  seizure  by  the  army 
And  became  on  capture  the  property  of  the  United  States)  was  required  to 
be  collected,  sold,  and  the  proceeds  paid  into  the  Treasury,  subject  to  the 
claims  therefor  of  parties  who  should  establish  their  ownership  of  the 
property  and  the  fact  that  they  had  not  "  given  aid  or  comfort  to  the 
rebellion."  ! 

A  loyal  owner  of  property  captured  by  the  enemy  during  the  war,  and 
afterwards  recaptured  by  the  Federal  forces,  may  have  the  same  turned  over 
to  him  by  executive  authority,  where  clearly  identified  as  belonging  to  him, 
and  should  in  general  be  allowed  to  receive  it  free  from  any  charge  in  the 
nature  of  salvage."  In  a  case,  however,  in  which  extraordinary  expense  has 
been  incurred  in  saving  the  property,  which  the  owner  shpuld  equitably  pay 
or  contribute  to,  the  Secretary  of  War  would  not  properly  take  action  in  the 
absence  of  specific  authority  from  Congress.' 

Abtigle  10.  Every  officer  commanding  a  troop,  battery,  or  company  is 
•charged  with  the  arms,  accoutrements,  ammunition,  clothing,  or  other  military 
stores  belonging  to  his  command,  and  is  accountable  to  his  colonel  in  case  of 

1  Dig.  J.  A.  Gen.,  212,  par.  1.  See,  under  this  paragraph,  United  States  w.  Padel- 
ford,  9  Wallace,  538;  Uniled  States  w.  Klein,  13  id.,  186;  United  States  w.  Huckabee, 
16  id.,  414;  Hay  era  ft  vs.  United  States,  22  id.,  81  ;  Lamar  vs.  Browne,  2  Otto,  187; 
Williams  vs.  Bruffy,  6  id.t  188;  Young  vs.  Uuited  States,  7  id.,  60;  Pord  vs.  Surget,  id., 
594;  Johnson  vs.  Dow,  10  id.,  158;  Porte  vs.  Uuited  States,  Devereux,  109;  Winchester 
vs.  Uuited  States,  14  Ct.  CI.,  13;  United  States  vs.  A  Tract  of  Land,  1  Woods,  475; 
Atkinson  vs.  Central  Ga.  Mfg.  Co.,  58  Ga.,  227. 

Held  that  the  property  of  enemies,  captured  jura  belli  in  a  civil  war,  did  not  belong  to 
the  class  of  property  indicated  in  Article  5  of  the  Amendments  to  the  Constitution,  the 
taklug  of  which  " lor  public  use  without  just  compensation"  is  prohibited.  Dig.  J.  A. 
Gen.,  218,  par.  2. 

Held  that  a  claim  by  an  individual  for  rent  for  the  use  and  occupation  by  the  United 
States  of  captured  real  estate  for  an  alleged  unreasonable  period  after  the  end  of  the 
war  without  commencing  proceedings  for  confiscation  could  not  be  allowed  by  au  exec- 
utive officer  or  departmeut,  and  that  as  such  a  claim  would  not  be  within  the  jurisdic* 
tion  of  the  Court  of  Claims,*  the  same  could  be  entertained  only  by  Congress.  Ibid., 
par.  8. 

The  owner  of  property  captured  jure  belli  is  not  entitled  to  recover  its  value  under  the 
provisions  of  Sec.  3488,  Rev.  Sis.,  as  being  property  impressed  in  the  military  service. f 
Ibid.,  par.  4. 

Held  that  a  civilian  into  whose  hands  had  come  at  the  end  of  the  late  war  certain 
•captured  personal  property  of  the  enemy  was  not  entitled  to  convert  it  to  his  own  use 
or  to  demand  compensation  as  a  condition  of  its  surrender  to  the  United  States  authori- 
ties.   Ibid.,  par.  6. 

Sec.  218,  Rev.  Sts.,  In  requiring  the  Secretary  of  War  to  collect,  etc.,  "all  such  flags, 
standards,  and  colors  as  are  taken  by  the  army  from  the  enemies  of  the  United  States,"  is 
believed  to  have  reference  to  flags  of  the  enemy.  So,  advised,  that  a  flag  of  a  Massa- 
chusetts regiment,  captured  by  the  enemy  and  retaken  at  the  end  of  the  war  at  Richmond, 
was  not  to  be  considered  as  one  of  the  class  placed  by  the  statute  under  the  charge  of  the 
-Secretary  of  War,  and  might  therefore  properly  be  returned  to  the  State  or  the  regiment, 
if  originally  belonging  to  or  furnished  by  the  same  Otherwise  if  furnished  by  the 
United  States :  in  such  case  the  flag  is  property  of  the  United  States,  disposable  only  by 
-Congress.    Ibid.,  par.  7. 

•Wilson  vs.  U.  S.,  4  Ct.  Cls.,  559. 

*  Dig.  J.  A.  Gen.,  213,  par.  5. 

•  See  Sec.  1060,  Rev.  Sts. ;  Bishop  v.  United  States,  4  Ct.  CI.,  448  ;  Slawson  w.  "felted  States,  16 
Wallace,  814. 

t  As  to  the  distinction  between  capture  and  impressment,  see  11  Opins.  Att.-Ge'     878. 
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their  being  lost,  spoiled,  or  damaged  otherwise  than  by  unavoidable  accidents 
or  on  actual  service. 

This  requirement  appears  as  Article  5,  Section  13,  of  the  British  Code  of 
1774,  as  Article  5,  Section  12,  of  the  American  Articles  of  1776,  and  as 
No.  40  of  the  Articles  of  1806. 

It  is  the  purpose  of  this  Article,  taken  in  connection  with  the  15th, 
16th,  and  17th  Articles  of  similar  purport,  to  protect  the  public  property 
and  stores  from  waste  or  destruction,  by  establishing  a  disciplinary  responsi- 
bility, in  addition  to  the  fiscal  accountability  which  is  enforced  by  the 
auditors  of  the  treasury  and  the  several  chiefs  of  bureaus  in  the  War 
Department.1  It  therefore  fixes  such  disciplinary  accountability,  for  the 
purposes  set  forth  in  this  Article,  in  the  commanding  officer  of  the  troop, 
battery,  or  company,  who  is,  by  its  express  terms,  made  responsible  to  his 
regimental  commander  for  any  loss,  spoiling,  or  damage  not  due  to 
"  unavoidable  accident,"  or  which  may  occur  elsewhere  than  "  on  actual 
service. " 

Save  for  the  disciplinary  responsibility  contemplated  by  this  Article, 
there  is,  under  existing  laws  and  regulations,  no  system  of  accountability  to 
regimental  commanders  for  property  belonging  to  the  United  States. 
Returns  for  such  property  are  made  upon  forms  prescribed  by  the  War 
Department,  and  are  rendered  to  the  chiefs  of  bureaus  to  which  the  prop- 
erty pertains.  In  consequence  of  an  opinion  rendered  by  the  Attorney- 
General  in  1871,'  these  returns  were  submitted  to  the  auditor  of  the 
treasury  for  settlement  under  the  general  direction  of  the  Secretary  of 
War.*  By  subsequent  legislation,  however,  this  practice  has  been  discon- 
tinued,4 and  the  examination  of  property  returns  is  now  vested  in  the 
executive  department  to  which  the  property  pertains;  and  the  heads  of  the 
several  executive  departments  are  "empowered  to  make  and  enforce  regula- 
tions to  carry  out  the  provisions  "  of  this  enactment/ 

Unavoidable  Accidents  are  those  which  are  unavoidable  in  the  sense  of 
inevitable,  because  effected  or  influenced  by  the  uncontrollable  operations  of 
nature,  or  "  such  as  result  from  human  agency  alone,  but  are  unavoidable 
under  the  circumstances."  * 

The  term  does  not  apply  to  an  accident  which  it  is  physically  impossible, 
in  the  nature  of  things,  to  prevent,  but  to  an  accident  not  occasioned  in  any 
degree,  remotely  or  indirectly,  by  the  want  of  such  care  and  skill  as  the  law 
holds  every  man  bound  to  exercise.  An  accident,  on  the  other  hand,  is 
"  avoidable"  when  the  act  which  occasioned  it  was  not  called  for  by  any 

1  See  Samuels,  514. 

f  13  0pin.  Att.  Gen.,  488. 

1  Scott,  Digest  Mil.  Laws  of  the  United  States,  par.  54,  note  J  9. 

4  Act  of  March  1,  1894  (28  Stat,  at  Large.  47). 

•  Sec.  4.  Act  of  Mnrch  1,  1894  (28  Stat,  at  Large,  47). 

•  Anderson's  Law  Diet. 
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duty,  and  the  injury  resulted  from  the  want  of  that  extraordinary  care  which 
the  law  reasonably  requires  of  one  doing  such  lawful  act,  or  because  the 
accident  was  the  result  of  actual  negligence  or  folly  and  might  with  reason- 
able care,  adapted  to  the  emergency,  hare  been  avoided.1 

The  words  "  actual  service  "  as  used  in  this  Article  relate  to  actual 
operations  in  the  field;  that  is,  to  a  state  of  military  activity  in  which  the 
operations  against  the  enemy  assume  paramount  importance,  and  the  loss  or 
damage  results  from  acts  of  war  done  in  the  presence  of  the  enemy  or  in 
the  actual  theatre  of  military  operations. 

AETICLE  11.  Every  officer  commanding  a  regiment  or  an  independent 
troop,  battery ',  or  company  not  in  the  field  may,  when  actually  quartered 
with  such  command,  grant  furloughs  to  the  enlisted  men,  in  such  numbers 
and  for  such  time  as  he  shall  deem  consistent  with  the  good  of  the  service. 
Every  officer  commanding  a  regiment  or  an  independent  troop,  battery,  or 
company  in  the  field  may  grant  furloughs,  not  exceeding  thirty  days  at  one 
time,  to  five  per  centum  of  the  enlisted  men,  for  good  conduct  in  the  line  of 
duty,  but  subject  to  tlie  approval  of  the  commander  of  the  forces  of  which  said 
enlisted  men  form  apart.  Every  company  officer  of  a  regiment  command- 
ing any  troop,  battery,  or  company  not  in  the  field,  or  commanding  in 
any  garrison,  fort,  post,  or  barrack,  may,  in  the  absence  of  his  field-officer, 
grant  furloughs  to  the  enlisted  men,  for  a  time  not  exceeding  twenty  days 
in  six  months,  and  not  to  more  than  two  persons  to  be  absent  at  the  same 
time. 

This  requirement  appears  as  Article  2,  Section  4,  of  the  British  Code  of 
1774,  as  Article  2,  Section  4,  of  the  American  Articles  of  1776,  and  as 
No.  12  of  the  Articles  of  1806.  The  second  clause  of  the  Article  is  a 
re-enactment  of  Section  32  of  .the  Act  of  March  3,  1863.*  The  final  clause 
of  the  Article  of  1806,  permitting  more  than  two  persons  to  be  absent  at  the 
same  time  "  if  some  extraordinary  emergency  should  require  it,"  was  omitted 
from  the  enactment  of  1874.' 

ABTICLE  12.  At  every  muster  of  a  regiment,  troop,  battery,  or  company, 
the  comnumding  officer  thereof  shall  give  to  the  mustering  officer  certificates, 
signed  by  himself,  stating  how  long  absent  officers  have  been  absent  and  the 


1  Anderson's  Law  Diet.  No  one  is  responsible  for  that  which  is  merely  the  act  of 
God  or  Inevitable  accident.  But  when  human  agency  is  combined  with  it,  and  neglect 
occurs  in  the  employment  of  such  agency,  a  liability  for  damages  results  from  the  neg- 
lect.    Dygert  w.  Bradley,  8  Wend.,  478. 

'  Section  82,  Act  of  March  8, 1868  (12  Stat,  at  Large,  786). 

•  The  subject  of  furloughs  to  enlisted  men  is  now  in  part  governed  by  the  require- 
ments of  paragraphs  106-112  of  the  Army  Regulations  of  1895.  A  right  to  a  furlough  at 
the  end  of  three  years'  service,  created  by  the  Act  of  June  16,  1890,  (26  Stat,  at  Large, 
157.)  ceased  to  be  operative  on  August  1, 1897,  when  the  statute  *  fixing  the  length  of  the 
term  of  enlistment  at  three  years,  In  time  of  peace,  went  Into  effect. 

•  Sec  2,  Act  of  August  1, 18M  (28  Stat,  at  Large,  218X 


366  MILITAR T  LA  W. 

reasons  of  their  absence.  And  the  commanding  officer  of  every  troop,  bat- 
tery, or  company  sliall  give  like  certificates,  stating  how  long  absent  non- 
commissioned officers  and  private  soldiers  have  been  absent  and  the  reasons  of 
their  absence.  Such  reasons  and  time  of  absence  shall  be  inserted  in  the 
muster-rolls  opposite  the  names  of  the  respective  absent  officers  and  soldiers, 
and  the  certificates,  together  with  the  muster-rolls,  shall  be  transmitted  by 
the  mustering  officer  to  the  Department  of  War,  as  speedily  as  the  distance 
of  the  place  and  muster  will  admit. 

This  provision  appears  as  Article  3,  Section  4,  of  the  British  Code  of 
1774,  as  Article  3,  Section  4,  of  the  American  Articles  of  1776,  and  as  No. 
13  of  the  Articles  of  1806.  The  final  clause  of  the  Article  of  1776,  requir- 
ing the  muster-rolls  and  certificates  to  be  transmitted  to  the  Congress,  was, 
in  the  corresponding  Article  of  1806,  so  modified  as  to  require  them  to  be 
transmitted  to  the  War  Department "  as  speedily  as  the  distance  of  the  place 
and  muster  will  admit." 

This  Article  regulates  the  contents  of  the  certificates  of  absence,  the 
time  of  their  submission,  and  points  out  the  person  who  is  entitled  to  receive 
them;  it  also  requires  that  certain  data  which  they  contain  shall  be  entered 
upon  the  muster-rolls. 

Abticle  13.  Every  officer  who  signs  a  false  certificate,  relating  to  the 
absence  or  pay  of  an  officer  or  soldier,  shall  be  dismissed  from  the  service. 

This  appears  as  Article  4,  Section  4,  of  the  British  Code  of  1774,  as 
Article  4,  Section  4,  of  the  American  Articles  of  1776,  and  as  No.  14  of  the 
Articles  of  1806,  in  which  the  scope  of  the  offense  was  intended  to  include 
false  certificates  in  respect  to  the  pay  of  officers  and  enlisted  men.  The 
nature  and  contents  of  the  certificate  contemplated  are  set  forth  in  the  pre- 
ceding Article.  The  strictness  of  practice,  in  respect  to  musters,  certificates 
of  absence,  and  the  like,  indicated  by  this  Article  and  others  of  similar  pur- 
port, is  coeval  in  its  origin  with  the  standing  army  in  England,  and  had 
there  become  well  established,  as  a  matter  of  public  policy,  when  the  British 
Articles  were  adopted,  with  some  modifications,  for  the  regulation  of  the 
military  establishment  raised  by  the  Congress  for  service  during  the  War  of 
the  Revolution.1 

Abticle  14.  Any  officer  who  knowingly  makes  a  false  muster  of  man  or 
horse,  or  who  signs,  or  directs,  or  allows  the  signing  of  any  muster-roll 
knowing  the  same  to  contain  a  false  muster,  shall,  upon  proof  thereof,  by 


1  It  will  not  be  a  sufficient  defense  to  a  charge  under  this  Article  that  the  accused 
believed  the  certificate  signed  by  him  to  be  true,  if  it  was  false  in  fact*  But  held  that 
the  mere  signing,  by  an  officer,  of  a  voucher  fit>r  his  pay  before  the  last  day  of  the  month 
for  which  it  was  due  did  not  constitute  an  offense  of  the  class  intended  to  be  mad* 
punishable  by  this  Article.! 


•  Dig.  J.  A.  Gen.,  2ft:  Samuel.  298:  O'Brien,  802. 
t  Ibid.    See.  G.  C.  M.  O.  28,  War  Department,  1828. 
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two  witnesses,  before  a  court-martial,  be  dismissed  from  the  service,  and  shall 
^hereby  be  disabled  to  hold  any  office  or  employment  in  the  service  of  the 
United  States. 

This  requirement  appears  as  Article  5,  Section  4,  of  the  British  Code  of 
1774,  and  of  the  American  Articles  of  1806.  It  was  re-enacted  without 
change  as  No.  15  of  the  Articles  of  1806. 

As  the  offense  involves  the  falsification  of  an  official  document,  it 
becomes  necessary  to  a  conviction  under  it  to  overcome  the  presumption  of 
good  faith  which  attends  the  execution  of  such  instruments;  the  statute, 
therefore,  contains  a  rule  of  evidence  requiring  the  testimony  of  two  wit- 
nesses as  to  the  execution  and  character  of  the  certificate,  in  order  to  war- 
rant a  conviction  of  the  offense  named  in  the  Article.1 

False  Muster,  etc.— Articles  5,  6,  12,  13,  and  14  relate  to  the  military 
offense  known  as  "  false  muster,"  and  to  certain  offenses  connected  there- 
with ;  for  this  reason  they  will  be  considered  together. 

Musters. — A  muster  is  the  periodical  assembling  of  organized  commands 
for  review  and  personal  inspection,  with  a  view  to  the  verification  of  their 
numbers  and  equipment,  and  the  presence  and  identity  of  their  individual 
members.  In  addition  to  the  periodical  musters  above  described,  the  law 
requires  the  muster  of  organized  commands  which  enter  the  military  service 
of  the  United  States  as  such,  in  response  to  calls  of  the  Executive  upon  the 
several  States  in  time  of  war  or  public  danger;  a  similar  formality  attends 
their  discharge,  and  the  rolls  by  which  such  muster-in  and  muster-out  are 


1  Prior  to  the  inauguration  of  the  public  auditing  system  in  England  great  abuses  had 
existed  in  the  matter  of  musters  in  both  the  military  and  naval  establishments;  this  was 
especially  true  of  the  reigns  of  the  last  two  sovereigns  of  the  bouse  of  Stuart.  During 
the  reign  of  William  and  Mary  a  Parliamentary  Commission  was  created  to  inquire  into 
the  subject.  After  a  protracted  investigation,  in  which  a  great  mass  of  evidence  was 
accumulated,  a  report  was  submitted  to  Parliament  in  which  the  existence  of  specific 
abuses  was  established.  As  a  result  the  system  of  public  audit  was  inaugurated  which 
was  intended  to  afford  a  remedy  for  the  abuses  complained  of,  and  which  was  found  to 
be  so  efficient  in  practice  that  it  has  been  continued  in  existence  to  the  present  time.* 

The  early  Mutiny  Acts  contained  several  clauses  framed  with  the  object  of  securing 
the  integrity  of  the  muster-rolls,  but,  notwithstanding  these  enactments,  the  Commons 
committee  reported  to  the  House  in  1746  that  the  men  granted  by  Parliament  never  were 
effective  notwithstanding  the  allowances  which  had  been  made  at  different  times  to  render 
them  so.  The  colonel  and  officers  had  a  strong  pecuniary  interest,  which  was  nominally 
under  the  control  of  the  commissaries  on  the  staff  of  the  army,  whose  commissions  were 
purchasable,  and  hence  the  gratuities  paid  to  these  officers  were  the  sequeuce  to,  if  not 
the  reward  for,  their  evasion  of  duty.  Either  men  were  alleged  to  be  absent,  without 
certificate  of  existence,  and  the  word  of  the  regimental  officer  was  accepted  in  lieu  there- 
of, or  tradesmen  were  dressed  up  In  regimentals  and  passed  as  soldiers.  \  These  Articles 
are  thus  seen  to  present  the  history  of  an  endeavor  to  secure  accurate  and  impartial 
musters,  at  regularly  recurring  intervals,  of  the  troops  composing  the  British  mili- 
tary establishment.  Such  musters  have,  as  a  rule,  been  correctly  made  in  the  Army  of 
the  United  States  since  its  establishment ;  as  is  indicated  by  the  relative  infrequency  of 
trials  for  the  several  offenses  described  and  made  punishable  in  the  foregoing  Articles. 


*  Clode,  Military  Forces  of  the  Crown,  vol.  1.  pp.  118-1M. 
t  Ibid.,  vol.  ii.  p.  9. 
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accomplished  are  called  muster-in  rolls '  and  muster-out  rolls a  respectively. 
There  may  also  be  musters  of  individuals,  as  distinguished  from  commands, 
as  is  the  case  when  an  enlisted  man  executes  a  contract  of  enlistment  or 
when,  in  time  of  war,  an  officer  of  volunteers  is  promoted  from  a  lower  to  a 
higher  grade. 

Muster-rolls. — The  written  list  or  instrument  in  accordance  with  which 
the  verification  is  made,  and  which  constitutes  the  record  of  the  transaction, 
is  called  a  muster-roll;  the  purpose  of  which  is  to  set  forth  a  true  and  correct 
list  or  roll  of  the  members  of  the  command  undergoing  muster.  These  are 
prepared  by  the  commanding  officer  of  the  company  or  other  organization 
which  is  presented  for  muster,  who  is  responsible  for  the  correctness  of  the 
statements  which  they  contain.  Upon  the  rolls  so  prepared,  when  verified  by 
the  mustering  officer,  payments  to  the  command  are  based.  The  verifica- 
tion or  muster  is'  conducted  by  an  officer  designated  for  the  purpose  in 
competent  orders,  who  is  known  as  the  musterifig  officer. 

Musters,  How  Made. — The  muster  of  a  command  is  generally,  but  not 
always,  preceded  by  an  inspection,  with  a  view  to  determine  its  disciplinary 
condition,  appearance,  and  military  efficiency,  but  this  is  no  part  of  the 
muster  proper.  When  the  presence  of  the  members  of  a  particular  com- 
mand or  organization  has  been  thus  verified,  together  with  that  of  their 
armament  or  equipment,  if  such  articles  be  included  in  the  muster,  the 
muster-rolls  are  signed,  and  the  fact  of  muster  is  certified  to  by  the  muster- 
ing officer.  The  muster-rolls  as  thus  completed  constitute  the  basis  of  all 
payments  for  the  period  covered  by  them,  and  also  become  the  basis  of 
subsequent  issues  of  stores  and  supplies  by  the  several  staff  departments  of 
the  Army.1 

False  Muster. — The  offense  of  false  muster,  which  is  not  described  in 
the  14th  Article  of  War,  must  be  derived  from  the  definition  of  the  term 

1  The  record  of  a  formal  muster-in  is  an  official  record,  duly  made  by  the  proper 
officers  pursuant  to  law,  of  an  official  act  performed  under  the  law.  It  is  therefore,  in 
the  abseuce  of  fraud,  conclusive  evidence  of  the  facts  recorded,  and  no  other  evidence 
is  admissible  to  show  a  different  state  of  facts.  Great  uncertainty  would  ensue  could 
such  records  be  set  aside  by  parole  or  other  evidence.        Dig.  J.  A.  Gen.,  525.  par.  1. 

A  muster-in  is  not  necessarily  formal.  A  mere  enrollment  is  not  a  muster  In,  and 
does  not  place  thu  party  in  the  military  service.  But  taking  up  a  man's  name  upon  the 
rolls  and  accepting  his  services  as  a  soldier  is  a  constructive  muster-in.     Ibid  .  par.  2. 

■  The  muster-out  is  a  formal  discharge  from  the  Army,  making  the  soldier  a  civilian, 
and  terminating  all  military  authoritv  and  jurisdiction  over  him.  The  fact  that  the 
Lini ted  States  may  (as  by  Sec.  1290,  Rev.  Sts.)  provide  transportation  to  their  homes 
aud  subsistence  en  route  for  soldiers  after  muster-out  does  not  continue  them  in  the  mil- 
itary service.  (Sec.  4701,  Rev.  Sts.,  defines  the  period  of  service  of  soldiers  with  refer- 
ence to  the  application  of  the  pension  laws,  but  not  otherwise.)  See,  also,  the  60th 
Article  of  War.     Ibid.,  525. 

•  The  requirement  of  Article  1,  Section  4,  of  the  British  Code  of  1774,  that  regi- 
mental and  company  commanders  should  prepare  their  commands  for  muster  on  notice 
given  by  the  commissary  of  musters  or  one  of  his  deputies,  which  appeared  as  Article  1, 
ection  4.  of  the  American  Articles  of  1776.  was  omitted  from  the  Articles  of  1806.  the 
office  of  commissary  of  musters  having  never  existed  in  the  Army  of  the  United  States. 
Musters  in  oiir  service  are  made  at  regularly  recurring  intervals,  and  are  conducted  by 
officers  detailed  for  that  purpose  by  competent  authority. 
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muster  above  given.  It  may  be  said  to  consist  in  general  in  any  acquies- 
cence, on  the  part  of  the  mastering  officer,  in  the  false  or  fraudulent  presen- 
tation or  enumeration  of  any  person  or  article  of  property  persented  for 
master  on  the  official  master-rolls.  Under  this  head  would  fall  the  substi- 
tution before  the  mustering  officer,  in  order  that  he  may  be  entered  on  the 
muster-roll,  "  of  one  man  or  horse  for  another,  whether  such  man  or  horse 
belong  to  the  service  or  not;  the  presenting  of  either  a  second  time,  under  a 
different  description,  at  the  same  muster;  the  mustering  of  any  person  by 
a  wrong  name;  or  of  any  person  as  a  soldier  who  in  fact  is  not  a  soldier; 
or  of  returning  officers  or  men  present  when  they  are  in  reality  absent  from 
the  regiment,  or  of  reporting  them  in  the  corps  or  company  after  they  are 
deceased  or  have  been  discharged ;  or  for  representing  as  effective  boys  or 
others  who,  from  youth  or  infirmity  or  some  other  disability,  are  declared, 
by  the  regulations  of  the  service,  as  ineffective."  ' 

Abticls  15.  Any  officer  who  wilfully  or  through  neglect  suffers  to  be 
lost,  spoiled,  or  damaged  any  military  stores  belonging  to  tits  United  States 
shall  make  good  the  loss  or  damage,  and  be  dismissed  from  tlie  service. 

This  provision  appears  as  Article  1,  Section  13,  of  the  British  Code  of 
1774,  as  Article  1,  Section  12,  of  the  American  Articles  of  1776,  and  as 
No.  36  of  the  Articles  of  1806.  This  requirement  is  a  re-enactment  of  the 
corresponding  provision  of  the  Articles  of  1806  which  applied  to  commis- 
sioned officers  as«  class  and,  in  addition,  to  storekeepers  and  commissaries.' 
As  storekeepers  and  commissaries  are  now  commissioned  officers,  they  are  no 
longer  referred  to  in  the  Article  by  title  of  office,  being  included  within  its 
scope  in  their  character  as  commissioned  officers  of  the  Army.  The  Article 
recognizes  both  a  fiscal  and  a  disciplinary  accountability;  the  former  in  its 
provision  for  the  reimbursement  of  the  United  States  for  the  damage  or  loss;' 
the  other  in  the  clause  imposing  the  mandatory  punishment  of  dismissal 
upon  conviction  of  the  offense.4 

Hature  of  the  Heglect,  etc. — As  willful  neglect  constitutes  an  essential 
element  of  the  offense  described  in  the  statute,  it  is  proper,  at  this  point,  to 


?  Samuel,  801.  "  The  substitution  of  one  man  or  horse  for  another,  that  he  may  be 
entered  on  the  muster-roll,  whether  such  man  or  horse  be  or  be  not  in  the  service  ;  the 
presenting  of  either  or  both  a  second  time  under  a  different  description  at  the  same 
muster ;  the  mustering  any  person  under  a  wrong  name ;  mustering  officers  or  men 
present  when  in  fact  they  are  absent  :  musterlne:  them  in  corps  or  company  after  they 
are  deceased  or  dlscharcred  ;  representing  a*  effective  boys  or  others  who.  from  youth 
infirmity  or  other  disability,  are,  by  regulation*  of  service,  ineffective— nil  these  are  so 
man  v  cases  of  false  musters,  and  have  been  so  deemed  by  military  courts."    O'Brien.  88. 

f  This  requirement  appears  as  Article  1.  Section  13,  of  the  British  Code  of  1774,  as 
Article  1.  Section  12,  of  the  American  Articles  of  1776.  and  as  No.  86  of  the  Articles  of 
1806. 

•  8ee  Sections  1808  and  1804.  Revised  Statutes. 

4  The  requirement  of  Article  86  of  the  American  Code  of  1806  respecting  t*e  sale, 
embezzlement,  or  misapplication  of  military  stores  was  omitted  from  the  revision  of 
1874.  pomiblv  because  of  the  more  comprehensive  provisions  of  the  60th  Article,  in 
which  it  is,  in  fact,  merged. 
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determine  tX-e  amount  of  negligence  on  the  part  of  a  commissioned  officer  of 
the  Army  which  will  constitute  an  offense  under  the  Article.  A  neglect  to 
constitute  a  crime,  as  it  is  declared  by  this  Article,  must  have  more,  it  is 
apprehended,  than  a  negative  quality  about  it;  especially  as  it  involves,  in 
addition,  the  civil  responsibility  of  the  party  to  the  amount  of  the  loss  occa- 
sioned by  it.  A  neglect  to  induce  such  consequences  may  be  supposed  to 
partake  somewhat  of  a  positive  nature,  as,  for  instance,  in  the  non-observance 
of  special  inspections  or  general  regulations  in  reference  to  the  custody  or 
disposal  of  the  things  in  charge;  or  in  contempt  of  usage  and  custom  of 
office,  in  the  discharge  of  which  the  trust  arises,  in  respect  to  the  particular 
charge;  or,  wh^n  there  are  no  instructions,  regulations,  or  customs  to  guide 
the  officer  in  fhe  custody  of  the  matter  or  thing  entrusted  to  him,  in  a 
flagrant  and  gross  omission  of  care,  which  is  usually  taken,  in  legal  intend- 
ment, as  an  evidence  of  fraud.  Any  inferior  degree  of  neglect,  though 
implying  an  absence  of  a  special  and  refined  care,  which  more  considerate  or 
wary  persons  are  in  the  habit  of  using  in  their  own  affairs,  would  not 
amount,  it  should  seem,  to  that  culpable  or  criminal  negligence,  so  as  to 
expose  the  party  guilty  of  it  to  the  multiplied  penalties  of  the  Article.1 

Stoppages  to  Beimburse  the  United  States. — The  stoppages  contemplated 
in  this  Article  are  also  regulated  in  part  by  Sections  1303  and  1304  of  the 
Revised  Statutes,  which  provide  that  "  the  cost  of  repairs  or  damages  done 
to  arms,  equipments,  or  implements  shall  be  deducted  from  the  pay  of  an 
officer  or  soldier  in  whose  care  or  use  the  same  were  when  such  damages 
occurred,  if  said  damages  were  occasioned  by  the  abuse  or  negligence  of  said 
officer  or  soldier ;"  8  and  that  "  in  case  of  deficiency  of  any  article  of  mili- 
tary supplier,  on  final  settlement  of  the  accounts  of  any  officer  charged  with 
the  issue  of  the  same,  the  value  thereof  shall  be  charged  against  the  delin- 
quent and  deducted  from  his  monthly  pay,  unless  he  shall  show  to  the  satis- 
faction of  the  Secretary  of  War,  by  one  or  more  depositions  setting  forth  the 
circumstances  of  the  case,  that  said  deficiency  was  not  occasioned  by  any 
fault  on  his  part.  And  in  case  of  damage  to  any  military  supplies  the  value 
of  such  damage  shall  be  charged  against  such  officer  and  deducted  from  his 
monthly  pay,  unless  he  shall  in  like  manner  show  that  such  damage  was  not 
occasioned  by  any  fault  on  his  part."  * 

Stoppages.— The  term  "  stoppage"  has  already  been  defined.4  It  has 
also  been  seen  that  the  pay  of  an  officer  or  soldier  cannot  be  subjected  to 
stoppage  except  by  the  authority  of  a  statute  or  regulation  specifically 
authorizing  the  same,  or  of  a  sentence  of  court-martial  imposing  a  forfeiture 
or  Ine  as  a  punishment,  or  where  the  party  has  become  indebted  to  the 

1  Samuel,  516. 

f  Section  1303,  Revised  Statutes. 

■  Section  1304  Revised  Statutes. 

4  See  the  title  Forfeiture  in  the  chapter  entitled  Punishments. 
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United  States  on  account.  In  a  case  of  supposed  liability  to  stoppage  result- 
ing from  a  neglect  or  an  act  chargeable  as  a  military  offense,  and  as  to 
which  the  facts  are  disputed,  it  is  in  general  preferable  to  have  the  case 
investigated  and  the  actual  pecuniary  liability,  if  any,  fixed  by  a  trial  by 
court-martial.  A  superior  is  not  authorized  to  stop  against  the  pay  of  an 
inferior  the  value  of  property  charged  to  have  been  criminally  misappropri- 
ated.1 Nor  is  it  authorized  to  stop  against  the  pay  of  an  officer  or  soldier 
an  amount  of  personal  indebtedness,  to  another  officer  or  soldier,  even  though 
such  indebtedness  may  have  grown  out  of  the  relations  of  the  military  ser- 
vice. Thus  aft  officer's  pay  cannot  legally  be  stopped,  for  example,  with  a 
view  to  the  reimbursement  of  enlisted  men  who  have  deposited  money  with 
him  for  safe-keeping,  and  which  he  has  failed  to  return  when  required,  the 
officer  being  accountable  for  the  same  in  a  personal  capacity  only.* 

It  has  been  seen  that  pay  forfeited  by  sentence  of  a  court-martial  is,  in 
contemplation  of  law,  returned  from  the  appropriation  for  the  support  of 
the  Army  to  the  general  treasury,  and  becomes  public  money,  and,  being  in 
the  treasury,  cannot  be  withdrawn  and  restored  to  the  party  from  whoso 
pay  it  was  taken  by  way  of  forfeiture  without  an  act  of  appropriation, 
or  other  authority  of  Congress.  A  forfeiture  thus  executed  cannot  therefore 
be  remitted,  or  restored  by  the  pardoning  power,  whatever  be  the  merits  of 
the  case.1 

A  stoppage  is  distinguished  from  a  forfeiture  or  fine,  and  an  executive 
stoppage,  or  stoppage  by  order,  cannot  be  imposed  for  an  offense.  But  under 
par.  1390,  Army  Regulations  of  1895,  it  is  entirely  legal  to  stop  against  a 
soldier's  pay  an  amount  required  to  reimburse  the  United  States  for  loss 
on  account  of  damage  done  to  public  property,  while  at  the  same  time  bring- 
ing the  soldier  to  trial  by  court-martial  for  the  offense  involved.* 

Pay  due  an  officer  or  soldier  can  legally  be  stopped  only  by  reason  of  an 
accountability  to  the  United  States.*  Thus  it  cannot  be  stopped  to 
reimburse  a  hospital  fund  for  money  stolen,  such  fund,  like  a  company 
fund,  not  being  public  money.  It  cannot  legally  be  stopped,  for  example, 
to  reimburse  a  telegraph  company  for  moneys  received  by  a  sergeant  of  the 
then  Signal  Corps  for  transmitting  private  messages  over  its  line,  the  same 
not  being  a  line  "  operated  by  the  United  States  "  in  the  sense  of  the  Act 
of  March  3,  1883,*  and   the  indebtedness  of  the  sergeant  being  to  the 

1  Dig.  J.  A.  Gen.,  719,  par.  1. 
» Ibid  ,  720,  par.  2. 

*  Ibid.,  421,  par.  14.    Par.  268,  A.  R.,  1895,  requiring  deductions  to  be  made  from 
the  pay  of  soldiers  in  favor  of  "  tradesmen,"  who,  when  "  relieved  from  ordinary  mili- 
tary duty,"  are  authorized  to  make  alter,  or  repair  soldiers'  uniforms,  held  to  authorize 
stoppages  not  only  for  dues  to  tailors  who  are  in  the  military  service,  but  also  for  dues- 
of  civilian  tailors.     Ibid.,  720,  par.  4.    See.  also,  Circular  8,  A.  Q.  O.,  1896. 

*Ibid.,  720,  par.  3. 

*  Ibid.,  721,  par.  8  ;  16  Opin.  Att.-Gen.,  477. 

*  22  Slat,  at  Large,  616. 
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telegraph  company  only,  not  to  the  United  States.  So  held  that  it  would 
not  be  legal  to  stop  the  pay  of  an  officer  for  the  amount  of  a  local  bounty 
alleged  to  have  been  neglected  to  be  paid  over  by  him  to  an  enlisted  volun- 
teer on  whose  account  it  was  received.  An  officer  or  soldier  cannot  legally 
be  mulcted  of  any  part  of  his  pay  for  the  satisfaction  of  a  private  claim.1 

Abticle  16.  Any  enlisted  man  who  sells  or  willfully  or  through  neglect 
wastes  the  ammunition  delivered  out  to  him  shall  be  punished  as  a  court- 
martial  may  direct. 

This  provision  appears  as  Article  2,  Section  13,  of  the  British  Code  of 
1774,  as  Article  2,  Section  12,  of  the  American  Articles  of  1776,  and  as 
No.  37  of  the  Articles  of  1806.  Prior  to  the  re-enactment  of  the  Articles 
in  1874,  only  a  regimental  court-martial  was  authorized  to  take  jurisdiction 
of  the  offense  set  forth  in  the  statute.  This  Article  applies  expressly  to 
enlisted  men  and,  unlike  Article  15,  is  entirely  disciplinary  in  character;  it 
is  also  much  less  extensive  in  its  operation,  being  limited,  by  the  express 
terms  of  the  statute,  to  the  sale  or  waste  of  ammunition  only. 

Abticle  17.  Any  soldier  who  sells,  or  through  neglect  loses  or  spoils,  hie 
horse,  arms,  clothing,  or  accoutrements  shall  be  punished  as  a  court-martial 
may  adjudge,  subject  to  such  limitation  as  may  be  prescribed  by  the  Presi- 
dent by  virtus  of  the  power  vested  in  him.% 

This  appears  as  No.  38  of  the  Articles  of  1806,  as  Article  3,  Section  13, 
of  those  of  1776,  and  as  Article  3,  Section  13,  of  the  British  Code  of  1774. 
It  was  re-enacted  in  its  present  form  by  the  Act  of  July  27,  1892.1  Prior 
to  such  re-enactment  the  Article  required  an  accused  person  upon  convic- 
tion to  undergo  such  weekly  stoppages  (not  exceeding  the  half  of  his  pay) 
as  a  court-martial  "  shall  judge  sufficient  for  repairing  the  loss  or  damage; 
and  to  suffer  confinement  or  such  other  corporal  punishment  as  his  crime 
shall  deserve.9'  As  the  loss  to  the  United  States  was  not  easily  or  definitely 
ascertainable,  and  as  no  form  of  corporal  punishment  except  imprisonment 

1  Dig.  J.  A.  Gen.,  721,  par.  8.  A  soldier  wbo  deserted  from  Jefferson  Barracks  sur- 
rendered at  Chicago,  where  the  sum  of  four  dollars  was  expended  by  the  United  States 
for  his  men  Is  before  he  could  be  returned  to  his  station.  Held  that  this  sum,  as  substan- 
tially included  within  the  item  of  "  expense  of  apprehending  deserter,"  specified  in  par. 
1390.  A.  H.  of  1895,  was  properly  charged  against  him  on  the  muster  and  pay  rolls.  Ibid., 
par  6. 

The  amount  of  the  allowances  of  the  witnesses,  or  other  expense  attending  the  trial, 
by  court-man  in  1,  of  a  soldier,  cannot  legally  be  stopped  against  his  pay,  whatever  the 
offense  of  which  he  may  be  convicted.    Ibid.,  par.  7. 

Held  that  the  Government  was  entitled  to  retain  so  much  of  a  soldier's  pay  as  would 
cover  his  indebtedness  to  it,  even  though  the  puy  due  consist  in  whole  or  in  part  of 
"detained  "  pay.  (The  punishment  of  detaining  pay  has  now  been  abrogated  by  the 
recent  G.  O  25  of  1894.)    Dig.  J.  A.  Gen.,  720.  par.  5. 

Construing  Sec.  1766,  Rev.  Sis.,  as  applying  only  to  bonded  diaburting  officers,  held 
that  a.  fine  of  one  hundred  dollars,  imposed  by  a  civil  court  upon  a  soldier  for  a  viola- 
tion of  the  postal  laws,  could  not  legally  be  stopped  against  his  pay  under  that  section. 
But.  independently  of  this  statute,  the  pay  of  an  officer  or  soldier  who  is  in  arrears 
to  the  United  States  may  always  be  legally  withheld  till  the  indebtedness  is  satisfied. 
Ibid.,  721,  par.  9.     See.  also,  ibid.,  853.  par.  3. 

1  Act  of  July  27,  1892  (27  Stat,  at  Large,  277). 
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could  lawfully  be  inflicted,  the  amendment  above  described  was  deemed 
necessary. 

Like  Article  16,  this  Article  is  quite  independent  of  the  regulations 
relating  to  boards  of  survey.1  The  latter  pass  upon  questions  of  pecuniary 
responsibility  for  the  loss,  etc.,  of  pnblic  property.  The  court-martial, 
under  this  Article,  simply  imposes  punishment.* 

The  description,  "his  horse,  arms,  clothing,' *  etc.,  refers  to  articles 
which  are  regularly  issued  to  the  soldier  for  his  use  in  the  service  and  with 
the  safe-keeping  of  which  he  is  charged.  His  property  in  them  is  qualified 
by  the  trust  that  he  cannot  dispose  of  them  while  he  is  in  the  military  ser- 
vice, and  can  only  use  them  for  military  purposes.1  Improper  dispositions 
of  property  in  the  charge  and  use  of  soldiers,  other  than  those  indicated  in 
the  Article,  will  in  general  properly  be  charged  nnder  Article  62.* 

Only  three  offenses  are  made  punishable  by  this  Article:  selling,  through 
neglect  losing,  through  neglect  spoiling.  Any  other  form  of  wrongful  dis- 
position should  be  made  the  subject  of  a  charge  under  Article  60  or  62. 
The  selling,  losing,  etc.,  of  objects  other  than  those  mentioned  in  this 
Article  should  be  charged  under  Article  62/ 

1  See  Article  60,  Army  Regulations  of  1805  ;  see,  also,  the  article  entitled  Boards  of 
Survey  in  the  chapter  eu titled  Military  Boards,  btc 

*  Dig.  J.  A.  Gen.,  28.  par  1.  Where  a  trial  is  had,  the  proceedings  of  a  board  of 
survey,  already  ordered  in  the  same  case,  will  not  be  competent  evidence  to  prove  the 
fact  of  the  loss,  etc.,  charged.  G.  C.  M.  O.  45,  Dept.  of  the  Missouri,  1877;  do.  15, 
Dept.  of  Texas,  1877. 

The  present  17th  Article  (as  amended  by  the  Act  of  July  27,  1893)  does  not 
authorize  a  stoppage  or  forfeiture  of  pay  to  reimburse  the  United  states.  The  stoppage 
which  was  enjoined  by  the  old  form  of  the  Article  is  dropped  entirely  from  the  present 
statute.  This  provides  for  punishment  only — does  not  provide  any  means  of  reimburs- 
ing the  appropriation  out  of  which  the  lost,  etc.,  property  Mas  paid  for  or  of  repairing 
the  loss  or  damage  as  such.  So  held  (April,  1803)  that  a  sentence,  upon  a  conviction 
under  this  Article,  which  adjudged  a  stoppage  of  pay  "to  reimburse  the  United  States 
for  the  value  of  the  clothing  alienated  "  was  unauthorized  and  inoperative.  Dig.  J.  A. 
Gen.,  25.  par.  7. 

Held  (December,  1868)  that  the  provisions  of  sec.  28.  Act  of  March  8,  1868.  prohib- 
iting the  sale,  etc.,  of  their  arms,  etc.,  by  soldiers,  and  declaring  that  no  right  of  prop- 
erty or  ]x>s8es8ion  should  be  acquired  thereby,  etc.,  were  not  limited  in  their  operation 
to  the  period  of  the  war.  but  were  still  in  force,*  and  that  an  officer  of  the  army  would 
therefore  be  authorized  to  seize  arms,  etc. ,  disposed  of  contrary  to  such  prohibition, 
whenever  and  wherever  found.  But  inasmuch  as  there  have  been  sundry  authorized 
pales  of  arms  and  other  ordnance  stores  since  the  end  of  the  war.  advised  that  officers, 
lief  ore  making  seizures,  should  assure  themselves  that  the  parties  in  possession  have  not 
acquired  title  in  a  legal  manner.      Ibid.,  684. 

*  Dig.  J.  A  Gen.,  28,  par.  2.  See  next  note.  Compare  ruling  of  reviewing  officer 
fn  G  0.  35,  Dept.  of  the  East,  1869 ;  and  see  also  do.  81,  Dept.  of  the  South,  1877 ; 
G.  C.  M.  O.  15,  Dept.  of  Texas,  1880. 

4  Ibid.,  24,  par.  8.  "  Unlawfully  disposing  of  "  (or  "  otherwise  unlawfully  disposing 
of  ")  clothing,  arms,  etc..  is  not  a  proper  form  for  the  charge  under  this  Article.  A  charge 
under  this  Article  should  not  be  expressed  in  the  alternative— as  that  the  accused  "sold" 
or  "through  neglect  lost.'*  The  selling,  through  neglect  losing,  and  through  neglect 
spoiling  are  distinct  offenses  and  are  to  be  so  charged.    Ibid.,  par.  5. 

'  Ibid.,  par.  4.    Held  that  a  selling  or  losing  of  the  following  articles  was  not  puniah- 


*  See  these  provisions  as  now  incorporated  in  the  Revised  Statutes,  in  Sections  1949  and  8748.  To* 
further  provision  of  the  original  Act  making  punishable  with  fine  and  imprisonment  persons  purch&s* 
Ins;  from  soldiers  their  arms,  equipments,  clothing,  etc.,  has  not  been  retained  in  the  Rev.  Sta. 
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Clothing  issued  and  charged  to  a  soldier  is  not  now  (as  it  was  formerly) 
regarded  as  remaining  the  property  of  the  United  States.  It  is  now  consid- 
ered as  becoming,  upon  issue,  the  property  of  the  soldier,  although  his  use 
of  it  is,  for  purposes  of  discipline,  qualified  and  restricted.  Thus  he 
commits  a  military  offense  by  disposing  of  it  as  specified  in  this  Article, 
though  the  United  States  may  suffer  no  loss.1 

Abticle  18.  Any  officer  commanding  in  any  garrison,  fort,  or  barracks 
of  the  United  States  who,  for  his  private  advantage,  lays  any  duty  or  impo- 
sition upon,  or  is  interested  in,  tlie  sale  of  any  victuals,  liquors,  or  other 
necessaries  of  life  brought  into  such  garrison,  fort,  or  barracks  for  the  uss 
of  the  soldiers,  shall  be  dismissed  from  the  service. 

The  57th  Article  of  the  Prince  Rupert  Oode,  which  provided  that  "  no 
officer  or  souldier  shall  be  a  victualler  in  the  Army  without  consent  and 
allowance  of  Our  General,  or  of  the  office/  in  chief  of  the  regiment,  upon 
pain  of  being  punished  at  discretion,"  would  seem  to  indicate  that  the  prac- 
tice which  is  prohibited  in  the  18th  Article  had,  at  one  time,  been  authorized 
in  the  British  service,  with  the  sanction  or  approval  of  competent  superior 
authority.  The  present  Article,  which  was  adopted  without  substantial 
change  from  the  corresponding  British  Article,  first  appeared  as  Article  4, 
Section  8,  of  the  American  Articles  of  1776,  and  was  re-enacted  as  No.  31 
of  the  Articles  of  1806. 

It  is  the  purpose  of  this  Article  to  insure  the  supply  of  provisions  and 
other  supplies  to  soldiers  free  from  all  unauthorized  taxation  and  from  the 
influence  of  officers  in  command  of  the  military  posts  and  stations  of  the 
United  States.  "  The  letting  oat  of  houses  to  sutlers  at  an  exorbitant  price,, 
or  the  connivance  at  the  act  in  others,  or  the  laying  of  any  duty  or  imposi- 
tion on  victuals,  etc.,  brought  into  garrison,  for  the  private  advantage  of  the 
governor  or  commanding  officer,  are  offenses  of  60  clear  and  definite  a  char- 
acter  as  not  to  demand  any  illustration.  But  the  remaining  offense — the 
being  interested  in  the  sale  of  victuals  or  merchandise,  etc. — is  not  so  per- 
Bpicuous  or  so  easily  discernible  as  the  others  immediately  preceding.  The 
interest  here  intended  is  not  only  a  direct  interest,  such  as  a  proprietorship 
or  part  proprietorship  in  the  articles  sold,  but  a  collateral,  indirect,  and  even 
very  remote  interest  in  the  objects  of  sale."  * 

able  under  Article  17,  viz.:  sheets,  pillows,  pillow-cases,  mattress-covers,  shelter-tent, 
barrack -bag,  greatcoat-strap,  tin  cup,  spoon,  knife,  fork,  meat- ration  can,  cartridges. 
Dig.  J.  A.  Gen.,  24,  par.  4. 

Of  such  unlawful  disposition  of  public  property  the  pawning  of  a  revolver  is  an 
example.  G.  C.  M.  O.  77,  Dept.  of  the  Missouri,  1874.  So  the  gambling  away  of 
clothing.  G.  C.  M.  O.  41.  Dept.  of  Texas,  1873.  So  the  spoiling  by  a  bugler  of  his 
bugle.     G.  C.  M.  O.  36,  War  Dept.,  1876. 

1  Dig.  J.  A.  Gen.,  24,  par.  6. 

•  Samuel,  445-447.  "  It  was  so  determined  by  a  general  court-martial  held  at  Cawn- 
pore,  in  the  East  Indies,  in  1811,  on  the  t rial  of  Lieutenant-Colonel  H.  G.  Wade,  of  his 
Majesty's  8th  Light  Dragoons,  on  the  express  charge  of  having  violated  this  Article  in 
having  exacted  and  received  from  Duuiel  Clarke,  licensed  sutler  in  the  cantonments  at 
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The  offense  here  described  is  a  form  of  extortion  which  may  be  defined 
as  a  crime  committed  by  an  officer  of  the  law  who,  under  color  of  bis  office, 
unlawfully  and  corruptly  takes  any  money,  or  thing  of  value  that  is  not  due 
him,  6r  more  than  is  due,  or  before  it  is  due.  The  officer  must  unlawfully 
and  corruptly  receive  such  mdney  or  article  of  value  for  his  own  benefit  or 
advantage.1  The  money  so  obtained,  having  been  received  and  held  without 
authority  of  law,  cannot  become  the  property  of  its  possessor;  the  lawful 
title  thereto  continuing  in  the  person  from  whom  it  was  extorted.  The  law, 
therefore,  creates  an  obligation  to  refund  money  so  illegally  paid,  the  obli- 
gation to  repay  accruing  at  the  date  of  the  extorsive  payment.* 

Abticls  19.  Any  officer  who  uses  contemptuous  or  disrespectful  words 
against  the  President,  the  Vice-President,  the  Congress  of  the  United  States, 
or  the  chief  magistrate  or  legislature  of  any  of  the  United  States  in  which  he 
is  quartered  shall  be  dismissed  from  the  service,  or  otherwise  punished  as  a 
nourt-martial  may  direct.  Any  soldier  who  so  offends  shall  be  punished  as  a 
•court-martial  may  direct. 

This  appears  as  No.  5  of  the  Articles  of  1806,  as  Article  1,  Section  2,  of 
those  of  1776,  and  as  Article  1,  Section  2,  of  the  British  Code  of  1774.  In 
the  British  Article  the  offense  is  made  to  consist  in  the  "use  of  traitorous 
or  disrespectful  words  against  our  Royal  Person  or  any  of  our  Royal 
Family."  As  there  was  no  executive  head  to  the  Government  under  the 
Revolutionary  Congress,  or  to  that  under  the  Articles  of  Confederation,  the 
offense,  in  the  Articles  of  1776,  was  made  to  consist  in  the  use  of  such  words 
against  "  the  authority  of  the  United  States  in  Congress  assembled,  or  the 
legislature  of  any  of  the  United  States  in  which  the  offender  may  be  quar- 


Cnwnpore,  *  *  *  two  bribes  of  one  hundred  rupees  each,  *  *  *  in  consideration 
of  his  having  allowed  the  said  Clarke  to  sell  spirituous  liquors  in  the  lines  of  the  corps 
under  his  command.  The  court  pronounced  the  accused  guilty  of  the  circumstances 
charged,  and  sentenced  him  to  be  cashiered.  The  interest  of  the  officer  was,  in  this 
instance,  so  remote,  and  so  trivial  in  itself,  being  in  its  utmost  value  short  of  twenty-live 
pounds,  that  it  could  not  be  supposed  to  have  operated  in  auy  oppressive  degree  on  the 
tale  of  the  liquors  to  the  soldiery,  as  the  sum  exacted  from  the  sutler  might  be  repaid  to 
him,  in  the  course  of  his  dealings,  by  the  imposition  of  so  slight  nn  addition  on  the 
articles  retailed  as  to  be  scarcely  perceptible  to  the  consumer.  But  the  quantum,  or 
relation  of  the  interest,  is  not  so  much  an  ingredient  of  the  offeuse  as  the  having  any 
interest  at  all  engaged,  which  may  set  the  officer's  private  advantage  at  variance  with  bis 
public  duty.  In  this  view  the  most  trifling  amount  capable  or  being  traced  to  the 
pocket  of  him  who  takes  it  may  be  an  equal  inducement  to  criminal  connivuuee  with 
the  highest  conceivable  bribe,  which  is  not  to  be  weighed  in  the  scale  or  estimation  of 
the  giver,  or  of  any  third  party,  but  of  the  receiver  alone ;  it  is  the  wages  of  sin,  and  of 
iiis  own  settling."    Ibid. 

1  U.  8  w.  Deaver,  14  Fed.  Rep.,  595 ;  Com.  w.  Wheatley,  0  Cow.,  661 ;  Com.  vs. 
Mitchell.  8  Bush,  25 ;  Com.  w.  Bagley,  7  Pick.,  246. 

*  U.  S.  vs.  Bank  of  Washington,  6  Pet.,  19.  Section  5481  of  the  Revised  Statutes 
•contains  the  general  provision  of  law  upon  this  subject,  which,  as  will  be  seen,  is  some- 
what more  extensive  in  its  scope  than  the  18th  Article  of  War:  "Every  officer  of  the 
United  States  who  is  guilty  of  extortion  under  color  of  his  office  shall  be  punished  by  a 
fine  of  not  more  than  five  hundred  dollars,  or  by  imprisonment  not  more  than  one  year, 
except  those  officers  or  agents  of  the  United  States  otherwise  differently  and  specially 
provided  for  in  subsequent  sections  of  this  chapter." 
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tered."     The  words  "the  President,  the  Vice-President "  were  added  to 
the  Article  in  the  revision  of  1806. 

When  a  trial  of  an  officer  or  soldier  has  been  resorted  to  tinder  this 
Article,  it  has  usually  been  on  account  of  the  use  of  "contemptuous  or  dis- 
respectful words  against  the  President,"  or  tne  government  mainly  as  repre- 
sented by  the  President.  The  deliberate  employment  of  denunciatory  or 
contumelious  language  in  regard  to  the  President,  whether  spoken  in  public, 
or  published  or  conveyed  in  a  communication  designed  to  be  made  public, 
has  in  repeated  cases  been  made  the  subject  of  charges  and  trial  under  this 
Article;1  and  where  taking  the  form  of  a  hostile  arraignment,  by  an  officer, 
of  the  President  or  his  administration  for  the  measures  adopted  in  carrying 
on  the  late  war — a  juncture  when  a  peculiar  obedience  and  deference  were 
due  on  the  part  of  the  subordinate  to  the  President  as  executive  and  com- 
mander-in-chief— was  in  general  punished  by  a  sentence  of  dismissal.  On 
the  other  hand,  it  has  been  held  that  adverse  criticisms  of  the  acts  of  the 
President,  occurring  in  political  discussions,  and  which,  though  characterized 
by  intemperate  language,  were  not  apparently  intended  to  be  disrespectful  to 
the  President  personally  or  to  his  office,  or  to  excite  animosity  against  him, 
were  not  in  general  to  be  regarded  as  properly  exposing  officers  or  soldiers 
to  trial  under  this  Article.  To  seek  indeed  for  ground  of  offense  in  such 
discussions  would  ordinarily  be  inquisitorial  and  beneath  the  dignity  of  the 
Government.* 

ABTICLE  20.  Any  officer  or  soldier  who  behaves  himself  with  disrespect 
totoard  his  commanding  officer  shall  be  punished  as  a  court-martial  may 
direct. 

This  requirement  appears  in  somewhat  less  comprehensive  terms  as 
Article  11  of  the  Prince  Rupert  Code,  where  it  is  provided  that  "  if  any 
officer  or  souldier  shall  behave  himself  disrespectfully  towards  Oar  General, 
Lieutenant  General,  or  other  Chief  Commander  of  the  Army,  or  speaks 
words  tending  to  his  harm  or  dishonour,  he  shall  be  punished,  according  to 
the  nature  and  quality  of  his  offense,  by  the  judgment  of  Our  General 
Court-Martial."  The  provision  appears  as  Article  2,  Section  2,  of  the 
British  Code  of  1774,  and  as  Article  2,  Section  2,  of  the  American  Articles 
of  1776.  In  the  British  Article  of  1774  the  offense  may  be  committed  by 
"  any  officer  or  soldier  who  shall  behave  himself  with  contempt  or  dis- 
respect towards  the  general  or  other  commander  in  chief  of  Our  Forces"; 
in  the  American  Article  of  1776,  however,  the  offense  is  committed  by  "  any 
officer  or  soldier  who  may  behave  himself  with  contempt  or  disrespect 

1  Dig.  J.  A.  Qjn  ,  25,  par.  1.  Sec  cases  in  Q.  C.  M.  O.  43.  War  Dept..  1868 :  G.  0. 
171.  Army  of  the  Potomac,  1862;  do.  28,  #.,  1863;  do.  52.  Middle  Dept,  1868;  do. 
119.  Dept.  of  the  Ohio,  1863 ;  do.  88,  Dept.  of  the  Gulf.  1863 ;  do.  68.  Dept.  of  Wash 
Insrton,  1864 ;  do.  86,  Northern  Dept.,  1864;  do.  1,  id.,  1865;  do.  29,  Dept.  of  No.  Car., 
18(15 

7  Dig.  J.  A.  Gen.,  25,  par.  1. 
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towards  the  General  or  other  Commander-in-Chief  of  the  forces  of  the 
United  States.'9  In  the  6th  of  the  Articles  of  1806  the  scope  of  the  offense 
is  no  longer  restricted  to  the  commander-in-chief,  but  is  extended  so  as  to 
include  the  commanding  officer  of  the  accused.  In  the  re-enactment  of 
1874  the  offense  is  made  to  consist  in  "  disrespect "  only. 

The  offense  here  made  punishable  is  characterized  in  general  terms  and  is 
not  specifically  defined  in  the  Articles  of  War.  Ic  may  consist  in  either  be- 
havior, acts,  or  utterances  which  are  explicitly  set  forth  in  the  charges  and 
specifications,  and  which  must  be  established  in  evidence  by  the  testimony 
of  witnesses.1  It  must  be  shown  in  evidence  under  the  charge  that  the 
officer  offended  against  was  the  "  commanding  officer  "  of  the  accused.'  The 
commanding  officer  of  an  officer  or  soldier,  in  the  sense  of  this  Article,  is 
properly  the  superior  who  is  authorized  to  require  obedience  to  his  orders 
from  such  officer  or  soldier,  at  least  for  the  time  being.' 

It  is  for  the  court  to  determine  from  the  evidence  submitted  whether  the 
acts,  utterances,  or  conduct  so  established  constitute  disrespect  toward  the 
commanding  officer  within  the  meaning  of  the  Article.  It  will  be  observed 
that  no  specific  intent  is  alleged  in  the  Article  as  essential  to  constitute  the 
offense;  it  is  therefore  not  necessary  to  a  conviction  under  it  that  the  dis- 
respectful conduct  charged  in  a  particular  case  should  have  been  due  to 
deliberate  design.  A  want  of  civility  is  equally  punishable  with  an  act  of 
premeditated  disrespect. 

It  is  the  purpose  of  the  Article,  therefore,  to  insure  respect  for  the  person 
and  office  of  the  individual  standing,  in  respect  to  the  accused,  in  the  rela- 
tion of  commanding  officer;  and  to  protect  him  from  such  acts,  utterances, 
or  behavior,  whether  arising  from  rudeness  of  manner,  want  of  civility,  or 
deliberate  design,  as  are  in  themselves  disrespectful,  or  are  calculated  to 
lessen  the  reputation  of  such  commander,  or  to  affect  injuriously  the  dignity 
attacking  to  his  rank  or  station  in  the  military  service. 

1  The  disrespect  berc  indicated  may  consist  in  acts  or  words :  *  and  the  particular  acts 
or  words  relied  upon  an  constituting  the  offense  should  properly  be  set  forth  in  substance 
in  the  specification^    Dijr.  J.  A.  Gen.,  28,  par.  1. 

•  O  O.  53.  Dept  of  Dakota,  1871. 

•  Dig.  J.  A.  Gen.,  26.  par.  t.  Thus  where  a  battalion  was  temporarily  detached  from 
a  regiment  and  placed  under  the  orders  of  the  commander  of  a  portion  of  the  Army 
distinct  from  that  in  which  the  main  part  of  the  regiment  was  Included,  held  that  it  whs 
the  commander  of  this  portion  who  was  the  commanding  officer  of  the  detachment;  and 
that  the  use  by  an  officer  of  such  detachment  of  disrespectful  language  in  reference  to 
the  regimental  commander  (who  had  remained  with  and  in  command  of  the  main  body 
of  the  regiment)  was  properly  chargeable  not  under  this  Article,  but  rather  under  the 
62d.     Ibid. 

H'ld  that  disrespectful  language  used  in  regard  to  his  captain  by  a  soldier,  when 
detached  from  his  company  and  serving  at  a  hospital,  to  the  surgeon  lu  charge  of  which 
he  had  been  ordered  to  report  for  duty,  was  nn  offense  cognizable  by  court-martial,  not 
under  this  Article,  but  under  Article  62.    Ibid.,  par.  2. 

•  G.  O.  4t,  Dept.  of  Dakota,  1878.    And  see  G.  C.  M.  O.  SB,  War  Dept.,  1876;  Q.  O.  47,  Dept  of  the 

Piatt*.  1*70. 

t  Q.  C.  M.  O.  tf ,  Dept.  of  the  Missouri,  J  873. 
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ABTICLE  21.  Any  officer  or  soldier  wlio,  on  any  pretense  whatsoever ■, 
strikes  his  superior  officer,  or  draws  or  lifts  up  any  weapon,  or  offers  any 
violence  against  him,  being  in  the  execution  of  his  office,  or  disobeys  any  law- 
ful command  of  his  superior  officer,  shall  suffer  death,  or  such  other  pun- 
ishment as  a  court-martial  may  direct. 

This  Article,  embodying  as  it  does  the  most  important  principle  known 
to  military  law,  seems  to  have  been  derived,  in  its  present  form,  from 
Article  16  of  the  Prince  Rupert  Code  in  the  shape  of  a  requirement  that "  if 
any  inferionr  Officer  or  Souldier  shall  refuse  to  obey  his  superiour  officer,  or 
shall  quarreli  with  him,  he  shall  be  cashiered,  or  suffer  such  punishment  as 
a  Court- Martial  shall  think  fit.  But  if  any  Souldier  shall  presume  to  resist 
any  Officer  in  the  execution  of  his  office,  or  shall  strike,  or  lift  up  his  hand 
to  strike,  or  shall  draw,  or  offer  to  draw,  or  lift  up  any  weapon  against  his 
superiour  officer,  upon  any  pretense  whatsoever,  he  shall  suffer  death,  or 
•other  condign  punishment,  as  Our  General  Court- Martial  shall  think  fit." 
This  requirement  was  substantially  repeated  in  successive  Articles  of  War 
until  1717,  when,  on  account  of  its  extreme  importance  to  discipline,  it  was 
embodied  for  the  first  time  in  the  Mutiny  Act,  in  a  provision  imposing  the 
penalty  of  death  upon  any  officer  or  soldier  who  should  refuse  "to  obey  the 
military  orders  of  his  superior  officer  " ;  no  limitation  being  placed,  however, 
upon  the  legality  of  the  orders.1  In  this  form  the  bill  was  opposed  in  Par- 
liament, and  a  protest  against  its  passage  was  ordered  to  be  entered  upon  the 
Journal  of  the  House  of  Lords.1  From  the  year  1718  to  the  year  1749  the 
•enactment  ran  thus:  "  any  lawful  command  of  his  superior  officer";  but 
these  words  gave  rise  to  controversy,  and  in  1733  were  used  as  an  argument 
against  the  increase  of  the  standing  army.'  In  the  year  1749  the  words  were 
altered  so  as  to  appear  as  they  have  stood  in  each  of  the  successive  Mutiny 
Acts  or  Articles  of  War  that  were  enacted  or  promulgated  between  that 
•date  and  the  date  of  the  permanent  Army  Discipline  Act  of  1879. *  In  the 
re-enactment  of  that  statute  in  1881  the  provision  appears  in  the  following 
form:  "  Every  person  Bubject  to  military  law  who  strikes  or  uses  or  offers 
any  violence  to  his  superior  officer,  being  in  the  execution  of  his  office,  or 
who  disobeys,  in  such  manner  as  to  show  a  willful  defiance  of  authority,  any 


1 1.  Clode,  Military  Forces  of  the  Crown,  155 ;  8  Geo.  I.,  ch.  2,  sec.  1. 

f  Ibid.,  155. 

•/««.,  156. 

4  "This  limitation,  which  must  always  have  been  the  implied  intention  of  the  law, 
was  expressed  by  the  insertion  of  the  word  '  lawful '  in  the  Mutiny  Act  of  1718,  aud  has 
obviated  any  misunderstanding  of  its  true  meaning  in  this  respect.  But  the  wording  of 
the  Mutiny  *Act  and  the  corresponding  Article,  as  thus  altered,  'refuse  to  obey  any  law- 
ful command.'  left  room  for  a  question  whether  they  extended  to  disobedience,  uuac- 
companied  by  an  express  refusal ;  and  this  was  again  altered  in  1749  to  the  existing  form, 
•  disobey  the  lawful  command.'  This  extends  to  every  act  of  direct  disobedience,  whether 
active  or  passive,  but  the,  capital  offense  is  not  complete  by  mere  neglect  or  forgetfulnesa. 
There  must  be  an  intentional  disobedience  or  defiance  of  authority,  although  not  neces- 
sarily expressed  in  words."    Simmons,  §  178. 
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lawful  command  given  personally  by  his  superior  officer  in  the  execution  of 
bis  office,  whether  the  same  is  given  orally  or  in  writing,  or  by  signal  or 
otherwise,  shall,  on  conviction  by  court-martial,  be  liable  to  suffer  death,  or 
such  less  punishment  as  is  in  this  Act  mentioned.9' ' 

The  provision  appears  as  Article  5,  Section  2,  of  the  American  Articles 
of  1776,  being  adopted  without  change  from  the  corresponding  Article  then 
in  force  in  the  British  service.'  It  was  enacted  as  No.  9  of  the  Articles  of 
1806,  and  was  re-enacted  in  the  same  form  in  the  Articles  of  1874. 

Orders;  Nature  and  Character. — Orders  are  authoritative  directions  in 
respect  to  the  military  service  issuing  from  a  competent  military  superior, 
which  constitute  obligatory  rules  of  conduct  for  all  military  persons  under 
the  command  of  the  officer  from  whom  they  proceed.1 

Form. — If,  as  will  presently  be  shown,  an  order  be  lawful  and  within 
the  authority  and  discretion  of  the  commander  by  whom  it  is  issued,  its  form 
is  a  matter  of  but  minor  importance.  Orders  may  therefore  be  given  or 
communicated  either  orally  or  in  writing;  they  may  take  the  shape  of 
formal  official  utterances,  and  may  be  issued  in  regular  numbered  series;  or 
they  may  appear  in  the  form  of  circulars  or  memoranda,  or  as  letters  of 
instruction  addressed  to  the  person  whose  conduct  is  to  be  affected  by  them. 
General  Orders  are  those  containing  directions  or  information  which  affect 
the.  entire  command  of  the  authority  from  which  they  emanate;4  Special 
Orders  are  such  as  concern  individuals  or  which  relate  to  matters  which  need 
not  be  made  known  to  the  entire  command/  Their  binding  effect  is  the 
same  in  either  case. 

1  Manual  of  Military  Law,  834,  885. 
'  Article  5.  Bee.  2,  British  Code  of  1774. 

*  Orders  properly  so  called  are  in  general  addressed  to,  and  are  intended  to  regulate 
the  conduct  of,  all  military  persons  under  the  command  or  control  of  the  superidr  from 
which  they  emanate,  or  to  affect  a  considerable  number  of  such  persons ;  instructions 
are  directions  of  similar  origin  which  are  intended  to  govern  the  actions  of  the  individ- 
uals to  whom  they  are  addressed.  Landram  vs.  U.  8.,  Id  Ct  Cls.,  74.  Their  obligatory 
character,  however,  is  the  same  in  either  case. 

4  General  orders  announce  the  time  and  place  of  issues  and  payments,  hours  for  roll- 
calls  and  duties,  police  regulations  and  prohibitions,  returns  to  be  made  and  their  forms, 
laws  and  regulations  for  the  Army,  promotions  and  appointments,  eulogies  or  censures, 
the  results  of  trial  by  general  courts-martial  in  all  cases  of  officers  or  of  enlisted  men 
involving  matters  of  general  interest  and  importance,  and  generally  whatever  it  may  be 
important  to  publish  to  the  whole  command.  Orders  eulogizing  the  conduct  of  living 
officers  will  not  be  issued  except  in  cases  of  gallantry  in  action  or  performance  of  spe- 
cially hazardous  service.    Par  771,  Army  Reg.  1895. 

*  Special  orders  are  such  as  concern  individuals  or  relate  to  matters  that  need  not  be 
made  known  to  the  whole  command.     Par.  772,  ibid. 

General  and  special  orders  are  numbered  in  separate  series,  each  beginning  with  the 
calendar  vear  or  at  the  time  of  the  establishment  of  the  headquarters.  Orders  issued  by 
commanders  of  battalions,  companies,  or  small  detachments  are  simply  denominated 
"orders,"  and  are  numbered  in  a  single  series,  beginning  with  the  year.  Circulars 
issued  from  any  headquarters  are  numbered  in  a  separate  series.    Par.  770,  ibid. 

An  order  will  state  at  its  head  the  source  from  which  it  emanates,  its  number,  date, 
and  place  of  issue,  and  at  its  foot  the  name  of  the  commander  by  whose  authority  it  is 
issued.  It  may  be  put  In  the  form  of  a  letter  addressed  to  the  individual  concerned 
through  the  proper  channel.    Par.  774,  ibid. 

Orders  for  any  body  of  troops  will  be  addressed  to  its  commander.    They  will  be 


380  MILITAR 7  LAW. 

Essential  Elements. — As  disobedience  of  lawful  orders  constitutes  one  of 
the  most  serious  offenses  known  to  military  law,  it  is  important  to  know 
what  constitutes  a  lawful  order  within  the  meaning  of  the  Article;  it  is  also 
important  to  know  when  orders,  as  such,  become  operative;  that  is,  when 
they  acquire  such  binding  force  as  to  confer  upon  a  failure  in  respect  to 
obedience  the  character  of  a  military  offense.  When  an  order  is  given  to  an 
officer  or  soldier  by  a  proper  military  superior,1  the  subordinate  is  not  per- 
mitted to  question  either  its  propriety  or  expediency;  still  less  is  its  legality 
a  matter  which  is  submitted  to  him  for  quasi-judicial  determination.*  The 
Articles  of  War,  which  he  has  voluntarily  accepted  as  a  rule  of  official  con- 
duct, require  of  the  inferior  instant  and  exact  obedience  to  the  orders  of  his 
military  superior;   the  presumptions  of  regularity  and  good  faith  which 


executed  by  the  commander  present,  and  will  be  published  and  copies  distributed  by 
him  when  necessary.    Par.  775,  Army  Regulations  1896. 

Orders  and  instructions  will  be  transmitted  through  intermediate  commanders  in 
order  of  rank,  except  when  they  are  of  such  character  that  the  commanders  have  no 
power  to  modify  or  suspend  them.  Iu  such  cases  the  orders  or  instructions  will  be  sent 
direct  to  the  officer  by  whom  they  are  to  be  executed,  copies  being  furnished  to  the 
intermediate  commanders.    Par.  777,  ibid. 

Printed  orders  are  generally  distributed  direct  to  posts  by  the  headquarters  from 
which  issued.  Files  of  such  orders  will  be  kept  by  each  regiment  and  company  and  at 
each  military  post,  and  will  be  turned  over  by  a  commander  when  relieved  to  his  suc- 
cessor. If  general  orders  in  regular  succession  are  not  received  within  a  reasonable 
time,  commanding  officers  will  report  missing  numbers  to  the  proper  headquarters. 
Par.  778,  tbid. 

In  camp  or  garrison,  orders  that  affect  a  command  will,  as  a  rule,  be  read  to  the 
troops  at  the  first  regular  parade  after  they  are  received.  In  the  field,  when  orderly 
hours  cannot  be  observed,  they  will  be  sent  direct  to  the  troops,  or  commanders  of  regi- 
ments or  corps  will  be  informed  when  to  send  to  headquarters  for  them,  or  during  a 
halt  orders  will  be  read  to  troops  without  waiting  for  the  regular  parades.  Par.  779, 
ibid. 

General  or  special  orders  relating  to  the  Army  issued  from  the  War  Department  by 
the  Secretary  of  "War,  or  by  his  direction,  are  to  be  presumed  to  be  made  by  the  author- 
ity of  the  President,  and  to  be  viewed  as  his  orders  equally  as  if  he  had  subscribed  the 
same.    Dig.  J.  A.  Gen.,  544,  par.  1. 

1  The  term  officer  ("superior  officer  ")  in  this  as  In  other  Articles  of  War  means  com- 
missioned officer.*  So  held  th&t  the  disobedience  by  a  cadet  private  of  the  Military 
Academy  of  an  order  of  a  cadet  lieutenant  of  his  company  was  not  chargeable  under 
this  Article,  but  was  an  offense  under  Article  62.     Ibid.,  30,  par.  17. 

The  "superior  officer,"  in  the  sense  of  this  Article,  need  not  necessarily  have  been 
the  commanding  officer  of  the  accused  at  the  time  of  the  offense.  The  Article  is  thus 
broader  than  Art.  20,  which  relates  only  to  an  offense  against  a  "  commanding  officer." 
Ibid..  27,  par.  4. 

Where  an  inferior  officer  was  charged  with  having  disobeyed  an  order  given  him  on 
the  spot  by  a  superior  officer,  held  that  it  should  be  made  to  appear  in  proof  that  the 
latter,  if  not  personally  known  to  the  accused  to  be  his  superior  officer,  was  recognizable 
as  such  by  his  uniform  or  otherwise.     Ibid.,  par.  5. 

1  In  the  Cedarquist  Case  the  Judge  Advocate-General  said  :  "  There  can  be  no  more 
dangerous  principle  in  the  government  of  the  Army  than  that  each  soldier  should  deter* 
mine  for  himself  whether  an  order  requiring  a  military  duty  to  be  performed  is  neces- 
sary or  in  Accordance  with  orders,  regulations,  decision  circulars,  or  custom,  and  that 
he  may  disobey  the  order  if,  in  his  judgment  (taking,  of  course,  all  risks  in  case  his 
judgment  should  be  erroneous),  it  should  not  be  necessary  or  should  be  at  variance  with 
orders,  regulations,  decision  circulars,  or  custom.  It  Is  his  duty  to  obey  such  order 
first,  and  if  he  should  be  aggrieved  thereby  he  can  seek  redress  afterwards." 

■ 

*  «ee  the  provision  introductory  to  the  Articles  of  War  of  8ec.  1843,  Rev.  8ts.,  In  which  It  la  ■peel' 
fled  that  "  the  word  officer  aa  used  therein  shall  be  understood  to  designate  commissioned  officers/1 
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attend  public  officers  in  the  performance  of  their  duties  apply  to  the  orders 
of  a  superior  with  precisely  the  same  force  as  to  his  other  official  acts.  A 
lawful  order  may  therefore  be  defined  as  a  command  issued  by  a  military 
superior  to  a  person  under  his  command,  requiring  an  act  to  be  done  which 
is  permitted,  sanctioned,  or  justified  by  the  law  of  the  land.  All  directions 
or  instructions  in  respect  to  the  military  service  which  are  issued  in  pursu- 
ance of  statutes,  regulations,  or  the  command  of  superior  authority,  or  which 
are  in  execution  or  furtherance  of  the  same,  are  lawful  orders,  and  as  such 
are  entitled  to  prompt  obedience.  If  a  question  arises  in  respect  to  their 
legality,  and  the  order  is  not  on  its  face  clearly  and  obviously  in  contraven- 
tion of  law,  it  is  the  duty  of  the  inferior  to  resolve  such  doubt  in  favor  of 
obedience,  relying  for  justification  upon  the  forms  of  the  order  so  received 
and  obeyed.1  Except  in  the  solitary  instance  where  the  illegality  of  an 
order  is  glaringly  apparent  on  the  face  of  it,  a  military  subordinate  is  com- 
pelled to  a  complete  and  undeviating  obedience  to  the  very  letter  of  the 
command  received.'    No  other  obligation  must  be  put  in  competition  with 

1  Under  a  charge  of  disobedience  of  the  order  of  a  superior  officer  in  violation  of  this 
Article,  it  should  be  alleged,  and  should  appear  from  the  evidence  introduced,  that  the 
order  or  '*  command  "  was  "  hi*  ful."  An  officer  or  soldier  is  not  punishable  under  this 
Article  for  disobeying  an  unlavtftU  order.  But  the  order  of  a  proper  superior  is  to  he 
presumed  to  be  lawful,  and  should  be  obeyed  where  it  is  uot  clearly  and  obviously  in 
contravention  of  law. 

To  juatify,  from  a  military  point  of  view,  a  military  inferior  in  disobeying  the  order 
of  n  superior,  the  order  must  be  one  requiring  something  to  be  done  which  is  palpably  a 
breach  of  law  and  a  crime  or  an  injury  to  a  thiid  person,  or  something  of  a  serious  char- 
acter (not  involving  important  cousequences  only)  which,  if  done,  would  not  be  sus- 
ceptible of  being  righted.  An  order  requiring  the  performance  of  a  military  duty  cannot 
be  disobeyed  with  impunity  unless  it  has  one  of  these  characters. 

Unless  the  illegality  is  unquestionable  he  should  obey  first  and  seek  redress,  if  entitled 
to  any,  afterwards.  A  military  inferior  in  refusing  or  fuiling  to  comply  with  the  order 
of  a  superior  ou  the  ground  that  the  same  is,  in  his  opinion,  unlawful,  does  so  of  course 
on  his  own  personal  responsibility  and  at  his  own  risk.     Dig.  J.  A.  Gen  ,  27,  par.  7. 

Where  nn  officer  respectfully  declined  to  comply  with  the  direction  of  his  superior  to 
sign  the  certificate  to  a  report  of  target-firing  on  the  ground  that  the  facts  set  forth  in 
such  certificate  were  not  within  his  knowledge,  he  having  been  stationed  at  the  butt, 
where  he  was  not  in  a  position  to  be  informed  as  to  such  facts,  held  that  he  was  not 
amenable  to  a  charge  of  disobedience  of  orders  under  this  Article.  Ibid.,  80,  par.  16. 
Bee,  also,  ibid.,  29,  pars.  12,  14  and  15. 

Held  that  a  member  of  a  post  baud  who  refused  (respectfully)  to  obey  an  order  of 
the  poet  commander  directing  the  band  to  play  in  a  town  in  the  neighborhood  of  the  post 
for  the  pleasure  of  the  inhabitants  was  not  chargeable  with  a  military  offense,  such  an 
order  not  beiug  a  "  lawful  command  "  in  the  sense  of  this  Article.  8o  held  that  a  sol- 
dier  was  not  chargeable  with  "  disobedience  of  orders  "  in  not  complying  with  an  order 
forbidding  him  to  contract  marriage;  and  similarly  held  of  a  refusal  by  a  soldier  to  com- 
ply with  an  order  (in  violation  of  Sec.  1282,  Rev.  Stat.)  to  act  as  an  officer's  servant.  So 
where  a  soldier  was  convicted  of  a  disobedience  of  orders  in  refusing  to  assist  in  build- 
ing a  private  stable  for  an  officer,  the  finding  was  disapproved  on  the  jr round  that  such 
an  order  was  not  a  lawful  one.  G.  C.  M.  O.  130,  Dept.  of  Dakota,  1879.  Ibid.,  28, 
par.  8. 

*  Samuel,  287.  The  most  important  consequences  may  often  rest  on  the  precise, 
mechanical  execution  of  an  order  which  in  appearance  to  the  military  inferior  may 
have  a  substantive  and  a  sole  object  in  view,  while  in  the  design  of  the  commander  it 
may  be  combined  with  a  vast  and  various  machinery,  and  a  deviation  from  it,  even  with 
lh'»  beat  intentions  and  the  Itest  success,  peparatcly  considered,  might  defeat  the  grand 
end  of  the  meditated  enterprise.     Hence  it  U  scarcely  impossible  to  imagine  a  case  when 
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this;  neither  parental  authority,1  nor  religious  scruples,*  nor  personal 
safety,"  nor  pecuniary  advantages  from  other  service.  All  the  duties  of  his 
life  are,  according  to  the  theory  of  military  obedience,  absorbed  in  that  one 
duty  of  obeying  the  command  of  the  officers  set  over  him.4 

When  Operative. — It  is  a  well-known  principle  that  all  persons  are  pre- 
sumed to  know  the  law  of  the  State  within  which  they  live  or  in  which  they 
are  temporarily  domiciled;  a  similar  rule  prevails  as  to  knowledge  of  the 
orders  of  a  military  commander  which  have  been  duly  promulgated  to  his 
command.  It  may  therefore  be  said  that  an  order  affecting  a  military  person 
becomes  operative  as  to  such  person  when  he  has  received  military  notice  of 
its  existence  and  contents;  that  is,  if  the  order  be  general  in  character,  it 
becomes  operative  when  it  has  been  formally  promulgated  to  the  command 
to  which  it  pertains;  if  it  be  special  or  individual  in  its  operation,  it 
becomes  effective  when  it  has  been  served  upon,  or  received,  by  such  person 
through  the  usual  military  channels.  * 

The  notice  of  the  order,  to  affect  the  officer,  should  thus  be  a,  personal 
notice,  actual  or  constructive,  and  it  should  be  an  official  notice.  Personal 
information  of  the  same  given  to  him  by  another  officer  or  person  not 
specifically  authorized  or  required  by  his  duty  to  communicate  it  will  not  in 
general  be  legally  sufficient;  nor,  on  the  other  hand,  will  the  mere  official 
publication  of  the  same  at  the  headquarters  of  the  Army  or  of  a  depart- 
ment, without  his  being  himself  personally  advised  of  the  same,  be  sufficient 
to  give  effect  to  the  order.* 

Disobedience  of  Orders. — The  offense  of  disobedience  of  orders  contem- 
plated by  this  Article  consists  in  a  refusal  or  neglect  to  comply  with  a 

a  subordinate  officer  would  be  at  liberty  to  depart  from  the  positive  command  of  hit 

superior.     Samuel,  287. 

1  Rex  vs.  Rotherfield,  1  Bar.  &Cres.,  850. 

•  Captain  Atchison's  Case,  88  H.  D.  (  ).  819;  24  ibid.  (2),  290;  and  25  Odd.,  851,  421. 

•  Sutton  vs.  Johnstone,  1  Term  Rep.,  548.  See,  also,  In  re  Grimley,  187  U.  8.,  158: 
U.  8.  t*.  Clarke,  8  Fed.  Rep.,  718. 

4 II.  Clode,  Mil.  Forces,  etc.,  87. 

1  No  precise  rule  can  be  laid  down  as  to  token  a  military  order  affecting  the  status, 
pay,  rights,  or  duties  of  an  officer  can  be  said  to  become  operative  as  regards  himself. 
A  general  principle,  aualogous  to  that  of  the  law  of  notice,  should  ordinarily  be  applied 
to  the  cases,  and  the  order  be  treated  as  not  legally  taking  effect  until  the  officer  is  per- 
sonally officially  notified  of  the  same.  In  the  absence  of  an  actual  personal  delivery  to 
or  receipt  by  him  of  the  order  or  an  official  copy,  the  fact  of  the  promulgation  or  receipt 
of  the  same  at  his  proper  military  station  will  in  general  be  presumed  to  have  given 
him  official  notice  of  its  contents— a  presumption,  however,  liable  to  be  rebutted  by 
proof  that,  without  any  fault  or  negligence  of  his  own,  knowledge  of  the  same  was 
never  actually  brought  home  to  him, — as  where,  for  example,  he  was  at  the  time  absent 
on  leave,  or  ill  at  a  distant  hospital,  or  a  prisoner  in  the  hands  of  the  enemy,  and  there- 
fore was  not  notified  in  fact.     Dig.  J.  A.  Gen.,  545,  par.  2. 

•  Where  indeed  the  officer  fails  to  receive  personal  official  notice  by  reason  of  some 
fault  or  neglect  of  his  own,  as  because  of  his  having  absented  himself  without  authority 
from  his  station  when  the  order  arrived,  or  because,  being  on  detached  service,  he  has 
not  duly  advised  the  Adjutant-General  of  his  address  as  required  by  par.  805,  Army 
Regulations,  he  will  not  be  permitted  to  take  advantage  of  his  owu  wrong,  and  the 
receipt  of  the  order,  at  his  proper  station,  or  last  reported  station,  will  be  held  to  operate 
aa  due  and  effectual,  or  constructive,  notice.    Ibid. 
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specific  order  to  do  or  not  to  do  a  particular  thing.  A  mere  failure  to  per- 
form a  routine  duty  is  properly  charged  under  Article  62.  *  Where  an 
officer  neglected  fully  to  perform  his  duty  under  general  instructions  given 
him  in  regard  to  the  conduct  of  an  expedition  against  Indians,  held  that  his 
offense  was  properly  chargeable  not  under  the  21st  but  under  the  62d 
Article.1  A  breach  of  an  army  regulation  imposing  a  duty  upon  an  officer 
or  soldier  is  in  general  chargeable  as  "  conduct  to  the  prejudice  of  good 
order  and  military  discipline,"  and  punishable  under  Article  62.' 

A  non-compliance  by  a  soldier  with  an  order  emanating  from  a  non- 
commissioned officer  is  not  an  offense  under  this  Article,  but  one  to  be 
charged  in  general  under  the  62d.4 

An  officer  or  soldier  on  leave  of  absence  cannot  in  general  be  made  liable 
to  a  charge  of  disobedience  of  orders,  except,  indeed,  where  required  by  a 
positive  order,  issued  on  account  of  a  public  emergency,  to  return  before  his 
leave  has  expired,  and  he  has  failed  to  comply  with  such  requirement/ 

Character  of  the  Disobedience. — Disobedience  may  be  either  negative  or 
positive.  It  may  consist  in  the  non-observance  or  neglect  of  what  is  enjoined 
in  the  orders  of  a  superior  issued  or  published  long  anteriorly  to  the  com- 
mission of  the  act  of  disobedience,  such  as  general  regulations  laid  down  by 
proper  authority  for  the  conduct  of  officers  or  soldiers  in  a  particular  regi- 
ment, or  standing  orders  to  be  observed  throughout  the  army;  or  it  may 
consist  in  the  refusal  or  resistance  of  commands  instantly  and  presently 
given,  and  directed  to  be  obeyed  with  promptitude.  In  the  first,  the  orders 
might  be  of  no  immediate  urgency  or  of  no  great  importance,  and  the  dis- 
obedience to  them  might  arise  out  of  simple  negligence  or,  possibly,  a 
momentary  forgetf ulness  of  the  existence  of  the  particular  orders,  or  out  of 
a  sudden,  unguarded,  or  unperceived  lapse  into  crime;  in  none  of  these 
cases  is  there  implied  any  bold  or  wanton  defiance  of  authority,  or  any  more 
serious  offense  than  is  provided  against  in  the  62d  Article,  and  which  is 
regarded  as  a  military  misdemeanor  only,  under  the  description  of  a 
neglect  "  to  the  prejudice  of  good  order  and  military  discipline  "  to  be 
punished  at  the  discretion  of  a  court-martial. ■ 

In  the  second,  the  absolute  resistance  of  or  refusal  of  obedience  to  a 
present  and  urgent  command,  conveyed  either  orally  or  in  writing,  by  the 
non-compliance  with  which  some  immediate  act,  necessary  to  be  done,  might 
be  impeded  or  defeated,  as  high  an  offense  is  discoverable  as  can  well  be 
contemplated  by  the  military  mind;  inasmuch  as  the  principle  which  it 

1  See  G.  G.  M  O.  26,  A.  O,  O,,  1872 ;  do.  7,  Department  of  Texas,  1874 ;  ibid.,  24, 
Fifth  Mil.  Diet.,  1868. 

*  Dig.  J.  A.  Gen.,  28,  par.  9. 

*  Ibid.,  168,  par.  6. 
4  JWtf.,  27,  par.  6. 

•  Ibid.,  29,  par.  10. 

•  Samuel,  285. 
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holds  out,'  if  encouraged  or  not  suppressed  by  some  heavy  penalty,  would 
forbid  or  preclude  a  reliance  on  the  execution  of  any  military  measure. 
Prompt,  ready,  unhesitating  obedience,  in  soldiers,  to  those  who  are  set  over 
them  is  so  necessary  to  the  safety  of  the  military  state,  and  to  the  success 
of  every  military  achievement,  that  it  would  be  pernicious  to  have  it  under- 
stood that  military  disobedience  in  any  instance  may  go  unquestioned.1 

It  is  this  positive  disobedience,  therefore,  evincing  a  refractory  spirit  in 
the  inferior,  an  active  opposition  to  the  commands  of  a  superior,  against 
which  it  must  be  supposed  that  the  severe  penalty  of  the  Article  is  princi- 
pally directed.  This  highly  criminal  disobedience  may  arise  either  out  of 
the  ref  UBal  of  the  officer  or  soldier  to  act  as  he  is  ordered ;  to  march,  for 
instance,  whither  he  is  bidden,  or  to  desist  from  any  act  or  purpose  which 
he  is  prohibited  by  a  direct  command  from  pursuing;  for  it  would,  in  many 
circumstances  which  may  be  easily  imagined,  be  as  dangerous  to  persist  in 
a  forbidden  course  as  to  decline  or  recede  from  one  that  is  commanded. 
Whether  the  orders  of  the  superior  enjoin  an  active  or  passive  conduct,  the 
officer  or  soldier  subject  to  them  is  equally  obliged  to  obey.  Otherwise  every 
military  operation  or  enterprise  would  be  made  to  depend,  not  on  the 
prudence  or  counsel  of  the  commander,  but  the  will  or  caprice  of  the  sol- 
diery, either  for  the  furtherance  or  obstruction  of  its  object.8 

It  is  not  to  be  understood  that  the  construction  placed  upon  negative 
disobedience  by  courts-martial  is  such  as  to  make  such  an  offense  one  of 
minor  consequence.  It  will  be  observed  that  the  Article  itself  makes  no  dis- 
tinction between  one  act  of  disobedience  and  another; — whether  any  is  to  be 
made,  indeed,  will  depend  upon  the  view  which  a  court-martial  may  take  of 
the  circumstances  submitted  to  it ; — "  wherever  it  is  made,  it  will  be,  not 
in  relaxation  of  the  principle  of  military  obedience  inculcated  by  the  Article, 
but  in  the  exercise  of  a  discretion  lawfully  resident  in  the  court  to  miti- 
gate, according  to  circumstances,  the  rigor  and  severity  of  the  law."  * 

Specific  Character  of  the  Mandate. — "  It  must  be  presumed  that  the  dis- 
s  bedience  of  orders  contemplated  by  the  Article  is  a  positive  and  willful 
fe^obedience  of  an  order  specially  or  directly  given  to  the  accused,  and  not 
a  jnere  neglect  or  omission  of  general  duty  "  required  by  regulations  or 
general  orders  (which,  as  will  presently  be  seen,  is  an  offense  chargeable  under 
the  62d  Article),  "  unless  he  be  specially  directed  to  perform  such  duty  in 
the  instance  alleged"  ;*  in  which  case  such  special  direction,  given  by  a  com- 
petent superior,  operates  to  convert  the  requirement  of  regulations  or  orders 

1  Samuel,  285.*  » Ibid.,  286.  •  Ibid.  *  O'Brieo,  84. 


*  On  January  SO,  1798,  Thomas,  Lord  Oamelford,  shot  down  Lieut.  Peterson  of  the  ship  Perdrlx 
44  for  very  extraordinary  and  manifest  disobedience  to  his  lawful  orders,  and  for  arming  the  ship's 
company  to  resist  the  same."  For  this  he  was  honorably  acquitted  by  a  naval  court-martial  on  the 
20th  of  January  following.  A  naval  court-martial  gave  a  similar  acquittal,  on  September  87, 1775,  to 
an  officer  charged  with  shooting  down  one  of  four  sailors  leaving  the  ship  as  deserters.  Qode,  MIL 
Law,  180,  note. 
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into  a  specific  order  to  the  accused,  and  to  give  to  his  failure  to  obey  such 
direction  the  character  of  disobedience  of  a  positive  order. 

Channels  of  Communication. — "  In  a  charge  of  disobedience  of  orders  it 
is  requisite  to  show  that  the  communication,  verbal  or  written,  from  the 
superior  to  the  inferior  was  actually  and  truly  an  order.  An  order  is  a  posi- 
tive direction  to  do  or  not  to  do  some  act.  It  may  be  conditional,  that  is,  it 
may  be  a  positive  direction  to  do  or  refrain  from  doing  some  act  under 
certain  circumstances  or  if  certain  things  should  occur.  The  form  in  which 
this  order  is  given  by  the  superior  is  immaterial,  provided  it  does  convey  to 
the  accused  a  positive  direction.  It  has  been  decided,  in  the  case  of  orders, 
that  an  official  communication  made  to  the  accused  by  any  commissioned 
officer  stating  that  the  superior  directs  him  to  do  so  and  so  is  an  order; 
the  accused  being  bound  to  presume  that  the  commissioned  officer  speaks 
truly.  All  that  is  required  is  that  the  agent  communicating  the  orders  should 
state  that  he  does  so  by  the  order,  or  by  the  direction  or  request,  of  the 
superior;  or  that  he  should  make  known  to  the  accused  that,  in  the  case  in 
question,  he  is  acting  not  in  his  own  name  but  in  the  name  of  the  superior."  ' 

Presumption  of  Knowledge. — An  order  will  always  be  presumed  to 
have  been  "  made  known  to  the  accused  if  it  has  been  published  in  the 
usual  manner,  as  on  parade,  etc.  In  such  cases  it  would  be  difficult  for  the 
accused  to  rebut  this  presumption,  as  it  is  the  duty  of  every  officer  to 
acquaint  himself  with  ouch  orders.  If  the  order  has  not  been  published 
in  the  customary  manner,  it  is  requisite  to  show  in  some  other  manner 
that  the  order  was  really  made  known  to  the  accused,  or  at  least  to  raise 
such  a  presumption  of  this  fact  as  to  throw  the  burden  of  disproof  on  the 
prisoner.  The  presumption  generally  being  that  orders  were  communicated, 
and  that  a  superior  on  duty  was  known  to  be  so,  it  requires  no  great  amount 
of  evidence  to  throw  the  burden  of  disproof  on  the  accused  in  such  instances. 
As  a  general  rule,  an  order  will  also  be  presumed  to  be  legal,  and  proof  on 
this  point  is  seldom  required,  though  of  course  the  court  in  making  its 
finding  is  absolutely  bound  to  consider  this  question,  whether  raised  or 
waived  in  the  course  of  the  trial. "  * 

Obedience  to  Orders  as  a  Defense. — To  determine  how  far  obedience  to 
orders  may  be  pleaded  in  defense,  it  is  necessary  first  to  understand  the 
military  duty  of  obedience.  "  The  Article  enjoins  obedience  to  the  *  law- 
ful *  order  of  a  superior.  The  order  of  a  proper  superior  is  presumed  to  be 
lawful,  and  should  be  obeyed  where  it  is  not  clearly  and  obviously  in  con- 
travention of  law,"  for,  as  will  presently  be  seen,  an  inferior  will  not  in 


1  O'Brien,  84,  85.  "  A  staff  officer  has,  except  by  assignment,  no  right  to  give  a 
military  order  to  an  officer  of  the  line  ;  if  he  should  do  so  without  stating  that  he  did  so 
In  the  name  of  a  superior  to  the  line  officer,  such  order  would  be  invalid."  O'Brien,  85. 
See,  also,  Winthmp,  Mil.  Law,  814-820. 

•  O'Brien,  88,  85  ;  Winthrop,  814-S20. 
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general  be  held  liable  by  a  court-martial  for  an  injurious  consequence  of  his> 
execution  of  the  order  of  a  superior,1  unless  the  same  was  palpably  illegal  on 
its  face.  Unless,  therefore,  the  illegality  of  the  order  is  unquestionable, 
the  subordinate  should  obey  first  and  seek  redress,  if  entitled  to  any,  after- 
wards.9 

"To  justify,  from  a  military  point  of  view,  a  military  inferior  in  disobey- 
ing the  order  of  a  superior,  the  order  must  be  one  requiring  something  to  be 
done  which  is  palpably  a  breach  of  law  and  a  crime  or  an  injury  to  a  third 
person,  or  is  of  a  serious  character  (not  involving  unimportant  consequences 
only)  and  if  done  would  not  be  susceptible  of  being  righted.  An  order 
requiring  the  performance  of  a  military  duty  or  act  cannot  be  disobeyed 
with  impunity  unless  it  has  one  of  these  characters.  And  a  military  inferior 
in  refusing  or  failing  to  comply  with  the  order  of  a  superior  on  the  ground 
that  the  same  is,  in  his  opinion,  unlawful,  does  so,  of  course,  on  his  own 
personal  responsibility  and  at  his  own  risk."1 

An  act  done  in  the  execution  of  a  military  order  may  give  rise  to  a  ques- 
tion of  military  responsibility,  which  will  properly  be  determined  by  a 


1  See  the  provision  introductory  to  the  Articles  of  War  of  Sec.  1342,  Rev.  Sts.(  ia 
which  it  is  specified  that  "  the  word  officer ;  as  used  therein,  shall  be  understood  to  desig- 
nate commissioned  officers."  A  non-compliance  by  a  soldier  with  an  order  emanating 
from  a  non -commissioned  officer  is  not  an  offense  under  this  Article,  but  one  to  be 
charged  in  general  under  the  62d.  Article.    Dig.  J.  A.  Gen..  27,  par.  6. 

The  "superior  officer"  in  the  sense  of  this  Article  need  not  necessarily  have  been 
the  commanding  officer  of  the  accused  at  the  time  of  the  offense.  The  Article  is  thus 
broader  than  Article  20,  which  relates  only  to  an  offense  against  a  "commanding 
officer."    Ibid.,  par.  4. 

Where  an  inferior  officer  was  charged  with  having  disobeyed  an  order  given  him  on 
the  spot  by  a  superior  officer,  held  that  it  should  be  made  to  appear  in  proof  that  the 
latter,  if  not  personally  known  to  the  accused  to  be  his  superior  officer,  was  recognizable 
as  such  by  his  uniform  or  otherwise.    Ibid.,  par.  5. 

*  Ibid.,  par.  7.  "The  first  dutv  of  a  soldier  is  obedience,  and  without  this  there  can 
be  neither  discipline  nor  efficiency  in  an  army."   McCall  vs.  McDowell,  15  Fed.  Cas. ,  1235. 

"  To  insure  efficiency  an  army  must  be  to  a  certain  extent  a  despotism.  Each  officer 
*  *  *  is  invested  with  an  arbitrary  power  over  those  beneath  him,  and  the  soldier 
who  enlists  in  the  army  waives  in  some  particulars  his  rights  as  a  civilian,  surrenders, 
his  personal  .liberty  during  the  term  of  his  enlistment,  and  consents  to  come  and  go  at 
the  will  of  his  superior  officers.  He  agrees  to  become  amenable  to  the  military  courts, 
to  be  disciplined  for  offenses  unknown  to  the  civil  law,  to  relinquish  his  right  of  trial 
by  jury,  and  to  receive  punishments  which  to  the  civilian  seem  out  of  all  proportion  to 
the  magnitude  of  the  offense."    U.  S.  «f.  Clarke,  3  Fed.  Rep.,  713— Brown,  J. 

"An  army  is  not  a  deliberative  body  ;  it  is  the  executive  arm.  lis  law  is  ihat  of 
obedience.  No  question  can  be  left  open  as  to  the  right  to  command  in  the  officer,  or 
the  duty  of  obedience  in  the  soldier.  Vigor  and  efficiency  on  the  part  of  the  officer  and 
confidence  among  the  soldiers  in  one  another  nre  impaired  if  any  question  be  left  open 
as  to  their  attitude  to  each  other."    In  re  Grimley,  137  U.  S. ,  153. 

*  J.  A.  General.  In  the  Cedarquist  Case  it  was  held  by  the  Judge-Advocate  General 
that  "there  could  be  no  more  dangerous  principle  in  the  government  of  the  Army  than 
that  each  soldier  should  determine  for  himself  whether  an  order  requiring  a  military 
duty  to  be  performed  is  necessary  or  in  accordance  with  orders,  regulations,  decision 
circulars,  or  custom,  and  may  disobey  the  order  if,  in  his  Judgment  (taking,  of  course, 
all  risks  in  case  his  Judgment  should  be  erroneous),  it  should  not  be  necessary  or  should 
be  at  variance  with  orders,  regulations,  decision  circulars,  or  custom.  It  is  his  duty  to 
obey  such  order  first,  and  if  he  should  be  aggrieved  thereby  he  can  seek  redress  after- 
wards/'   Ibid. 
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court-martial;  or  to  a  question  of  civil  responsibility,  which  will  be  deter- 
mined by  an  appropriate  civil  tribunal.  In  the  former  case  "  the  order  of 
a  commanding  officer  will  in  general  constitute  a  sufficient  authority  for 
acts  regularly  done  by  an  inferior  in  compliance  with  the  same,"  '  and  such 
an  order  may  properly  be  pleaded  in  the  trial,  by  court-martial,  of  an  offense 
growing  out  of  such  obedience  to  the  lawful  order  of  a  proper  military 
superior.  And  when  so  pleaded  before  such  a  tribunal  it  will  constitute 
a  complete  defense. 

Where,  howeyer,  the  order  of  the  superior  is  a  palpably  illegal  order,  the 
inferior  cannot  justify  under  it;  *  and  if  brought  to  trial  by  court-martial  or 
sued  in  damages  for  an  act  done  by  him  in  obedience  thereto,  the  order  will 
be  admissible  only  in  extenuation  of  the  offense.' 

Obedience  to  Military  Orders  as  a  Defense  in  a  Civil  Trial. — As  to  the 
extent  to  which  obedience  to  orders  may  be  pleaded  in  defense  to  a  civil 
action,  or  in  a  criminal  trial  before  a  civil  court,  the  authorities  are  less 
clear.  If  the  law  Tests  certain  statutory  powers  in  a  military  superior,  and 
requires  such  orders  to  be  obeyed  by  the  infliction  of  a  heavy  penalty  in  the 
event  of  their  disobedience,  it  would  seem  that  the  obedience  so  required  by 
law  should  constitute  a  sufficient  defense  in  a  trial,  civil  or  criminal,  grow- 
ing out  of  an  act  connected  with  such  obedience.  Such,  however,  is  not 
generally  or  even  frequently  the  case.4 

Striking  Superior  Officer,  etc. — The  offense  contemplated  in  the  Article 
consists  in  the  infliction  of  any  bodily  injury,  however  slight,  upon  the  person 
of  a  military  superior,  such  superior  being  a  commissioned  officer;  or  in  an 
attempt  to  inflict  such  injury,  as  evidenced  by  the  drawing  or  lifting  up  any 
weapon,  or  by  any  offer  of  violence,  whatever  its  nature  or  character, 


1  Dig.  J.  A.  Gen.,  547,  par.  6. 

•  Ibid.  See,  on  this  subject,  Harmony  vs.  Mitchell,  1  Blatch.,  649,  and  18 
Howard,  421;  Durand  vs.  Hollins,  4  Blatch.,  451;  Holmes  vs.  Sheridan,  1  Dillon, 
857:  McCall  vs.  McDowell,  Deady,  233,  and  1  Ab.  U.  8.  R..  212;  Clay 
vs.  United  States.  Devereux,  25  ;  United  States  vs.  Carr,  1  Woods,  480 ;  Bates  vs. 
Clark,  5  Otto,  204 ;  Ford  vs.  Surget,  7  Otto,  594 ;  Skeen  vs.  Monkheimer,  21  Ind.,  1 ; 
Griffin  vs.  Wilcox,  id.,  391  :  Riggs  vs.  State,  8  Cold.,  851  ;  State  vs.  Sparks,  27  Texas, 
682  ;  Keighly  vs.  Bell,  4  Post.  &  Fin.,  805  ;  Dawkins  vs.  Rokeby.  id.,  881.  The  law 
is  the  same  although  the  order  to  the  inferior  may  emanate  directly  from  the  President. 
See  Eifort  vs.  Bevins,  1  Bush,  460.  _ 

•  Ibid.  See,  also,  State  vs.  Sparks,  ante;  McCall  t>«.  McDowell,  ante;  Milligan  vs. 
Hovey,  3  Bissell,  18;  Beckwith  vs.  Bean,  8  Olto,  266.  "How  far  the  orders  of  a 
superior  officer  are  a  justification  to  bis  inferior  who  acts  on  them  I  do  not  undertake  to 
decide.  With  regard  to  Englishmen  in  Eugland  questions  have  been  raised.  I  believe 
the  better  opinion  to  be  that  an  officer  or  soldier  acting  upon  tue  orders  of  his  superior, 
not  being  plainly  illegal,  is  justified  ;  but  if  they  be  plainly  illegal,  he  is  not  justified." 
Mr.  Justice  Willes,  in  Keightley  vs.  Bell.  4  Fost.  &  Fin..  768. 

4  II.  Winthrop,  185.  The  civil  responsibility  is  another  matter.  Civil  courts  have 
sometimes  made  allowance  for  the  requirements  of  military  discipline  ;  but  if  they 
should  not,  the  military  obligation  would  remain  unimpaired.  The  soldier,  in  entering 
the  service,  has  voluntarily  submitted  himself  to  this  double  and  possibly  conflicting 
liability.  The  evil  of  an  undisciplined  soldiery  would  be  far  greater  than  the  injustice 
(apparent  rather  than  actual)  of  this  principle.    Opin.  J.  A.  Gen. 
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attended  by  such  circumstances  as  denote  at  the  time  an  intention  to  inflict 
injury,  coupled  with  a  present  ability  to  carry  the  intention  into  effect.1 
Threats  operate  to  aggravate  an  offense  of  assault  with  which  they  are  asso- 
ciated or  of  which  they  form  an  essential  part.1  Mere  abusive  words, 
however,  not  accompanied  by  such  acts,  do  not  constitute  an  offense  within 
the  meaning  of  the  Article;  nor  can  an  act  in  defense  of  one's  self,  wife, 
child,  servant,  or  property,  nor  an  act  of  obedience  to  legal  process  or  mili- 
tary order.* 

To  justify  a  conviction  of  the  capital  offense  of  offering  violence  against 
a  superior  officer,  it  should  be  made  to  appear  in  evidence  that  the  accused 
knew  or  believed  that  the  person  assaulted  was  in  fact  an  officer  in  the  Army 
and  was  his  "  superior  "  in  rank.4 

Being  in  the  Execution  of  His  Office. — It  is  an  essential  element  of  this 
offense  that  the  officer  against  whom  the  violence  is  directed  should  not  only 
be  superior  in  rank  to  the  accused,  but  that  he  should  be  in  the  execution 
of  his  office.  Under  a  charge,  therefore,  of  offering  violence  to  a  superior 
officer,  in  violence  of  this  Article,  it  should  be  alleged  and  proved  that  the 
officer  assaulted  was,  at  the  time,  "  in  the  execution  of  his  office.9'  *  The 
phrase  "  being  in  the  execution  of  his  office"  is  in  general  synonymous 
with  "  being  in  the  performance  of  military  duty,"  and  describes  the  status 
of  a  superior  officer  who  is  engaged  in  the  execution  of  the  duties  pertaining 
to  his  station  or  office  in  the  military  establishment.  While  such  officer  is, 
in  a  majority  of  cases,  placed  upon  duty,  or  engages  in  its  performance,  in 
pursuance  of  orders  from  superior  authority,  or  by  the  operation  of  regula- 
tions or  existing  orders,  he  may  place  himself  upon  duty,  and  so  fulfill  the 
condition  of  "  being  in  the  execution  of  his  office";  as  where  he  orders 
an  enlisted  man  absent  without  authority  to  return  to  his  station,  or  directs 
a  soldier  under  the  influence  of  liquor  to  repair  to  his  quarters,  or  attempts 
to  arrest  an  inferior  who  is  engaged  in  the  commission  of  a  crime.  If 
the  offense  be  in  the  nature  of  a  mutiny  or  sedition,  or  a  fray  or  disorder 
merely,  the  law  places  the  superior  on  duty  and  at  the  same  time  prescribes 

1  Travers  w.  State,  43  Ala.,  536;  Havs  vs.  People,  1  Hill  (N.  Y.),  853,  358  ;  Smith 
vs.  State,  82  Tex.,  593  ;  Smith  vs.  State,  39  Miss.,  521  :  State  vs.  Bcoedict,  11  Vt.,  286; 
State  vs.  Myers,  19  Iowa,  517.  To  constitute  au  offense  under  the  clause  relating  to  vio- 
lence, it  is  not  necessary  that  there  be  an  actual  battery  or  striking  ;  the  drawing  or 
lifting  of  the  band,  or  any  weapon  or  instrument  with  which  violence  may  be.  inflicted, 
and  any  assault  or  mere  offer  of  physical  violence,  are  equally  prohibited,  being  as 
injurious  to  discipline  as  if  there  had  been  a  use  of  force  resulting  in  serious  bodily 
harm. 

9  Crow  vs.  State,  41  Tex.,  468  ;  Eeefe  vs.  State,  19  Ark.,  190  ;  State  vs.  Hampton,  63 
N.  C,  13  ;  People  vs  Yslas,  27  Gal.,  680. 

*  Anderson  Law  Diet. 

4  Dig.  J.  A.  Gen.,  27,  par.  1.  See,  also,  General  Orders,  No.  84.  Dept  of  Virginia, 
1863. 

'  Ibid.,  par.  2.  Held  that  in  charging  a  striking  or  doing  of  violence  to  a  superior 
officer  under  this  Article,  in  a  case  where  the  assault  was  fatal,  it  was  allowable  to  add 
in  the  specification  "  thereby  causing  his  death/'  as  indicating  the  measure  of  violence 
employed.    Ibid,,  par.  8. 
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a  rule  for  his  guidance  in  the  suppression  of  the  mutiny  or  the  restoration 
of  order. 

Drawing  and  Lifting  up  any  Weapon ;  Offering  Violence. — The  words 
used  to  describe  the  offense  set  forth  in  the  second  clause  of  the  Article, 
"  draws  or  lifts  up  any  weapon,  or  offers  any  violence  against  him,"  import 
what  is  known  as  an  "  assault "  at  common  law,  which  may  be  defined  as 
an  unlawful  attempt  to  do  injury  to  the  person  of  another,  coupled  with  the 
capacity  or  ability  to  inflict  the  injury  at  the  instant  when  the  violence  is 
offered.  The  clause  relating  to  the  drawing  or  lifting  up  of  a  weapon,  while 
evidently  referring  to  an  attempt  to  do  violence  with  the  weapons  ordinarily 
used  in  the  military  service,  is  sufficiently  comprehensive  to  include  any 
weapon  whatever  with  which  physical  injury  can  be  inflicted.  The  clause 
respecting  offers  of  violence  is  still  more  comprehensive  and  includes  not  only 
any  attempt  to  inflict  bodily  injury,  but  also  all  forms  of  personal  interfer- 
ence with  the  movements  of  the  superior,  and  all  attempts  to  constrain  him, 
or  to  interfere  with  his  freedom  of  motion  or  action.  If  abusive  or  threaten- 
ing language  accompany  any  of  the  acts  or  attempts  above  described,  such 
language  not  only  constitutes  an  essential  part  of  the  offense  charged,  but 
will  in  general  be  regarded  as  adding  materially  to  its  gravity. 

Threatening  and  Menacing  Language,  When  Chargeable. — While  it  is 
well  settled  that  merely  abusive  or  insulting  language  does  not  constitute  an 
offense  within  the  meaning  of  the  Article,  if  such  language  be  highly 
threatening  or  menacing  in  character,  and  be  coupled  with  a  present  capacity, 
to  carry  the  threats  into  effect,  it  will,  if  accompanied  by  acts  indicative  of 
such  intention,  constitute  an  "  offer  of  violence,"  and  as  such  will  be 
chargeable  under  the  Article. 

Aeticle  22.  Any  officer  or  soldier  who  begins,  excites,  causes,  or  joins 
in  any  mutiny  or  sedition,  in  any  troop,  battery,  company,  party,  post,  de- 
tachment, or  guard,  shall  suffer  death,  or  such  other  punishment  as  a  court- 
martial  may  direct. 

Prince  Rupert's  Code  contains  no  description  of  or  allusion  to  the 
specific  offense  of  mutiny,  although  in  the  14th  Article  of  that  Code  what 
are  called  "  mutinous  meetings  "  are  prohibited  under  severe  penalties.  The 
13th  of  the  Articles  of  James  II.  provides  that  "  no  man  shall  presume  so 
far  as  to  raise  or  cause  the  least  mutiny  or  sedition  in  the  army  upon  pain  of 
death,  *or  such  other  punishment  as  a  court-martial  may  think  fit." 

Although  a  penalty  was  prescribed  for  the  offense  in  the  Mutiny  Act, 
mutiny  is  not  defined  in  that  statute;  nor  i3  a  definition  to  be  found  in  the 
British  Articles  of  War,  in  which  the  provision  respecting  the  offense  con- 
tinued to  appear  notwithstanding  its  annual  re-enactment  in  the  Mutiny 
Act.  The  Article  appears  in  substantially  its  present  form  as  Article  3, 
Section  2,  of  the  British  Code  of  1774,  as  Article  3,  Section  2,  of  the  Ameri- 
can Articles  of  1776,  and  as  No.  7  of  the  Articles  of  1806. 
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Mutiny  at  military  law  may  therefore  be  defined  to  be  an  unlawful 
opposing  or  resisting  of  lawful  military  authority,1  with  intent  to  subvert  the 
same,  or  to  nullify  or  neutralize  it  for  the  time.1  It  is  this  intent  which  dis- 
tinguishes mutiny  from  other  offenses,  and  especially  from  those  with  which, 
to  the  embarrassment  of  the  student,  it  has  frequently  been  confused,  viz., 
those  punishable  by  the  21st  Article,  as  also  those  which,  under  the  name  of 
"mutinous  conduct,"  are  merely  forms  of  violation  of  Article  62.  The 
offenses  made  punishable  by  this  Article  are  not  necessarily  "  aggregate  "  or 
joint  offenses; '  among  them  is  the  beginning  or  causing  of  a  mutiny,  which 
may  be  committed  by  a  single  person.  In  general,  however,  the  offense  here 
charged  will  be  a  concerted  proceeding;  the  concert  itself  going  far  to  estab- 
lish the  intent  necessary  to  the  legal  crime.4  Sedition  consists  in  the  raising 
of  a  commotion  or  disturbance  with  a  view  to  create  a  mutiny  or  to  incite 
revolt  against  military  authority. 

To  charge  as  a  capital  offense  under  this  Article  a  mere  act  of  insubordi- 
nation or  disorderly  conduct  on  the  part  of  an  individual  soldier  or  officer, 

1  The  offense  is  not  defined  in  Section  5359  of  the  Revised  Statutes  or  in  the  Naval 
Articles  of  War. 

9  Compare  the  definition  and  description  of  the  offense  of  mutiny  or  revolt,  in 
United  States  vs.  Smith,  1  Mason,  147;  United  States  vs.  Haines,  5  id.t  276;  United 
States  w.  Kellv,  4  Wash.,  528  ;  United  States  vs.  Thompsou,  1  Sumner,  171  ;  United 
States  vs.  Borden,  1  Sprague,  376. 

8  Samuel,  254,  257 ;  G  O.  77,  War  Dept.,  1837  ;  do.  10,  Dept.  of  the  Missouri,  1863. 

4  Dig.  J.  A.  Gen.,  30,  par.  1.  Soldiers  cannot  properly  be  charged  with  the  offense 
of  joining  in  a  mutiny  under  this  Article  where  their  act  consists  in  refusing,  in  com- 
bination, to  comply  with  an  unlawful  order.  Thus  where  a  detachment  of  volunteer 
soldiers  who,  under  and  by  virtue  of  Acts  of  Congress  specially  authorizing  the  enlist- 
ment of  volunteers  for  the  purpose  of  the  suppression  of  the  rebellion,  and  with  the  full 
understanding  on  their  part  and  that  of  the  oflicers  by  whom  they  were  mustered  into  the 
service  that  they  were  to  be  employed  solely  for  this  purpose,  entered  into  enlistments 
expressed  in  terms  to  be  for  the  war,  and  after  doing  faithful  service  during  the  war, 
and  just  before  the  legnl  end  of  the  war,  but  when  it  was  practically  terminated,  and 
when  the  volunteer  organizations  were  being  mustered  out  ns  no  longer  required  for  the 
prosecution  of  the  war,  were  ordered  to  march  to  the  plains,  and  to  a  region  far  distant 
from  the  theatre  of  the  late  war,  and  engage  in  fighting  Indians  wholly  unconnected  as 
allies  or  otherwise  with  the  recent  enemy,  and  thereupon  refused  together  to  comply 
with  such  orders,  held  that  they  were  not  chargeable  with  mutiny.  While  by  the  strict 
letter  of  their  contracts  they  were  subject  to  be  employed  upon  any  military  service  up 
to  the  last  day  of  their  terms  of  enlistment,  the  public  acts  and  history  of  the  time  made 
it  perfectly  clear  that  this  enlistment  was  entered  into  for  the  particular  purpose  and  in 
contemplation  of  the  particular  service  above  indicated,  and  to  treat  the  parties  as  bound 
to  another  and  distinct  service,  and  liable  to  capital  punishment  if  they  refused  to  per- 
form it,  was  technical,  unjust,  and  in  substance  illegal.    Ibid.,  31,  par.  3. 

In  a  case  where  a  brief  mutiny  among  certain  soldiers  of  a  colored  regiment  w«s 
clearly  provoked  by  inexcusable  violence  on  the  part  of  their  officer,  the  outbreak  not 
having  been  premeditated,  and  the  men  having  been  prior  thereto  subordinate  and  well 
conducted,  advised  that  a  sentence  of  death  imposed  by  a  court-martial  upon  one  of  the 
alleged  mutineers  should  be  mitigated  and  the  officer  himself  brought  to  trial.  Simi- 
larly advised  in  the  cases  of  sentences  of  long  terms  of  imprisonment  imposed  upon 
sundry  colored  soldiers  who,  without  previous  purpose  of  revolt,  had  been  provoked 
into  momentary  mutinous  conduct  by  the  recklessness  of  their  officer  in  firing  upon 
them  and  wounding  several  in  order  to  suppress  certain  insubordination  which  might 
apparently  have  been  quelled  by  ordinary  methods.    Ibid.,  82,  par.  4. 
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unaccompanied  by  the  intent  above  indicated,  is  irregular  and  improper.1 
Such  an  act  should  in  general  be  charged  under  Article  20,  21,  or  62.  ■ 

Seeing  by  how  slight  means  the  greatest  mischief  may  be  engendered,  by 
the  rapid  spread  of  an  infectious  spirit  in  large  and  constantly  embodied 
numbers,  the  policy  of  the  Articles  respecting  mutiny  *  is  "  to  beat  down 
and  repress,  in  the  beginning,  the  first  act  or  speech  that  may  lead  or  have 
a  tendency  to  lead  to  a  fatal  consequence.  This  Article  therefore  makes 
it  a  capital  offense  in  any  officer,  non-commissioned  officer,  or  soldier 
(capable,  however,  of  mitigation,  under  the  circumstances  of  the  case)  who 
shall  begin,  excite,  cause,  or  join  in  any  mutiny  or  sedition;  rendering  him 
who  shall  lead  or  follow,  in  the  circumstances  constituting  the  offense,  or 
who  shall  take  any  part  in  it,  either  in  its  incipient  state  or  when  it  shall 
be  complete,  equally  liable  to  the  heaviest  punishment.9' 

ABTICLE  23.  Any  officer  or  soldier  who,  being  present  at  any  mutiny  or 
sedition,  does  not  use  his  utmost  endeavor  to  suppress  the  same,  or,  having 
knowledge  of  any  intended  mutiny  or  sedition,  does  not  without  delay  give 
information  thereof  to  his  commanding  officer,  shall  suffer  death,  or  such 
other  punishment  as  a  court-martial  may  direct. 

Article  15  of  the  Prince  Rupert  Code  contains  the  following  require- 
ment: "No  Officer  or  Souldier  shall  use  any  words  tending  to  sedition, 
mutiny  or  uproar,  upon  pain  of  suffering  such  punishment  as  shall  be 
inflicted  upon  him  by  a  Court-Martial.  And  whoever  shall  hear  any 
mutinous  or  seditious  words  spoken,  and  shall  not  with  all  possible  speed 
reveal  the  same  to  his  superior  Officers  or  Commanders,  shall  be  punished  as 
a  Court-martial  shall  think  fit."  This  is  repeated  in  substance  as  Article 
14  of  the  King  James  Code  of  1672,  and  was  embodied  in  subsequent  codes 
until  that  of  1774,  in  which  it  appears,  in  about  its  present  form,  as 
Article  4,  Section  2.  It  was  embodied  as  Article  4,  Section  2,  in  the 
American  Articles  of  1776,  and  as  No.  8  of  the  Articles  of  1806. 

Duty  of  Suppression. — This  provision,  extending  the  policy  set  forth  in 
the  preceding  Article,  makes  it  a  military  offense  for  any  officer  or  non-com- 
missioned officer  to  stand  by  whilst  any  mutiny  or  sedition  is  in  the  act  of 
being  committed  and  not  use  his  utmost  endeavor  to  suppress  it.4    The  duty 

1  Dig.  J.  A.  Gen..  81,  par.  1.  See  also,  G.  O.  7,  War  Dept.,  1848;  do.  115,  Dept.  of 
Washington,  1865;  G.  C.  M.  O.  73,  Dept.  of  the  Missouri,  1878;  United  States  vs.  8mith, 
1  Mason,  147;  United  States  vs.  Kelly,  4  Wash.,  528;  United  States  w.  Thompson,  1 
Sumner,  171. 

•Dig.  J.  A.  Gen..  80,  par.  1.  Where  a  body  of  soldiers,  under  the  reasonable  but 
erroneous  belief  that  their  legal  term  of  service  had  fully  expired,  quietly  stacked  their 
arms  and  refused  to  fall  in  and  march  when  ordered  to  do  so  by  their  commanding  offi- 
cer, and  having  been  brought  to  trial  on  a  charge  of  mutiny,  were  found  by  the  court 
not  guilty  of  that  charge  but  guilty  only  of  'conduct  to  the  prejudice  of  good  order  and 
military  discipline,"  and  were  moderately  sentenced,  advised  that  this  was,  on  the  whole, 
a  wise  judgment,  and?  would  properly  be  approved  by  the  reviewing  authority.  Ibid., 
31,  par.  2.  ' 

*  Articles  22.  23,  and  24. 

4  Samuel,  258. 
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or  suppression,  in  any  case,  is  measured  by  the  rank  and  antbority  of  the 
several  military  persons  in  whose  presence  acts  of  mutiny  or  sedition  are 
taking  place,  and  each  person,  within  the  scope  of  his  authority  and  office, 
is  obliged,  by  the  terms  of  the  Article,  to  use  his  utmost  endeavor  to  suppress 
the  same. 

Failure  to  Give  Information ;  Misprision. — The  last  clause  of  the  Article, 
requiring  disclosure  of  any  intended  mutiny  or  sedition,  creates  an  offense 
of  negative  misprision  on  the  part-of  any  military  person  who,  having  knowl- 
edge of  any  intended  mutiny  or  sedition,  does  not  without  delay  give  infor- 
mation thereof  to  his  commanding  officer.  What  constitutes  the  "  utmost 
endeavor,"  and  what  degree  of  diligence  in  giving  information  of  the  exist- 
ence of  an  intended  mutiny,  are  circumstances  to  be  determined  by  the 
court  from  the  evidence  submitted  in  a  particular  case.  It  is  not,  "  in  such 
cases,  the  question  what  might  be  achieved  by  an  effort  of  some  fortunate 
and  happy  genius,  but  what  must  be  done  and  what  all  must  know,  and  be 
taken  to  be  competent  to  do,  by  the  exertion  of  the  common  power  of  an 
ordinary  mind,  in  the  plain  path  of  its  duty,  under  those  direct  and  honest 
impressions  of  which  none  can  be  supposed  insensible."  ' 

There  is  and  must  be,  in  these  cases,  a  discretion  vested  in  the  court; 
and  as  the  safety  of  every  member  of  the  court,  as  well  as  of  the  accused, 
must  consist  in  the  due  exercise  of  it,  there  cannot  be  any  unreasonable  fear 
that  it  will  at  any  time  be  abused.9 

Use  of  Force  in  the  Suppression  of  Mutiny. — Mutiny  has  been  seen  to 
consist  in  a  revolt  against,  or  in  forcible  resistance  or  opposition  to,  consti- 
tuted military  authority.  By  the  express  terms  of  the  23d  Article  it  is  made 
the  duty  of  every  officer  or  soldier  who  is  "  present  at  any  mutiny  or  sedition 
to  use  his  utmost  endeavor  to  suppress  the  same."  The  duty  of  suppression 
so  imposed  is  instant  and  immediate,  and  will  require  the  officer  upon  whom 
it  devolves  to  oppose  force  with  force  in  the  suppression  of  the  mutiny  and 
the  restoration  of  order.  The  force  contemplated  in  the  Article,  however, 
is  not  that  due  to  a  personal  exercise  of  physical  strength  on  the  part  of  the 
officer.  The  force  to  be  employed  should  in  general  consist  of  members  of 
the  guard,  or  of  inferior  officers  or  enlisted  men,  summoned  by  the  superior 
and  acting  under  his  orders;  for  in  no  other  way  can  he  assure  himself  that 
the  precise  amount  of  force — and  no  more — is  being  employed  to  accomplish 
the  purpose. 

Amount  of  Force. — The  force  to  be  employed  in  quelling  an  affray  or 
maintaining  the  peace  is  such  only,  in  kind  or  amount,  as  is  necessary  to 
restore  order  and  to  secure  and  subdue  the  offenders.  It  does  not  consist  in 
repeated  blows  inflicted  by  way  of  punishment  for  past  deeds,  but  must  be 
preventive  in  character,  and  must  not  exceed  the  strict  necessity  of  the  case 

1  Samuel,  261.  •  Ibid.,  360. 
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requiring  such  acts  of  prevention.  No  officer  has  authority,  in  any  case,  to 
inflict  punishment  for  past  acts  or  offenses  of  any  kind.  Nor  can  an  officer 
so  situated  make  use  of  personal  violence  toward  an  inferior  officer  or  soldier, 
save  in  a  case  of  imperious  and  urgent  necessity  which  will  not  admit  of 
delay — as  in  self-defense  or  to  prevent  the  commission  of  a  crime — or  where 
the  proper  assistance  in  the  way  of  armed  force  is  not  available  or  cannot  be 
relied  upon,  and  the  occasion  is  one  demanding  instant  action  on  the  part 
of  the  officer  responsible  for  the  restoration  of  order  and  the  maintenance  of 
discipline.1 

Article  24.  All  officers,  of  what  condition  soever,  have  power  to  part 
and  quell  all  quarrels,  frays,  and  disorders,  whether  among  persons  belong- 
ing to  his  own  or  to  another  corps,  regiment,  troop,  battery,  or  company,  and 
to  order  officers  into  arrest,  and  non-commissioned  officers  and  soldiers  into 
confinement,  who  take  part  in  the  same,  until  their  proper  superior  officer  is 
acquainted  therewith.  And  whosoever,  being  so  ordered,  refuses  to  obey  such 
officer  or  non-commissioned  officer,  or  draws  a  weapon  upon  him,  shall  be 
punished  as  a  court-martial  may  direct. 

This  requirement,  in  the  earlier  British  codes,  appears  in  connection 
with  the  provisions  respecting  duels  and  the  sending  of  challenges. 
Quarrels,  frays,  disorders,  and  the  like  are  acts  in  themselves  highly  obnox- 
ious to  discipline,  but  less  serious  as  military  offenses  than  mutiny  or  sedi- 
tion. In  its  present  form  the  provision  appears  as  Article  4,  Section  7,  of 
the  British  Code  of  1774,  as  Article  4,  Section  7,  of  the  American  Articles 
of  1776,  and  as  No.  27  of  the  Articles  of  1806;  it  appears  first  in  connec- 
tion with  the  provisions  respecting  mutiny  in  the  Articles  of  1874. 

The  first  clause  of  the  present  Article  is  a  modification  of  the  statutory 
rule  of  interpretation  in  respect  to  the  meaning  of  the  word  "  officer,"  as 
used  in  the  Articles  of  War,  which  is  contained  in  Section  1342  of  the 
Revised  Statutes.  The  term  "  officer,"  as  used  in  this  Article,  being 
coupled  with  the  words  "of  what  condition  soever"  is  held  to  include 
within  its  scope  all  classes  of  officers,  commissioned  and  non-commissioned, 
each  of  whom  is  required  to  take  appropriate  action  in  a  case  of  disturbance 
or  disorder  such  as  is  contemplated  in  the  last  clause  of  the  Article.* 


1  See  General  Orders  No.  53,  A.  G.  O..  of  1852:  G.  O.  Nos.  2,  4,  and  68(  ibid.,  of  1853. 
"It  is  a  direct  violation  of  law  and  duty  for  an  officer  to  strike  or  offer  other  vio- 
lence to  the  person  of  a  soldier  except  when  absolutely  necessary  to  quell  mutinous  con- 
duct "  G.  O.  68.  A.  G.  O.,  1858.  "  The  only  case  in  which  peraoual  violeuce  can  be 
Justified  is  that  where  extreme  necessity  requires  it,  in  self-defense,  to  prevent  instant 
and  immediate  danger."    G.  O.  2,  A.  G.  O  ,  1853. 

'It  is  a  principle  of  the  common  law  that  any  bystander  may  and  should  arrest  an 
affrayer.  1  Hawkins  P.  C.  c.  68.  s.  11;  Timothy  vs.  Simpson,  1  C.  M.  &  R.  762, 
765:  Philips  ««.  Trull,  11  Johns.,  487.  And  that  an  officer  or  soldier,  by  entering  the 
military  service,  docs  not  cease  to  be  a  citizen,  and  as  a  citizen  is  authorized  and  bound 
to  put  a  stop  to  a  breach  of  the  peace  committed  in  his  presence,  has  been  specifically 
held  by  the  authorities.  Burdett  «.  Abbott,  4  Taunt..  449;  Bowyer.  Com.  on  Const. 
L.  of  Eng.,  499;  Simmons,  §§  1096-1100.    This  Article  is  thus  an  application  of  an 
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As  military  discipline  consists  in  the  qniet  and  orderly  performance  of 
military  duties,  all  departures  from  such  quiet  performance,  whether  in  the 
nature  of  strife  or  disorder,  are  equally  obnoxious  to  good  discipline  as  tend- 
ing to  disturb  the  orderly  conduct  of  a  march,  or  to  interrupt  the  peace  and 
quiet  of  the  camp  or  garrison.  The  24th  Article  relates  to  disturbances  or 
other  infractions  of  good  order  less  serious  in  importance  than  sedition  or 
mutiny,  and  not  only  requires,  but  in  express  terms  empowers,  certain  classes 
of  officers  to  quell  or  put  an  end  to  the  same,  and  to  command  such  assist- 
ance as  may  be  necessary  to  accomplish  that' purpose.  The  duty  required 
in  the  Article  comes  into  being  upon  the  occurrence  of  the  disorder,  or  upon 
the  receipt  of  knowledge  of  its  existence,  and  ceases  to  exist  only  when  the 
disturbance  has  ceased  to  exist  or  the  proper  superior  officer  has  been 
"  acquainted  therewith."  An  officer  or  non-commissioned  officer  who  has 
undertaken  the  execution  of  the  duty  defined  in  the  statute  should,  after 
such  notification,  if  inferior  in  rank  to  the  commanding  officer,  forthwith 
place  himself  under  his  orders  pending  the  suppression  of  the  existing 
disorder.1 

Article  25.  No  officer  or  soldier  shall  use  any  reproachful  or  provoking 
•speeches  or  gestures  to  another.  Any  officer  who  so  offends  shall  be  put  in 
xirrest.  A  ny  soldier  who  so  offends  shall  be  confined,  and  required  to  ash 
pardon  of  the  party  offended  in  the  presence  of  his  commanding  officer. 

Article  26.  No  officer  or  soldier  shall  send  a  cliallenge  to  another  officer 
-or  soldier  to  fight  a  duel,  or  accept  a  challenge  so  sent.  Any  officer  who  so 
•offends  shall  be  dismissed  from  the  service.  Any  soldier  who  so  offends  shall 
suffer  such  corporal  punishment  as  a  court-martial  may  direct* 

Article  27.  Any  officer  or  non-commissioned  officer  commanding  a 
guard  who  knowingly  and  willingly  suffers  any  person  to  go  forth  to  fight 
a  duel  shall  be  punislied  as  a  challenger;  and  all  seconds  or  promoters  of 
■duels,  and  carriers  of  challenges  to  fight  duels,  shall  be  deemed  principals, 
-and  punished  accordingly.     It  shall  be  the  duty  of  any  officer  commanding 

established  common -law  doctrine  to  the  relations  of  the  military  service.  See  its 
application  illustrated  in  the  following  General  Orders:  G.  O.  4,  War  Dept.,  1843;  do. 
63,  Dept.  of  the  Tennessee,  1863;  do.  104,  Dept  of  the  Missouri,  1868:  do.  52.  Dept.  of 
the  South,  1871;  do.  92,  id.,  1872.     Dig.  J.  A.  Gen.,  32,  note  2. 

1  It  is  a  significant  fact,  serving  to  bring  prominently  into  view  the  essential  differ- 
ence between  military  and  civil  jurisprudence,  that  the  words  used  to  define  the  offenses 
created  by  this  Article  are  either  not  known  to  the  common  law  or  are  but  partially  inter- 
preted in  that  system  of  jurisprudence.  To  constitute  a  quarrel,  actual  violence  is  not 
necessary,  and  the  act  may  consist  in  mere  abusive,  violent,  or  angry  words  participated  in 
by  two  or  more  persons.  If  actual  violence  be  used,  the  offense  becomes  an  affray,  which 
may  be  defined  as  "  the  fighting  of  two  or  more  persons  in  some  public  place,  to  the  ter- 
ror of  the  public."  It  is  essential  to  the  offense  of  participating  in  an  affray  that  the 
fighting  should  be  without  premeditation;  if  there  be  such  premeditation  or  concerted 
action,  the  offense  partakes  of  the  character  of  a  riot.  Disorder  is  an  offense  peculiarly 
obnoxious  to  military  discipline,  and  may  consist  in  an  actual  disturbance  or  interrup- 
tion of  discipline,  or  in  conduct  calculated  to  disturb  the  quiet  and  orderly  performance 
-of  military  duty  in  a  camp  or  garrison. 
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an  army,  regiment,  troop,  battery,  company,  post,  or  detachment  who  knows 
or  has  reason  to  believe  that  a  challenge  has  been  given  or  accepted  by  any 
officer  or  enlisted  man  under  his  command  immediately  to  arrest  the  offender 
and  bring  hjm  to  trial. 

Abticle  28.  Any  officer  or  soldier  who  upbraids  another  officer  or  soldier 
for  refusing  a  challenge  shall  himself  be  punished  as  a  challenger  ;  and  all 
officers  and  soldiers  are  hereby  discharged  from  any  disgrace  or  opinion  of 
disadvantage  which  might  arise  from  their  having  refused  to  accept  chal- 
lenges, as  they  will  only  have  acted  in  obedience  to  the  law  and  have  done 
their  duly  as  good  soldiers,  who  subject  themselves  to  discipline. 

The  25th,  26th,  27th,  and  28th  Articles,  having  a  common  history  and 
purpose,  will  be  consider  together.  All  codes  of  military  discipline  subse- 
quent to  the  introduction  of  the  standing  army  in  England  have  contained 
provisions  calculated  to  repress,  and  eventually  to  suppress,  the  practice  of 
duelling.  In  Article  36  of  the  Prince  Rupert  Code  "  reproachful  or  pro- 
voking speeches  or  acts  "  are  prohibited,  as  are  "  challenges  to  fight  duels"; 
And  it  is  declared  to  be  a  military  offense  for  an  officer  or  soldier  to  "  upbraid 
another  for  refusing  a  challenge."  Duelling  is  expressly  prohibited,  and 
officers  commanding  guards  are  forbidden  to  "  suffer  either  soldiers  or  officers 
to  go  forth  to  a  duel  or  private  fight."  Finally,  "  in  all  cases  of  duels  the 
seconds  shall  be  taken  as  principals  and  punished  accordingly. "  The  several 
requirements  of  the  Articles  of  1874  relating  to  this  subject  can  be  traced 
without  difficulty  through  the  King  James  Articles  of  1686  to  the  compre- 
hensive provisions  of  the  Prince  Rupert  Code  above  cited.  It  is  proper  to 
remark,  however,  that  in  the  American  Articles,  as  in  the  English  codes  of 
the  eighteenth  century,  duelling,  as  such,  is  not  expressly  prohibited,1  the 
provisions  respecting  challenges,  promoters,  and  the  like  being  in  the  nature 
of  measures  of  prevention.  The  British  Articles  in  respect  to  this  subject 
underwent  considerable  modification  in  1844,  when  duelling,  as  such,  was 
expressly  prohibited;  as  so  modified  the  Articles  were  embodied  in  the 
permanent  Army  Discipline  Act  of  1881. 

Reproachful  Speeches,  Gestures,  etc. — The  obvious  intent  of  this  provi- 
sion would  seem  to  be  to  check  by  direct  and  prompt  means,  which  the 
Article  favors,  the  earliest  manifestation  of  a  spirit  or  disposition  to  quarrel, 
by  subjecting  the  offender,  without  any  formal  charge,  to  immediate  arrest  or 
imprisonment;  and  to  make  such  honorable  atonement  for  the  provocation 
as  the  case  appears  to  require  in  the  presence  of  his  commanding  officer. 
The  course  of  this  summary  remedy  is  peculiarly  well  adapted  to  affronts 
publicly  offered,  which  the  Article  has  especially  in  view.* 


1  It  may  be  noted  that  our  Articles  of  War,  unlike  the  British,  fail  to  make  engag. 
ing  in  a  duel  punishable,  as  a  specific  military  offense.  Such  an  act,  therefore,  would, 
1J  such,  be  in  general  chargeable  only  under  Article  62.    Dig.  J.  A.  Gen.,  83,  par.  1. 

*  Samuel,  851. 
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The  25th  Article  confers  do  jurisdiction  or  power  to  punish  on  courts- 
martial,  but  merely  authorizes  the  taking  of  certain  measures  of  prevention 
and  restraint  by  commanding  officers ;  i.e. ,  measures  preventive  of  serious  dis- 
orders such  as  are  indicated  in  the  two  following  Articles  relating  to  duels.1 
If  the  use  of  reproachful  speeches  constitutes  a  military  offense,  the  wrong- 
ful act  or  conduct  would  constitute  a  violation  of  the  62d  Article  of  War,  and 
should  be  charged  as  such. 

The  arrest  contemplated  in  this  Article,  like  that  authorized  in  Article 
65,  is  imposed  by  the  commanding  officer,  who  is  empowered  by  a  later 
clause  to  confine  an  enlisted  man  for  the  same  offense,  and  to  require  him 
"  to  ask  pardon  of  the  party  offended  "  in  his  presence.  The  power  con- 
ferred is  clearly  in  the  nature  of  a  precautionary  measure,  and,  though  not 
in  terms  subject  to  the  restrictions  contained  in  the  70th  and  71st  Articles, 
would  not  authorize  a  commanding  officer  to  prolong  an  arrest  indefinitely 
or  after  the  occasion  for  its  exercise  had  passed  away.' 

Challenges. — The  26th  Article  contains  the  requirement  that  "  no  officer 
or  soldier  shall  send  a  challenge  to  another  officer  or  soldier  to  fight  a  duel 
or  accept  a  challenge  so  sent." 

It  is  the  object  of  this  as  of  the  other  Articles  now  under  consideration 
to  check  or  resist  any  direct  or  indirect  approach  to  duelling  in  every  one 
of  its  stages.  To  bring  the  party  within  the  scope  of  the  Article,  it  i3  not 
material  whether  the  challenge  be  accepted  or  not;  it  is  enough  if  it  be  given 
or  sent.1 

To  establish  that  a  challenge  was  sent,  there  must  appear  to  have  been 
communicated  by  one  party  to  the  other  a  deliberate  invitation  in  terms  or 
in  substance  to  engage  in  a  personal  combat  with  deadly  weapons,  with  a 
view  of  obtaining  satisfaction  for  wounded  honor.4  The  expression  merely 
of  a  willingness  to  fight,  or  the  use  simply  of  language  of  hostility  or 
defiance,  will  not  amount  to  a  challenge.  On  the  other  hand,  though  the 
language  employed  be  couched  in  ambiguous  terms,  with  a  view  to  the 
evasion  of  the  legal  consequences,  yet  if  the  intention  to  invite  to  a  duel  is 
reasonably  to  be  implied,— and  ordinarily,  notwithstanding  the  stilted  and 
obscure  verbiage  employed,  this  intent  is  quite  transparent,—*  challenge  will 
be  deemed  to  have  been  given.     And  the  intention  of  the  message,  where 


1  Dig.  J.  A.  Gen.,  88. 

1  In  the  British  service  this  Article  has  been  construed  in  connection  with  the  23d 
Article,  which  confers  upon  "  all  officers,  of  what  condition  soever,"  power  to  part  and 
quell  quarrels,  frays,  and  disorders.  The  Article  proceeds  upon  the  theory  that  the 
speeches  and  gestures  to  which  it  relates  are  open  and  notorious,  and,  as  such,  calling  for 
immediate  interference.  Any  military  officer  standing  by,  as  well  as  the  person  offended, 
would  be  authorized  to  make  the  arrest,  for  such  power  is  given  to  officers  of  every 
description  to  quell  all  quarrels  and  frays ;  and  as  the  speeches  and  gestures  in  question 
are  regarded  by  this  Article  as  having  a  tendency  to  those  consequences  and  are  therefore 
interdicted,  they  appear  to  authorize  the  same  interference.    Samuel,  851. 

» Compare  Samuel,  888.  _  M  ^mA  Mmrk 

4  Compare  the  definition  in  2  Wharton  Cr.  L.,  §§  2674-2679. 
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doubtful  upon  its  face,  may  be  illustrated  in  evidence  by  proof  of  the  cir- 
cumstances under  which  it  was  sent,  and  especially  of  the  previous  relations 
of  the  parties,  the  contents  of  other  communications  between  them  on  the 
Bame  subject,  etc.1  And  technical  words  in  an  alleged  challenge  may  be 
explained  by  a  reference  to  the  so-called  duelling  code.* 

Challenges,  How  Determined. — It  is  for  the  court  to  determine  whether 
the  communication  set  forth  in  the  charges  and  established  in  evidence  con- 
stitutes a  challenge  within  the  meaning  of  the  Article.  "  No  general 
description  can  be  laid  down  of  the  precise  words  which  amount  to  a  chal- 
lenge; for  there  is  no  particular  phraseology,  no  set  form,  necessary  to  it  or 
by  which  it  can  be  known.  Whether  there  be  an  actual  summons  to  the 
field  either  through  the  principal  or  second,  or  such  a  defiance  thrown  oat 
as  shall  appear  a  direct  invitation  to  it,  though  it  cast  the  burden  of  acting 
in  all  the  incidents  leading  up  to  the  combat  on  the  other  party,  it  may 
equally  be  held  in  the  nature  and  degree  of  a  challenge."  "It  is  not 
requisite  that  there  should  be  a  formal  invitation  to  fight;  but  a  mere  hint 
or  suggestion  that  one  of  the  parties  is  prepared  for  it  has  been  held  by  a 
court-martial  to  be  tantamount  to  a  challenge.  In  this  view  it  is  as  much 
an  offense  to  use  words  or  insinuations  that  indicate  a  disposition  to  fight, 
and  which  may  act  as  a  provocative  and  defiance  to  another  to  meet  such  dis- 
position, as  if  the  most  unequivocal  challenge  had  been  given." ' 

As  the  offense  is  in  its  nature  a  private  one,  there  cannot  be  expected  in 
many  instances  any  abundant  evidence  of  it.  The  court  will  therefore  have 
to  govern  itself  not  so  much  by  the  quantity  as  by  the  quality  of  the  proof.4 

Permitting  Persons  to  Go  Forth  to  Fight  Duels. — The  first  clause  of  the 
27th  Article  makes  it  a  military  offense  for  "an  officer  or  non-commissioned 
officer  commanding  a  guard  knowingly  and  willingly  "  to  suffer  any  person 
to  go  forth  to  fight  a  duel.  The  gravity  of  the  offense  so  created  is  meas- 
ured by  the  penalty  which  is  required  to  be  imposed  upon  conviction,  which 
is  declared  to  be  the  same  as  that  involved  in  the  offense  of  being  a  chal- 
lenger. The  essence  of  the  offense  is  the  non-exertion  of  a  present  power  to 
prevent  a  known  unlawful  purpose.  As  it  is  the  knowledge  of  the  intention 
of  the  parties  going  forth,  and  the  non-resistance  of  it,  which  makes  the 
crime,  the  existence  of  such  knowledge  must  be  clearly  evidenced  before  the 

1  On  the  general  subject  of  challenges,  and  the  question  what  constitutes  a  cb alienee, 
see  the  principal  cases  of  the  sending  of  challenges  in  our  service  as  published  in  G.  O. 
64,  A.  G.  O.,  1827;  do.  89,  41,  id.,  1835;  do.  2,  War  Dept.,  1858;  do.  330.  id.,  1863;  do. 
11,  Army  of  the  Potomac,  1861;  do.  46.  Dept.  of  the  Gulf,  1863;  do.  223,  Dept.  of  the 
Missouri,  1864;  do.  180,  id.,  1872;  do.  83,  Dept.  and  Army  of  the  Tennessee,  1864.  And 
compare  Commonwealth  «».  Levy.  2  Wheeler  Cr.  C,  245;  do.  w.  Tibbs,  1  Dana,  524  ; 
do.  m.  Hart,  6  J.  J.  Marsh.,  119 ;  State  w.  Taylor.  1  So.  Ca.,  108 ;  do.  w.  Strickland,  2 
Nott  &  McCord.  181 ;  Ivey  w.  State,  12  Ala.,  277;  Aulger  w.  People,  34  Ills.,  486,  2 
Bishop  Cr.  L.(  g  814 ;  Samuel,  884-887. 

*  Dig.  J.  A.  Gen.,  88;  State  vs.  Gibbons,  1  South,  51. 

1  Samuel,  884. 

4/Wtf.,885. 
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coart-martial  before  a  conviction  can  be  had.1  The  somewhat  comprehen- 
sive language  used  in  the  clause  requiring  the  commander  of  a  guard  to 
prevent  "  any  person  "  from  going  forth  to  fight  a  duel  has  never  received 
executive  interpretation,  but  has  always  been  construed  to  apply  to  military 
persons  only ;  the  movements  of  civil  persons  not  being  subject  to  military 
regulation  or  control. 

The  second  clause  of  the  27th  Article  makes  "  all  seconds  or  promoters 
of  duels,  and  carriers  of  challenges  to  fight  duels,"  principals,  and  imposes 
upon  the  several  offenses  thus  described  the  character  of  principal  offenses, 
and  requires  the  same  penalty  to  be  imposed  in  the  event  of  conviction.  By 
seconds  are  intended  those  who  accompany  the  principals,  on  one  side  or  the 
other,  to  the  ground  on  which  the  duel  is  to  be  fought,  regulating  the  terms 
of  it,  prescribing  the  course  of  proceeding,  and  seeing  that  they  are  strictly 
observed  on  both  sides.  They  are  commonly  denominated,  sometimes  with 
no  visible  discrimination,  the  friends  of  the  respective  parties.9  It  may  not 
be  so  easy  to  assign  a  precise  meaning  to  the  term  "  promoters,"  who  are 
included  in  the  same  line  with  seconds  and  carriers  of  challenges.  Such 
terms,  it  is  presumed,  applies  to  parties  who,  whether  concerned  or  not  in 
the  matter  of  dispute,  take  any  share  in  urging  or  provoking  those  impli- 
cated in  it  to  send  to  one  or  the  other  a  defiance  to  the  field.' 

Duty  of  Commanding  Officers. — The  last  clause  of  the  27th  Article 
makes  it  the  duty  of  "any  officer  commanding  an  army,  regiment,  troop, 
battery,  company,, post,  or  detachment  who  knows  or  has  reason  to  believe 
that  a  challenge  has  been  given  or  accepted  by  any  officer  or  enlisted  man 
under  his  command  immediately  to  arrest  the  offender  and  bring  him  to 
trial." 

This  clause  is  directory  in  character  and  imposes  a  special  responsibility 
upon  the  commanding  officers  of  the  several  units  of  organization  above 
named  in  the  matter  of  preventing  hostile  meetings,  and  of  bringing  the 
parties  to  them  to  a  speedy  trial.  This  clause  also,  when  taken  in  connec- 
tion with  the  28th  Article,  clearly  defines  the  policy  of  the  Government  in 
respect  to  the  practice  of  duelling,  confers  upon  the  measures  of  prevention 
already  described  an  additional  sanction,  and  removes  any  doubt  that  may 
have  arisen  in  the  mind  of  a  military  commander  as  to  his  duty  in  the  case. 

AETICLE  29.  Any  officer  who  thinks  himself  wronged  by  the  commanding 
officer  of  his  regiment,  and,  upon  due  application  to  such  commander,  is 
refused  redress,  may  complain  to  the  general  commanding  in  the  State  or 
Territory  where  such  regiment  is  stationed.  The  general  shall  examine  into 
said  complaint  and  take  proper  measures  for  redressing  the  wrong  complained 
of;  and  he  shall  as  soon  as  possible  transmit  to  the  Department  of  War  a 
true  statement  of  such  complaint ,  with  the  proceedings  had  thereon. 

>  Samuel,  888.  *  Ibid.,  890.  *  Ibid.,  894. 
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This  provision  can  be  traced  through  the  King  James  Articles  of  1672 
to  Article  68  of  the  Prince  Rupert  Code,  which  contains  the  requirement 
that  "if  any  Inferioar  Officer,  either  of  horse  or  foot,  be  wronged  by 
his  Officer,  he  may  complain  to  his  Colonel,  or  other  Snperiour  Officer 
of  the  Regiment,  who  is  to  redress  the  same,  upon  due  proof  made  of 
the  wrong  done  him ;  but  if  he  fail  therein,  the  party  grieved  is  to  apply  to 
the  General  officer  for  redress;  and  if  the  accusation  be  false,  the  complain* 
ant  is  to  be  punished  at  the  discretion  of  a  Court-Martial."  In  the  British 
Articles  of  1774,  from  which  our  own  Articles  were  adopted,  this  provision 
appears  as  Article  1  of  Section  12.  The  last  clause,  however,  requiring  the 
complainant  to  be  punished  by  a  court-martial  in  the  event  of  his  accusa- 
tion being  fonnd  to  be  false,  is  omitted.  To  insure  a  full  hearing  in  appeal, 
the  British  Articles  of  1774  permit  the  complainant,  if  redress  be  denied  him 
by  his  regimental  commander,  to  appeal  to  the  general  commanding-in-chief , 
"  who  is  hereby  required  to  examine  into  the  said  complaint;  and,  either  by 
himself,  or  by  Our  Secretary  at  War,  to  make  his  report  to  Us  thereupon,  in 
order  to  receive  Our  further  Directions."  As  there  was  no  executive  head 
to  the  Government  under  the  Continental  Congress,  nor  to  that  under  the 
Articles  of  Confederation,  the  appeal  above  described  was  to  be  taken  to  the 
general  commanding-in-chief  the  forces  of  the  United  States,  who  was 
"  required  to  examine  into  the  said  complaint  and,  either  by  himself  or  the 
Board  of  War,  to  make  report  to  Congress  thereupon,  in  order  to  receive 
further  directions."  '  The  right  of  appeal  thus  created  by  the  British  Code 
and  recognized  by  the  American  Articles  of  1776  was  considerably  restricted 
in  the  Articles  of  1806,  since  it  was  required  to  be  submitted,  not  to  the 
general  commanding  the  Army,  but  "  to  the  general  commanding  in  the 
State  or  Territory  where  the  regiment  of  the  complainant  was  stationed." 9 


1  It  will  be  observed  that  this  Article  does  not  in  terms  require  the  general  com- 
manding-in-chief to  take  steps  to  redress  the  wrong.  For  that  reason  the  requirement 
was  repealed  by  a  Resolution  of  Congress  of  April  14,  1777,  and  replaced  by  a  new 
Article  requiring  the  commanding  general  to  "take  measures  to  redress  the  wrong" and 
report  the  case  to  Congress. 

*  It  is  proper  to  remark,  in  this  connection,  that  if,  as  between  persons  subiect  to 
military  discipline,  that  is,  "between  comrades,  actions  of  assault  or  battery  bad  been 
encouraged  by  the  common  law,  such  cases  might  have  been  abundant,  and  if  actions 
for  tort 8.  as  false  imprisonment,  slander,  libel,  had  been  entertained,  the  discipline  of  the 
Army  would  long  since  have  been  destroyed.  From  the  earliest  period,  therefore,  the 
Articles  of  War  have  provided  that  all  these  offenses  should  be  referred  to  and  decided 
by  the  officers  in  superior  command,  an  ultimate  appeal  being  given  to  the  sovereign,  as 
the  head  of  the  military  profession ;  and  unless  the  Army  is  to  degenerate  in  its  character, 
that  rule  must,  on  the  grounds  of  public  policy,  be  strictly  adhered  to.  To  take  the 
Army  out  of  the  control  of  the  crown,  by  giving  jurisdiction  to  the  common-law  tribunals 
for  the  redress  of  professional  grievances,  would,  in  the  opinion  of  the  judges  themselves, 
be  in  the  highest  degree  inexpedient,  and  hence  these  courts  have  uniformly,  and  espe- 
cially in  recent  instances,  declined  to  entertain  such  complaints."  II.  Clode,  Mil.  Forces, 
150;  Keightley  w.  Bell,  4  Fos.  &  Fin.,  798;  Dawkins  vs.  Rokeby,  ibid.,  883;  Freer 
Di.  Marshall,  ibid.,  485.  See,  also,  Wilkes  w.  Dinsman,  7  How.,  89;  Smith  w.  Whitney, 
116  U.  S.,  167 ;  Wales  m.  Whitney,  114  U.  S.,  564. 
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In  this  form  it  was  re-enacted  in  the  Articles  of  1874.    The  procedure  under 
the  Article  has  already  been'explained.1 

Article  30.  Any  soldier  who  thinks  himself  wronged  by  any  officer  may 
complain  to  the  commanding  officer  of  his  regiment,  who  shall  summon  a 
regimental  court-martial  for  tlie  doing  of  justice  to  the  complainatit.  Either 
party  may  appeal  from  such  regimental  court-martial  to  a  general  court- 
martial  ;  but  if  upon  such  second  hearing ,  the  appeal  appears  to  be  ground- 
less and  vexatious,  the  party  appealing  shall  be  punished  at  the  discretion  of 
said  general  court-martial. 

A  right  similar  in  its  scope  and  operation  to  that  provided  by  this 
Article  for  the  redress  of  wrongs  in  behalf  of  enlisted  men  may  be  traced 
to  Article  62  of  the  Prince  Rupert  Code,  which  provided  that "  all  con- 
troversies, either  between  Soaldiers  and  their  Captains  or  other  Officers,  or 
between  Soaldiers  and  Soaldiers,  relating  to  their  military  capacities,  shall 
be  summarily  heard  and  determined  at  the  next  court-martial  of  the  regi- 
ment." Article  69  of  the  same  code  contains  the  requirement  that  "  if  a 
Souldier  shall  be  wronged,  and  shall  not  appeal  to  the  Court,  but  take  his 
own  satisfaction  for  it,  he  shall  be  punished  by  the  Judgment  of  a  Court- 
Martial."  Article  2,  Section  12,  of  the  British  Code  of  1774  restricts  the 
Article  in  its  operation  to  the  case  of  an  "  inferior  officer  or  soldier  who 
shall  think  himself  wronged  by  his  Captain,  or  other  Officer  commanding 
the  Troop  or  Company  to  which  he  belongs,"  and  in  this  form  the  provision 
was  embodied  in  the  American  Articles  of  1776.  In  the  Articles  of  1806 
the  scope  of  the  remedial  provision  of  the  Article  was  extended  to  a  wrong 
done  to  an  inferior  officer  or  soldier  by  his  captain  or  any  other  officer.  The 
corresponding  Article  of  1874,  by  the  omission  of  the  words  "  his  captain  " 
from  the  Article  of  1806,  extends  the  remedy  to  a  wrong  done  to  an  enlisted 
man  by  any  commissioned  officer  of  the  Army.  The  successive  modifications 
in  verbiage  which  the  Article  has  undergone  have  not  operated,  however, 
to  extend  its  scope  in  respect  to  the  character  of  wrongs  to  which  it  is 
intended  to  provide  a  remedy;  the  wrongs  properly  subject  to  redress 
thereunder  being  those  of  a  fiscal  or  administrative  character,  and  not  such 
as  are  breaches  of  discipline  which  are  remediable  only  by  a  trial  before  an 
appropriate  military  tribunal.1 

This  Article  is  not  inconsistent  with  Article  83,  which  prohibits  regi- 
mental courts  from  trying  commissioned  officers.  It  does  not  contemplate 
or  provide  for  a  trial  of  an  officer  as  an  accused,  but  simply  an  investigation 
and  adjustment  of  some  matter  in  dispute — as,  for  example,  a  question  of 
accountability  for  public  property,  of  right  to  pay  or  to  an  allowance,  of 
relief  from  a  stoppage,  etc.  The  regimental  court  does  not  really  act  as  a 
court,  but  as  a  board,  and  the  "  appeal "  authorized  is  practically  from  one 

*^— — ■ ,  ,  _  _      .      . m — ^^ 

1  See  the  chapter  entitled  The  Redress  of  Wrongs. 
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board  to  another.  Bat  though  the  regimental  court  has  no  power  to  find 
"  guilty  "  or  "  not  guilty,"  or  to  sentence,  it  should  come  to  some  definite 
opinion  or  conclusion — one  sufficiently  specific  to  allow  of  its  being  intelli- 
gently reviewed  by  the  general  court  if  desired.1 

There  are  two  manifest  and  unqualified  limitations  to  the  province  of  the 
regimental  court  under  this  Article,  viz. :  1.  It  cannot  usurp  the  place  of  a 
court  of  inquiry;  2.  It  can  take  no  cognizance  of  matters  which  it  would 
be  beyond  the  power  of  the  regimental  commander  to  redress.  When  the 
matter  is  beyond  the  reach  of  this  commander  it  is  beyond  the  jurisdiction 
of  this  court.  If  it  involve  a  question  of  irregular  details,  excessive  work  or 
duty,  wrongful  stoppages  of  pay,  or  the  like,  a  regimental  court  under  this 
Article  may  be  resorted  to  for  the  correction  of  the  wrong.  Otherwise  when 
the  case  is  one  of  a  wrong  such  as  can  be  righted  only  by  the  punishment  of 
the  officer.* 

A&TICLE  31.  Any  officer  or  soldier  who  lies  out  of  his  quarters,  garrison, 
or  camp  without  leave  from  his  superior  officer  shall  be  punished  as  a  court- 
martial  may  direct. 

Article  29  of  the  Prince  Rupert  Code  contained  the  requirement  that 
"  no  officer  shall  lye  out  all  night  from  the  Camp  or  Garrison,  without  his 
Superior  Officers  leave  obtained  for  the  same,  upon  pain  of  being  punished 
for  it  as  a  Court-Martial  shall  think  fit."  The  provision  appears  in  substan- 
tially its  present  form,  applying  to  enlisted  men  as  well  as  to  commissioned 
officers,  as  Article  2,  Section  14,  of  the  British  Codes  of  1765  and  1774,  as 
Article  2,  Section  13,  of  the  American  Articles  of  1776,  and  as  No.  42  of 
the  Articles  of  1806. 

This  Article,  although  it  creates  a  military  offense,  is  in  its  nature 
rather  a  police  regulation  than  a  criminal  statute,  and  is  calculated  to  secure 
the  constant  presence  and  readiness  for  duty  of  the  officers  and  enlisted  men 
composing  a  military  command.  Although  prosecutions  under  this  Article 
Are  infrequent,  the  necessity  of  its  existence  is  evidenced  by  the  fact  that  it 

1  Disr.  J.  A.  Gen.,  85,  par.  1. 

*  Ibid..  86,  par  6.  The  " regimental  court-martial"  under  the  80th  Article  of  War 
cannot  be  used  as  a  substitute  for  a  general  court-martial  or  court  of  inquiry,  for  it  can- 
not try  an  officer  nor  make  an  investigation  for  the  purpose  of  determining  whether  he 
shall  be  brought  to  trial.  When,  if  the  soldier's  complaint  should  be  sustained,  the 
only  redress  would  be  a  reprimand  to  the  officer,  the  matter  would  not  be  within  the  juris- 
diction of  this  court.  It  can  only  investigate  such  matters  as  are  susceptible  of  redress 
by  the  doing  of  justice  to  the  complainant;  that  is,  when  in  some  way  he  can  be  set  right 
by  putting  a  stop  to  the  wrongful  condition  which  the  officer  has  caused  to  exist.  Erro- 
neous stoppages  of  pay,  irregularity  of  detail,  the  apparent  requirement  of  more  labor 
than  from  other  soldiers,  and  the  like,  might  in  this  way  be  investigated  and  the  wrong- 
ful condition  put  an  end  to.  The  court  will  in  such  cases  record  the  evidence  and  its 
conclusions  of  fact,  and  recommend  the  action  to  be  taken.  The  members  of  the  court 
(and  the  judire-advocate)  will  be  sworn  faithfully  to  perform  their  duties  ns  members  (and 
judge-advocate)  of  the  court,  and  the  proceedings  will  be  recorded,  as  nearly  as  practi- 
cable, in  the  same  manner  as  the  proceedings  of  ordinary  courts-martial.  Manual  for 
Courts-martial,  p.  89,  note. 
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is  to  be  found  in  almost  every  military  code,  ancient  and  modern.1  It 
appears  as  the  first  clause  of  Article  29  of  the  Prince  Rupert  Code,  aa 
Article  2,  Section  14,  of  the  British  Code  of  1774,  as  Article  2,  Section  13, 
of  the  American  Articles  of  1776,  and  as  No.  42  of  the  Articles  of  1806. 

ABTICLS  32.  Any  soldier  who  absents  himself  from  his  troop,  battery, 
company,  or  detachment  without  leave  from  his  commanding  officer  shall  be 
punished  as  a  court-martial  may  direct? 

This  requirement  does  not  appear  as  such  in  the  Prince  Rupert  Code, 
although  certain  forms  of  unauthorized  absence,  especially  when  committed 
by  commissioned  officers,  are  there  made  punishable.  The  provision  appears 
as  Article  2,  Section  6,  of  the  British  Codes  of  1765  and  1774,  as  Article  2, 
Section  6,  of  the  American  Articles  of  1776,  and  as  No.  21  of  the  Articles 
of  1806.  In  the  codes  prior  to  that  of  1874  the  absence  contemplated  in  the 
Article  was  to  be  from  the  troop  or  company  of  the  soldier,  or  "  from  any 
detachment  with  which  he  may  be  commanded  ";  this  clause  was  omitted 
from  the  revision  of  the  Articles  in  1874. 

The  offense  of  unauthorized  absence  here  defined  closely  resembles  in 
its  essential  incidents  the  more  serious  offense  of  desertion,  from  which  it 
differs  only  in  respect  to  the  intent;  an  intent  not  to  return  giving  to  an 
unauthorized  absence  the  character  of  desertion,  while  the  absence  of  such 
an  intent  suffices  to  reduce  a  charge  of  desertion  to  the  minor  included 
offense  of  absence  without  leave.*  The  absence  of  an  enlisted  man  from  his 
troop,  battery,  company,  or  detachment,  no  matter  what  the  cause  or  dura* 
tion  of  such  absence,  without  the  leave  of  his  commanding  officer  is,  and  is 
declared  by  this  Article  to  be,  a  punishable  offense.  To  constitute  the 
offense  of  absence  without  leave,  however,  no  specific  intent  is  necessary,  the 
essential  incidents  of  the  offense  being  set  forth  in  the  statute  which 
creates  it. 

Nothing  can  justify  the  absence  of  a  soldier  from  the  place  assigned  him 
but  the  leave  or  command  of  his  commanding  officer  specifically  or  generally 
given,  and  which  the  accused  in  all  cases  will  be  bounden  to  prove.  But 
circumstances  not  amounting  to  a  complete  justification  may  in  many 
instances  palliate  the  absence  of  the  party.  It  has  been  seen  that  an  absence, 
though  originally  authorized,  may,  if  unduly  prolonged,  acquire  the  char- 
acter of  an  unauthorized  absence;  yet  the  absentee  will  be  at  liberty  to 
account,  by  probable  circumstances,  for  the  excess  of  his  stay  beyond  the 
term  allowed  him ;  as,  for  example,  that  it  was  caused  by  involuntary  deten- 
tion from  some  uncontrollable  power,  or  by  inability  through  sickness,  veri- 
fied or  not,  as  the  case  may  be,  by  a  proper  medical  certificate,  or  by  an 
extension  of  the  furlough  by  competent  military  authority,  or  to  detention 
at  the  hands  of  the  civil  authority.1 


1  Samuel,  544.  •  Dig.  J.  A.  Gen.f  345,  par.  18.  •  8amuel,  888. 
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The  offense  of  absence  without  leave  may  be  committed  by  a  commis- 
sioned officer  as  well  as  by  an  enlisted  man ;  in  the  former  case,  however,  it 
is  chargeable  under  the  62d  Article  of  War. 

Absence  without  leave  may  also  consist  in  an  act  of  omission  as  well  as 
in  one  of  commission.  Where  an  officer  detailed  to  command  an  escort  of 
prisoners  and  to  deliver  them  at  a  certain  place  neglected,  upon  this  service: 
being  performed,  to  return  with  reasonable  diligence  to  his  proper  station, 
held  that  he  was  chargeable  with  absence  without  leave,  it  being  the  duty  of 
an  officer  to  return  promptly  from  such  a  service  without  further  orders.1 

An  unauthorized  absence  from  quarters  only,  unaccompanied  with 
absence  from  the  post  or  company,  is  not  a  technical  absence  without  leave 
in  violation  of  this  Article,  but  an  offense  under  Article  62.* 

If,  on  returning  to  his  station  after  an  unauthorized  absence,  an  officer 
or  soldier  is  placed  upon  or  allowed  to  perform  full  duty  by  his  proper 
commander,  such  action,  by  the  custom  of  the  service,  operates  in  general 
as  a  waiver  of  the  charge  of  absence  without  leave,  and  may  ordinarily  be 
pleaded  as  a  good  defense  in  the  event  of  a  trial.' 

Stoppages,  etc. — An  enlisted  man  who  has  absented  himself  from  his  post 
or  company  without  authority  is  subjected  to  the  forfeiture  of  pay  and  allow- 
ances prescribed  by  the  Army  Regulations  *  although  not  brought  to  trial 
for  his  absence  as  an  offense.  The  forfeiture  is  a  stoppage  by  operation  of 
law  irrespective  of  any  punishment  that  may  be  imposed,  and  whether  any 
be  imposed  or  not.  Thus  a  soldier  acquitted  under  a  charge  of  desertion  i& 
acquitted  of  the  absence  without  leave  involved  in  the  charge,  and  cannot 
be  punished  therefor;  but  if  he  has  been  absent  without  leave  in  fact ,  h» 
incurs  the  forfeiture  specified  in  the  regulation.  And  a  soldier  brought  to 
trial  for,  and  convicted  of,  an  absence  without  leave  is  subject  to  the  for- 
feiture, though  none  be  adjudged  in  the  sentence.  Otherwise,  however,  if 
the  findings  be  disapproved  as  not  sustained  by  the  testimony.6 

Making  Good  Time  Lost. — Although,  for  the  reason  above  stated,  an 
enlisted  man  forfeits  all  pay  which  accrues  during  his  absence  without  leave, 
the  obligation  to  make  good  the  time  lost  is  not  a  statutory  consequence  of 
the  offense,  as  is  the  case  in  desertion.0    An  absentee  without  leave,  there- 

1  Dig  J.  A.  Gen.,  140,  par.  1.  See,  as  to  the  general  rule  on  this  subject,  G.  O.  82, 
Hdqrs.  of  Army,  1866 ;  also  par.  54,  A.  R.  of  1895. 

*  Ibid.,  36. 
*It>id.,  140,  par.  2. 

4  Paragraph  138,  Army  Regulations  of  1895. 

B  Dig.  J.  A.  Gen..  140,  par.  8.  But  the  stoppages  incurred  under  paragraphs  126 
and  127,  A.  R.  of  1895,  are  enforced  only  upon  a  conviction  by  court-martial. 

The  forfeiture  specified  in  par.  183,  A.  R.  of  1895,  should  not  be  enforced  for 
absences  of  less  than  one  day,  but  the  soldier  should  be  left  to  be  punished  by  sentence 
of  su miliary  court.  Thus  where  the  unauthorized  absence  was  for  but  seven  and  a  half 
hours,  a  forfeiture  of  a  day's  pay  would  deprive  the  soldier  of  pay  for  sixteen  and  a  half 
hours  which  he  had  actually  earned.  Held,  therefore,  that  a  stoppage  of  one  day's  pay 
in  such  a  case  was  not  warranted.    Dig.  J.  A.  Gen.,  141,  par.  4. 

•  Ibid.,  48,  par.  8. 
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fore,  though  not  entitled  to  pay  daring  his  unauthorized  absence,  will  only 
he  required  to  make  good  the  time  lost  upon  conviction  of  the  offense  before 
-a  court-martial  of  competent  jurisdiction.1 

Absence  without  Leave  on  the  Part  of  Commissioned  Officers. — It  will 
he  observed  that  the  operation  of  the  Article  is  restricted,  by  its  express 
terms,  to  cases  of  unauthorized  absence  on  the  part  of  enlisted  men.  It  is 
none  the  less  an  offense  against  discipline  for  a  commissioned  officer  to  absent 
himself  without  the  specific  or  general  permission  of  his  commanding  officer. 
An  offense  cf  unauthorized  absence  committed  by  a  commissioned  officer 
would  be  chargeable  under  the  62d  Article  of  War,  and,  in  addition  to  the 
puuishment  imposed  for  such  absence  by  sentence  of  the  court-martial,  an 
•officer  so  offending  would,  by  the  operation  of  law,  be  required  to  "  forfeit 
.all  pay  during  such  absence  unless  the  absence  be  excused  as  unavoidable.' '  * 

ARTICLE  33.  Any  officer  or  soldier  who  fails,  except  wlien  prevented  by 
richness  or  other  necessity,  to  repair  at  the  fixed  time  to  the  place  of  parade, 
•exercise,  or  other  rendezvous  appointed  by  his  commanding  officer,  or  goes 
from  the  same,  without  leave  from  his  commanding  officer,  before  lie  is  dis- 
missed or  relieved,  shall  be  punished  as  a  court-martial  may  direct.9 

This  provision  appears  as  Article  4,  Section  14,  of  the  British  Code  of 
1774,  as  Article  4,  Section  13,  of  the  American  Articles  of  1776,  and  as 
Ho.  44  of  the  Articles  of  1806.  Absence  from  guard  without  leave  in  time 
of  war  was  reckoned  among  the  number  of  capital  offenses  in  the  war 
statutes  of  Henry  V.  In  the  statutes  of  Henry  VIII.  the  offense  is  treated 
Avith  some  abatement  of  the  rigor  of  the  preceding  ordinance,  though  seem- 
ingly with  severity,  the  offender's  body  being  thereby  made  liable  "  to  be 
imprisoned,  and  his  person  and  goods  to  stand  at  the  king's  pleasure."  ' 
The  corresponding  provision  of  the  Prince  Rupert  Code,  from  which  the 
Article  in  its  present  form  is  derived,  contains  the  requirement  that  "  when 
warning  is  given  for  setting  the  watch,  by  beat  of  drum  or  the  sound  of  the 
trumpet  or  fife,  if  any  Soaldier  shall  absent  himself  without  reasonable 
cause,  he  shall  be  punished  by  riding  a  wooden  horse,  or  otherwise,  at  the 
discretion  of  the  Commander.  And  whatever  Souldier  shall  fail,  at  the 
beating  of  a  drum,  or  the  sound  of  a  trumpet  or  fife,  or  upon  an  alarm  given, 
to  repair  to  his  Colours,  with  his  arms  decently  kept  and  well  fix'd  (unless 
there  be  an  evident  necessity  to  hinder  him  from  the  same),  he  shall  either 
bo  clap'd  in  Irons  for  it,  or  suffer  such  other  punishment  as  a  Court-Martial 
shall  think  fit."4 

Nature  of  the  Offense. — This  Article,  although  it  sets  forth  a  distinct 
military  offense  which  may  be  committed  by  any  officer  or  enlisted  man  who 
fails  to  conform  to  its  terms,  has  especial  application  to  the  case  of  a  com- 
mand which  is  provided  with  shelter,  generally  in  time  of  war,  by  quartering 

1  Paragraph  133,  Army  Regulations  of  1895.        '  Section  1265,  Revised  Statutes. 
*  Samuel,  548.  4  See  page  572,  po*t. 
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its  members  upon  the  inhabitants  of  a  city  or  town.  As  the  troops  consti- 
tuting a  company  are  or  may  be  billeted  in  several  houses  or  buildings 
situated  at  some  little  distance  apart,  a  place  of  rendezvous  is  appointed,  and 
the  members  of  the  company  are  notified  of  the  location  of  the  same  at  the 
time  of  the  assignment  or  billeting.  At  all  formations  the  members  of  the 
•command  are  required,  in  obedience  to  such  notification,  to  appear  at  the 
place  of  rendezvous  thus  indicated,  and  a  failure  so  to  appear  after  due 
notification  will  constitute  an  offense  under  the  Article. 

As  the  troops  of  a  command  which  has  been  billeted  in  the  manner 
Above  described  are  not  under  the  same  close  observation  and  control  as 
when  collected  in  camps  or  barracks,  it  is  also  an  offense  within  the  mean- 
ing of  the  Article  for  an  officer  or  enlisted  man,  having  appeared  at  the 
appointed  rendezvous,  to  leave  it  without  leave  from  his  commanding  officer. 

A&TICLE  34.  Any  soldier  who  is  found  one  mile  from  camp  without 
leave  in  writing  from  his  commanding  officer  shall  be  punished  as  a  court- 
martial  may  direct. 

This  has  been  an  express  military  regulation  since  the  time  of  Charles  I., 
but  was  formerly  enforced  with  a  much  heavier  punishment  than  at  present; 
namely,  with  death.1  The  provision  can  be  traced  from  Article  19  of  the 
Prince  Rupert  Code  through  Article  1,  Section  14,  of  the  British  Code  of 
1774,  and  Article  1,  Section  13,  of  the  American  Articles  of  1776,  to  No.  43 
of  the  Articles  of  1806,  which  was  re-enacted  without  change  in  the  Articles 
of  1874.  Under  the  peculiar  conditions  of  administration,  supply,  and  dis- 
cipline which  have  always  prevailed  in  the  English  military  service,  one  mile 
has  come  into  use  as  a  convenient  space  within  the  circumference  of  which 
about  a  camp  are  usually  to  be  found  all  the  necessaries  with  which  a  soldier 
may  have  to  supply  himself.  On  some  occasions  within  the  last-mentioned 
reign  the  distance  was  harrowed  to  half  a  mile.1  But  though  this  is  the 
prescribed  limit  beyond  which  soldiers  cannot  pass  without  special  permis- 
sion, it  does  not  follow  that  they  may  not  be  guilty  of  a  military  offense  in 
being  found  at  a  less  distance  from  the  camp  than  the  point  described  in  the 
Article;  since  it  is  clear  that  no  one  has  a  right  at  any  time  to  leave  his 
place,  or  the  ordinarily  fixed  bounds,  without  leave  from  his  officer.  But 
even  leave  from  an  officer  will  not  be  sufficient  to  save  the  party  from  the 
peril  of  this  Article,  unless  it  be  in  writing.* 

Abticlb  35.  Any  soldier  who  fails  to  retire  to  his  quarters  or  tent  at  the 
beating  of  retreat  shall  be  punished  according  to  the  nature  of  his  offense. 

This  Article,  which,  like  the  31st,  partakes  of  the  character  of  a  police 
regulation,  appears  as  Article  3,  Section  14,  of  the  British  Code  of  1774,  as 
Article  7,  Section  13,  of  the  American  Articles  of  1776,  and  as  No.  35  of 

the  Articles  of  1806.     It  is  its  purpose  to  secure  the  regular  and  orderly 

- 

1  Samuel,  542.  *  Ibid.,  543. 
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return  of  enlisted  men  to  the  posts  or  places  which  they  are  to  occupy  for 
the  night,  with  a  view  of  keeping  the  forces  together  and  in  a  constant  state 
of  readiness  to  act  upon  an  occasion  of  emergency.1 

ARTICLE  36.  No  soldier  belonging  to  any  regiment,  troop,  battery,  or 
company  shall  hire  another  to  do  his  duty  for  him,  or  be  excused  from  duty, 
except  in  cases  of  sickness,  disability,  or  leave  of  absence.  Every  such  soldier 
found  guilty  of  hiring  his  duty,  and  the  person  so  hired  to  do  another's  duty, 
shall  be  punished  as  a  court-martial  may  direct. 

AETICLE  87.  Every  non-commissioned  officer  who  connives  at  such  hiring 
of  duty  shall  be  reduced.  Every  officer  who  knows  and  allows  such  practices 
shall  be  punished  as  a  court-martial  may  direct. 

That  the  evil  for  which  the  above  Articles  were  intended  to  provide  a 
remedy  did  not  exist  in  the  last  half  of  the  seventeenth  century  is 
evidenced  by  the  fact  that  Article  50  of  the  Prince  Rupert  Code  expressly 
permits  the  duty  of  one  soldier  to  be  performed  by  another  in  "  case  of  sick* 
ness  and  disability  or  other  necessary  cause,"  in  which  event  the  captain  is 
authorized  to  "  dispense  with  his  absence  without  causing  him  to  find 
another  to  serve  in  his  stead."  This  requirement  was  repeated  in  the 
Articles  issued  by  King  James  in  1672. 

The  Articles  above  cited  appear  in  their  present  form  as  Articles  7  and  8, 
Section  14,  of  the  British  Code  of  1774,  as  Articles  7  and  8,  Section  13,  of 
the  American  Articles  of  1776,  and  as  Nos.  47  and  48  of  the  Articles  of 
1806.  They  were  adopted  originally  with  a  view  to  put  an  end  to  a  practice 
which  prevailed  in  commands  stationed  in  the  vicinity  of  the  city  of  London 
of  permitting  soldiers  to  engage  themselves  as  laborers  on  the  Thames  or 
in  the  yards  or  wharves  on  its  banks.  The  practice  seems  to  have  been 
approved  by  the  commanding  officers  of  the  troops,  who  received  a  percent- 
age of  the  absentee's  pay  for  services  rendered.  The  abuse  finally  became 
so  flagrant,  and  so  injurious  to  discipline,  as  to  cause  the  provisions  above 
cited  to  be  incorporated  in  the  Articles  of  War.8 

The  Articles  define  an  offense  of  hiring  duty,  which  may  be  committed 
by  the  enlisted  men  who  are  parties  to  the  contract  of  hiring  or  who  connive 
at  its  execution.  Its  subject-matter  being  prohibited  by  law,  the  contract 
itself  is  without  obligatory  force,  and  cannot,  for  that  reason,  be  made  the 
subject  of  an  action  at  law.  The  clause  of  the  statute  forbidding  enlisted 
men  to  be  excused  from  duty  "  except  in  cases  of  sickness,  disability,  or 
leave  of  absence  "  is  directory  in  character,  and  applies  to  the  officers  who, 
from  the  nature  of  their  office  or  employment,  are  authorized  by  law,  regu- 
lations, or  existing  orders  to  excuse  enlisted  men  from  the  performance  of 
military  duty. 

Article  38.  Any  officer  who  is  found  drunk  on  his  guard,  party,  or 
other  duty  shall  be  dismissed  from  the  service.     Any  soldier  who  so  offends 

1  Samuel,  545.  *  Ibid.,  549. 
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shall  suffer  such  punishment  as  a  court-martial  may  direct.  No  court- 
martial  shall  sentence  any  soldier  to  be  branded,  marked,  or  tattooed. 

This  appears  as  Article  5,  Section  14,  of  the  British  Code  of  1774,  as 
Article  5,  Section  13,  of  the  American  Articles  of  1776,  and  as  No.  45  of  the 
Articles  of  1806.  The  Articles  of  1774,  1776,  and  1806  contained  a  provi- 
sion that  the  sentence  imposed  upon  an  enlisted  man  for  the  offense  of 
drunkenness  on  duty  should  consist  of  "  corporal  "  punishment.  Although 
the  most  usual  form  of  corporal  punishment,  that  of  flogging,  had  been 
abolished  by  the  Act  of  August  5,  1861, '  the  word  "  corporal "  appeared  in 
the  revision  of  the  Articles  in  1874,  and  was  held  to  apply  to  any  form  of 
punishment  authorized  by  custom  of  service  which  involved  personal 
restraint,  hardship,  or  inconvenience,  as  distinguished  from  a  merely 
pecuniary  penalty,  in  the  nature  of  a  fine  or  forfeiture  of  pay.  By  subse- 
quent enactments,*  however,  the  word  "  corporal "  was  stricken  from  the 
Article,  and  a  new  and  additional  restriction  imposed  in  the  form  of  a 
requirement  that  "no  court-martial  shall  sentence  any  soldier  to  be 
branded,  marked,  or  tattooed." 

Meaning  of  Term  Duty. — The  penalties  declared  by  the  Article  attach 
not  to  drunkenness  per  se,  but  as  it  may  be  connected  with  the  discharge  of 
some  important  duty,  for  the  due  execution  of  which  it  is  supposed  to  render 
the  party  affected  by  it  not  only  unfit  but  a  dangerous  instrument  to  all 
around  him.*  In  the  American  Articles  of  1776,  and  in  the  British  Code 
from  which  they  were  derived,  the  offense  consisted  in  being  found  drunk 
on  "  a  guard,  party,  or  other  duty  under  arms."  Although  the  words 
"  under  arms"  were  omitted  from  the  revision  of  the  Articles  in  1806,  no 
change  was  made  by  courts-martial  in  their  application  of  the  statute  to  cases 
referred  to  them  for  trial  until  1853,  when,  in  the  case  of  a  commissioned 
officer  tried  for  a  violation  of  this  Article  and  found  "  not  guilty,9'  but 
"  guilty  of  being  drunk  in  the  actual  execution  of  his  office,"  it  was  decided 
by  the  Secretary  of  War  that  the  effect  of  the  omission  of  the  words  "  under 
arms  "  in  the  revision  of  1806  had  been  to  remove  one  statutory  restriction 
from  the  operation  of  the  Article  without  introducing  a  new  one,  and  that 
the  terms  of  the  Article  applied  to  all  occasions  of  duty,  and  was  not  limited 
to  deities  performed  by  the  roster,  or  by  detail,  but  was  applicable  not  only 
to  occasions  of  duty  in  which  the  entire  command  participated,  but  to  the 
case  of  guards,  parties,  and  the  like,  composed  of  details  from  the  several 
units  of  which  the  command  was  composed. 

1  13  Statutes  at  Large.  817. 

»  Acts  of  February  18,  1875.  (18  Stat,  at  Large,  818.)  February  27,  1877,  (19  ibid., 
244.)  and  June  6. 1872,  (sec.  2.)  (17  ibid.,  261).  The  enactment  last  cited  formally  amended 
Article  45  of  the  Code  of  1806,  and  the  insertion  of  the  word  "  corporal "  in  the  revision 
of  1874  was  for  that  reason  erroneous 

'  Samuel,  551.  Note  the  emphatic  order  of  the  President  in  regard  to  violations  of 
this  Article  published  in  G.  O.  104,  Hdqrs.  of  Army,  1877. 
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On  Duty ;  Off  Duty. — The  words  "  on  dnty,"  as  ased  in  the  32d  Article* 
have  also  received  an  authoritative  interpretation.  As  applied  to  the  com- 
manding officer  of  a  post,  or  of  an  organization,  or  detachment  in  the  field  > 
the  senior  officer  present,  in  the  actual  exercise  of  command,  is  constantly 
on  duty;1  the  term  being  here  used  in  contradistinction  to  "  on  leave."  In 
the  case  of  other  officers,  or  of  enlisted  men,  the  term  "on  duty  "  has  been 
held  to  relate  to  the  performance  of  duties  of  routine  or  detail,  in  garrison 
or  in  the  field;  the  words  "  off  duty,"  in  respect  to  such  persons,  relating 
to  such  periods  or  occasions  when,  no  duty  being  required  of  them  by  orders 
or  regulations,  officers  and  men  are  said  to  occupy  that  status  of  leisure 
known  to  the  service  as  being  "  off  duty."  * 

Nature  of  Intoxicant. — It  is  immaterial  whether  the  drunkenness  be 
voluntarily  induced  by  spirituous  liquor  or  by  opium  or  other  intoxicating 
drug;  in  either  case  the  offense  may  be  equally  complete.* 

The  drunkenness  need  not  bo  such  as  totally  to  incapacitate  the  party  for 
the  duty;  it  is  sufficient  if  it  be  such  as  materially  to  impair  the  full  and  free 
use  of  his  mental  or  physical  abilities.4  It  is  not  a  sufficient-defense  to  a 
charge  of  drunkenness  on  duty  to  show  that  the  accused,  though  under  the 
influence  of  liquor,  contrived  to  get  through  and  somehow  perform  the  duty.* 

Drunkenness  as  an  Offense. — Drunkenness  not  on  duty,  or  when  off  duty, 
when  amounting  to  a  "  disorder,"  should  be  charged  under  Article  62, 
unless  (in  a  case  of  an  officer)  committed  under  such  circumstances  as  to 
constitute  an  offense  under  Article  61.'    So,  too,  an  officer  or  enlisted  man 

1  A  post  commander,  while  present  and  exercising  command  as  such,  is  deemed  to 
be  at  all  times  on  duty  in  the  sense  of  this  Article,  and  thus  liable  to  a  charge  under  the 
same  if  he  become  drunk  at  the  post.     Dig.  J.  A.  Gen.,  87,  pur.  5. 

A  medical  officer  of  a  post,  where  there  are  constantly  sick  persons  under  his  charge 
who  may  at  any  moment  require  his  attendance,  may,  generally  speaking,  be  deemed  to 
be  "  on  duty,"  in  the  sense  of  the  Article,  duriug  the  whole  day,  and  not  merely  during 
the  hours  regularly  occupied  by  sick- Gill,  visiting  the  sick,  or  attending  hospital.  If 
found  drunk  at  any  other  hour,  he  may  in  general  be  charged  with  an  offense  under  this 
Article.     Ibid.,  par.  6. 

9  That  the  Article  is  not  limited  in  its  application  to  mere  duties  of  detail,  but  em- 
braces all  descriptions  and  occasions  of  duty,  see  the  interpretation  of  the  same  as 
declared  in  G.  O.  7,  War  Dept.,  1856.  and  affirmed  in  G.  O.  5.  id.,  1857.  The  case  in 
the  latter  order,  indeed,  was  a  case  of  drunkenness  while  on  duty  as  a  post  commander. 
See  another  case  of  the  same  character  in  G.  C.  M.  O.  21,  Dept.  of  the  Missouri,  1870,  and 
the  remarks  of  JVIaj.-Gen.  Schofield  thereon,  and  compare  G.  C.  M.  O.  9,  War  Dept., 
1875.     Ibid.,  par.  5,  note. 

•  Dte.  J.  A.  Gen..  88,  par.  8.  See,  also,  Simmons,  §  157 ;  Hough,  Precedents,  208; 
James,  Precedents,  60. 

♦SeeG.  C.  M  O.  88,  War  Dept.,  1875;  also  do.  21,  Dept.  of  the  Missouri.  1870;  G. 
O.  53,  98,  Army  of  the  Potomac,  1862;  do.  48,  Dept.  of  Va.  &  No.  Ca.,  1864;  do.  33, 
Dept.  of  the  Platte,  1871. 

•  Dig.  J.  A.  Gen.,  88,  par.  7.  A  finding,  under  a  charge  of  a  violation  of  this  Article, 
of  not  guilty  of  being  "  found  drunk/'  but  guilty  of  being  '•  found  under  the  influence 
of  liquor  "  (or  by  which  the  latter  words  &re  substituted  in  the  specification  for  the  former) 
recommended  to  be  disapproved  as  making  a  distinction  too  fine  for  a  practical  adminis- 
tration of  justice,  and  establishing  a  precedent  which  must  tend  to  defeat  the  purpose 
of  the  Article.*    Ibid. 

•  Ibid.,  par.  9.  An  officer  reporting  in  person  drunk  upon  his  arrival  at  a  post,  to 
the  commander  of  which  he  had  been  ordered  to  report,  held  chargeable  under  this 

*  Compare  Q.  C.  M.  0. 83,  War  Department,  1875. 
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who  appears  at  a  formation  for  duty  so  much  under  the  influence  of  liquor 
as  to  be  incapable  of  its  due  and  proper  performance,  and  is  thereby  pre* 
vented  from  entering  upon  the  particular  duty  in  question,  is  properly 
chargeable  with  an  offense  under  the  62d  Article.1 

While  it  is,  in  itself,  an  offense  knowingly  to  allow  an  officer  or  soldier 
to  go  on  duty  when  under  the  influence  of  intoxicating  liquor,  yet  if  he  is 
placed  on  duty  while  partially  under  this  influence,  but  without  the  fact 
being  detected,  and  bis  drunkenness  continues  and  is  discovered  while  he 
remains  upon  the  duty,  he  is  strictly  amenable  under  thiB  Article,  which 
prescribes,  not  that  the  party  shall  become  drunk,  but  that  he  shall  be 
li found  drunk  "  on  duty.* 

Punishment. — No  punishment  except  dismissal  can  legally  be  imposed 
upon  an  officer  on  a  conviction  of  the  offense  made  punishable  by  this 
Article.  A  sentence  imposing,  with  dismissal,  any  further  punishment,  as 
imprisonment  or  forfeiture  of  pay,  is,  as  to  such  additional  penalty,  unautho- 
rized and  inoperative,  and  should  so  far  be  disapproved.* 

Since  the  provision  requiring  corporal  punishment  to  be  imposed  upon 
enlisted  men  for  violations  of  this  Article  have  been  abolished  by  statute, 
sentences  in  such  cases  have  been  discretionary  with  the  court,  subject,  how- 
ever, to  the  requirements  of  the  President's  order  establishing  limits  of 
punishment  for  enlisted  men  of  the  Army. 

Article  39.  Any  sentinel  who  is  found  sleeping  upon  his  post,  or  who 
leaves  it  before  he  is  regularly  relieved,  shall  suffer  death,  or  such  other 
punishment  as  a  court-martial  may  direct. 

Article  34  of  the  Prince  Rupert  Code  contained  the  following  require- 
ment: "  A  Centinel  who  is  found  sleeping  in  any  Post,  Garrison,  Trench, 
or  the  like  (while  he  should  be  upon  his  duty)  shall  suffer  death,  or  such 
other  punishment  as  Our  General  Court-Martial  shall,  by  their  sentence, 
inflict  for  the  same."  "  And  if  a  Centinel  or  Perdue  shall  forsake  his  place, 
before  he  be  relieved  or  drawn  off,  or  upon  discovery  of  an  Enemy  shall  not 
give  warning  to  his  quarters  according  to  direction,  he  shall  suffer  death,  or 
such  other  punishment  as  Our  General  Court-Martial  shall  think  fit."    This 

Article.  And  so  held  of  an  officer  reporting  when  drunk  to  the  post  commander  for 
orders  as  officer  of  the  day,  after  having  been  duly  detailed  as  such.  Dig.  J.  A.  Gen., 
37,  par.  3. 

But  where  an  officer,  after  being  specially  ordered  to  remain  with  his  company, 
absented  himself  from  it  and  from  his  duty,  and  while  thus  absent  became  and  was 
found  drunk,  held  that  he  was  not  strictly  chargeable  with  drunkenness  on  duty  under 
this  Article,  but  was  properly  chargeable  with  disobedience  of  orders  and  unauthorized 
absence,  aggravated  by  drunkenness.    Ibid  ,  par.  4. 

1  A  charge  of  drunkenness  on  duty  (drill)  held  not  sustained  where  the  party  was 
found  drunk,  not  at  or  during  the  drill,  but  at  the  hour  appointed  for  the  drill,  which, 
however,  by  reason  of  his  drunkenness,  he  did  not  enter  upon  or  attend.  The  charge 
should  properly  have  been  laid  under  Article  62.    Ibid.,  37,  par.  2. 

'  Dig.  J.  A.  Gen.,  86,  par.  1.  Held  that  a  soldier  found  drunk  when  on  duty  was 
properly  convicted  under  this  Article,  though  his  drunkenness  actually  commenced 
before  he  went  on  the  duty;  his  condition  not  being  perceived  till  some  time  after  he 
had  entered  upon  the  same.    Ibid. 

1  Ibid.,  88,  par.  10. 
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provision,  which  was  repeated  in  the  32d  of  the  King  James  Articles  of  1686, 
.appears  in  its  present  form  as  Article  6,  Section  14,  of  the  British  Code  of 
1774,  as  Article  6,  Section  13,  of  the  American  Articles  of  1776,  and  as 
No.  46  of  the  Articles  of  1806. 

"  The  safety  of  an  army  always  depends  upon  the  due  vigilance  of  senti- 
nels, who  are  required  to  watch  that  others  may  sleep,  whereby  the  camp 
may  be  seasonably  refreshed  from  the  daily  labors  of  the  field.  But  the 
requisite  rest  for  this  salutary  purpose  could  not  be  freely  enjoyed  unless 
there  should  be  a  perfect  confidence  in  the  watchfulness  of  those  who  are 
.assigned  as  the  guardians  of  the  repose  and  quiet  of  the  camp.  Hence 
penalties  of  the  heaviest  kind  have  been  resorted  to  for  punishing  negli- 
gences and  the  more  active  faults  that  have  the  tendency  to  lessen  the 
assurance  that  ought  to  be  felt  in  the  fidelity  of  sentinels.  When  it  is  con- 
sidered what  important  interests  are  committed  in  time  of  hostilities  to 
their  charge,  and  how  these  may  be  injured  or  affected  by  willful  absence  or 
inattention,  it  is  not  unnatural  that  these  crimes  should  have  been,  in  all 
.ages  and  in  almost  all  countries,  regarded  as  capital  offenses.9' '  They  have 
been  so  regarded  by  our  own  Articles  and  by  those  prevailing  in  the  British 
.service  from  which  our  own  were  derived. 

To  prevent  soldiers  when  performing  the  duty  of  sentinels  from  falling 
into  indulgences  that  might  dispose  them  to  or  surprise  them  into  sleep,  it 
was  a  part  of  the  older  military  regulations  that  soldiers  should  not  sit  down 
upon  their  watch,  upon  pain  of  imprisonment.  The  Romans  had  a  rule  to 
iihe  same  effect,  ordering  that  soldiers  should  stand  or  walk  dnring  the  con- 
tinuance of  their  duty;  and  modern  generals  have  enjoined  a  similar  practice 
io  be  observed  in  the  armies  which  they  have  commanded.* 

It  is  no  defense  to  a  charge  of  "  sleeping  on  post"  that  the  accused  had 
"been  previously  overtasked  by  excessive  guard-duty;1  or  that  an  imperfect 
discipline  prevailed  in  the  command  and  similar  offenses  had  been  allowed  to 
pass  without  notice;4  or  that  the  accused  was  irregularly  or  informally  posted 
as  a  sentinel/  Evidence  of  such  circumstances,  however,  may  in  general  be 
received  in  extenuation  of  the  offense,  or,  after  sentence,  may  form  the  basis 
for  a  mitigation  or  partial  remission  of  the  punishment.9  An  officer  who 
places  or  continues  a  soldier  on  duty  as  a  sentinel  when,  from  excessive 
fatigue,  infirmity,  or  other  disability,  he  is  incompetent  to  perform  the  im- 
portant duties  of  such  a  position  will  ordinarily  render  himself  liable  to 
charges/ 

1  Samuel.  557.  •  Ibid. ,  558. 

9  See  G.  O.  74,  Army  of  the  Potomac.  1862;  also  G.  O.  cited  in  note  5,  post. 

4  G.  O.  74,  Army  of  the  Potomac.  1862. 

1  G.  O.  10,  Middle  Mil.  Dept.,  1865;  do.  166,  Dept.  of  the  South,  1864. 

« See  G.  O.  10,  62,  Dept.  of  Va.  &  No.  Ca.,  1863;  do.  2,  Northern  Dept.,  1865;  do. 
67,  Dept.  of  Washington,  1866;  do.  9,  Dept.  of  the  South,  1870;  G.  C.  M.  O.  44.  Dept. 
<of  Texas,  1875. 

1  Dig.  J.  A.  Gen.,  89.    See  G.  O.  15,  Army  of  the  Potomac,  1861;  do.  62,  Dept.  of 
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Bespect  for  Sentinels. — Respect  for  the  person  and  office  of  a  sentinel  is 
as  strictly  enjoined  by  military  law  as  that  required  to  be  paid  to  an  officer.1 
As  it  is  expressed  in  the  Guard  Regulations,  "  all  persons  of  whatever  rank 
in  the  service  are  required  to  observe  respect  toward  sentinels." '  Invested 
as  the  private  soldier  frequently  is,  while  on  his  post,  with  a  grave  responsi- 
bility, it  is  proper  that  he  should  be  fully  protected  in  the  discharge  of  his 
duty.  To  permit  any  one,  of  whatever  rank,  to  molest  or  interfere  with 
him  while  thus  employed,  without  becoming  liable  to  a  severe  penalty,  would 
•obviously  establish  a  precedent  highly  prejudicial  to  the  interests  of  the 
service." 

Duty  of  Sentinels. — A  sentinel,  in  respect  to  the  duties  with  which  he  is 
charged,  represents  the  superior  military  authority  of  the  command  to  which 
he  belongs,4  and  whose  ordere  he  is  required  to  enforce  on  or  in  the  vicinity 
of  his  post.  As  such  he  is  entitled  to  the  respect  and  obedience  of  all  persons 
who  come  within  the  scope  of  operation  of  the  orders  which  he  is  required  to 
carry  into  effect. 

Over  military  persons  the  authority  of  the  sentinel  is  absolute,  and  dis- 
obedience of  his  orders  on  the  part  of  such  persons  constitutes  a  most 
serious  military  offense,  and,  being  prejudicial  in  the  highest  degree  to  the 
interests  of  discipline,  is  punishable  under  the  62d  Article  of  War."  Over 
prisoners  committed  to  his  charge  the  authority  of  the  sentinel  is  derived  in 
part  from  analogy  to  the  function  of  the  jailer  at  common  law,  and  in  part 
from  the  laws,  regulations,  and  customs  of  service  which  create  and  regulate 
the  duties  and  responsibilities  of  sentinels  in  charge  of  prisoners.  If,  there- 
fore, a  prisoner  in  his  custody  attempts  to  escape,  it  is  the  duty  of  the 
sentinel  to  use  his  utmost  endeavor  to  prevent  such  escape,  and  he  may  not 
only  use  force  for  that  purpose,  but  may  resort  to  every  means  in  his  power 


Va.  A  No.  Oa.t  1863  ;  G.  C.  M.  O.  59,  Dept.  of  Texas,  1872;  do.  80,  Dcpt.  of  the  Mis- 
souri, 1875;  Dig  J.  A.  Gen.,  89. 

1  Dig.  J.  A.  Gen.,  708. 

>  Paragraph  818,  Manual  of  Guard  Duty. 

*  Dig.  J.  A.  Gen.,  708.  So  where,  in  time  of  war,  a  lieutenant  ordered  a  soldier  of 
his  regiment  who  had  been  placed  on  duty  as  a  sentry  by  superior  authority  to  feed 
and  take  care  of  his  horse,  and,  upon  the  latter  respectfully  declining  to  leave  his  post 
for  the  purpose,  assailed  him  with  abusive  language,  held  that  a  sentence  of  dismissal 
imposed  by  a  court-martial  upon  such  officer,  on  his  conviction  of  this  ofleuse,  was  fully 
justified  by  the  requirements  of  military  discipline.    Ibid. 

4  "  I  consider  a  sentry,"  wrote  the  Duke  of  Wellington,  "as  a  depository  of  the 
public  authority  at  his  station,  and  that  all  men,  however  high  their  rank,  are  bound  to 
obey  the  orders  he  has  to  give  them."    Clode,  Mil.  Law,  98. 

•Over  persons  subject  to  the  Mutiny  Act  the  seutry  or  guard  must  exercise  that 
control  which  his  own  duty  under  the  Articles  requires  from  him  and  would  justify,  as 
every  sentinel  is  posted  in  the  camp  or  garrison  with  definite  orders,  which  proceed 
from  the  highest  military  authority  therein.  These  are  assumed  to  be  lawful  orders, 
within  the  meaning  of  the  88th  Article  of  War.  aud  are  binding  upon  all  within  the 
camp  or  garrison,  and  therefore  are  such  as  the  seutry  is  bound  to  enforce.  Disobe- 
dience either  in  the  sentry  or  other  such  offender  would  subject  both  to  punishment. 
If,  therefore,  any  person  subject  to  the  Articles  of  War  disobeys  these  orders,  the  sentry, 
or  rather  the  officer  of  the  guard  upon  the  warning  of  the  sentry,  has  authority  to  place 
the  offender  in  confinement.    II.  Clode,  Mil.  Forces,  474. 
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to  frustrate  each  attempt.  It  is  his  duty  first,  however,  to  call  upon  the 
prisoner  to  halt,  and  in  the  use  of  force  he  is  governed  by  the  same  restric- 
tions which  apply  to  officers  of  the  law  in  a  similar  case.1 

1  The  case  of  the  United  States  against  Clark  (81  Fed.  Rep.,  710)  is  pertinent  as 
bearing  upon  the  point  under  discussion.  One  Stone,  a  private  soldier  in  the  Army,  had 
been  tried  by  a  general  court-martial  and  sentenced  to  dishonorable  discharge,  and  to 
confinement  in  the  military  prison  for  two  years,  and  at  the  time  of  the  occurrence  was 
confined  in  the  post  guard-house  at  Fort  Wayne,  Michigan,  awaiting  execution  of 
sentence.  He  attempted  to  escape  from  the  guard  at  the  formation  at  retreat,  and  was 
fired  upon  by  the  sergeaut  of  the  guard,  Clark,  with  a  view  to  prevent  his  escape,  but 
received  a  mortal  wound  from  the  results  of  which  he  died  the  same  evening.  The 
case  was  heard  by  Judge  Brown  of  the  United  States  Circuit  Court,  sitting  as  a  com- 
mitting magistrate.  The  case  reduced  itself  to  the  naked  legal  proposition  as  to  whether 
the  prisoner,  Clark,  was  excused  in  law  in  killing  the  deceased. 

Stone's  "  crime  was  one  unknown  to  the  common  law,  and  the  technical  definitions  of 
that  law  are  manifestly  inappropriate  to  cases  which  are  not  contemplated  in  the  dis- 
cussion of  common-law  writers  upon  the  subject.  We  are  bound  to  take  a  broader  view, 
and  to  measure  the  rights  and  liabilities  of  the  prisoner  by  the  exigencies  of  the  military 
service  and  the  circumstance?  of  the  particular  case.  It  would  be  particularly  unwise 
for  the  civil  courts  to  lay  down  general  principles  of  law  which  would  tend  to  impair  the 
efficiency  of  the  military  arm,  or  which  would  seem  to  justify  or  condone  conduct 
prejudicial  to  good  order  and  military  discipline.  An  army  is  a  necessity — perhaps  I 
ought  to  say  an  unfortunate  necessity — under  every  system  of  government,  and  no 
civilized  State  in  modern  times  has  been  able  to  dispense  with  one.  To  insure  efficiency 
an  army  must  be,  to  a  certain  extent,  a  despotism:  each  officer,  from  the  general  to  the 
corporal,  is  invested  with  an  arbitrary  power  over  those  beneath  him,  and  the  soldier 
who  enlists  in  the  army  waives,  in  some  particulars,  his  rights  as  a  civilian,  surrenders 
his  personal  liberty  during  the  term  of  his  enlistment,  and  consents  to  come  and  go  at 
the  will  of  his  superior  officers.  He  agrees  to  become  amenable  to  the  military  courts, 
to  be  disciplined  for  offenses  unknown  to  the  civil  law,  to  relinquish  his  right  to  trial  by 
jury,  and  to  receive  puuishments  which  to  the  civilian  seem  out  of  all  proportion  to 
the  magnitude  of  the  offense/' 

"  While  the  punishment  in  Stone's  case  seems  to  the  civilian  quite  disproportionate 
to  the  character  of  his  offense  as  charged  in  the  specification,  which  was  no  more  than 
the  utterance  of  a  malicious  falsehood  when  gauged  by  the  penalties  attached  by  Con- 
gress to  the  several  offenses  contained  in  the  Articles  of  War,  it  does  not  seem  so  exces- 
sive; at  any  rate  it  was  the  lawful  judgment  of  a  court  having  jurisdiction  of  his  case, 
and  it  was  his  duty  to  abide  by  it,  or  pursue  bis  remedy  in  the  method  provided  by  law. 
In  seeking  to  escape,  the  deceased  was  undoubtedly  guilty  of  other  conduct  prejudicial 
to  good  order  and  military  discipline,  and  was  liable  to  such  further  punishment  as  a 
court  martial  might  inflict.  In  suffering  him  to  escape,  the  prisoner  became  liable  to 
Article  69,  and,  failing  to  use  bis  utmost  endeavor  to  prevent  It,  was  himself  subject  to 
such  punishment  as  a  court-martial  might  direct.  Did  he  exceed  his  authority  in  using 
his  musket  ?  " 

The  defense  having  urged  that  the  finding  of  a  court  of  inquiry,  which  had  investi- 
gated the  case  of  Serjeant  Clark  and  exonerated  him  from  blame  on  the  ground  that 
the  shooting  was  done  in  the  performance  of  military  duty,  was  a  complete  bar  to  a 
prosecution,  it  was  held  by  the  court  that  such  finding  constituted  no  bar  to  a  civil  pros- 
ecution. The  court  then  went  on  to  say:  "At  the  same  time,  I  think  that  weight  should 
be  given,  and  in  a  case  of  this  kind  great  weight,  to  the  finding,  as  au  expression  of  the 
opinion  of  the  military  court  of  the  magnitude  of  Stone's  offense,  and  of  the  uecessity 
of  using  a  musket  to  prevent  his  escape.  I  am  the  more  impressed  with  this  view  from 
the  difficulty  of  applying  common-law  principles  to  a  case  of  this  description.  There  is 
a  singular  and  almost  total  absence  of  authority  upon  the  subject  of  the  power  of  a 
military  guard  in  time  of  peace.  But,  considering  the  nature  of  military  government, 
and  the  necessity  of  maintaining  good  order  and  discipline  in  a  camp,  I  should  be  loath 
to  any  that  life  might  not  be  taken  in  suppressing  conduct  prejudicial  to  such  disci- 
pline." 

Afier  citingthe  cases  of  McCall  w.  McDowell  (1  Abb.  212,  218),  U.  S.  w.  Carr  (1 
Woods,  484),  Wilkes  v$.  Dinsman  (7  How.,  89),  the  case  of  Riggsw.  State  (3  Cold., 
85)  was  referred  to.  "Riggs  was  a  private  soldier  who  had  been  convicted  of  murder 
in  killing  a  man  while  acting  under  the  orders  of  his*  superior  officer.    The  court  held 
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In  respect  to  persons  not  subject  to  military  law  the  powers  and  duties 
of  sentinels  are  less  clear.  In  tbe  execution  of  the  orders  with  which  he  is 
charged  by  superior  authority  he  is  entitled  to  the  respect  and  obedience  of 
all  persons  within  the  scope  of  operation  of  the  orders  which  he  has  received. 
In  the  enforcement  of  such  orders  he  is  or  may  be  compelled  to  resort  to 
forcible  measures :  first,  to  prevent  ingress  or  trespass,  in  which  case  he  is 
clearly  entitled  to  use  the  same  amount  of  force  that  a  private  person  would 
be  authorized  to  use  in  resisting  a  trespass,  or  in  the  defense  of  his  property 
from  violent  entry;  second,  in  the  strict  performance  of  his  duty  he  may 
be  assaulted,  or  opposed  in  the  proper  execution  of  his  orders;  in  such  case 
he  may  overcome  such  resistance  by  the  use  of  so  much  force  as  is  necessary 
for  that  purpose,  and  no  more.  Under  the  same  limitations  as  to  the  kind 
and  amount  of  force  used,  a  sentinel  may  oppose  or  resist  the  escape  of  a 
prisoner  who  has  been  committed  to  his  charge.1 

ARTICLE  40.  Any  officer  or  soldier  who  quits  his  guard,  platoon,  or 
division  without  leave  from  his  superior  officer,  except  in  a  case  of  urgent 
necessity,  shall  be  punished  as  a  court-martial  may  direct. 

that  an  order  illegal  in  itself,  aud  not  justifiable  by  tbe  rules  and  usages  of  war,  so  that 
a  man  of  ordinary  sense  and  understanding  would  know,  when  he  heard  it  read  and 
given,  that  the  order  was  illegal,  would  afford  tbe  private  no  protection  for  a  crime 
under  such  order  ;  but  tbat  an  order  given  by  an  officer  to  his  private  which  does  not 
expressly  and  clearly  show  on  its  face,  or  the  body  thereof,  its  own  illegality  the  soldier 
would  be  bound  to  obey,  and  such  order  would  be  a  protection  to  him.  I  have  no 
doubt  that  the  same  principle  would  apply  to  the  acts  of  a  subordinate  officer  per- 
formed in  compliance  with  his  supposed  duty  as  a  soldier ;  and  unless  the  act  were 
manifestly  beyond  the  scope  of  his  authority,  or,  in  the  words  used  in  tbe  above  case, 
were  such  that  a  man  of  ordinary  sense  aud  understanding  would  know  that  it  was 
illegal,  that  it  would  be  a  protection  to  him  if  he  acted  m  good  faith  and  without 
malice.  As  there  is  no  reason  to  suppose  that  Clark  was  not  doing  what  he  conceived 
was  his  duty,  and  the  act  was  not  so  clearly  illegal  that  a  reasonable  man  might  not 
suppose  it  to  be  legal — indeed  I  incline  to  the  opinion  that  it  was  legal, — and  as  there 
was  an  entire  absence  of  malice,  I  think  he  ought  to  be  discharged." 

But  even  if  this  case  were  decided  upon  common-law  principles  the  result  would  not 
be  different.  By  the  statutes  of  the  State  in  which  the  homicide  was  committed,  a 
felony  is  defined  to  be  any  crime  punishable  by  imprisonment  in  the  state  prison.  Stone 
had  been  convicted  of  a  military  offense,  and  sentenced  to  hard  labor  in  the  military 
prison  for  two  years,  and,  so  far  as  the  analogies  of  the  common  law  are  applicable  at  all, 
he  must  be  considered,  in  a  case  of  this  kind,  as  having  been  convicted  of  felony. 

"  It  may  be  said  that  it  is  a  question  for  a  jury  in  each  case  whether  the  prisoner  was 

Justified  by  the  circumstances  in  making  use  of  his  musket;  and  if  this  were  a  jury  trial, 
should  submit  that  question  to  them;  but  ns  I  am  bound  to  find  as  a  matter  of  fact 
that  there  is  reasonable  cause  to  believe  the  defendant  guilty  not  merely  of  a  homicide, 
but  of  a  felonious  homicide,  and  as  I  would,  acting  in  another  capacity,  set  aside  a  con- 
viction if  a  verdict  of  guilty  were  rendered,  I  shall  assume  the  responsibility  of  directing 
his  discharge."    U.  S.  w.  Clark,  81,  Fed  Rep.,  710. 

1  In  charging  the  jury  in  the  case  of  the  United  States  w.  Carr,  Mr.  Justice  Woods 
instructed  ihem  to  "  inquire  whether,  at  the  moment  he  fired  his  piece  at  the  deceased 
(a  prisoner  attempting  to  escape  from  the  guard),  with  his  surroundings  at  the  time,  the 
accused  had  reasonable  ground  to  believe,  aud  did  believe,  that  the  killing  or  serious 
wounding  of  the  deceased  was  necessary  to  the  suppression  of  a  mutiny  then  and  there 
existing,  or  of  a  disorder  which  speedily  threatened  to  ripen  into  a  mutiny.  If  he  had 
reasonable  ground  so  to  believe,  and  did  so  believe,  then  the  killing  was  not  unlawful. 
*  *  *  But  it  must  be  understood  that  the  law  will  not  require  an  officer  charged  with  the 
order  and  discipline  of  a  camp  or  fort  to  weigh  with  scrupulous  nicety  the  amount  of 
force  necessary  to  suppress  disorder.  The  exercise  of  a  reasonable  discretion  is  all  tbat 
is  required."    U.  S.  v*.  Carr,  1  Woods,  484. 
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This  requirement  appears  as  Article  10,  Section  14,  of  the  British  Code 
of  1774,  as  Article  10,  Section  13,  of  the  American  Articles  of  1776,  and  as 
No.  50  of  the  Articles  of  1806.  The  word  "  guard,"  which  did  not  appear 
in  the  Articles  of  1774  or  in  the  American  Code  of  1776,  appeared  for  the 
first  time  in  the  Articles  of  1806.  Save  that  the  offense  becomes  more 
serious  when  committed  by  a  member  of  a  guard,  as  is  indicated  by  the 
maximum  penalty  which  may  be  imposed  upon  conviction,  it  is  similar  in 
its  essential  elements  to  the  offense  of  leaving  the  place  of  parade,  exercise, 
etc.,  without  leave  from  a  commanding  officer,  which  is  defined  in  the  33d 
Article,  and  which  has  been  discussed  in  connection  therewith.1 

ABTICLE  41.  Any  officer  who,  by  any  means  whatsoever,  occasions  false 
alarms  in  camp,  garrison,  or  quarters  shall  suffer  death,  or  such  other 
punishment  as  a  court-martial  may  direct. 

In  the  war  statutes  of  Richard  II.  it  is  declared  to  be  a  heavy  offense  to 
spread  false  alarms,  and  the  provisions  of  those  statutes  have  been  continued 
in  several  succeeding  regulations  of  the  same  description.  Under  the  title 
of  "  disturbances  and  public  cries,"  a  punishment,  according  to  the  custom 
of  the  times,  is  awarded  by  the  war  articles  of  Henry  V.  against  any  one,  of 
what  condition,  nation,  and  degree  or  dignity  soever,  who  shall  dare  to  make 
any  clamor  or  disturbances  by  which  the  army  may  be  disturbed.  There  are 
similar  regulations  which  were  in  force  during  the  reign  of  Henry  VIII. * 

In  the  ordinance  of  the  Earl  of  Northumberland,  issued  during  the  reign 
of  Charles  I.,  there  are  two  Articles  comprehending  most  of  the  offenses 
included  in  the  present  Article:  1.  "No  man  shall  give  a  false  alarm,  or 
discharge  a  piece  in  the  night,  or  make  any  noise,  without  a  lawful  cause, 
upon  pain  of  death."  2.  "  No  man  shall  presume  to  draw  a  sword  without 
order,  after  the  watch  is  set,  npon  pain  of  death."  *  In  Article  30  of  the 
Prince  Rupert  Code  the  above  requirement  appears  in  the  following  form: 
"  No  Souldier  shall  presume*  to  make  any  alarm  in  the  quarter,  by  shooting 
off  his  musquet  in  the  night,  after  the  watch  is  set,  unless  it  be  at  an 
Enemy,  upon  pain  of  suffering  such  punishment  as  a  Court-Martial  shall 
think  fit."  The  provision  appears  in  its  present  form  as  Article  9,  Section 
14,  of  the  British  Code  of  1774,  as  Article  9,  Section  13,  of  the  American 
Articles  of  1776,  and  as  No.  49  of  the  Articles  of  1806.  The  British 
Articles  of  1774  authorized  the  penalty  of  death  to  be  imposed  only  upon 
conviction  of  the  offense  when  serving  in  "  foreign  parts  ";  in  Great  Britain 
and  Ireland,  and  in  the  Channel  Islands,  the  punishment  was  discretionary 
with  the  court-martial. 

The  mischiefs  which  the  Article  is  intended  to  prevent  are,  first,  the  dis- 
turbance of  the  quiet  of  the  camp  or  quarters,  whereby  the  troops  might  be 
deprived  of  that  seasonable  refreshment  from  sleep  which  nature  and  the 


1  See  Article  33,  mpra.  »  Samuel,  574.  '  Ibid.,  575. 
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fatigues  of  war  render  requisite;  and  secondly,  the  harassing  and  vexing  of 
the  soldiers  by  unfounded  alarms,  as  a  consequence  of  which  there  might 
be  a  failure  to  give  due  heed  to  u  genuine  signal  of  alarm  sounded  upon  a 
proper  occasion,  and  in  obedience  to  which  their  prompt  and  immediate  ser- 
vices would  be  demanded.1 

ABTICLE  42.  Any  officer  or  soldier  who  misbehaves  himself  before  the 
enemy,  runs  away,  or  shamefully  abandons  any  fort,  post,  or  guard  which 
he  is  commanded  to  defend,  or  speaks  words  inducing  others  to  do  the  like, 
or  casts  away  his  arms  or  ammunition,  or  quits  his  post  or  colors  to  plunder 
or  pillage,  shall  suffer  death,  or  such  other  punishment  as  a  court-martial 
may  direct. 

The  several  offenses  made  punishable  by  this  Article  can  be  traced  in 
substance  to  Articles  21,  22,  and  23  of  the  Prince  Rupert  Code,  which  were 
embodied  in  a  somewhat  modified  form  as  the  32d,  33d,  and  34th  of  the 
British  Articles  of  1672.  In  its  present  form  the  provision  appeared  as 
Articles  12  and  13,  Section  14,  of  the  British  Code  of  1774,  as  Articles  12 
and  13  of  the  American  Articles  of  1776,  and  as  No.  52  of  the  Articles,  of 
1806.  Article  12,  Section  14,  of  the  British  Code  of  1774  and  the  corres- 
ponding Article  of  the  American  Code  of  1776,  having  been  substantially 
merged  in  Article  52  of  the  Code  of  1806,  were  omitted  from  the  revisions 
of  1806  and  1874. 

Misbehavior  before  the  enemy  m^y  be  exhibited  in  the  form  of  cowardice, 
or  it  may  consist  in  a  willful  violation  of  orders,  gross  negligence  or  ineffi- 
ciency, or  in  an  act  of  treason  or  treachery,  etc.*  It  need  not  be  committed 
in  the  actual  sight  of  the  enemy,  but  the  enemy  must  be  in  the  neighbor- 
hood, and  the  act  of  offense  must  have  relation  to  some  movement  or  service 
directed  against  the  enemy,  or  growing  out  of  a  movement  or  operation  on 
his  part.  It  may  be  committed  in  an  Indian  war,  as  well  as  in  a  foreign  or 
civil  war.* 

The  term  "  his  arms  or  ammunition  "  does  not  refer  to  arms,  etc.,  which 
are  the  personal  property  of  the  soldier,  but  means  such  as  have  been 
furnished  to  him  by  the  proper  officer  for  use  in  the  service.  The  term  is 
■  -  ■  i 

1  Samuel,  575. 

*  The  phases  which  this  offense  may  assume  are  well  illustrated  in  the  cases  published 
in  the  following  General  Orders  of  the  War  Department :  G.  O.  5,  War  Dept.,  1857; 
do.  188.  itf.,  1862;  do.  18,  134,  146,  189,  204,  229,  282,  317,  M.,  1863;  do.  27,  64,  id  , 
1864;  G.  C.  M.  O.  90,  114,  272,  279,  id.,  1864;  do.  53,  91,  107,  124,  126,  184,  191,  421, 
id.,  1865. 

■Dig.  J.  A.  Gen.,  40,  par.  1.  See  the  case  reported  iu  General  Orders  No.  5,  War 
Department,  1857.  in  which  a  soldier  was  sentenced  to  be  hung  upon  conviction  of  mis- 
behavior before  the  enemy  on  the  occasion  of  a  fight  with  the  Indians.  O'Brien  sug- 
gests that  the  somewhat  vague  and  general  statement  of  the  several  offenses  set  forth  in 
this  Article  was  intentional  and  done  "in  order  that  all  kinds  of  misbehavior  might  be 
included  within  its  scope,  leaving  it  to  the  court-martial  to  assign  to  each  particular 
fault  its  appropriate  punishment.-'  O'Brien,  142.  See,  also,  Samuel,  592;  Hough,  Prac- 
tice, etc.,  386. 
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to  be  construed  in  connnection  with  the  farther  similar  expression  "  his 
post  or  colors."  * 

Pillaging  and  Plundering. — The  act  here  made  criminal  involves,  and 
is  in  sabstance  an  aggravated  form  of,  the  offense  of  "  quitting  a  guard, 
platoon,  or  division  "  described  and  made  punishable  by  the  40th  Article  of 
War.  It  includes  a  willful  abandonment  of  his  post  on  the  part  of  an  officer 
or  enlisted  man  with  the  intention  of  committing  acts  of  pillage  and  plunder. 
"  The  mischiefs  produced  or  likely  to  be  produced  by  this  offense  are  many 
and  obvious;  among  which  may  be  numbered  the  diversion  of  the  soldiery 
from  the  first  and  grand  object,  the  pursuit  and  destruction  of  the  enemy, 
for  a  trifling  and  pitiful  gain ;  the  dispersion  often  of  the  strength  of  an 
army  to  such  wide  and  distant  points  as  to  render  it  impracticable  for  it  to 
be  collected  again  on  a  sudden  emergency  or  need;  and  the  easy  extermina- 
tion of  the  forces  in  this  divided  and  isolated  state*  *  *  *  The  anticipation 
of  any  one  of  the  results  enumerated  is  sufficient  to  have  induced  the  rulers 
or  generals  of  ancient  as  well  as  modern  armies  to  punish  so  dangerous  an 
offense  with  the  highest  possible  punishment."  * 

ABTICLE  43.  If  any  commander  of  any  garrison,  fortress,  or  post  is  com- 
pelled, by  the  officers  and  soldiers  under  his  command,  to  give  up  to  the 
enemy  or  to  abandon  it,  the  officers  or  soldiers  so  offending  shall  suffer  death, 
or  such  other  punishment  as  a  court-martial  may  direct 

The  act  of  unlawful  compulsion  here  defined  and  made  punishable  is  in 
fact  a  form  of  mutiny,  and  as  such  properly  chargeable  under  the  22d  Article 
of  War.  This  provision  appears  as  Article  22,  Section  14,  of  the  British  Code 
of  1774,  as  Article  22,  Section  13,  of  the  American  Articles  of  1776,  and  as 
No.  59  of  the  Articles  of  1806. 

ARTICLE  44.  Any  person  belonging  to  the  armies  of  the  United  States 
who  makes  known  the  watchword  to  any  person  not  entitled  to  receive  itf 
according  to  the  rules  and  discipline  of  war,  or  presumes  to  give  a  parole  or 
watchword  different  from  that  which  he  received,  shall  suffer  death,  or  such 
other  punishment  as  a  court-martial  may  direct. 

Article  33  of  the  Prince  Rupert  Code  contained  the  requirement  that 
"  whoever  makes  known  the  Watch- word  without  order,  or  gives  any  other 
Word  but  what  is  given  by  the  Officer,  shall  suffer  death,  or  such  other 
punishment  as  Our  General  Court- Martial  shall  think  fit."  The  present 
provision  appears  as  Article  15,  Section  14,  of  the  British  Code  of  1774,  as 
Article  15,  Section  13,  of  the  American  Articles  of  1776,  and  as  No.  53  of 
the  Articles  of  1806. 

In  the  United  States  service  the  countersign  is  not  published  in  ordera, 
but  is  communicated  confidentially  to  those  who  are  entitled  to  receive  it; 


1  Dig.  J.  A.  Gea.,  40,  par.  2.    Si*e  Samuel,  592;  Hough,  Practice,  etc.,  886. 
*  Samuel,  685. 
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that  is,  to  the  offioers  and  non-commissioned  officers  of  the  guard,  to  such 
members  of  the  guard  as  are  actually  engaged  in  the  performance  of  duty  as 
sentinels,  and  to  such  other  persons  as  are  permitted  or  required,  on  account 
of  their  official  duties,  to  pass  and  repass  a  line  of  sentinels  at  night 

The  parole,  which  serves  as  a  check  upon  the  countersign,  is  given  only 
to  those  who,  by  their  office  or  duty,  are  entitled  to  visit  and  inspect  guards 
or  sentinels  at  night.  It  is  used  solely  as  a  means  of  identification,  but  it 
cannot  avail  as  a  passport  unless  accompanied  by  the  countersign.  The 
term  "  watchword,"  as  used  in  the  Article,  comprehends  not  only  the 
countersign  and  parole,  but  any  preconcerted  word  or  signal  issued,  by  com- 
petent authority,  for  a  similar  purpose  in  the  performance  of  guard  or 
outpost  duty. 

The  offense  may  be  committed  by  any  military  person  who  makes  known 
the  watchword  to  one  not  entitled  to  receive  it,  in  accordance  with  existing 
orders  and  regulations,  or  who  gives  a  parole  or  watchword  different  from 
that  which  he  received.  As  no  specific  intent  is  set  forth  in  the  statute,  the 
offense  may  be  committed  through  negligence  or  inadvertence,  or  with  the 
intent  to  convey  the  watchword  to  the  enemy;  the  offense  would  be  com- 
plete in  either  case. 

Abticix  45.  Whosoever  relieves  the  enemy  with  money,  victuals,  or  am- 
munition, or  knowingly  harbors  or  protects  an  enemy,  shall  suffer  death,  or 
such  other  punishment  as  a  court-martial  may  direct 

ARTICLE  46.  Whosoever  holds  correspondence  with  or  gives  intelligence 
to  the  enemy,  either  directly  or  indirectly,  shall  suffer  death,  or  such  other 
punishment  as  a  court-martial  may  direct. 

These  provisions  appear  respectively  as  Articles  18  and  19,  Section  14, 
of  the  British  Code  of  1774,  as  Articles  18  and  19,  Section  13,  of  the  Ameri- 
can Articles  of  1776,  and  as  Nob.  56  and  57  of  the  Articles  of  1806. 

In  view  of  the  general  term  of  description  "  whosoever "  in  these 
Articles  it  was  held,  during  the  late  war,  by  the  Judge-Advocate-General  and 
by  the  Secretary  of  War,  and  has  been  held  later  by  the  Attorney-General, 
that  civilians,  equally  with  military  persons,  were  amenable  to  trial  and 
punishment  by  court-martial  under  either  Article.1  But  the  sounder  con- 
struction would  seem  to  be  that,  as  the  Articles  of  War  are  a  code  enacted 
for  the  government  of  the  military  establishment,  they  relate  only  to  persons 
belonging  to  that  establishment  unless  a  different  intent  should  be  expressed 
or  otherwise  made  manifest.  No  such  intent  is  so  expressed  or  made  mani- 
fest.   Persons  not  belonging  to  the  military  establishment  may  be  proceeded 

1  Dig.  J.  A.  Gen.,  40,  par.  1.  Admitting  this  construction  to  be  warranted  so  far  as 
relates  Jo  acts  committed  on  the  theatre  of  war  or  within  a  district  under  martial  law,  it 
is  to  be  noted  that  it  is  the  effect  of  the  leading  adjudged  cases  to  preclude  the  exercise 
of  the  military  jurisdiction  over  this  class  of  offenses  when  committed  by  civilians  in  places 
not  under  military  government  or  martial  law.  See,  especially,  Ex  parte  Milllgan,  4 
Wallace,  121-128;  Jones  t*.  Seward,  40  Barb.,  56&    Ibia\t  40,  par.  1,  note. 
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Against  for  the  acts  mentioned  in  the  Article,  bnt  it  is  by  virtue  of  the 
power  of  another  jurisdiction,  namely,  martial  law;  and  martial  law  does 
not  owe  its  existence  to  legislation,  bat  to  necessity.1  The  scope  of  these 
Articles  under  the  legislation  of  1776,  apparently  extending  their  applica- 
tion to  civilians,  seems  to  have  been  modified  as  a  consequence  of  the 
adoption  of  the  Constitution. 

Relieving  the  Enemy. — The  act  of  "relieving  the  enemy"  content* 
plated  by  this  Article  is  distinguished  from  that  of  trading  with  the  enemy 
in  violation  of  the  laws  of  war;  the  former  being  restricted  to  certain  parr 
ticular  forms  of  relief,  while  the  latter  includes  every  kind  of  commercial 
intercourse  not  expressly  authorized  by  the  government.1  It  is  none  the  lesa 
relieving  the  enemy  under  this  Article  that  the  money,  etc.,  furnished  i* 
exchanged  for  some  commodity,  as  cotton,  valuable  to  the  other  party.' 

Holding  Correspondence  with  the  Enemy. — The  offense  of  holding  correr 
fipondence  with  the  enemy  is  completed  by  writing  and  putting  in  progress  & 
letter  to  an  enemy,  as  to  an  inhabitant  of  an  insurrectionary  State  during 
the  late  war;  it  not  being  deemed  essential  to  this  offense  that  the  letter 
should  reach  its  destination/  It  is  essential,  however,  to  the  offense  of 
giving  intelligence  to  the  enemy  that  material  information  should  actually  be 
eommunicated  to  him;  and  such  communication  may  be  verbal,  in  writing, 
or  by  signals.* 

"  The  rule  which  declares  that  war  makes  all  the  citizens  or  subjects  of 
one  belligerent  enemies  of  the  government  and  of  all  the  citizens  or  subjects 
of  the  other  applies  equally  to  civil  and  to  international  wars."  An 
insurrectionary  State  is  no  less  "  enemy's  country,"  though  in  the  military 
occupation  of  the  United  States,  with  a  military  governor  appointed  by  the 
President.* 

A&TICLE  47.  Any  officer  or  soldier  who,  having  received  pay  or  having 
been  duly  enlisted  in  the  service  of  the  United  States,  deserts  the  same,  shall, 
in  time  of  war,  suffer  death,  or  such  other  punishment  as  a  court-martial 
may  direct ;  and  in  time  of  peace,  any  punishment  excepting  death  which 
a  court-martial  may  direct. 

The  first  statutory  recognition  of  this  offense  in  England  dates  from  the 
middle  of  the  fifteenth  century,  and  will  be  found  in  an  enactment '  confer- 
ring the  status  of  felony  upon  a  soldier  who  deserted  from  the  captain  whom 

1  Opin.  J.  A.  Gen. 

*  Dig.  J.  A.  Geo.,  41,  par.  4. 

*  Ibid.,  par.  3. 

4  Ibid.,  42,  par.  1. 

*  Ibid. ,  par.  2. 

*  The  Service,  2  Wall.,  274,  418.    See,  also,  the  opinion  of  the  U.  S.  Supreme  Court 
"(frequently  since  reiterated  in  substance)  as  given  by  Grier,  J.,  in  the  "Prize  Cases," 

2  Black,  666  (862),  and  by  Chase,  C.J.,  in  the  cases  of  Mrs.  Alexander's  Cotton ;  and 
«  Dig,  Opln.  J.  A.  Gen.,  41,  par.  2. 
^  18  Henry  VI.,  ch.  19. 
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he  had  contracted  to  serve.  At  a  somewhat  later  date  the  penalties  of  this 
8  tat  ate  were  extended  to  soldiers  who  had  contracted  to  serve  the  crown.1 

Although  the  crime  of  desertion  was  made  a  capital  offense  in  the  first 
Mutiny  Act,  the  offense  itself  is  not  defined  in  that  enactment,  nor  does  it 
appear  as  a  military  offense  in  the  Articles  of  War  issued  by  James  II.  under 
the  royal  prerogative  in  1686.  The  British  Code  of  1774  contains  the  fol- 
lowing requirement:  "  All  officers  and  soldiers  who,  having  received  pay  or 
haying  been  duly  inlisted  in  Our  Service,  shall  be  convicted  of  having 
deserted  the  same,  shall  suffer  death,  or  such  other  Punishment  as  by  a 
Court-Martial  shall  be  inflicted."  *  The  provision  appears  as  Article  1,  Sec- 
tion 6,  of  the  American  Code  of  1776  in  the  following  words:  "  All  officers 
and  soldiers  who,  having  received  pay  or  having  been  duly  enlisted  in  the 
service  of  the  United  States,  shall  be  convicted  of  having  deserted  the  same, 
shall  suffer  death,  or  such  other  punishment  as  by  a  court-martial  shall  be 
inflicted."  With  a  slight  verbal  change  in  the  first  line,  the  Article  appears 
as  No.  20  of  the  Articles  of  1806.  Such  modifications  as  the  statute  has 
undergone  since  1806  have  had  chiefly  to  do  with  the  penalty  imposed  upon 
t  conviction  of  the  offense  in  time  of  peace.8 

The  Act  of  May  29,  1830,4  contained  the  requirement  that  "  no  officer 
or  soldier  in  the  Army  of  the  United  States  shall  be  subject  to  the  punish* 
ment  of  death  for  desertion  in  time  of  peace."  In  cases  in  which  the  death? 
penalty  was  not  inflicted  prior  to  this  enactment,  flogging  was  frequently 
imposed  upon  enlisted  men  as  a  punishment  for  desertion  in  common  with 
a  number  of  the  more  serious  military  offenses;  and,  under  the  name  of 
"  corporal  punishment,"  was  more  than  once  recognized  in  the  Articles  of 
1806.  The  Act  of  May  16,  1812,*  however,  repealed  so  much  of  the  Articles 
of  1806  as  authorized  the  infliction  of  corporal  punishment  by  stripes  or 
lashes;  but  this  requirement  was  itself  repealed,  as  to  the  offense  of  deser- 
tion, by  the  Act  of  March  2,  1833.*  Flogging,  as  a  form  of  military  punish* 
ment,  was  finally  abolished  by  the  Act  of  August  5,  1861, T  which  is  em* 
bodied  in  the  98th  Article  of  War. 

The  infliction  of  the  death-penalty  for  desertion  in  time  of  peace,  which 
was  abolished  in  the  United  States  service,  as  has  been  seen,  by  the  Act  of 
May  29,  1830,8  continued  to  be  inflicted  in  the  United  Kingdom  tintil  some 

1  7  Henry  VII.,  ch.  1;  8  Henry  VIII..  ch.  25;  2  and  8  Edward  VI.,  ch.  2,  which  was 
re-enacted  in  4  And  5  Phil,  and  Mary,  ch.  8,  sec.  8. 
f  Article  1,  Section  6. 

*  An  id  en  of  the  importance  of  the  offense,  and  of  the  frequency  of  its  occurrence  in 
the  Revolutionary  armies,  may  he  gained  hy  an  examination  of  the  Resolutions  of  Con- 
gress of  May  81,  1786,  in  respect  to  the  pursuit  and  apprehension  of  deserters.  .They 
appear  at  the  close  of  the  clauses  amendatory  of  the  Articles  of  War  in  regard  to  the 
procedure  of  courts- martial  in  Volume  II.  of  Winthrop's  Military  Law,  page  97. 

4  4  Stat,  at  Large,  418. 

*  2>m,  735. 

*  4  tbid.t  647. 
1  12  tm,  817. 
•4»m,  418. 


420  MILITARY  LAW. 

time  after  the  beginning  of  the  present  century.  It  was  authorized  by 
statute  in  Great  Britain  until  1881  as  a  punishment  for  the  offense  of 
•desertion  when  committed  in  active  service,1  but  was  abolished  by  implica- 
tion in  Section  44  of  that  enactment,  which  describes  the  different  punish- 
ments authorized  to  be  inflicted  upon  enlisted  men.  In  time  of  peace, 
.however,  the  punishment  is  graded  according  to  the  character  of  the  offense; 
the  maximum  penalty  being  penal  servitude,  in  addition  to  which  an 
"  ignominious  discharge  "  may  be  imposed  at  the  discretion  of  the  court/ 

Desertion  is  the  most  serious  offense,  involving  unauthorized  absence, 
that  is  known  to  military  law;  it  is  punished  severely  at  all  times,  and  in 
time  of  war  may  be  punished  with  death.  The  Article  describes  the 
ipersons  by  whom  the  offense  may  be  committed  (who  may  be  either  officers 
or  enlisted  men),  but  contains  no  definition  of  the  offense  itself*  which  is 
determined  by  the  custom  of  service.  The  offense  may  be  committed 
i(a)  by  an  officer  or  a  duly  enlisted  soldier,  and  (b)  by  one  who,  by  the 
receipt  of  pay,  allowances,  or  emoluments  incident  to  his  station  in  the 
.service,  has  voluntarily  accepted  the  military  status. 

Definition. — Desertion  may  therefore  be  defined  as  an  unauthorized, 
absenting  of  himself  from  the  military  service  by  an  officer  or  soldier,  with 
the  intention  of  not  returning.  In  other  words,  it  is  the  violation  of  mili- 
tary discipline  familiarly  known  as  absence  without  leave  (whether  consisting 
in  an  original  absenting  without  authority,  or  in  an  overstaying  of  a  defined 
leave  of  absence),  accompanied  by  an  animus  remanendi  or  non  revertendi; 
this  animus  constituting  the  gist  of  the  offense.  In  order  to  establish  the 
•commission  of  the  specific  offense,  both  these  elements — the  foci  of  the 
unauthorized  voluntary  withdrawal  and  the  intent  permanently  to  abandon 
the  service — must  be  proved.1 

The  Intent. — The  intent  may  be  inferred,  not  indeed  from  the  fact  of 
absenting  alone,  but  from  the  circumstances  attending  this  fact,  and  here 
the  duration  of  the  absence  is  especially  material.  Thus  the  circumstance 
that  the  absence  has  been  exceptionally  protracted  and  quite  unexplained 
-will  in  general  furnish  a  presumption  of  the  existence  of  the  necessary 
intent.  An  unauthorized  absence,  however,  of  a  few  hours,  terminated  by  a 
forcible  apprehension,  may,  under  certain  situations,  be  sufficient  evidence 
of  such  intent  and  thus  proof  of  a  desertion;  while  an  absence  for  a  consid- 
erable interval,  unattended  by  circumstances  indicating  a  purpose  to 
separate  permanently  from  the  service,  or  to  dissolve  the  pending  engage- 
ment of  the  soldier,  may  be  proof  simply  of  the  minor  included  offense.  In 
order  to  determine  whether  or  not  the  officer  or  soldier  absented  himself  with 

1  Manual  Mil.  Law,  80.    For  corporal  punishments  which  may  be  imposed  upon 
unlisted  men  in  the  British  service,  see  ibid.f  751.  < 

•  Man.  Mil.  Law,  840-842;  1  Clode,  Mil.  Forces,  154. 
1  Dig.  J.  A.  Gen.,  887,  par.  1. 
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the  intent  not  to  return,  i.e.,  whether  his  offense  was  desertion  or  absence 
without  leave,  all  the  circumstances  connected  with  his  leaving,  absence,  and 
return  (whether  compulsory  or  voluntary)  must  be  considered  together. 
Each  case  must  be  governed  by  its  own  peculiar  facts,  and  no  general  rule 
on  the  subject  can  be  laid  down.1 

Essential  Elements  of  the  Offense. — The  liability  of  the  offender  having 
been  established,'  the  offense  will  be  found  to  consist  in  absence  without 

1  Dig.  J.  A.  Gen.,  897,  par.  1.  Where  an  officer  left  his  poet  on  a  three  days'  leave 
of  absence  and  did  not  return  to  duty  or  report  himself  at  the  proper  time,  but  ab- 
sconded to  Canada  with  a  large  amount  of  government  funds,  held,  on  his  being  arrested 
some  months  subsequently  in  the  United  States,  that  he  was  clearly  chargeable  with  the 
offense  of  desertion.*  So  where  an  officer,  having  been  guilty  of  sundry  embezzlements 
and  frauds,  and  become  involved  In  debt,  and  being  on  the  point  of  being  placed  in  arrest, 
obtained,  by  means  of  wholly  false  representations,  a  brief  leave  of  absence  from  his 
post  for  the  expressed  purpose  of  visiting  a  certain  placed  named,  and  was  subsequently 
apprehended  at  a  place  quite  other  and  much  more  distant  than  that  designated,  and 
while  rapidly  traveling  en  route  for  a  still  more  remote  locality,— field,  in  the  absence  of 
any  evidence  to  rebut  the  presumption  thus  raised,  that  he  was  properly  chargeable  with 
having  absented  himself  with  the  animus  of  a  deserter.    Ibid.,  888,  par.  8. 

But  that  a  soldier  has  been  charged  with  a  desertion  is  no  evidence  that  he  has  com- 
mitted the  offense.  Thus  held  that  the  mere  fact  that  a  soldier,  absent  without  authority, 
had  been  arrested  and  returned  to  his  regiment  a$  a  deserter  was  no  proof  whatever  of 
the  offense  charged.  So  held  that  a  mere  entry  on  a  morning-report  book,  descriptive 
roll,  or  other  official  statement  or  return,  that  a  soldier  deserted  on  a  certain  day,  was  not 
legal  evidence  of  a  desertion  by  him,  but  was  evidence  only  that  he  had  been  charged 
with  desertion.!  So  a  report  from  the  Adjutant-General's  Office  containing  extracts 
from  the  muster-rolls  of  a  regiment  on  which  a  soldier  of  the  same  was  noted  as  having 
deserted  on  a  certain  date,  held  incompetent  evidence  of  the  fact  of  desertion,  upon  a  trial 
of  the  soldier  for  that  offense.  J  Similarly  held  that  the  mere  statement  of  a  first  ser- 
geant, given  as  testimony  on  the  trial  of  a  soldier  of  his  company  charged  with  desertion, 
that  the  accused  "  deserted  "  at  a  certain  time  and  place,  was  insufficient  as  proof  of  the 
offense  charged,  being,  indeed,  but  an  assertion  of  a  conclusion  of  law.  In  such  cases  it 
is  for  the  witness  simply  to  state  the  facts  and  circumstances,  so  far  as  known  to  him, 
attending  the  act  charged  ;  it  being  the  province  of  the  court  alone  to  arrive  at  the  con* 
elusion  that  the  offense  has  been  committed.  To  convict  a  deserter  upon  an  accusation 
merely,  however  formally  and  officially  the  same  may  be  made,  would  be  as  unwar- 
ranted in  law  as  it  would  be  unjust  in  fact.    Ibid.,  889,  par.  8. 

The  fact  that  a  soldier  has  been  dropped  from  the  rolls  as  a  deserter  is  not  legal  evi- 
dence to  prove  the  fact  of  desertion  on  a  trial  for  that  offense.     Ibid.,  846,  par.  85. 

*  In  a  recent  decision  of  the  Supreme  Court  it  was  held  that  that  the  taking  of  the  oath 
of  enlistment  "  was  the  pivotal  fact  which  operated  to  change  the  status  and  to  charge 
the  person  so  enlisting  with  the  military  duties  and  responsibilities  incident  to  that  rela- 
tion/' §  Proof  of  due  enlistment  will  in  general  be  afforded  by  the  production  of  the 
contract  of  enlistment  containing  the  oath  above  referred  to.  In  the  second  case,  the 
receipt  of  pay,  allowances,  etc.,  evidence  such  an  acquiescence  in  or  acceptance  of  the 
military  status;  and  such  acquiescence,  if  established  in  evidence,  will  suffice  to  fix  upon 
the  offender  the  military  character,  to  the  extent  of  making  him  liable  to  trial  and  punish- 
ment for  desertion;  and  this  independently  of  the  manner  in  which  he  came  into  the 
service,  whether  by  voluntary  enlistment,  by  conscription,  or  as  a  member  of  a  militia 
organization,  in  obedience  to  a  call  of  the  President,  in  time  of  war  or  public  danger. 

In  a  great  majority  of  cases  the  proof  required  in  support  of  the  allegation  that  the 
accused  was  a  duly  enlisted  soldier  is  limited  to  the  testimony  of  one  or  more  witnesses 
who  identify  him  as  a  member  of  the  company  and  regiment  from  which  be  deserted. 
It  very  rarefy  becomes  necessary  to  produce  a  copy  of  the  enlistment-paper  in  order  to 
establish  the  fact  of  his  "  having  been  duly  enlisted  in  the  service  of  the  United  States." 

•  8ee  O.  O.  38*  War  Dept.,1868. 

t  Compare  O.  C.  M.  0. 88,  Dept.  of  the  Missouri,  1876.  8ee  the  title  "Charges  of  Desertion,"  p.  4X9+ 
poet. 

%  Compare  Hanson  «t.  8.  Beitaate,  115  Mass.,  888.     - 
|  In  re  Grimier,  187  U.  8.,  147. 
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leave,  with  the  added  intention  of  not  returning.  The  fact  of  unauthorized 
absence  is  established  as  in  absence  without  leave; l  the  intent  not  to  return 
will  in  general  be  proved  by  circumstantial  evidence  as  to  the  facts  attend- 
ing the  departure  of  the  accused,  or  the  character  and  duration  of  the 
absence.  It  is  the  duty  of  an  officer  or  enlisted  man  when  absent  from  any 
cause  to  return  at  once  to  his  post  of  duty;  a  failure  to  return,  therefore, 
if  persisted  in  for  a  sufficient  time,  will  suffice  to  create  the  presumption  of 
an  intent  not  to  return  which  constitutes  the  offense  of  desertion.* 

The  nature  of  the  offense  of  desertion  is  well  illustrated  in  cases  of 
escape.  The  mere  fact  that  a  soldier  while  awaiting  trial  or  sentence,  or 
while  under  sentence  (and  not  discharged  from  the  service),  escapes  from 
his  confinement  is  not  proof  of  a  desertion  on  his  part,  since  he  may  have 
had  in  view  some  minor  object,  such  as  the  procuring  of  liquor,  etc."  But 
an  escape  followed  by  a  considerable  absence,  especially  if  the  soldier  is 
obliged  to  be  forcibly  apprehended,  is  strong  presumptive  evidence  of  the 
existence  of  the  intent  necessary  to  constitute  the  crime.  So,  though  the 
absence  involved  may  be  comparatively  brief,  the  circumstances  accompany- 
ing the  escape,  or  attending  the  apprehension,  may  be  such  as  to  justify  an 
equally  strong  presumption.  An  escape  with  intent  not  only  to  evade  con- 
finement but  to  quit  the  service,  while  the  party  is  held  awaiting  proceedings 
for  desertion,  is  of  course  a  second  or  additional  desertion.4 


1  Every  desertion  includes  an  offense  of  absence  without  leave.  See  Dig.  J.  A.  Gen., 
845,  par.  18. 

*  This  period  is  fixed  at  ten  days  in  paragraph  133,  Army  Regulations  of  1895. 

*  See  a  case  of  this  nature  (an  escaping  in  order  to  obtain  liquor)  in  G.  O.  32,  Dept 
of  the  South,  1873;  and  compare  the  case  in  do.  87,  id.t  1872,  in  which  a  conviction  of 
desertion  is  disapproved  on  the  ground  that  the  evidence  showed  "  merely  an  escape 
from  the  guard-house  without  intention  to  leave  the  service  or  the  vicinity  of  the  post." 
And  see  in  this  connection  Samuel,  324,  where  to  be  " discovered"  after  a  short  absence 
"in  the  pursuit  of  some  accidental  temporary  object,  though  perhaps  otherwise  illicit," 
is  instanced  as  not  indicating  an  intent  by  the  offender  "  to  sever  himself  from  the  ser- 
vice."   Dig.  J.  A.  Gen.,  340,  par.  4,  note  1. 

4  Dig.  J.  A.  Gen.,  340,  par.  4.  As  to  the  nature  of  the  offense  which  may  be 
involved,  there  is  properly  no  substantial  distinction  between  an  escape  while  awaiting 
trial  or  sentence  and  au  escape  while  in  confinement  under  sentence.  An  escape, 
indeed,  from  an  imprisonment  imposed  by  sentence  would  probably  be  more  likely  to  be 
characterized  by  an  animus  non  revertendi  than  an  escape  from  a  merely  preliminary 
confinement  in  arrest.  So  an  escape  from  confinement  while  awaiting  trial  upon  a 
grave  charge,  which  must  entail  upon  conviction  a  severe  punishment,  would  naturally 
be  more  generally  so  characterized  than  an  escape  from  an  arrest  upon  a  charge  of 
inferior  consequence. 

Undoubtedly  in  the  great  majority  of  cases  escape  is  desertion;  the  precedents,  how- 
ever, show  that  it  is  not  necessarily  so  ;*  and  upon  the  mere  fact  alone  that  a  soldier  has 
liberated  himself  from  military  custody,  it  is  not  just  to  convict  him  of  having  designed 
to  dissolve  his  contract  and  permanently  abandon  the  military  service.  Of  course  an 
escape  from  legal  military  custody  is  always  nn  offense,  and  the  soldier  who  has  escaped 
may  (where  his  act  does  not  amount  to  a  desertion)  be  brought  to  trial  for  such  offense  as 
"  conduct  to  the  prejudice  of  good  order  and  military  discipline." 

It  need  hardly  be  added  that  an  escape  from  imprisonment  under  sentence,  effected 
by  a  party  who  has  been  dishonorably  discharged  under  the  same  sentence,  cannot  con* 


*  See  note  8,  tupra. 
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It  is  no  defease  to  a  charge  of  desertion  that  the  soldier  was  induced  to 
abandon  the  service  by  reason  of  ill  treatment,  want  of  proper  food,  etc. ; 
each  circumstances  can  only  palliate,  not  excuse,  the  offense  committed.1 
It  is,  however,  a  complete  answer  to  a  charge  of  desertion  before  a  court- 
martial,  that  the  accused  has  previously  been  " restored  to  duty  without 
trial,"  as  sanctioned  by  paragraph  128,  Army  Regulations,  provided  he  has 
been  so  restored  by  competent  authority,  i.e.,  the  commander  who  would 
have  been  authorized  to  convene  a  general  court  for  his  trial ;  otherwise, 
however,  when  so  restored  by  a  superior  not  duly  authorized.  * 

Apprehension  of  Deserters. — The  right  of  the  United  States  to  arrest 
and  bring  to  trial  a  deserter  from  the  military  service  is  paramount  to  any 
right  of  control  over  him  by  a  parent  on  the  ground  of  his  minority.8  Such 
arrests  may  be  made  by  military  persons  duly  authorized  for  that  purpose, 
or,  under  circumstances  presently  to  be  explained,  by  certain  civil  officers 
under  authority  conferred  by  statute.4 

Eewards  for  the  Apprehension  of  Deserters. — The  reward  made  payable 
by  Army  Regulations  *  is  not  due  merely  on  the  apprehension  of  a  deserter; 


stitute  a  desertion  or  other  offense,  the  party  at  the  time  of  escape  being  no  longer  in 
the  military  service.     Dig.  J.  A.  Gen.,  340,  par.  4. 

Every  desertion  includes  an  absence  without  leave.  Upon  a  trial  for  desertion  the 
accused  is  tried  also  for  the  absence  without  leave  involved  in  the  offense  charged.  *  If 
acquitted  without  reservation  of  the  desertion,  he  is  acquitted  also  of  the  lesser  offense. 
If  convicted,  as  he  may  be,  of  the  lesser  offense  only  under  a  charge  of  the  greater,  he  is 
acquitted  in  law  of  the  latter.     Ibid.,  845,  par.  18. 

1  Dig.  J.  A.  Gen.,  341,  par.  6.  So,  iu  a  case  of  a  Swiss  who,  having  enlisted  in  our 
Army,  deserted  after  two  years  of  service,  held  that  it  was  no  defeuse  (though,  under 
the  circumstances,  matter  of  extenuation)  that  his  act  had  been  induced  by  an  intense 
nostalgia  or  maladie  du  pays.  So,  in  a  case  of  a  desertion  by  a  German,  held,  that  the 
fact  that  he  had  received  a  notification  from  the  military  authorities  of  the  North  German 
Empire  to  report  at  home  for  military  duty,  under  the  penalty  of  being  considered  as  a 
deserter  from  the  German  army,  constituted  no  defeuse  to  a  desertion  committed  by  him 
from  our  service.  As  to  the  principle  of  the  right  of  expatriation  as  asserted  in  our 
public  law,  see  Sec.  1990,  Rev.  Sts.    Ibid. 

Held  to  be  no  defense  to  a  charge  of  desertion  that  the  accused,  at  the  time  of  the 
enlistment  which  he  is  charged  with  having  abandoned,  was  an  unapprehended  deserter 
from  the  Army;  an  enlistment  of  a  deserter  being  not  void,  but  voidable  only.  Dig.  J. 
A.  Gen.,  341,  par.  5. 

•  Ibid.,  par.  7.  Enlisting  in  the  enemy's  army  by  prisoner  of  war  is  desertion,  unless 
submitted  to  as  a  last  resort  to  save  life,  or  escape  extreme  suffering,  or  obtain  free- 
dom. Thus,  in  a  case  of  a  U.  S.  soMier  who  entered  the  service  of  the  enemy  from  An- 
dersonville,  Ga.,  in  the  late  war,  held  that  the  burden  of  proof  was  on  him  to  establish 
that  he  resorted  to  such  enlistment  with  design  of  effecting  his  escape  and  rejoining  his 
own  army;  and  that  his  abandoning  such  enlistment  and  coming  within  our  lines  at  the 
first  opportunity  was  material  evidence  of  such  a  design.  lbid.t  845,  par.  20.  See,  also, 
paragraphs  22,  28,  and  24,  p.  346,  ibid. 

*lbid.,  845.  par.  19 ;  In  re  Cosenow,  37  Fed.  Rep.,  668;  In  re  Kauffman,  41  ibid., 
876;  2n  re  Grimley,  137  U.  S.,  147. 

4  Such  arrests,  however,  must  be  effected  within  the  territorial  jurisdiction  of  the 
United  States,  unless  such  arrest  be  authorized  by  international  convention.  See  Dig. 
J.  A  Gen.,  846,  par.  21 ;  347,  ibid.,  par.  29. 

•  Paragraph  124,  Army  Regulations  of  1895. 


*  See  13  Opin.  Att.-Gen.,  480. 
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lie  must  also  be  delivered  "to  an  officer  of  the  Army  at  the  most  convenient 
post  or  recruiting  station.'9  The  fact  of  the  offer  of  a  reward  for  the  arrest 
of  a  deserter  does  not  authorize  a  breach  of  the  peace  or  the  commission  of 
an  illegal  act  in  making  the  arrest.1 

To  entitle  a  person  to  the  reward  for  the  arrest  of  a  deserter,'  the  party 
arrested  mast  be  still  a  soldier.  Though  at  the  time  of  the  arrest  the 
period  of  his  term  of  enlistment  may  have  expired,  or  he  may  be  under  sen- 
tence of  dishonorable  discharge,  yet  if  he  has  not  been  discharged  in  fact, 
the  official  duly  making  the  arrest,  etc.,  on  account  of  a  desertion  committed 
before  the  end  of  his  term  becomes  entitled  to  the  payment  of  the  reward 
specified  in  the  regulations.1 

The  soldier  arrested  must  be  a  deserter  and  legally  liable  as  such.  If  he 
has  been  judicially  determined  to  be  not  a  deserter,  as  where  he  has  been 
convicted  of  absence  without  leave  only,4  or  if,  in  view  of  the  limitation  of 
the  103d  Article,  he  has  a  legal  defense  to  a  prosecution  for  desertion/  the 
reward  is  not  payable  for  his  apprehension/  The  civil  official  takes  the  risk 
of  the  soldier  being  or  not  being  an  actual  deserter.  If  he  turns  out  to  be 
not  one,  the  official  loses  his  time  and  disbursements,  if  any/ 

1  Dig.  J.  A.  Gen.,  848,  par.  12.  See,  in  this  connection,  Clay  ts.  United  States, 
Devereux,  25,  in  which  an  officer  who,  under  the  orders  of  a  superior,  had,  without 
previously  procuring  proper  authority  to  enter  and  search  from  a  civil  magistrate, 
broken  into  a  dwelling-bouse  for  the  purpose  of  securing  the  arrest  of  certain  deserters, 
was  held  to  have  committed  an  unjustifiable  trespass,  and  his  claim  to  be  reimbursed  by 
the  United  States  for  the  ainouut  of  a  Judgineut  recovered  against  him  ou  account  of 
his  illegal  act  was  disallowed  by  the  Court  of  Claims. 

9  The  amount  of  the  reward  is  now  fixed  by  statute  at  a  sum  not  greater  than  ten 
dollars.  Act*  of  August  6,  1894,  (28  Stat,  at  Large,  289,)  February  12,  1895,  (28  ibid,, 
659,)  and  March  16,  1896  (29  ibid.,  65).  See,  also,  paragraph  124,  Army  Regulations  of 
1895. 

The  amount  of  the  reward—to  cite  from  G.  0.  825,  A.  G.  0.  of  1868— is  in  full 
"for  all  expenses  incurred  in  apprehending,  securing,  and  delivering  a  deserter."  Dis- 
bursements made  by  a  civilian,  where  uo  arrest  is  effected,  are  at  his  own  risk,  and 
cannot  legally  be  reimbursed  by  the  military  authorities.    Dig.  J.  A.  Gen.,  844,  par.  13. 

*  Similarly  held  where  the  soldier,  arrested  when  at  large  as  a  deserter,  had  been  sen- 
tenced to  confinement  (without  discharge)  and  had  escaped  therefrom.  Ibid.,  346,  par. 
26. 

4  See  paragraphs  124  and  126.  Army  Regulations  of  1895. 

*  See  par.  124,  ibid.,  and  G.  O.  22,  A.  G.  O  ,  of  1893. 

*  Dig.  J.  A.  Gen.,  847,  par.  27.  Where  the  soldier  when  arrested  had  been  absent 
but  three  days,  and  was  still  in  uniform,  and  had  not  been  reported  or  dropped  a«  a 
deserter,  and  his  company  commander  had  not  the  "conclusive  evidence  "  of  his  "  inten- 
tion not  to  return"  referred  to  in  par.  183,  A.  R.  of  1895,  field  that  there  was  not  suffi- 
cient evidence  that  he  was  a  deserter  to  Justify  the  payment  of  the  reward  for  his  arret 
and  delivery.    Ibid.,  par.  28. 

Where  a  civil  official,  in  good  faith  and  in  compliance  with  military  instructions, 
made  the  arrest  and  delivery  of  a  deserter,  who,  however,  was  of  the  class  of  deserters 
specified  in  G.  O.  22  of  1893,  viz.,  those  who  "would  have  the  right  to  claim  exemption 
from  trial  and  punishment"  under  the  present  108d  Article  of  War— a  fact  not  within 
the  knowledge  of  the  official,  and  which  he  could  not  have  ascertained,  but  who  there- 
fore had  no  legal  claim  for  the  payment  of  *the  reward— held  that  the  reasonable 
expenses  of  such  official  incurred  in  the  arrest,  etc.,  might  well  be  allowed  by  the  Secre- 
tary of  War  out  of  the  appropriation  for  the  contingent  expenses  of  the  army.  Ibid., 
849,  par.  37. 

1 1bid.    Thus  held  that  such  official  could  have  no  claim  to  be  reimbursed  his  expenses 
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The  Arrest  must  be  a  Legal  One.1 — An  act  done  in  violation  of  la\r 
cannot  be  made  the  basis  of  a  legal  claim.  The  rule  of  the  common  law, 
that  a  peace  officer  or  a  private  citizen  may  arrest  a  felon  without  a  warrant, 
does  not  extend  to  the  case  of  an  offender  against  military  law,  who  is- 
punishable  exclusively  by  a  court-martial.'  Under  existing  statutes  such 
arrests  may  be  made  by  a  military  officer/  or  by  a  non-commissioned  officer 
or  private  duly  authorized  to  make  the  arrest,  and  by  "  any  civil  officer 
having  authority  under  the  laws  of  the  United  States  or  of  any  State, 
Territory,  or  District  to  arrest  offenders,  to  summarily  arrest  a  deserter  from 
the  military  service  of  the  United  States  and  deliver  him  into  the  custody 
of  the  military  authority  of  the  general  government." 4 

Delivery. — The  delivery  should  be  personal  and  manual  on  the  part  of 
the  civil  official/  and  without  qualification  or  condition ;  the  several  statute* 

incurred  in  making,  in  good  faith,  the  arrest  of  a  supposed  deserter  who  was  in  fact  a- 
dishouorably  discharged  soldier.    Dig.  J.  A.  Gen.,  949,  par.  37. 

1  Dig.  J.  A.  Gen  ,  847,  par.  29.  Thus  held  that  the  reward  was  not  payable  for  an 
arrest  made  on  the  soil  of  Mexico,  involving  a  violation  of  the  territorial  rights  of  that 
sovereignty.    Ati  act  done  in  violation  of  law  cannot  be  the  basis  of  a  legal  claim.    Ibid. 

■  Kurtz  w.  Moffatt,  115  0.  8.,  487 ;  Trask  «t.  Fayue,  48  Barber,  509. 

1  Ibid.  Hutchings  «t.  Van  Bokkelen,  84  Maine,  126.  While  deserters  may  be 
arrested  by  officers  or  enlisted  men,  rewards  for  such  apprehension  are  never  payable  to- 
military  persons. 

4  Sec.  2,  Act  of  October  1.  1890  (26  Stat,  at  Large,  648).  See,  also,  sec.  8,  Act  of 
June  16,  1890  (Ibid.,  157).  An  officer  of  the  customs,  empowered  by  law  to  make- 
arrests  of  persons  violating  the  revenue  laws,  but  having  no  such  general  authority  as  is 
ordinarily  possessed  by  peace  officers  "to  arrest  offenders"  (according  to  the  terms  of 
the  Act  of  October  1,  1890,  authorizing  certain  civil  officials  to  arrest  deserters),  held* 
not  entitled  to  be  paid  the  regulation  reward  for  the  apprehension,  etc.,  of  a  deserter 
from  the  Army.    Dig.  J.  A.  Gen.,  848,  par.  84. 

Held  that  a  justice  of  the  peace  of  Idaho  was  not,  by  the  laws  of  that  State,  a  peace 
officer  or  authorized  to  arrest  offenders,  and  was  therefore  not  within  the  terms  of  the- 
Act  of  October  1,  1890,  or  legally  entitled  to  be  paid  the  reward  for  the  arrest,  etc.,  of  a 
deserter.  Such  justice  may  by  his  warrant  authorize  and  thus  cause  arrests,  but  actual 
arrest  pertains,  under  the  laws  of  the  State,  to  another  class—sheriffs,  constables,  city 
marshals,  and  policemen.  Similarly  held  in  regard  to  an  Indian  who  brought  in  a 
deserter  to  a  military  post  in  North  Dakota,  he  having  no  authority  under  the  laws  of 
that  State  to  make  arrests.  But  held  that  a  member  of  the  Indian  police,  established 
under  the  regulations  of  the  Indian  Office,  was  a  civil  officer  having  authority  to  arrest 
offenders,  and  was  entitled  to  the  reward  for  the  arrest  of  a  deserter.     Ibid.,  par.  85. 

*  Dig.  J.  A.  Gen.,  847,  par.  81.  Where  a  soldier  who  bad  deserted  was  sentenced  to 
a  penitentiary  as  a  horse-thief,  and  at  the  end  of  his  term  of  imprisonment  a  U.  S. 
marshal  caused  information  that  he  was  a  deserter  to  be  conveyed  to  the  commander  of 
a  neighboring  military  post,  who  thereupon  had  him  arrested  and  brought  to  the  post, 
held  that  the  marshal  was  not  entitled  to  claim  the  reward.     Ibid. 

So  where  a  civil  official  merely  informed  a  captain  of  artillery  that  two  soldiers 
serving  in  his  battery  were  deserters  from  the  battalion  of  engineers,  held  that,  though 
such  information  was  correct,  the  official  was  not  entitled  to  the  reward  ;  and  that  the- 
amount  of  the  same,  which  had  been  erroneously  paid  him  on  the  certificate  of  the  cap- 
tain, should  be  charged  against  the  latter  under  paragraph  654,  Army  Regulations,  1895. 
Ibid.t  par.  33. 

Circular  No.  11  (H.  A),  1883,  declares  that  the  reward  shall  not  be  paid  where  the 
deserter,  at  the  time  of  arrest,  "  is  serving  in  some  other  branch  of  the  Army,"  etc. 
Thus  held  that  the  reward  was  not  payable  for  the  arrest  of  a  deserter  from  the  cavalry 
who,  subsequently  to  his  desertion,  had  enlisted  in  an  infantry  regiment  in  which  he 
was  serving  at  the  date  of  the  arrest.     Ibid.,  par.  86. 

Where  a  civil  official,  having  made  an  arrest  of  a  deserter,  concealed  him  from  the 
military  authorities,  aud  afterwards  permitted  or  connived  at  his  escape,  recommended 
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authorizing  the  payment  of  rewards  contemplate  each  payment  only  in  cases 
of  complete  and  unconditional  delivery.  The  circumstances  attending  such 
delivery  must  be  such  as  to  negative  the  idea  of  fraud  or  collusion  on  the 
part  of  the  officer  making  the  arrest.1 

Where  the  deserter  was  not  arrested  by,  but  surrendered  himself  to,  the 
civil  official,  who  in  good  faith  took  him  into  custody  and  securely  held  and 
duly  delivered  him,  it  has  been  held  that  there  had  been  a  substantial 
apprehension  for  the*  purpose  of  reward,  and  that  the  reward  was  properly 
payable.9 

Stoppage  of  Eeward. — The  legal  liability  imposed  upon  the  soldier  by 
Army  Regulations,8  to  have  the  amount  of  the  award  stopped  against  his 
pay,  is  quite  independent  of  the  punishment  which  may  be  imposed  upon 
him  by  sentence  of  court-martial  on  conviction  of  the  desertion.  Such 
stoppage  is  incident  upon  the  conviction/  and  need  not  be  directed  in  the 
sentence;  courts-martial  indeed  have  sometimes  assumed  to  impose  it  like 
an  ordinary  forfeiture  of  pay,  but  its  insertion  in  the  sentence  adds  nothing 
to  its  legal  effect.6 

Where  a  soldier  charged  with  desertion  is  acquitted,  or  where,  if  con- 
victed, his  conviction  is  disapproved  by  the  competent  reviewing  authority, 
he  cannot  legally  be  made  liable  for  the  amount  of  a  reward  paid  or  payable 
{or  his  arrest  as  a  deserter,  Bince  in  such  cases  he  is  not  a  deserter  in  law.* 

Where  a  soldier  for  whose  apprehension  as  a  supposed  deserter  the  legal 
reward  has  been  paid  is  subsequently  brought  to  trial  upon  a  charge  of 
desertion,  and  is  found  guilty,  not  of  desertion,  but  of  the  lesser  and  dis- 
tinct offense  of  absence  without  leave  only,  he  clearly  cannot  legally  be  held 
liable  for  the  reward  by  a  stoppage  of  the  amount  against  his  pay.  In  such 
a  case,  the  instrumentality  resorted  to  by  the  United  States  for  determining 
the  nature  of  his  offense — the  court-martial — having  pronounced  that  it  was 
not  desertion,  the  government  is  bound  by  the  result,  and  to  visit  upon  him 
a  penalty  to  which  a  deserter  only  can  be  subject  would  be  grossly  arbitrary 
and  wholly  unauthorized.  Moreover  such  action  would  be  directly  at 
variance  with  the  terms  of  the  Army  Regulations,'  which  fix  such  liability 


that  the  Attorney -General  be  requested  to  instruct  the  proper  IT.  S.  district  attorney  to 
initiate  proceedings  under  Sec.  5455,  Revised  Statutes.     Dig.  J.  A.  Gen.,  345,  par.  17. 

1  The  reward  should  be  withheld  where  there  is  evidence  of  collusion  between  the 
alleged  deserter  and  the  civil  official.  Advised  that  a  suspicion  of  such  collusion  was 
properly  entertained  in  a  case  where  the  soldier,  after  an  absence  of  but  a  few  days, 
voluntarily  surrendered  himself,  at  or  near  the  post  of  delivery,  to  a  policeman,  who 
turned  him  over,  without  expense  or  difficulty,  to  the  military  authorities,  who  did  not 
treat  him  as  a  deserter,  but  caused  him  to  be  charged,  tried,  and  convicted  as  an  absentee 
'Without  leave  only.    2Wrf.,  p.  848,  par.  83. 

1  Ibid.,  847,  par.  80.    See,  also,  Circular  No.  1,  H.  Q.  A.,  1886. 

•  Parasraph  126,  Army  Regulations  of  1895. 

•  16  Opinions  Att.-Gen.,  474;  Dig.  J.  A.  Gen.,  844,  par.  Id 

•  Dig.  J.  A.  Gen.,  844,  par.  14. 

•  Ibid.,  par.  15. 

•  Par.  136,  A.  R,  1895. 
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upon  the  soldier  tried  in  the  event  only  of  his  conviction  of  desertion,1 
unless  indeed  the  sentence  of  the  court  expressly  forfeits  the  amount. * 

Statutory  Consequences  of  Desertion. — Certain  statutory  consequences 
follow,  by  operation  of  law,  and  not  otherwise,  upon  conviction  of  the 
offense  of  desertion.  These  are:  (1)  the  obligation  to  make  good  the  time 
lost;'  (2)  forfeiture  of  the  rights  of  citizenship;4  (3)  incapacity  to  hold  office 
tinder  the  United  States;  *  (4)  forfeiture  of  retained  pay  and  deposits.*  As 
in  the  case  of  absence  without  leave,  a  person  absent  in  desertion  forfeits  all 
pay  and  allowances  accruing  during  such  unauthorized  absence,  but  these 
forfeitures  are  incurred  on  account  of  the  violation  of  the  terms  of  the  con- 
tract of  enlistment,  not  by  operation  of  law,  but  because  they  have  not  been 
earned. 

The  forfeiture  of  the  rights  of  citizenship,  and  the  incapacity  to  hold 

1  16  Opin.  Att.-Gen.,  474. 

*  Dig.  J.  A.  Gen.,  844,  par.  16.  A  deserter  is  not  chargeable,  under  par.  126,  A.  R. 
1895,  with  the  expenses  of  transportation  therein  specified,  if  his  couviction  has  been 
duly  disapproved;  such  disapproval  being  tantamount  to  an  acquittal.  Ibid.,  849,  par. 
88. 

The  expense  of  the  transportation  of  a  convicted  deserter,  incurred  in  the  course  of  the 
execution  of  his  sentence,  is  not  chargeable  agaiust  the  deserter  under  pur.  126,  A.  R. 
1395,  but  must  be  borne  by  the  United  States.     Ibid.,  par.  89. 

*  Every  soldier  who  deserts  the  service  of  the  Uuited  States  shall  be  liable  to  serve 
for  such  period  as  shall,  with  the  time  he  may  have  served  previous  to  his  desertion,  amount 
to  the  full  term  of  his  enlistment;  and  such  soldier  shall  be  tried  by  a  court-martial  and 
punished,  although  the  term  of  his  enlistment  may  have  elapsed  previous  to  his  being 
Apprehended  and  tried.    48th  Art.  of  War. 

4  All  persons  who  deserted  the  military  or  naval  service  of  the  United  States  and  did 
not  return  thereto  or  report  themselves  to  a  provost- marshal  within  sixty  days  after  the 
issuance  of  the  proclamation  by  the  President  dated  the  eleventh  day  of  March,  eigh- 
teen hundred  and  sixty-five,  are  deemed  to  have  voluntarily  relinquished  and  forfeited 
their  rights  of  citizenship,  as  well  as  their  right  to  become  citizens ;  and  such  deserters 
shall  be  forever  incapable  of  holding  any  office  of  trust  or  profit  under  the  United  States, 
or  of  exercising  any  rights  of  citizens  thereof.     Section  1996,  Revised  Statutes. 

No  soldier  or  sailor,  however,  who  faithfully  served  according  to  his  enlistment  until 
the  nineteenth  day  of  April,  eighteen  hundred  and  sixty-five,  and  who,  without  proper 
authority  or  leave  first  obtained,  quit  his  command  or  refused  to  serve  after  that  date, 
shall  be  held  to  be  a  deserter  from  the  Army  or  Navy;  but  this  section  shall  be  construed 
solely  as  a  removal  of  any  disability  such  soldier  or  sailor  may  have  incurred,  under  the 
preceding  section,  by  the  loss  of  citizenship  and  of  the  right  to  hold  office,  in  consequence 
of  his  desertion.    Section  1997,  ibid. 

*  Every  person  who  hereafter  deserts  the  military  or  naval  service  of  the  United  States, 
or  who,  being  duly  enrolled,  departs  the  Jurisdiction  of  the  district  in  which  he  is 
-enrolled,  or  goes  beyond  the  limits  of  the  United  States,  with  intent  to  avoid  any  draft 
into  the  military  or  uaval  service  lawfully  ordered,  shall  be  liable  to  all  the  penalties  and 
forfeitures  of  section  nineteen  hundred  and  ninety-six.    Section  1999,  ibid. 

1  Any  enlisted  man  of  the  Army  may  deposit  his  savings,  in  sums  not  less  than  five 
/dollars,  with  any  Army  paymaster,  who  shall  furnish  him  a  deposit-book  in  which 
shall  be  entered  the  name  of  the  paymaster  and  of  the  soldier,  and  the  amount,  date, 
and  place  of  such  deposit.  The  money  so  deposited  shall  be  accounted  for  in  the  same 
manner  as  other  public  funds,  and  shall  pass  to  the  credit  of  the  appropriation  for  the 
pay  of  the  Army,  and  shall  not  be  subject  to  forfeiture  by  sentence  of  court-martial, 
hut  shall  be  forfeited  by  desertion,  and  shall  not  be  permitted  to  be  paid  until  final  pay- 
ment on  discbarge,  or  to  the  heirs  or  representatives  of  a  deceased  soldier,  and  that  such 
•deposit  be  exempt  from  liability  for  such  soldier's  debts:  provided  that  the  Government 
shall  be  liable  for  the  amount  deposited  to  the  person  so  depositing  the  same.  Section 
1805,  Rev.  Stat.    See,  also,  Sec.  2488,  ibid. 
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office  under  the  United  States,  imposed  upon  deserters  by  several  statutes,1 
can  be  incurred  only  upon,  and  as  incident  to,  a  conviction  of  desertion  by 
a  general  court-martial,  duly  approved  by  competent  authority.'  These  dis- 
abilities, though  attaching  to  every  such  conviction,  may  be  removed  by  an 
executive  pardon  of  the  offender." 

The  forfeiture  of  pay  and  allowances  prescribed  for  deserters  by  para- 
graphs 132,  1380,  and  1381  of  the  Army  Regulations  of  1895  can  be 
imposed,  in  any  case,  only  upon  a  satisfactory  ascertainment  of  the  fact  of 
desertion.  The  same  may  indeed  legally  be  enforced  in  the  absence  of  an 
investigation  by  a  military  court,  as,  for  instance,  upon  the  restoration  of  a 
deserter  as  such  to  duty  without  trial,  by  the  order  of  competent  authority, 
under  paragraph  132  of  the  Army  Regulations  of  1895.  But  in  general,  in 
this  case  as  in  that  of  the  statutory  liability,  the  forfeiture  can  safely  be 
applied  only  upon  the  trial  and  conviction  by  court-martial  of  the  alleged 
deserter.* 

Approval  of  Conviction  Necessary. — The  conviction  must  of  course  be 
duly  approved;  if  it  be  disapproved,  the  soldier  cannot  legally  be  subjected 
to  the  forfeiture,  since  he  cannot  be  treated  as  a  deserter  in  law.  Nor  can 
he  be  subjected  to  the  forfeiture  if  he  is  acquitted,  though  the  finding  be  dis- 
approved by  the  reviewing  authority.  A  removal,  in  orders  of  the  War 
Department,  of  a  charge  of  desertion  entered  by  mistake  upon  the  rolls 
against  a  soldier  operates  to  relieve  him  of  any  and  all  stoppages  which  have 
been  charged  against  his  pay  account  for  forfeitures  authorized  by  the  Army 
Regulations  in  cases  of  deserters/ 

A  deserter  cannot  legally  be  subjected  to  any  forfeiture  other  than  those 
prescribed  by  statute  or  army  regulation.  He  incurs,  for  example,  no  for- 
feiture of  his  own  personal  property  *  as  a  consequence  of  desertion. 


1  Sections  1996  and  1996,  Revised  Statutes. 

1  Such  is  believed  to  have  been  the  uniform  course  of  ruling  in  the  civil  courts.  See 
State  w.  Symonds,  57  Maine,  148;  Holt  vs.  Holt,  59  id.,  464;  Severance  vs.  Healy,  60 
N.  Hamp.,  448;  Gotcheus  vs.  Matthewson,  61  N.  York,  420  (and  5  Lansing.  214;  53 
Barb.,  152) ;  Huber  vs.  Reilly,  58  Pa.  St.,  112 ;  McCafferty  vs.  Guyer,  59  *«.,  110;  Kurtz 
vs.  Moffitt.  115  U.  S.,  501.  As  to  the  liability  to  make  good  to  the  United  States  the  time  lost 
by  a  desertion,  also  incident  upon  a  conviction  of  this  offense,  see  48th  Article,  §§  1-5. 

1  Dig.  J.  A.  Gen.,  842,  par.  8. 

4  Ibid.  ^  par.  9.  The  restoration  of  a  deserter  to  duty  without  trial,  under  paragraph 
182,  Army  Regulations  of  1895,  does  not  operate  as  an  acquittal,  or  relieve  the  deserter 
from  the  forfeitures  of  pay  including  retained  pay)  incurred  under  paragraphs  1880  and 
1881  of  the  Army  Regulations  (1895).    Ibid.,  342,  par.  8. 

*lbid. 

•  Ibid.,  843,  par.  10.  So  where  certain  property  left  by  a  deserter  in  his  quarters  was 
sold  by  the  authorities  of  the  post  with  intent  to  devote  the  proceeds  to  the  post  fund, 
held  that  such  proceeds,  upon  the  subsequent  arrest  of  the  deserter,  should  be  paid  over 
to  htm.  So  a  soldier  by  reason  of  having  deserted  does  not  forfeit  bounty  money  which 
has  been  paid  him  upon  enlistment  or  subsequently,  or  any  other  money  found  in  his 
possession  upon  his  arrest.  And  such  money  cannot  legally  be  withheld  from  him,  to 
be  appropriated  to  a  regimental  or  post  fund  or  any  other  purpose,  but,  being  his  own 
personal  property,  unaffected  by  his  offense,  must  be  left  in  his  possession.    Ibid. 
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Charges  of  Desertion. — It  has  been  seen  that  the  characteristic  intent  in 
the  offense  of  desertion  is  established  by  the  facts  attending  the  unauthorized 
absence  of  the  deserter  from  his  post  of  duty.  When  those  circumstances 
are  such  as  to  lead  to  the  belief  that  the  offense  of  desertion  has  been  com- 
mitted, that  fact  is  noted  upon  the  records  of  the  command  to  which  the 
alleged  deserter  belonged,  and  such  entry  constitutes  what  is  known  in  the 
military  service  as  a  charge  of  desertion.  The  entry  upon  the  reports  and 
returns  is  in  no  sense  a  military  charge  upon  which  the  accused  can  be 
brought  to  trial;  it  is  the  formal,  official  record  of  a  fact,  made  by  the  proper 
officer  in  obedience  to  law  and  regulations. 

The  effects  of  such  a  charge,  however,  are  important,  since  it  operates  to 
suspend  during  its  existence  all  benefits  that  would  accrue  to  the  accused  as 
a  consequence  of  the  contractual  relation  established  by  him  at  his  enlist- 
ment into  the  military  service.  In  so  far  as  tbe  deserter  is  concerned,  it  is 
also  a  criminal  breach  of  the  enlistment  contract  *  He  ceases  to  be  entitled 
to  pay,  allowances,  or  other  benefits  accruing  upon  enlistment,  his  time 
ceases  to  run,  all  payments  cease,  even  of  sums  due  at  the  date  of  his  deser- 
tion, and  he  becomes  liable  to  apprehension  and  trial  for  the  crime  of  deser- 
tion, under  the  47th  Article  of  War. 

The  charge  so  raised  can  only  be  completely  removed  or  negatived  by 
an  acquittal  after  a  trial  by  a  general  court-martial.  By  several  statutes,1 
however,  the  Secretary  of  War  is  authorized  to  remove  the  charges  of 
desertion  standing  against  the  names  of  certain  soldiers  who  served  in  the 
War  of  the  Rebellion  or  the  War  with  Mexico.  The  action  of  the  War 
Department  under  these  statutes  operates  rather  to  do  away  with  the  conse- 
quences of  the  charge  than  to  blot  out  the  charge  itself,  which,  being  in  its 
nature  a  fact,  cannot  be  changed  by  legislation. 

A  pardon  does  not  operate  retroactively,  and  cannot,  therefore,  "  remove 
a  charge  "  pf  desertion.  It  does  not  wipe  out  the  fact  that  the  party  did 
desert,  nor  can  it  make  the  record  say  that  he  did  not  desert.  It  cannot 
change  facts  of  history.  Nor  can  a  pardon  restore  amounts  which  have  been 
actually  forfeited  by  desertion.1 

The  restoration  of  a  deserter  to  duty  without  trial  •  does  not  operate  as 
an  acquittal,  or  relieve  the  deserter  from  the  forfeitures  of  pay  (including 
retained  pay)  incurred  by  operation  of  law.4 

Abticle  48.  Every  soldier  who  deserts  the  service  of  the  United  States 
shall  be  liable  to  serve  for  such  period  as  shall,  with  the  time  he  may  have 
served  previous  to  his  desertion,  amount  to  the  full  term  of  his  enlistment ; 

»  Acts  of  August  7,  1882,  (22  Stat,  at  Large,  347,)  July  5,  1884.  (28  ibid ,  119.)  May 
17.  1886,  (24  iWtf.,  51, )  March  2,  1889.  (25  tWtf..  869,)  March  2,  1891,  (26  ibid.,  894,)  July 
27,  1892.  (27  ibid.,  278,)  and  March  2,  1896  (28  ibid.,  814).  See,  also,  Dig.  J.  A.  Gen.. 
842,  par.  9. 

1  Dig.  J  A.  Gen.,  851,  par.  47. 

1  Par.  182,  Army  Regulations  of  1895. 

4  Dig.  J.  A.  Gen.,  851,  par.  48 ;  paragraphs  1380  and  1381,  A.  R.  1895. 
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and  such  soldier  shall  be  tried  by  a  court-martial  and  punished,  although  the 
term  of  his  enlistment  may  have  elapsed  previous  to  his  being  apprehended 
and  tried. 

This  Article,  unlike  those  which  have  already  been  discussed,  was  neither 
borrowed  nor  adapted  from  a  corresponding  provision  of  the  British  Military 
Code.  It  appeared  in  statutory  form  in  1802/  but  was  repeated  in  1812  in 
connection  with  an  enactment  authorizing  an  increase  of  the  military  estab- 
lishment, made  necessary  by  the  existence  of  the  war  with  England. 

The  liability  to  make  good  the  time  lost  by  his  unauthorized  absence 
attaches  to  a  deserter,  as  such,  whatever  his  status  or  the  disposition  of  his 
case.  This  liability  is  quite  distinct  from  the  liability  to  punishment.  It 
results  from  the  violation  of  his  contract,  and  this  contract  is  subject  to  the 
law  of  specific  performance.  It  attaches  although  he  may  not  have  been 
convicted  of  the  offense,  although  the  statute  of  limitation  may  have  taken 
effect  in  his  case  (whether  or  not  sustained  as  a  plea  on  a  trial  by  court- 
martial),  although  he  may  have  been  pardoned,  and  although  he  may  have 
been  restored  to  duty  without  trial.  The  liability  does  not  attach,  however, 
to  mere  absentees  without  leave.' 

As  a  conviction  is  not  essential  or  material  to  the  enforcement  of  the 
obligation  enjoined  by  this  Article,  so  if  there  be  a  trial  and  conviction  it  is 
not  essential  or  material  that  the  completing  of  the  term  of  service  should 
be  specifically  prescribed  as  a  penalty  in  the  sentence.  And  so  a  deserter 
accepting  a  restoration  to  duty  without  trial  is  liable  to  be  required  to  make 
good  the  time  lest  by  his  desertion  though  the  order  restoring  him  makes  no 
mention  of  such  a  condition.1 


1  Bee  8ec.  18,  Act  of  March  16,  1802,  (2  Stat,  at  Large,  186,)  Act  of  January  11, 1812. 
(2  Stat,  at  Large,  673,)  and  January  29,  1813.  (2  ibid.,  796). 

*  Dig.  J.  A.  Gen.,  43.  par.  8.  The  liability  to  make  good  to  the  United  States  the 
time  lost  by  desertion,  enjoined  by  the  first  clause  of  this  Article,  is  independent  of  any 
punishment  which  may  be  imposed  by  a  court-martial,  on  conviction  of  the  offense  ;  it 
need  not,  therefore,  be  adjudged  or  mentioned  in  terms  in  a  sentence.*  If  the  convic- 
tion is  disapproved,  the  legal  status  of  the  accused  is  the  same  as  if  he  had  been 
acquitted,  and  the  obligation  of  additional  service  is  of  course  not  incurred.  Ibid.,  42, 
par.  1. 

Where  a  deserter  was  sentenced  to  imprisonment  for  the  "balance  of  his  term,"  held 
that  he  was  not  absolved  from  the  obligation  to  make  good  time  lost;  these  words  refer- 
ring to  the  balance  of  the  term  of  his  original  enlistment.     Ibid.,  par.  2. 

The  time  passed  by  a  deserter  In  confinement  under  sentence  cannot  be  computed  as 
a  part  of  the  period  required  by  the  Article  to  be  made  good  to  the  United  States,  such 
time  not  being  a  time  of  military  service,  but  of  punishment.  Nor  can  the  period  of 
confinement  be  credited  where  the  sentence  is  remitted  before  it  is  fully  executed.  So 
time  passed  by  the  deserter  in  arrest  or  confinement  (or  in  hospital)  while  waiting  trial 
or  action  upon  his  sentence  cannot  be  so  computed.     Ibid.,  48,  par.  8. 

1  Ibid.,  44,  par.  9.  The  enforcement  of  the  liability,  where  enforced  at  all,  is  gener- 
ally postponed  till  after  the  execution  of  the  punishment  (if  any)  imposed  upon  the 
deserter  by  his  sentence.  A  deserter  may  still  be  required  to  make  good  the  time  included 
in  his  unauthorized  absence  from  the  service,  although  his  terra  of  enlistment  has  expired 

*  Until  a  period  so  late  as  1848  the  opposite  view  prevailed,  and  the  statute  was  regarded  as  creatine 
a  liability  which  could  only  be  made  operative  by  the  sentence  of  a  court-martial.    See  G.  0. 45  A.  G 
0.»  1848.  * 
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The  United  States  may  waive  the  liability  imposed  by  the  first  clause  of 
the  Article.  It  is  in  fact  waived  where  the  deserter,  without  being  required 
to  perform  the  service,  is  discharged  by  one  of  the  officials  authorized  by 
Article  4  to  discharge  soldiers.  So  it  is  waived  where  the  soldier  is  adjudged 
to  be  dishonorably  discharged  by  sentence  of  court-martial,  and  this  punish- 
ment is  duly  approved  and  thereupon  executed.1 

The  provision  of  the  second  clause  of  this  Article  applies  only  to  deser- 
tions committed  while  the  soldier  is  duly  in  the  service  and  before  his  term 
of  enlistment  has  expired.  A  deserter  who  has  been  duly  discharged  from 
the  service  of  course  does  not  remain  amenable  to  trial  under  this  Article.1 

The  liability  to  trial  and  punishment  imposed  by  the  second  clause  of 
the  Article  is  subject  to  the  limitation  of  prosecutions  prescribed  by  Article 
103. ' 

ABTICLE  49.  Any  officer  who,  having  tendered  his  resignation,  quits  his 
post  or  proper  duties  without  leave,  and  with  intent  to  remain  permanently 
absent  therefrom,  prior  to  due  notice  of  the  acceptance  of  the  same,  shall  be 
deemed  and  punished  as  a  deserter. 

This  requirement,  like  that  contained  in  the  preceding  Article,  is  new  to 
the  United  States  service.  It  first  appeared  in  statutory  form  as  Section  2 
of  the  Act  of  August  5,  1861/  and  in  its  present  form  as  No.  49  of  the 
Articles  of  1874. 

To  constitute  an  offense  of  constructive  desertion  under  this  Article,  the 
tender  of  resignation  and  the  subsequent  departure  of  the  officer  from  his 
command  must  be  established;  the  latter  act  being  combined  with  the 
intent  of  remaining  "permanently  absent  therefrom."  This  would  be 
shown,  as  is  the  case  of  the  intent  in  desertion,  by  the  circumstances  attend- 
ing the  departure  of  the  officer  and  by  his  subsequent  conduct.  When  these 
elements  have  been  established  a  case  of  constructive  desertion  exists,  to 
which  the  penalties  consequent  upon  conviction  of  desertion  attach  by 
operation  of  law. 

ABTICLE  50.  No  non-commissioned  officer  or  soldier  shall  enlist  himself 
in  any  other  regiment,  troop,  or  company  without  a  regular  discharge  from 
the  regiment,  troop,  or  company  in  which  he  last  served,  on  a  penalty  of  being 
reputed  a  deserter,  and  suffering  accordingly.  And  in  case  any  officer  shall 
knowingly  receive  and  entertain  such  non-commissioned  officer  or  soldier,  or 
shall  not,  after  his  being  discovered  to  be  a  deserter,  immediately  confine  him 
and  give  notice  thereof  to  the  corps  in  which  he  last  served,  the  said  officer 
shall,  by  a  court-martial,  be  cashiered. 

pending  a  term  of  confinement  adjudged  bim  by  court-martial  on  conviction  of  his 
offense,  provided  he  has  not  been  discharged.    Dig.  J.  A.  Gen.,  43,  par.  4. 

1  Ibid.,  par.  5. 

1  Ibid.,  par.  6. 

•  P>id.t  par.  7. 

4  Section  2,  Act  of  August  5,  1861  (12  Stat,  at  Large,  816). 
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Although  this  requirement  had  formed  a  part  of  the  English  Articles  of 
War  for  a  number  of  years,  it  was  not  formally  embodied  in  the  Mutiny 
Act  until  1783.  It  will  be  found  as  Article  3,  Section  6,  of  the  British 
€ode  of  1774:,  as  Article  3,  Section  5,  of  the  American  Articles  of  1776,  and 
as  No.  22  of  the  Articles  of  1806. 

This  Article  in  its  first  clause  does  not  create  a  specific  offense,  or  one 
distinct  from  the  desertion  made  punishable  in  the  47th  Article,  but  declares 
in  effect  that  a  soldier  who  abandons  his  regiment  shall  be  deemed  none  the 
less  a  deserter  although  he  may  forthwith  re-enlist  in  a  new  regiment.  It 
does  not  render  the  act  of  re-enlistment  a  desertion,  but  simply  makes  the 
re-enlistment,  under  the  circumstances  indicated,  prima  facie  evidence  of  a 
desertion  from  the  previous  enlistment  from  which  the  soldier  has  not  been 
discharged,  or,  more  accurately,  evidence  of  an  intent  not  to  return  to  the 
same.1  The  object  of  the  provision,  as  it  originally  appears  in  the  British 
Code,  apparently  was  to  preclude  the  notion,  that  might  otherwise  have  been 
entertained,  that  a  soldier  would  be  excused  from  repudiating  or  departing 
from  his  original  contract  of  enlistment,  provided  he  presently  renewed  his 
obligation  in  a  different  portion  of  the  military  force.* 

The  second  clause  of  the  Article  gives  an  added  sanction  to  the  first,  by 
making  it  an  offense,  highly  penal  in  character,  "  in  case  any  officer  shall 
knowingly  receive  and  entertain  such  non-commissioned  officer  or  soldier,  or 
shall  not,  after  his  being  discovered  to  be  a  deserter,  immediately  confine 
him  and  give  notice  thereof  to  the  corps  in  which  he  last  served,  the  said 
officer  shall  by  a  court-martial  be  cashiered."  The  gravity  of  the  offense  is 
thus  seen  to  be  measured  by  the  mandatory  sentence  of  cashiering  which  a 
court-martial  is  required  to  impose  upon  an  officer  found  guilty  of  having 
received  or  entertained  a  deserter,  or,  knowing  a  soldier  to  be  such,  in  not 
causing  him  to  be  immediately  confined,  and  notice  given  to  the  corps  in 
which  he  last  served.' 

ABTICLE  51.  Any  officer  or  soldier  who  advises  or  persuades  any  other 
officer  or  soldier  to  desert  the  service  of  the  United  States  shall,  in  time  of 
war,  suffer  death,  or  such  other  punishment  as  a  court-martial  may  direct  ; 


1  Dig.  J.  A.  Gen.,  44.  par.  1.  See  GeD.  Court-martial  Order  No.  129,  Department  of 
the  Missouri.  1872  ;  do.  77,  idem,  1874. 

*  Ibid ,  45,  par.  1.  See,  also,  Samuel,  830,  881.  Tbe  provision  was  first  embodied 
in  the  Mutiny  Act  in  1783. 

Held  that  an  enlisted  marine,  who  abandoned  the  marine  corps  without  a  discharge  and 
enlisted  in  the  Army,  could  not  be  "  reputed  a  deserter"  according  to  the  terms  of  this 
Article  :  but  advised  that  be  turned  over  to  the  commandant  of  that  corps  for  the  proper 
disposition  and  action.     Dig  J.  A.  Gen.,  45,  par.  2. 

Where  a  soldier  enlisted  in  a  certain  regiment  after  being  officially  notified  that  he 
was  duly  discharged  from  a  previous  enlistment,  but  without  having  received  the  written 
certificate  and  evidence  of  his  discharge,  which  by  mistake  or  accident  had  not  been 
delivered  to  him  as  required  by  Article  4,  held  that  he  could  not  properly  be  "reputed" 
or  charged  as  a  deserter.    Ibid.,  par.  8. 

•  Samuel,  331,  832. 
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and  in  time  of  peace,  any  punishment,  excepting  death,  which  a  court-martial 
may  direct. 

This  Article  is  in  substance  a  re-enactment  of  Article  4,  Section  6,  of 
the  British  Code  of  1774,  Article  4,  Section  6,  of  the  American  Articles  of 
1776,  and  No.  23  of  the  Articles  of  1806,  to  which  the  requirement  of  the 
Act  of  May  29,  1830,1  has  been  added,  prohibiting  the  imposition  of  the 
death  penalty  for  the  offense  of  desertion  when  committed  in  time  of  peace. 

The  acts  described,  which  in  this  Article  are  made  substantive  military 
offenses,  are  such  in  fact  as  to  confer  upon  those  committing  them  the 
character  of  accessories  before  the  fact  to  the  crime  of  desertion.  By  the 
terms  of  the  original  Article  it  was  not  necessary  that  there  should  have 
been  an  actual  desertion  to  constitute  the  offense  contemplated;  it  was  suffi- 
cient, without  looking  to  the  consequence  (which  depended  not  on  the  will 
of  the  person  counselling  the  act),  that  the  advice  be  given  or  the  persuasion 
used ;  for  in  that  is  the  entire  offense,  so  far  as  it  can  connect  itself  with  the 
person  giving  the  counsel.'  In  our  own  service,  however,  the  provision  has 
been  more  strictly  construed,  and  it  has  been  held  that  to  constitute  the 
offense  of  advising  to  desert  it  is  not  essential  that  there  should  have  been 
an  actual  desertion  by  the  party  advised.  It  has  been  held  otherwise,  how- 
ever, as  to  the  offense  of  persuading  to  desert:  to  complete  this  offense  the 
persuasion  should  have  induced  the  act/ 

Abticle  52.  It  is  earnestly  recommended  to  all  officers  and  soldiers  dilu 
gently  to  attend  divine  service.     Any  officer  who  behaves  indecently  or 

1  Act  of  Hay  29,  1880  (4  Stat,  at  Large,  418). 

1  Samuel,  839. 

*  Dig.  J.  A.  Gen.,  45,  par.  1.  A  declaration  made  by  one  soldier  to  another  of  a 
willingness  to  desert  with  him  in  case  he  should  decide  to  desert,  held  not  properly  an 
advising  to  desert,  in  the  sense  of  this  Article.     Ibid.,  45,  par.  1. 

Section  5455,  Revised  Statutes,  contains  the  requirement  that  "  every  person  who 
entices  or  procures,  or  attempts  or  endeavors  to  entice  or  procure,  any  soldier  in  the 
military  service  of  the  United  States,  or  who  has  been  recruited  for  such  service,  to 
desert  therefrom,  or  who  aids  any  such  soldier  in  deserting  or  attempting  to  desert  from 
such  service,  or  who  harbors,  conceals,  protects,  or  assists  any  such  soldier  who  may 
have  deserted  from  such  service,  knowing  him  to  have  deserted  therefrom,  or  who 
refuses  to  give  up  and  deliver  such  soldier  on  the  demand  of  any  officer  authorized  to 
receive  him,  shall  be  punished  by  imprisonment  not  less  than  six  months  nor  more  than 
two  years,  and  by  a  fine  not  exceeding  five  hundred  dollars;  and  every  person  who  en- 
tices or  procures,  or  attempts  or  endeavors  to  entice  or  procure,  any  seaman  or  other 
person  in  the  naval  service  of  the  United  States,  or  who  has  been  recruited  for  such  ser- 
vice, to  desert  therefrom,  or  who  aids  any  such  seaman  or  other  person  in  deserting  or 
in  attempting  to  desert  from  such  service,  or  who  harbors,  conceals,  protects,  or  assists 
any  such  seaman  or  other  person  who  may  have  deserted  from  such  service,  knowing 
him  to  have  deserted  therefrom,  or  who  refuses  to  give  up  and  deliver  such  sailor  or 
other  pereon  on  the  demand  of  any  officer  authorized  to  receive  him,  shall  be  punished 
by  imprisonment  not  less  than  six  months  nor  more  than  three  years,  and  by  a  fine  of 
not  more  than  two  thousand  dollars,  to  be  enforced  in  any  court  of  the  United  States 
having  jurisdiction."  * 


*  Where  a  civil  official,  having  made  an  arrest  of  a  deserter,  concealed  him  from  the  military  au- 
thorities, and  afterwards  permitted  or  connived  at  his  escape,  recommended  that  the  Attorney-Gen- 
eral be  requested  to  instruct  the_proper  United  States  district-attorney  to  initiate  proceedings  under 
Section  5455,  Revised  Statutes.    Dig.  Opin.  J.  A.  Gen.,  845,  par.  17. 
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irreverently  at  any  place  of  divine  worship  shall  be  brought  before  a  general 
court-martial,  there  to  be  publicly  and  severely  reprimanded  by  the  president 
thereof  Any  soldier  who  so  offends  shall,  for  his  first  offense,  forfeit  one 
sixth  of  a  dollar ;  for  each  further  offense  he  shall  forfeit  a  like  sum,  and 
shall  be  confined  twenty-four  hours.  The  money  so  forfeited  sJuill  be  deducted 
from  his  next  pay,  and  shall  be  applied,  by  the  captain  or  senior  officer  of  his 
troop,  battery,  or  company,  to  the  use  of  the  sick  soldiers  of  the  same. 

The  first  provision  respecting  divine  service,  in  the  Articles  of  1662- 
1663,  required  chaplains  to  "  read  the  Common  Prayers  of  the  Church  of 
England  to  the  Soldiers  respectively  under  their  charge,  and  to  preach  to 
them  as  often  as  with  convenience  shall  be  thought  fit;  and  if  any  neglect 
his  duty  herein,  he  to  be  punished  at  discretion;  and  every  Officer  or 
Soldier  absent  from  prayers  shall,  for  every  absence,  lose  a  day's  pay  to  His 
Majesty."  The  direction  for  daily  service  was  not  of  long  continuance,  for 
the  Articles  of  1673  made  mention  only  of  Sundays  and  of  public  festival* 
and  fasts.  The  requirement  assumed  its  present  form  in  the  Articles  of 
1717  and  appears  as  Article  1,  Section  1,  of  the  British  Code  of  1774,  as 
Article  2,  Section  1,  of  the  American  Articles  of  1776 ;  the  positive  command 
of  the  British  Article  being  modified  in  form  to  an  earnest  recommendation, 
in  which  shape  it  appears  as  No.  2  of  the  Articles  of  1806.  The  several 
codes  prior  to  and  including  that  of  1806  contained  a  requirement  impos- 
ing a  special  penalty  upon  chaplains  for  a  failure  to  perform  their  duties  by 
reason  of  unauthorized  absence.  As  chaplains  were  placed  upon  the  footing 
of  commissioned  officers  of  the  Army,  by  the  Act  of  April  9,  1864,1  they 
became  subject  to  the  same  penalties  for  absence  without  leave  as  applied  to 
other  commissioned  officers,  and  this  provision  was  therefore  omitted  from 
the  Articles  of  War  in  the  revision  of  1874. 

ABTICLE  53.  Any  officer  who  uses  any  profane  oath  or  execration  shaft, 
for  each  offense,  forfeit  and  pay  one  dollar.  Any  soldier  who  so  offends 
shall  incur  the  penalties  provided  in  the  preceding  article ;  and  all  moneys 
forfeited  for  such  offenses  shall  be  applied  as  therein  provided. 

Not  a  little  space  is  devoted  in  the  earlier  military  codes  to  provisions 
calculated  to  insure  respect  for  the  Articles  of  Faith  of  the  Church  of 
England.  By  the  middle  of  the  eighteenth  century  these  clauses  had  been 
considerably  reduced  in  number  and  severity;  such  as  remained,  however, 
were  adopted  by  Congress  in  the  Articles  of  1776.  Mere  profanity,  as  dis- 
tinguished from  blasphemy,  and  profanation  of  the  Articles  of  Faith,  was 
forbidden  in  Article  3  of  the  Prince  Eupert  Code  in  the  following  terms: 
44  whosoever  shall  use  any  unlawful  oath  or  Execration  (whether  Officer  or 
Souldier),  shall  incur  the  penalty  as  exprest  in  the  1st  Article"  (enjoining 
attendance  upon  divine  service)."     This  provision  is  repeated  in  the  Articles 

1  13  Stat,  at  Large,  46. 
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of  James  II.,  and  appears  as  Article  2,  Section  1,  of  the  British  Code  of  1774, 
and  as  Article  3,  Section  1,  of  the  American  Articles  of  1776,  in  which,  for 
the  first  time,  was  embodied  the  requirement  which  is  contained  in  the  first 
clause  of  the  present  Article  imposing  a  fine  of  one  dollar  for  each  offense, 
when  committed  by  a  commissioned  officer.  The  provision  was  reenacted 
in  the  Articles  of  1806  and  1874  without  substantial  change. 

ABTICLE  54.  Every  officer  commanding  in  quarters,  garrison,  or  on  the 
march  shall  keep  good  order,  and,  to  the  utmost  of  his  power,  redress  all 
abuses  or  disorders  which  may  be  committed  by  any  officer  or  soldier  under 
his  command ;  and  if,  upon  complaint  made  to  him  of  officers  or  soldiers 
beating  or  otliertoise  ill-treating  any  person,  disturbing  fairs  or  markets,  or 
committing  any  kind  of  riot,  to  tlie  disquieting  of  the  citizens  of  the  United 
States,  he  refuses  or  omits  to  see  justice  done  to  the  offender ',  and  reparation 
made  to  the  party  injured,  so  far  as  part  of  the  offender's  pay  shall  go  toward 
such  reparation,  he  shall  be  dismissed  from  the  service,  or  otherwise  punished, 
as  a  court-martial  may  direct. 

This  provision  appears  as  Article  2,  Section  9,  of  the  British  Code  of 
1774,  as  Article  1,  Section  9,  of  the  American  Articles  of  1776,  and  as  No. 
32  of  the  Articles  of  1806. 

44  It  is  at  all  times  most  desirable  that  an  army  whilst  marching  through 
a  foreign  territory,  and  much  more  through  its  own  country  or  that  of  an 
ally,  should  conciliate  the  people  by  its  peaceable  demeanor  and  render  the 
progress  through  it  as  little  inconvenient  or  prejudicial  to  the  common 
inhabitants  as  may  be.  The  same  is  also  to  be  desired  of  its  conduct  during 
its  temporary  sojournment  in  quarters  or  in  garrison."  l 

This  Article  is  directory  upon  the  commanding  officers  of  military  posts 
or  troops  in  the  field  in  two  particulars:  First,  in  requiring  justice  to  bfr 
done  to  the  offender.  This  duty  is  performed  by  bringing  the  accused  to 
trial  by  court-martial  under  appropriate  charges;  Second,  in  requiring 
reparation  to  be  made  to  the  party  injured,  to  the  extent  of  the  offender's 
pay.  This  is  a  summary  proceeding  which  is  .regulated  in  a  proper  case  by 
the  terms  of  General  Orders  of  the  War  Department. 

Procedure. — The  procedure  under  this  Article*  is  as  follows:  The  citizen 
aggrieved  tenders  a  "  complaint "  under  oath,  charging  the  injury  against  a 
particular  soldier  or  soldiers,  described  by  name  (if  known),  regiment,  etc., 
and  accompanied  by  evidence  of  the  injury,  and  of  the  instrumentality  of 
the  person  or  persons  accused.  If  such  evidence  be  satisfactory,  the  com- 
manding officer  has  the  damages  assessed  by  a  board,  and  makes  order  for 
such  stoppage  of  pay  as  will  be  sufficient  for  the  "  reparation  "  enjoined  by 
the  Article.  The  commander  must  have  a  proper  case  presented  to  him ;  he 
cannot  legally  proceed  of  his  own  motion.* 

i  Samuel,  539.  ■  See  General  Orders  No.  85,  War  Department,  of  1868. 

•  Dig.  J.  A.  Gen.,  47,  par.  7.    The  puy  of  the  offender  or  offenders  can  be  resorted  to- 
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The  stoppage  contemplated  is  quite  distinct  from  a  punishment  by  fine, 
and  it  cannot  affect  the  question  of  the  summary  reparation  authorized  by 
the  Article,  that  the  offender  or  offenders  may  have  already  been  tried  for 
the  offense  and  sentenced  to  forfeiture  of  pay.  In  such  a  case,  indeed,  the 
forfeiture,  as  to  its  execution,  would  properly  take  precedence  of  the 
stoppage.  On  the  other  hand,  where  the  stoppage  is  first  duly  ordered 
under  the  Article,  it  has  precedence  oyer  a  forfeiture  subsequently  adjudged 
for  the  offense.1 

ABTICLE  55.  All  officers  and  soldiers  are  to  behave  themselves  orderly  in 
quarters  and  on  the  march  ;  and  whoever  commits  any  waste  or  spoil,  either 
in  walks  or  trees,  parks,  warrens,  fish-ponds,  houses,  gardens,  grain-fields, 
inclosures,  or  meadows,  or  maliciously  destroys  any  property  whatsoever 
belonging  to  inhabitants  of  the  United  States,  (unless  by  order  of  a  general 
officer  commanding  a  separate  army  in  the  field,)  shall,  besides  such  penalties 
as  he  may  be  liable  to  by  law,  be  punished  as  a  court-martial  may  direct. 

This  requirement  appears  as  Article  16,  Section  14,  of  the  British  Code 
of  1774,  as  Article  16,  Section  13,  of  the  American  Articles  of  1776,  and  as 
No.  54  of  the  Articles  of  1806.  The  reason  assigned  for  the  excepting  clause 
in  the  British  Articles  of  1774,  and  in  the  corresponding  provision  of  the 
American  Articles  of  1776,  and  which  is  declared  in  the  former  "  to  annoy 
rebels  or  other  enemies  in  arms  against  Us,"  and  in  the  latter  "  to  annoy 

only  for  the  purpose  of  the  "  reparation."  A  military  commander  can  have  no  author- 
ity to  add  a  further  amount  of  stoppage  by  way  of  punishment.  Dig.  J.  A.  Gen.,  47, 
par.  5. 

1  Ibid.,  46,  par.  2.  Held  that,  as  an  agency  for  assessing  the  amount  of  the  damage, 
a  court-martial  could  not  properly  be  substituted  for  the  board,  directed  by  G.  O.  35, 
Hdqrs.  of  Army,  1868,  to  be  convened  for  such  purpose.     Ibid.,  par.  6. 

It  does  not  affect  the  question  of  reparation  under  the  Article  that  the  offender  or 
offenders  may  be  criminally  liable  for  the  injury  committed,  or  may  have  been  punished 
therefor  by  the  civil  authorities.     Ibid.,  par.  8. 

Held  that  the  remedial  provision  of  this  Article  could  not  be  enforced  in  favor  of 
military  persons,  or  in  favor  of  the  United  States,  or  to  indemnify  parties  for  property 
stolen  or  embezzled.    Ibid.,  par.  4. 

Where  proof  was  duly  made  under  this  Article  of  injury  done  by  some  persons  of  a 
command,  but  the  active  perpetrators  could  not  upon  investigation  be  determined,  and 
it  appeared  that  the  entire  command  was  present  and  implicated,  held  that  the  stoppage 
might  legally  be  made  against  all  the  individuals  present.     Ibid.,  par.  8. 

In  a  few  cases  a  stoppage  of  the  pay  of  an  entire  regiment  for  damage  to  private 
property  committed  by  its  members  has  been  sanctioned  as  authorized  under  the 
general  remedial  provisions  of  this  Article.     Ibid.,  46,  par.  1. 

While  this  Article  would  certainly  appear  to  contemplate  the  making  of  reparation 
for  injuries  done  to  the  persons  of  citizens  rather  than  for  injuries  done  to  their  property, 
yet  advised,  in  view  of  the  precedents,  that  it  might  probably  be  regarded  as  within  the 
equity  of  the  Article  to  indemnify  a  citizen  for  wanton  injury  done  to  his  property  by  a 
soldier  or  soldiers,  by  means  of  a  stoppage  against  his  or  their  pay,  summarily  ordered 
upon  investigation  by  the  commanding  officer.*    Ibid. 

•  See,  also,  G.  O.  85,  Hdqrs.  of  Army,  1888,  construing  this  Article,  and  prescribing  the  proceeding; 
under  it,  reparation  for  injury  to  property  as  well  as  person  being  authorized.  The  Article,  however, 
is  antiquated  in  form  and  indefinite  and  incomplete  in  its  provisions,  and  calls  for  repeal  or  amend* 
ment.  For  the  principal  cases  In  which  it  has  been  applied  in  our  practice,  the  student  is  referred  to  G. 
O.  4.  Dept.  of  the  Ohio,  1863:  do.  188,  Dept.  of  the  Gulf,  1864;  do.  161,  Dent,  of  Washington,  1865;  do.  69 


d  .  1WMJ;  do.  74.  Dept.  of  Arkansas,  1865;  do.  48,  55,  Dept.  of  Louisiana,  1866;  do.  6,  Dept  of  the  Cum- 
>erl>ind.  1867:  do.  10,  Dept.  of  the  South,  1870. 
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rebels  or  other  enemies  in  arms  against  said  States,"  is  omitted  from  the 
re-enactments  of  1806  and  1874. 

The  acts  of  trespass,  etc.,  indicated  in  this  Article  are  made  punishable 
as  special  breaches  of  discipline,  and  less  for  the  protection  of  citizens  than 
for  the  maintenance  of  the  orderly  behavior  and  morale  of  the  military  force.1 

The  55th  Article  makes  an  exception  in  respect  to  property  destroyed 
"by  order  of  a  general  officer  commanding  a  separate  army  in  the  field." 
This  is  believed  to  be  the  only  case  in  which,  by  a  formal  enactment  of 
Congress,  obedience  to  the  orders  of  a  superior  can  be  pleaded  in  bar  to  an 
action  for  damages  growing  out  of  the  destruction  of  the  private  property  of 
an  inhabitant  of  the  United  States  by  an  officer  or  soldier.  The  excepting 
clause  operates  to  transfer  the  responsibility  from  the  person  by  whom  the 
destruction  was  committed  to  the  officer  ordering  the  particular  property 
to  be  destroyed. 

ABTICLE  56.  Any  officer  or  soldier  who  does  violence  to  any  person  bring- 
ing provisions  or  other  necessaries  to  the  camp,  garrison,  or  quarters  of  the 
forces  of  the  United  States  in  foreign  parts,  shall  suffer  death,  or  such  otfier 
punishment  as  a  court-martial  may  direct. 

As  it  is  impracticable  for  armies  to  carry  along  with  them  the  necessary 
provisions  for  their  consumption  during  a  lengthened  campaign,  and  as  they 
must  in  a  great  measure  depend  for  their  supply  on  the  countries  through 
which  they  pass,  be  they  friendly  or  hostile,  it  is  at  all  times  for  the  interest 
of  such  armies,  and  has  therefore  been  the  peculiar  care  of  the  generals  com- 
manding them,  to  encourage  and  protect  countrymen  and  others  in  bring- 
ing provisions  to  the  camp.  The  military  regulations  have  been  uniform 
at  all  times  in  awarding  the  extreme  punishment  of  death  to  soldiers  who 
should  do  any  violence  to  the  persons  of  those  who  furnish  the  army  witji 
provisions,  or  to  their  goods  or  merchandise.'  Such  conduct  was  forbidden 
under  penalty  of  death  by  the  war  statutes  of  Henry  V.,  as  well  as  by  those 
of  Elizabeth  and  Charles  I. 

Article  35  of  the  Prince  Rupert  Code  contains  the  requirement  that 
"  whoever  shall  do  violence  to  any  who  shall  bring  victuals  to  the  camp  or 
garrison,  or  shall  take  his  horse  or  goods,  shall  suffer  death,  or  such  other 
punishment  as  he  shall  be  sentenced  to  by  Our  General  Court-Martial." 
The  provision  was  repeated  as  Article  33  of  the  Code  of  James  II.  and 
appears  in  its  present  form  as  Article  11,  Section  14,  of  the  British  Code  of 

1  Dig.  J.  A.  Gen  ,  48.  par.  1.  Where,  under  the  charge  of  "  maliciously  destroying 
property"  in  violation  of  this  Article,  the  court  convicted  the  accused,  except  as  to  the 
word  "  maliciously,"  nnd  imposed  sentence,  held  that  hy  this  exception  in  its  finding 
of  the  gist  of  the  offense  charged  the  court  had  in  fact  acquitted  the  accused  of  the 
same,  and  that  the  form  of  its  judgment  was  therefore  irregular  and  improper ;  and 
advised  that  the  proceedings  be  returned  to  the  court  for  revision,  so  that  it  might  either 
formally  acquit  the  accused  altogether  or  find  him  not  guilty  of  the  charge,  bnt  guilty 
of  "conduct  to  the  prejudice  of  good  order  and  military  discipline.'1    Ibid.,  par.  2. 

1  Samuel,  560-562. 
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1774,  as  Article  11,  Section  13,  of  the  American  Articles  of  1776,  and  as 
No.  57  of  the  Articles  of  1800. 

ABTICLE  57.  Whosoever,  belonging  to  the  armies  of  the  United  States  in 
foreign  parts,  or  at  any  place  within  the  United  States  or  their  Territories 
during  rebellion  against  the  supreme  authority  of  tlie  United  States,  forces  a 
safeguard,  shall  suffer  death. 

Article  10  of  the  Prince  Rupert  Code  contained  the  following  provision 
on  this  subject:  "  Whoever  shall  presume  to  violate  Our  Safe-guard,  Safe- 
Conduct,  or  Protection  (knowing  the  same),  shall  suffer  death  or  such  other 
punishment  as  shall  be  inflicted  upon  him  by  Our  General  Court-Martial.'9 
It  will  be  observed  that  this  provision  is  considerably  more  comprehensive  in 
its  terms  than  the  present  Article,  inasmuch  as  all  forms  of  instruments, 
similar  in  tenor  to  safeguards,  suoh  as  safe-conducts  and  the  like,  are 
included  within  the  6cope  of  the  Article.  The  requirement  appears  aa 
Article  17,  Section  14,  of  the  British  Code  of  1774,  as  Article  17,  Section 
13,  of  the  American  Articles  of  1776,  and  as  No.  55  of  the  Articles  of  1806* 

The  British  Military  Codes  have  always  made  a  distinction  between 
offenses  committed  within  the  territorial  limits  of  the  United  Kingdom  and 
those  committed  outside  of,  or  beyond,  such  jurisdiction.  This  has  been  the 
case  to  a  marked  degree  since  the  passage  of  the  first  Mutiny  Act,  and  the 
distinction  has  been  repeatedly  made  in  the  Mutiny  Acts  themselves.  This, 
distinction  was  based  upon  the  fact  that  the  exercise  of  military  jurisdiction 
in  certain  cases  would  not  be  sanctioned  by  Parliament  if  attempted  within 
the  territorial  limits  above  stated;  without  such  limits,  or  in  "  foreign 
parts,9'  in  the  language  of  the  Articles  and  Mutiny  Acts,  the  common  law 
not  being  operative,  no  such  conflict  of  jurisdiction  could  arise.  As  no  such 
jurisdictional  question  was  likely  to  arise  in  the  military  procedure  of  the 
United  States,  the  words  "  foreign  parts "  were  omitted  from  all  the 
Articles  except  two,  the  56th  and  57th  of  the  present  Code. 

A  doubt  having  arisen,  during  the  pendency  of  the  War  of  the  Rebellion,, 
as  to  the  power  of  a  court-martial  to  try  an  offense  under  the  Article  when 
committed  in  a  State  in  rebellion  against  Federal  authority  but  within  the 
territory  of  the  United  States,  the  clause  "  or  at  any  place  within  the  United 
States  or  their  Territories  during  rebellion  against  the  supreme  authority  of 
the  United  States  "  was  added  to  the  Article.1 

1  Section  5,  Act  of  July  13. 1861,  (12  Stat,  at  Large,  257,)  and  Act  of  July  81,  1861 
(12  ibid  ,  340).  In  its  present  form  the  Article  confers  upon  a  general  court-martial 
jurisdiction  to  try  the  offense  of  forcing  a  safeguard  in  two  cases :  (1)  when  the  offense  is 
rommitted  in  "  foreign  parts,"  and  (2)  when  committed  within  the  territorial  limits  of  the 
United  States  during  rebellion  against  their  authority.  It  may  be  questioned,  however, 
whether  the  offense  would  be  so  triable  if  committed  within  the  territory  of  the  United 
States  during  invasion  by  a  foreign  power,  and  in  the  theatre  of  active  military  opera* 
tions.  In  such  a  case  it  is  believed  that  resort  would  have  to  be  had  to  the  military 
commission,  the  grant  of  jurisdiction  to  a  court-martial,  in  the  57th  Article,  not  being 
dufflciently  comprehensive. 
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Safeguards. — A  safeguard  is  a  written  instrument  issued  by  the  general 
commanding  an  army  in  the  field,  for  the  purpose  of  affording  protection  to 
the  person  or  property  of  a  non-combatant  within  the  theatre  of  active  mili- 
tary operations.  The  instrument  is  ordinarily  issued  in  the  form  of  an  order 
in  writing,  signed  by  the  commanding  general  and  authenticated  by  the 
signature  of  a  principal  officer  of  the  staff,  and  is  posted  on  the  premises  to 
-which  it  is  intended  to  afford  protection.  An  escort  or  guard  may  or  may 
not  be  furnished  to  enforce  respect  to  its  terms.  It  is  not  necessary  to 
specify  in  the  instrument  itself  the  precise  amount  of  protection  that  is  to 
be  afforded,  since  it  is  the  purpose  of  the  commanding  general,  in  issuing 
the  safeguard,  to  guarantee  a  complete  immunity  from  interference  in 
behalf  of  the  person  or  property  therein  mentioned. 

Forcing  a  Safeguard. — The  offense  of  forcing  a  safeguard  is  committed 
by  a  military  person  who,  with  a  knowledge  of  its  existence,  does  any  act  of 
violence  or  spoliation  in  or  upon  the  premises  protected,  or  willfully  dis- 
regards the  protection  afforded  by  the  instrument;  such  knowledge  being 
obtained  from  the  display  of  the  instrument,  or  from  the  notification  of  the 
person  in  whose  behalf  or  for  whose  protection  it  was  issued,  or  by  some 
other  sufficient  means;  otherwise  the  offender  could  not  be  guilty  of  the  high 
contempt  for  authority  which  is  indicated  by  the  commission  of  the  offense.1 

While  it  is  a  serious  offense  against  discipline  to  assault  a  sentinel,  or  to 
offer  violence  to  his  person,  or  to  disobey  his  instructions,  or  even  to  be 
wanting  in  respect  for  his  office,  the  crime  of  forcing  a  safeguard  is  entirely 
different  from  any  of  these,  and  is  much  more  grave  in  character,  since  it 
involves  a  willful  disregard  of  the  authority  of  the  commander-in-chief  of 
an  army  in  the  field.' 

ABTICLE  58.  In  time  of  war,  insurrection,  or  rebellion,  larceny,  robbery, 
burglary,  arson,  mayhem,  manslaughter,  murder,  assault  and  battery  with 
an  intent  to  kill,  wounding,  by  shooting  or  stabbing,  with  an  intent  to  com- 
mit murder,  rape,  or  assault  and  battery  with  an  intent  to  commit  rape,  shall 
be  punishable  by  the  sentence  of  a  general  court-martial  when  committed  by 
persons  in  the  military  service  of  the  United  States  ;  and  the  punishment  in 
any  such  case  shall  not  be  less  than  the  punishment  provided  for  the  like 
offense  by  the  laws  of  the  State,  Territory,  or  district  in  which  such  offense 
way  have  been  committed. 

This  provision  first  appeared  in  the  following  form  as  Article  2,  Section 
20,  of  the  British  Code  of  1774:  "  Notwithstanding  its  being  directed  in  the 
Eleventh  Section  of  these  Our  Rules  and  Articles,  that  every  Commanding 

1  That  such  a  previous  knowledge  is  essential  is  indicated  by  the  terms  of  the  Article 
us  it  appears  in  the  Codes  of  Prince  Rupert  and  James  II.,  where  it  is  described  as  an 
integral  and  indispensable  part  of  the  offense  by  the  use  of  the  words  "knowing  the 
same  "  which  have  been  omitted  from  subsequent  codes. 

*  Samuel,  566-571 ;  Hal  leek,  Int.  Law,  665  and  authorities  cited. 
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Officer  is  required  to  deliver  up  to  the  Civil  Magistrate  all  such  Persona 
under  his  Command  who  shall  be  accused  of  any  Crimes  which  are  punish- 
able by  the  known  Laws  of  the  Land;  yet  in  Our  Garrison  of  Gibraltar, 
Island  of  Minorca,  Fort  of  Placentia,  and  Annapolis  Royal,  where  Our 
Forces  now  are,  or  in  any  other  Place  beyond  the  Seas,  to  which  any  of  Our 
Troops  are  or  may  be  hereafter  commanded,  and  where  there  is  no  Form  of 
Our  Oivil  Judicature  in  Force,  the  Generals  or  Governors,  or  Commanders 
respectively,  are  to  appoint  General  Courts-martial  to  be  held,  who  are  to 
try  all  Persons  guilty  of  Wilful  Murder,  Theft,  Bobbery,  Rapes,  Coining  or 
Clipping  the  Coin  of  Great  Britain,  or  of  any  Foreign  Coin  current  in  the 
Country  or  Garrison,  and  all  other  Capital  Crimes,  or  other  Offenses,  and 
punish  Offenders  with  Death  or  otherwise,  as  the  Nature  of  their  Crimes 
shall  deserve.' • 

As  the  reasons  assigned  for  the  existence  of  this  Article  did  not  exist  in 
America,  that  is,  as  the  United  States  had  no  possessions  beyond  the  seas, 
and  as  there  were  no  portions  of  the  territories  of  the  United  States  over 
which  the  courts  of  some  one  of  the  States  did  not  exercise  jurisdiction  in 
respect  to  the  trial  and  punishment  of  criminal  offenses,  and,  moreover,  as 
the  authority  of  the  Continental  Congress  did  not  extend  to  judicial  matters 
not  arising  in  the  land  and  naval  forces,  this  provision  was  not  embodied  in 
the  Articles  of  either  1776  or  1806.  It  first  appeared  in  statutory  form  in 
the  Act  of  March  3,  1863, !  and  is  embodied  in  the  present  code  as  the  58th 
Article  of  War.8 

Application  of  the  Article. — Prior  to  the  enactment  of  this  Article  the 
offenses  enumerated  therein  would  have  been  punishable,  if  at  all,  by  mar- 
tial law;  the  effect  of  the  enactment  has  therefore  been  to  restrict  the  opera- 
tion of  martial  law  in  its  application  to  the  offenses  named. 

The  jurisdiction  conferred  by  this  Article  upon  military  courts  has 
been  held  by  the  highest  judicial  authority  to  be  exclusive,  not  concurrent 


1 12  Stat,  at  Large,  786.  See,  also,  Acts  of  July  18,  1861,  sec.  5,  (12  Stat,  at  Large, 
257,)  and  July  81,  1861  (12  ibid.,  284). 

*  The  Article  in  its  present  form,  however,  is  not  directly  traceable  to  the  correspond- 
ing provision  of  the  British  Code  which  it  so  closely  resembles,  but  is  a  "  part  of  an  Act 
containing  numerous  provisions  for  the  enrollment  of  the  national  forces,  *  *  *  having 
for  their  object  to  secure  a  large  force  to  carry  on  the  then  existing  war,  and  to  give  effi- 
ciency to  it  when  called  into  service.  It  was  enacted  not  mereiv  to  insure  order  and 
discipline  among  the  men  composing  those  forces,  but  to  protect  citizens  not  in  the  mili- 
tary service  from  the  violence  of  soldiers.  It  is  a  matter  well  known  that  the  march 
even  of  an  army  not  hostile  is  often  accompanied  with  acts  of  violence  and  pillage  by 
straggling  parties  of  soldiers  which  the  most  rigid  discipline  is  hardly  able  to  preveuU 
The  offenses  mentioned  are  those  of  most  common  occurrence,  and  the  swift  and  summary 
justice  of  a  military  court  was  deemed  necessary  to  restrain  their  commission."  Cole- 
man w.  Tennessee,  97  U.  S.,  609.  In  the  same  case  it  was  held  that  the  criminal  courts 
of  the  loyal  States  had  concurrent  jurisdiction  with  military  courts  for  the  trial  of  the 
several  offenses  named  in  the  Article,  but  that  when  the  Federal  forces  were  in  the 
enemy's  country  military  tribunals  had  exclusive  jurisdiction  for  the  trial  of  offenses 
committed  by  persons*  in  the  military  service  of  the  United  States. 
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merely  with  that  of  the  civil  tribunals.1 

In  framing  a  charge  under  this  Article,  it  will  not  in  general  be  essential 
to  allege  in  connection  with  the  date  of  the  offense,  or  to  show  by  evidence, 
that  the  act  was  committed  at  a  time  of  war,  etc. ;  this  being  a  fact  of  which 
a  court  will  ordinarily  properly  take  judicial  notice." 

Where  a  sentence  adjudged  by  a  court  convened  by  the  authority  of 
this  Article  imposed  a  punishment  of  less  severity  than  that  provided  for 
the  same  offense  by  the  law  of  the  State  in  which  the  offense  was  committed 
(as  imprisonment  where  the  law  of  the  State  required  the  death-penalty), 
it  has  been  held  that  such  a  sentence  was  unauthorized  and  inoperative. 
But  though  the  punishment  must  not  be  "less,"  it  may  legally  be  of 
greater  severity  than  that  provided  by  the  local  statute.* 

In  imposing  punishment  the  court  should  be  governed  by  the  local  law 
(so  far  as  is  required  by  the  Article),  although  the  offense  was  committed 
in  a  state  whose  ordinary  relations  to  the  general  government  had  been 
suspended  by  a  state  of  war  or  insurrection.* 

Arson. — Arson  is  the  malicious  and  willful  burning  of  the  house  of 
another.4  It  was  punishable  capitally  at  common  law,  being  an  offense  not 
against  property  merely,  but  one  affecting  the  security  of  the  dwelling;  and 
it  is  still  so  punishable  when  committed  upon  territory  within  the  exclusive 
jurisdiction  of  the  United  States.*    The  intent,  which  constitutes  an  essen- 

1  Coleman  vs.  Tennessee,  97  U.  8.,  518.  And  see  People  u.  Gardiner.  6  Parker,  148; 
G.  O.  29,  Dept.  of  the  Northwest,  1864  ;  do.  82,  Dept.  of  Louisiana,  1806.  But  see  Dig. 
'J.  A.  Gen.,  par.  87. 

Dig.  J.  A.  Gen.,  49,  par.  2;  People  «.  Gardiner,  6  Parker,  148. 

*  Ibid.,  par.  8.  Held  (November,  1865)  that  military  courts  were  still  empowered  to 
exercise  the  jurisdiction  conferred  by  this  Article,  the  status  belli  not  having  yet  been 
declared  to  be  terminated  either  by  the  Executive  or  Congress.  A  court-martial  of 
course  could  have  no  authority  whatever  to  decide  whether  the  war  was  ended.  It  is 
the  better  practise,  however,  to  allege  in  the  specification  the  existence  of  a  State  of  War 
at  the  time  of  the  commission  of  the  offense.    Ibid. ,  par.  4. 

See  the  application  of  this  principle  to  the  fact  of  the  existence  of  the  late  War  of  the 
Rebellion,  in  Justice  Field's  charge  to  the  grand  jury  in  United  States  vs.  Greathouse,  4 
Sawyer,  457. 

'Dig.  J.  A.  Gen.,  49,  par.  5.  That  the  Southern  States  during  the  late  war  were  at 
no  time  out  of  the  Union,  see  White  vs.  Hart,  18  Wall.,  646. 

« 4  Blackstone.  218;  2  East  P.  C,  1015;  Coke  8,  Inst.,  66;  I.  Hawkins  P.  C,  187. 

*  This  offense  is  defined  in  the  Revised  Statutes  in  the  following  terms  : 

Every  person  who,  within  any  fort,  dock-yard,  navy-yard,  arsenal,  armory,  or  mag- 
azine, the  site  whereof  is  under  the  jurisdiction  of  the  United  States,  or  on  the  site  of 
any  lighthouse  or  other  needful  buildiug  belonging  to  the  United  States,  the  site  whereof 
is  under  their  jurisdiction,  willfully  and  maliciously  burns  any  dwelling-house  or  man- 
sion-house, or  any  store,  barn,  stable,  or  other  building,  parcel  of  any  dwelling  or 
mansion-house,  shall  suffer  death.* 

Every  person  who,  in  any  of  the  places  mentioned  in  the  preceding  section,  mali- 
ciously sets  fire  to  or  burns  any  arsenal,  armory,  magazine,  rope-walk,  ship-house,  ware- 
house, blockhouse,  or  barrack,  or  any  store-house,  barn,  or  stable  not  parcel  of  a 
dwelling-house,  or  any  other  building  not  mentioned  in  such  section,  or  any  vessel  built 
or  begun  to  be  built,  or  repairing,  or  any  lighthouse  or  beacon,  or  any  Umber,  cables, 

*  Section  5886,  Revised  Statutes. 
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tial  element  of  the  offense,  must  be  positive  in  character,  as  is  evidenced 
by  the  descriptive  words  of  the  definition  "  willful  and  malicious,"  and  an 
act  of  burning  not  accompanied  by  such  an  intent  would  constitute  some 
form  of  criminal  trespass,  or  a  statutory  offense  of  lesser  degree  than  arson.1 
For  this  reason,  also,  the  element  of  intent  cannot  be  replaced  by  negligence 
•or  mischance.1  Where,  however,  the  burning  is  wilful,  malice  is  presumed 
from  the  deliberate  character  of  the  act.'  To  constitute  arson  at  common 
law,  there  must  be  an  actual  burning  of  some  part  of  the  house;  but  it  is 
not  necessary  that  any  part  of  the  house  be  actually  consumed.'  It  is  suffi- 
cient if  the  wood  of  the  house  be  charred  in  a  single  place,  so  as  to  destroy 
its  fibre/ 

Assault  and  Battery. — The  offense  of  assault  and  battery  is  composed  of 
the  two  elements  named,  which,  taken  together,  constitute  the  complete 
offense.  An  assault  is  an  attempt  with  force  and  violence  to  do  corporal 
injury  to  another,  as  by  striking  at  him  with  a  weapon/  "  The  laying  of  a 
hand  upon  another,  or  seizing  his  clothing,  if  done  in  friendship  or  for  a 
benevolent  purpose,  is  not  an  assault;  but  if  the  act  is  done  in  anger  or  in  a 
rude  and  insolent  manner  or  with  a  view  to  hostility,  it  amounts  not  only  to 
an  assault,  but  to  a  battery.  Even  striking  at  a  person,  though  no  blow  be 
inflicted,  or  raising  the  arm  to  strike,  or  holding  up  one's  fist  at  him,  if  done 
in  anger  or  in  a  menacing  manner,  are  considered  by  law  as  assaults." g 
Battery  is  the  unlawful  beating  or  wounding  of  another/  A  battery,  from 
the  nature  of  the  offense,  includes  an  assault,  and  is  therefore  charged  as 
^'  assault  and  battery  " ;  but  there  may  be  an  assault  without  battery,  which 
is  regarded  by  the  law  as  a  criminal  offense. 

Assault  and  Battery  with  Intent  to  Kill. — The  crime  over  which  juris- 
diction is  conferred  upon  courts-martial  by  this  Article  is  not  that  of  assault 
•and  battery  simply,  but  an  aggravated  form  of  that  offense,  described  in  the 


Tigging,  or  other  materials  for  building,  repairing,  or  fitting  out  vessels,  or  any  pile  of 
wood,  boards,  or  other  lumber,  or  any  military,  naval,  or  victualing  stores,  arms,  or 
•other  munitions  of  war,  shall  be  punished  by  a  fine  of  not  more  than  nve  thousand  dol- 
lars and  by  imprisonment  at  hard  labor  not  more  than  ten  years.* 

Every  person  wuo  maliciously  sets  on  fire  or  burns  or  otherwise  destroys  any  vessel 
-of  war  of  the  United  States  afloat  on  the  high  seas,  or  in  any  arm  of  the  sea,  or  in  any 
river,  haven,  creek,  basin,  or  bay  within  the  admiralty  jurisdiction  of  the  United  States, 
and  out  of  the  jurisdiction  of  any  particular  State,  shall  suffer  death. f 

1 1  Bishop  C.  L,  §  559;  2  *'Wtf.,  §  14;  Coke.  28  Inst.,  67:  2  East  P.  C.  1019. 

•  Brown  vs.  State,  52  Ala.,  845;  People  vs.  Fanshawe,  137  N.  Y  ,  68. 

3 Mary  vs.  State,  24  Ark..  44;  State  vs.  Sandy,  3  led.,  570;  People  vs.  Butler,  16 
John 8.,  203;  Com.  vs.  Van  Scherick,  16  Mass.,  105. 
4  People  vs.  Hngfferty.  46  Cal.,  854. 

*  U.  S.  vs.  Hand,  2  Wash.,  435;  State  vs.  Morgan,  8  Iredell,  186;  State  vs.  Bradley, 
-84  'Tex     95 

•U."S.  vs.  Ortega,  4  Wash.,  531;  U.  8.  vs.  Ki«man,  3  Cr.  CO..  485;  People  «•. 
Islas,  27  Cal..  680;  Smith  vs  State.  89  Miss.,  521:  Lawsou  vs.  State,  80  Ala,,  14. 
1  Wharton  Law.  Diet.;  II.  Bishop,  Crim.  Law,  70-72. 


•  8ec.  58R6,  Reviied  Statutes, 
t  See.  6887,  ibid. 
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statute  as  "  assault  and  battery  with  intent  to  kill/9  The  specific  intent  so 
described  may  be  express,  as  shown  by  the  circumstances  attending  the 
commission  of  the  assault,  or,  like  the  malicious  intent  in  murder,  "  may  be 
inferred  from  the  character  of  the  assault,  the  use  of  deadly  weapons,  and 
other  attending  circumstances."  '  The  proof  under  a  charge  of  assault  with 
intent  to  kill  must  be  such  as  to  show  that,  if  death  had  been  cansed  by  the 
assault,  the  assailant  would  have  been  guilty  of  murder.1 

Wounding,  by  Shooting  or  Stabbing,  with  an  Intent  to  Commit  Murder. 
— This  offense,  like  that  last  discussed,  is  an  aggravated  form  of  assault  and 
battery ;  the  aggravation  depending  upon  the  character  of  the  weapons  used 
and  the  amount  of  injury  inflicted.  To  warrant  a  conviction  of  this  offense 
the  bodily  injury  must  have  been  inflicted  in  one  of  the  particular  methods 
set  forth  in  the  statute;  an  injury  inflicted  by  any  other  means  than  shooting 
or  stabbing,  or  with  any  other  instrument  than  a  fire-arm  or  cutting 
weapon,  would  be  chargeable  as  an  assault  and  battery  with  intent  to  kill  as 
above  described.  The  evidence  must  also  be  such  as  would  have  warranted 
a  conviction  for  murder,  as  distinguished  from  manslaughter  merely,  had 
death  resulted  from  the  assault.* 

Burglary. — Burglary,  at  the  common  law,  is  the  breaking  and  entering 
of  a  dwelling-house  by  night  with  intent  to  commit  a  felony  therein, 
whether  such  felonious  intent  be  executed  or  not.  The  breaking  is  either 
actual,  as  where  the  person  makes  a  hole  in  a  door  or  opens  a  window,  or  in 
law,  (constructive)  as  where  he  obtains  an  entrance  by  threats,  or  fraud,  or 
by  collusion  with  some  one  in  the  house.4  In  the  United  States  the 
English  definition  of  burglary  has  been  so  far  modified  by  statute  as  to  in- 
clude offenses  committed  by  day  as  well  as  by  night,  and  in  other  buildings 
than  dwelling-houses;  and  various  degrees  of  the  offense  have  also  been 
established.* 

To  constitute  burglary  there  must  be  a  breaking,  removing,  or  putting 
aside  of  6ome  part  of  the  dwelling-house  which  is  relied  on  as  a  security 
against  intrusion.  A  door  or  window  left  open  is  no  such  security.  But  if 
the  door  or  window  be  shut,  it  need  not  be  locked,  bolted,  or  nailed;  a  latch 
to  the  door,  or  the  weight  of  the  window,  being  sufficient.  The  outer  door 
being  open,  entering  and  unlatching,  or  unlocking  a  chamber  door,  is 
burglary/    The  raising  a  window-sash  which  was  down  and  closed,  and 

1  Walls  vs.  State,  90  Ala.,  619. 

*  State  t*.  Reed.  40  Vt.,  603;  Hall  vs.  State,  9  Fla.,  208. 

•Meredith  vs.  State,  60  Ala.,  441;  Stopp  vt.  State,  8  Tex.  App.,  188;  People  vs. 
Devlne,  59  Cal.,  680. 

4  Sweet  Law  Diet.,  U.  S.  vs.  Bowen,  4  Cr.  C.  C,  604.  Larceny  may  be  a  lesser 
included  offense  where  burglary  with  an  intent  to  commit  larceny  is  charged.  U.  S.  vs. 
Dixou,  1  Cr.  C.  C,  414;  U.  S.  vs.  Read,  2  Cr.  C.  C,  198;  State  vs.  Wilson,  Coxe,  441; 
Com.  vs.  Newell,  7  Mass.,  247;  Dig.  J.  A.  Gen.,  207. 

*  Archbold  dim  Law,  1069. 

*  State  vs  Bowen,  18  Ind.,  244;  State  vs.  Reid,  20  Iowa,  418;  Lyons  vs.  People.  68 
HI.,  271;  Com.  vs.  Strapney,  105  Mass.,  588. 
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which  was  the  only  fastening  to  the  window,  and  the  entry  of  the  party 
through  the  same  into  the  house,  is  such  a  breaking  as  constitutes  burglary.1 

Breaking ;  Time. — The  act  of  breaking  and  entering  necessarily  involves 
the  use  of  force.  Such  breaking  may  be  actual  or  constructive.  It  is  actual 
where  the  offender,  for  the  purpose  of  getting  admission  for  any  part  of  his 
body,  or  for  a  weapon  or  other  instrument,  in  order  to  effect  his  felonious 
intention  breaks  a  hole  in  the  wall  of  a  house,  breaks  a  door  or  window, 
picks  the  lock  of  a  door  or  opens  it  with  a  key,  or  even  by  lifting  the  latch, 
or  unlooses  any  other  fastenings  to  doors  or  windows  which  the  owner  has 
provided.'  Constructive  breaking  is  where  a  person  by  the  use  of  deceit, 
artifice,  or  fraud  secures  entrance  to  a  habitation  with  intent  to  commit  a 
felony  therein.'  It  is  also  essential  that  the  offense  should  hare  been  com- 
mitted at  night/ 

The  Building. — Every  dwelling-house  is  a  habitation  in  which  burglary 
may  be  committed,  and  also  all  outhouses  attached  to  the  dwelling  and 
intended  for  the  comfort  and  convenience  of  the  family/  A  portion  of  a 
building  may  come  under  thi3  description  if  such  portion  be  used  as  a 
dwelling,  the  rest  being  appropriated  to  other  purposes."  It  is  not  necessary 
that  the  premises  be  actually  occupied,  that  is,  that  a  person  should  be 
actually  in  the  building  at  the  time  when  the  burglary  is  committed.7 

1  Frank  vs.  State,  89  Miss.,  485.  Where  an  entry  to  a  building  is  effected  through 
a  banging  window  over  a  shop<3oor,  designed  for  light  and  ventilation,  kept  down  by 
Its  own  weight  so  firmly  as  to  be  opened  only  by  the  use  of  force,  and  so  situated  that  a 
ladder  or  something  of  the  kind  is  necessary  to  reach  it,  is  a  sufficient  breaking  to  con- 
stitute burglary.  Dennis  vs.  People,  27  Mich.,  151.  An  area  or  excavation  in  front  of 
a  cellar  window  covered  and  protected  by  an  iron  grating  is  to  be  deemed  a  part  of  the 
cellar,  and  the  raising  of  the  grating  is  a  breaking  and  entering  within  the  statute  of 
Michigan.  People  vs.  Nolan,  22  Mich.,  229.  So,  also,  as  to  entering  by  getting  down  a 
chimney.  Com.  vs.  Stephenson,  8  Pick.,  354;  State  vs.  Willis,  7  Jones,  190.  And  so  as  to 
the  removal  of  a  plank  forming  part  of  partition-wall,  the  plank  being  loose  aud  consti- 
tuting no  part  of  the  freehold.     Com.  vs.  Trimmer,  1  Mass.,  476. 

Burglary  at  common  law  is  the  breaking  and  entering  of  a  dwelliug  in  the  night-time 
with  a  felonious  intent.  Where  a  soldier  was  brought  to  trial  upon  a  charge  of  "  bur- 
glary," with  a  specification  setting  forth  that  he  entered  the  quarters  of  an  officer  in  the 
night  through  au  open  window  with  intent  to  steal,  held  that,  although  the  offense 
described  was  not  a  burglary  in  law — the  essential  element  of  a  breaking  being  wanting 
— the  charge  and  specification,  taken  together,  made  out  a  sufficient  pleading  of  a  dis- 
order to  the  prejudice  of  good  order  and  military  discipline  under  the  62d  Article  of 
war.*  And  similarly  held  of  an  offense  charged  as  "  burglary,"  but  described  in  the 
specification  as  consisting  in  the  breaking  and  entering  of  a  post-trader'sfttortf  iu  the  day- 
time     Dig.  J.  A.  Gen.,  207. 

*  II.  Russell  on  Crimes,  2 ;  Com.  vs.  Merrill,  Thach.  dim.  Cases,  1;  Ray  vs.  State, 
66  Ala.,  281:  II.  Bishop  C.  L.,  91-100. 

3  State  vs.  Johnson,  Phil.  (N.  C.)  186;  State  vs.  Mordecai,  68  N.  C  ,  207;  State  m. 
Henry,  9  Iredell,  408;  People  t».  Boujet,  2  Parker,  11;  1  Hale  P.  C,  552. 

4  In  the  law  respecting  burglary  this  condition  is  fulfilled  where  there  is  not  daylight 
enough  to  discern  a  face;  actual  obscurity  is  not  necessary.  4  Black.  Com.,  224.  It 
will  not  avail  an  accused  person  that  there  was  enough  light  from  the  moon,  street- 
lamps  and  buildings,  aided  by  snow,  to  discern  the  features  of  another  person.  State 
vs.  Morris,  47  Conn.,  179;  II.  Bish.  C.  L.,  101-108. 

» Russell  on  Crimes,  15;  II.  Bish.  C.  L.,  104-108. 

•Jbid.;  II.  Bish.  C.  L.,  104,  105. 

1  State  vs.  Reid.  20  Iowa,  518;  State  ts.  Williams,  90  N.  C,  724. 

*  See  Qen.  Ct.-niartial  Orders,  No.  205,  A.  G.  O.,  1876. 
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The  Intent. — The  intent  in  the  breaking  and  entering  must  be  to 
commit  felony,  that  is,  to  commit  larceny,  robbery,  arson,  or  some  other 
cnme  amounting  to  felony  in  the  jurisdiction  within  which  the  offense  ia 
committed;  and  such  intent  must  be  alleged  in  the  charges.1  It  is  not 
necessary,  however,  that  the  intent  should  have  been  carried  into  effect* 
The  intent  will  in  general  be  proved  from  the  circumstances  attending  the 
commission  of  the  offense.  Where  no  such  intent  can  be  established  the  act 
of  forcible  entry  constitutes  a  trespass. 

Murder — Degrees. — Murder  is  the  willful  killing  of  a  human  being  in 
the  peace  of  the  country,  with  malice  aforethought  either  express  or 
implied.'  Although  the  definitions  of  murder  differ  somewhat  in  the  several 
States,  there  is  general  concurrence  as  to  premeditation  or  malice  afore* 
thought  being  an  essential  ingredient  of  the  offense — that  is,  that  there  was 
a  deliberately  cherished  intention  to  cause  death  or  to  inflict  grievous  bodily 
harm,  or  such  reckless  disregard  of  the  consequences  of  a  wrongful  act  as  to 
warrant  the  inference  of  such  an  intention.  There  is  also  some  difference 
as  to  the  kind  or  amount  of  evidence  necessary  to  establish  premeditation; 
but  it  may  be  said,  in  general  terms,  that  the  malice  aforethought  may  be 
established  by  independent  testimony  or  may  be  inferred  when  "the  fact  of 
killing  is  proved  by  satisfactory  evidence,  and  there  are  no  circumstances 

1  State  vs.  Eaton,  8  Harrington,  554;  Bell  vs.  State,  48  Ala.,  684;  State  vs.  Lockbart, 
24  Ga.,  420;  Com.  vs.  Doherty,  10  Cush.,  52;  Barber  vs.  State,  78  Ala.f  19. 

1  U.  S.  vs.  Outerbridge,  5  Sawyer,  620;  U.  S.  vs.  Carr,  1  Woods,  480;  U.  S.  w.  King. 
84  Fed.  Rep.,  802;  U.  S.  vs.  Meagher,  87  ibid.,  875. 

Murder  at  common  law  is  "  the  unlawful  killing  by  a  person  of  sound  memory  and 
discretion  of  auy  reasonable  creature  iu  being  and  under  the  peace  of  the  State,  with 
malice  aforethought  either  express  or  implied."  In  many  of  the  States  two  or  more 
degrees  of  murder  are  now  distinguished  by  the  statute  law;  murder  in  the  first  degree — 
generally  defiued  as  a  killing  accompanied  by  express  malice,  or  a  deliberate  unlawful 
intent  to  cause  the  death  of  the  particular  person  killed—being  ordinarily  alone  made 
capital.  Dig.  J.  A.  Gen.,  524,  par.  1.  See,  also.  Coke,  Inst,  47;  4  Bl.  Com.,  95;  1  East 
P.  C,  214;  1  Russell  Cr  ,  482;  1  Gabbett,  454;  2  Wharton  Cr.  L.,  §  980;  8  Greenl.  Ev.F 
§  180;  Commonwealth  vs.  Webster,  5  Cush.,  304;  O.  O.  28,  Dept.  of  California,  1865 
(Remarks  of  Maj.-Gen.  McDowell).  "  Murder,  originally,"  says  Foster  (p.  802,  citing 
Bractou  "de  murdro"),  was  "an  insidious  secret  assassination;  occulta  occisio,  nullo 
sdenie  aut  vidente"  Now,  secrecy  in  the  commission  of  the  act  is  significant  only  aa 
evidence  of  legal  malice.     Dig.  J.  A.  Gen.  524,  par.  1. 

Where  a  soldier,  while  a  superior  acting  in  the  line  of  his  duty  was  attempting  to 
arrest  him  for  a  grave  breach  of  discipline,  discharged  his  loaded  musket  at  the  latter 
with  intent  to  kill  htm.  but,  missing  him,  killed  a  soldier  standing  near,  held  that  the 
crime  committed  was  clearly  murder.  Dig.  J.  A.  Gen.,  524,  par.  2;  An  gel  1  vs.  State 
86  Tex.,  542. 

The  taking  of  the  life  of  a  prisoner  of  war  when  not  concerting  an  escape  or  engag- 
ing in  any  violence  or  breach  of  discipline  justifying  such  an  extreme  measure  is  as 
fully  murder  as  could  be  any  homicide  committed  with  deliberate  malice  in  time  of 
peace.*     Dig  J.  A.  Gen.,  524,  par.  8. 

Where,  in  a  case  of  an  officer  charged  with  the  murder  of  a  soldier,  it  appeared  that 
the  killing  was  done  with  a  sword  properly  worn  as  a  side-arm,  held  that  its  employment 
did  not  justify  the  same  presumptiou  of  deliberate  intent  to  kill  which  the  use  of  a 
deadly  weapon  authorizes  in  cases  in  geueral.    Ibid  ,  525,  par.  4. 

*  While  it  is  lawful  to  kill  an  enemy  "in  the  heat  and  exercise  of  war,"  yet  "  to  kill  such  an  enemy 
after  he  has  laid  down  his  arms,  and  especially  when  he  is  confined  in  prison,  is  murder."  State  vm. 
Oat,  18  Mlnu.,  311. 
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disclosed  tending  to  show  justification  or  excuse,  and  there  is  nothing  to 
rebut  the  natural  presumption  of  malice.1  In  some  of  the  States  the  offense 
of  murder  is  divided  into  degrees,  depending  upon  the  kind  and  amount*of 
malice  shown,  as  tending  to  aggravate  the  crime  and  to  exclude  considera- 
tions of  justification  or  excuse.  The  distinction,  wherever  it  exists,  is 
statutory,  not  being  recognized  at  the  common  law. 

Manslaughter. — Manslaughter  is  the  unlawful  killing  of  a  human  being 
without  malice,  express  or  implied.  It  may  be  voluntary  or  involuntary. 
It  is  voluntary  when  committed  with  a  design  to  kill,  under  the  influence 
of  sudden  or  violent  passion,  caused  by  great  provocation,  which  the  law 
considers  such  a  palliative  of  the  offense  as  to  rebut  the  presumption  of 
malice  which  would  otherwise  arise.*  It  is  involuntary  when  committed  by 
accident  or  without  any  intention  to  take  life.1  "  The  crime  of  man- 
slaughter is  involved  in  that  of  murder;  and  so  if  a  jury,  in  a  prosecution 
for  murder,  finds  that  the  homicide  was  without  malice,  they  may  find  the 
defendant  guilty  of  manslaughter  alone."  4 

Manslaughter,  at  common  law,  is  distinguished  from  murder  by  the 
absence  of  malice  aforethought.  The  State  statutes  have  generally  consti- 
tuted degrees  of  the  offense  of  manslaughter  as  of  murder,  a  different 
measure  of  punishment  being  assigned  to  each  degree.  The  laws  of  the 
United  States,  though  prescribing  different  punishments  for  manslaughter 
under  different  circumstances,  recognize  no  discriminations  of  grades  in 
either  manslaughter  or  murder/ 

This  crime,  when  its  commission  by  an  officer  or  soldier  affects  directly 
the  discipline  of  the  service  (as  where  the  person  killed  is  another  officer  or 
soldier,  and  the  killing  occurs  at  a  military  post  or  while  the  parties  are  on 
active  service),  may  be  taken  cognizance  of  by  a  court-martial,  in  time  of 
peace,  under  Article  62,  as  "conduct  to  the  prejudice  of  good  order  and 
military  discipline. 


>>  • 


1  Com.  vs.  Webster,  59  Mass.,  806. 

'  Mere  provocative  words,  however  aggravating,  are  not  sufficient  to  reduce  a  crime 
from  murder  to  manslaughter.    Allen  vs.  U.  S..  164  U.  8.,  492. 

8  U.  S.  vs.  Outerbridge,  6  Sawyer,  620-625.  See,  also,  Sections  5339  and  5341, 
Revised  Statutes,  and  Act  of  March  3,  1875  (18  Stat,  at  Large,  478). 

4  U.  S.  vs.  Carr,  1  Woods.  480,  487. 
*  Dig.  J.  A.  Gen.,  524,  par.  1. 

9  Ibid.,  485.  Where  a  soldier,  confined  with  other  prisoners  in  a  guard-house  in  time 
of  peace,  was  under  the  influence  of  liquor  and  noisy,  and  continued  to  be  noisy  and 
disorderly  though  repeatedly  ordered  by  the  officer  of  the  day  to  keep  quiet,  and  was 
finally  struck  or  thrust  in  the  breast  by  the  latter  with  his  sword  and  mortally  wounded 
so  that  he  presently  died ;  and  it  did  not  appear  that  there  was  any  danger  of  mutiny  or 
serious  disturbance  on  the  part  of  the  other  prisoners  present  at  the  time, — held  that  the 
evidence  established  no  sufficient  justification  for  a  resort  by  the  officer  to  such  an 
extreme  proceeding,  and  that  his  conviction  by  court-martial  of  ''manslaughter  to  the 
prejudice  of  good  order  and  military  discipline,"  and  senteuce  of  dismissal,  were  war- 
ranted and  proper.  An  officer  has  no  right  to  take  the  life  of  a  soldier,  nor  to  commit  a 
battery  upon  him  with  a  dangerous  weapon,  except  in  a  most  aggravated  case ;  as  in  a 
case  of  riot,  rescue,  or  mutiny,  violeut  resistance  to  superior  authority,  escape,  or  refusal 
to  obey  a  lawful  order  requiring  instant  obedience — when  no  other  but  such  extreme 
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Homicide. — Homicide  is  a  generic  term  embracing  every  mode  by  which 
the  life  of  one  man  is  taken  by  another.1  Criminal  or  felonious  homicide, 
which  has  already  been  discussed  under  the  heads  of  murder  and  man- 
slaughter, consist  in  the  unlawful  taking  by  one  human  being  of  the  life  of 
another,  in  such- a  manner  that  he  dies  within  the  space  of  a  year  and  a  day 
from  the  time  of  the  giving  of  the  mortal  wound.1  But  there  are  circum- 
stances in  which  the  taking  of  human  life  is  one  of  the  high  duties  of 
persons  in  office;  such  is  the  case,  for  example,  when  the  life  of  a  criminal 
is  taken  by  an  officer  of  the  law,  in  execution  of  a  capital  sentence  lawfully 
imposed  by  a  competent  tribunal;  or  where  the  life  of  an  enemy  is  taken,  in 
a  time  of  public  war,  by  a  duly  authorized  combatant,  in  the  actual  military 
service  of  a  belligerent.  Although  this  duty  is  not  to  be  sought,  its  perform- 
ance, like  that  of  all  others,  is  truly  commendable  and  should  never  be  made 
the  ground  of  reproach;  indeed,  its  performance  by  a  soldier  in  the  defense 
of  his  country  is  highly  praiseworthy.  Of  course,  in  the  circumstances 
above  set  forth,  the  force  which  caused  death  was  not  unlawful,  and  the 
taking  of  life  is,  for  that  reason,  not  punishable.  So,  too,  as  will  presently 
be  seen,  it  is  lawful  to  resist,  by  whatever  force  is  necessary,  one  who  is 
attempting  to  commit  a  felony;  and  the  same  is  true  when  one  causes  death 
in  the  exercise  of  his  right  of  self-defense.  The  taking  of  human  life, 
therefore,  is  not  always  a  criminal  act,  and  when  non-criminal  in  character 
may  be  either  justifiable  or  excusable. 

Justifiable  Homicide. — Justifiable  homicide  consists  in  the  taking  of 
human  life  either  in  obedience  to  the  law,  as  in  the  execution  of  a  criminal 
or  the  killing  of  an  enemy  in  war,  under  such  circumstances  as  to  warrant 
the  inference  that  the  act  was  done  without  malice  or  criminal  intention. 
The  principal  cases  of  justifiable  homicide  are: 

Homicide  in  Obedience  to  Law. — Under  this  head  fall  the  execution  of 

means  will  restrain  or  compel  compliance.*  And  an  act  of  killing  of  a  soldier  which 
in  time  of  war  might  be  justifiable  homicide  might  be  manslaughter,  or  even  murder, 
in  time  of  peace.    Ibid.,  486,  par.  4. 

Where,  in  time  of  peace,  a  soldier  while  running  toward  his  quarters  from  two  offi- 
cers of  the  command,  who  were  attempting  to  arrest  him  for  disorderly  conduct  at 
night,  was,  by  the  order  of  the  superior  officer,  fired  at  by  the  inferior  and  mortally 
wounded  ;  and  it  was  doubtful  upon  the  evidence  whether  a  sufficient  effort  had  been 
made  to  halt  the  soldier  before  firing,  while  at  the  same  time  it  appeared  quite  probable 
that  he  might  subsequently  have  been  identified  at  the  post  and  duly  punished,— held 
that,  whatever  may  have  been  the  offense,  if  any,  of  the  junior  officer,  the  superior  who 
directed  the  firing  might,  upon  the  death  of  the  soldier  from  his  wound,  properly  be 
brought  to  trial  on  a  charge  of  "manslaughter  to  the  prejudice  of  good  order  and  mili- 
tary discipline."    72>td.,  par.  3. 

Held  that  the  fact  that  the  party  shot  and  killed  in  an  altercation  with  another  was 
himself  armed  with  a  pistol,  which,  however,  he  did  not  produce  or  use,  and  was  not 
proved  to  have  attempted  to  produce  or  use,  was  evidence  wholly  insufficient  to  sustain 
a  plea  of  self-defense  offered  by  the  party  by  whom  the  homicide  was  committed. 
Ibid.,  487,  par.  5. 

1  Com.  vs.  Webster,  5  Cush. .  803. 

'  Com.  vs.  MacLoon,  101  Mass.,  6,  8. 

•  8eeQ.  CM.  0. 47,  H.  Q.  A.,  1877,  and  U.  8.  vs.  Oarr,  1  Woods,  484. 
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criminals  and  the  killing  of  enemies  in  war.  The  former  case  needs  no 
explanation,  save  to  say  that  it  is  an  imperative  duty,  prescribed  by  the  law, 
the  performance  of  which  cannot  be  avoided.  The  killing  of  an  enemy  is 
justifiable  only  when  he  is  a  part  of  the  armed  force  of  a  belligerent  State  or 
is  engaged  in  the  performance  of  an  act  of  war. 

When  an  officer  of  the  law  encounters  resistance  in  the  execution  of 
lawful  process,  or  in  an  attempt  to  make  a  lawful  arrest,  he  may  use  sufficient 
force  to  overcome  such  unlawful  resistance.  The  kind  and  amount  of  force 
used  will  depend  upon  the  character  of  the  resistance  encountered.  If  the 
person  arrested  be  unarmed,  only  such  force  will  be  lawful  as  is  necessary  to 
compel  obedience;  if  he  have  in  his  possession  a  deadly  weapon,  extreme 
measures  will  be  justified  on  the  part  of  the  officer  making  the  arrest.1  It 
is  proper  to  observe,  in  this  connection,  that  any  opposition,  obstruction,  or 
resistance  intended  to  prevent  an  officer  from  doing  his  official  duty  is  an 
indictable  offense  at  common  law,  the  punishment  of  which  is  regulated  by 
the  nature  of  the  offense.' 

Excusable  Homicide. — Excusable  homicide  is  that  which  results,  from 
accident  or  misadventure  in  the  doing  of  a  lawful  act;  or  in  a  proper  and 
reasonable  exercise  of  the  right  of  self-defense.*  Of  the  former,  the  flying 
off  of  the  head  of  a  hatchet  which  is  being  used  by  its  owner  with  reasonable 
care  and  for  a  lawful  purpose,  by  which  a  bystander  is  killed;  or  where  a 
child  dies  as  a  result  of  moderate  correction  at  the  hands  of  a  parent,  are 
examples.  In  these  cases  the  act  is  legal  and  the  homicidal  consequence  is 
accidental.4 

Self-defense. — A  man  may  repel  force  by  force  in  the  defense  of  his 
person,  his  family,  or  property  against  any  one  who  manifestly  endeavors  by 
violence  or  surprise  to  commit  a  felony,  as  murder,  robbery,  or  the  like. 
The  right  to  oppose  force  by  force  in  such  a  case  is  founded  upon  the  law  of 
nature,  and  is  not  and  cannot  be  superseded  by  the  law  of  society.*  To 
justify  the  taking  of  life  in  self-defense  "  the  intent  must  be  to  commit  a 
felony."  If  it  be  only  to  commit  a  trespass,  as  to  beat  the  party,  it  will  not 
Justify  the  killing  of  the  aggressor.  No  words,  no  question,  however  insult- 
ing and  irritating,  not  even  an  assault,  will  afford  such  justification, 
^although  it  may  be  sufficient  to  reduce  the  offense  from  murder  to  man- 
slaughter. "  In  the  next  place,  the  intent  to  commit  a  felony  must  be  ap- 
parent, which  will  be  sufficient,  although  it  afterwards  turn  out  that  the  real 
intention  was  less  criminal,  or  was  even  innocent.  This  apparent  intent  is 
to  be  collected  from  the  attending  circumstances,  such  as  the  manner  of  the 


1  U.  8.  ts.  Rice,  1  Hughes,  560,  568 ;   Cunningham  w.  Neagle,  135  U.  8.,  1 ;  U.  8. 
«t.  King,  34  Fed.  Rep.,  302  ;  State  vs.  Kirk  pa  trick,  42  ibid  t  689. 

•  U.  8.  »«.  Outerbridge,  5  Sawyer,  620,  625. 

1  4  Blackstone,  182-188 ;  II.  Bishop,  Crim.  Law,  §§  617-620. 
4  4  Blackstone,  182-188. 

*  U.  8.  w.  Rice,  1  Hughes,  560,  568, 
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assault,  the  nature  of  the  weapons  used,  and  the  like.  And  lastly,  to  pro- 
duce this  justification  it  must  appear  that  the  danger  was  imminent  and  the 
species  of  resistance  used  necessary  to  avert  it."  l  By  imminent  danger  is 
meant  immediate  danger — one  that  must  be  instantly  met;  one  that  cannot 
be  guarded  against  by  calling  on  the  assistance  of  others  or  the  protection  of 
the  law.  And  the  species  of  resistance  used — that  is,  the  means  to  prevent 
the  threatened  injury — must  be  such  as  were  necessary  to  avert  it.' 

Larceny. — Larceny  is  the  wrongful  or  fraudulent  taking  and  carrying 
away  of  things  personal  with  the  intent  to  deprive  the  owner  of  the  same.* 
To  constitute  the  offense  there  must  be  an  unlawful  taking,  which  implies 
that  the  goods  must  pass  from  the  possession  of  the  true  owner,  or  of  one 
having  a  qualified  right  of  property  therein,  and  without  his  consent.  There 
must  not  only  be  a  taking,  but  a  carrying  away.  A  bare  removal  from  the 
place  in  which  he  found  the  goods,  though  the  thief  does  not  quite  make  off 
with  them,  is  a  sufficient  asportation,  or  carrying  away.4  The  taking  and 
carrying  away  must  also  be  with  intent  to  deprive  the  owner  of  the  thing 
taken/ 

This  offense,  save  in  the  case  contemplated  in  the  58th  Article,  is  in 
general  chargeable  under  the  62d  Article,  when  it  clearly  and  directly 
affects  the  order  and  discipline  of  the  military  service.  Stealing,  for  exam- 
ple, from  a  fellow  soldier  or  from  an  officer,  or  the  stealing  of  public  money 
or  property,  where  the  offense  is  not  more  properly  a  violation  of  Article  60, 
is  generally  so  chargeable.6 

« 

1  U.  S.  vs.  Wiltburger,  &  Wash.,  521. 

•  U.  8.  vs.  Lee,  12  T.  R.f  816 ;  Allen  vs.  U.  8.,  150  U.  8.,  551 ;  Starr  vs.  U.  S.,  158 
U.  8..  614;  Punish  vs.  Com.,  81  Va.,  1,  14-16  ;  Logue  vs.  Com..  2  Wright  (Pa.),  265. 

9  2  East  PI.  Cr.,  553  ;  Ransom  vs.  State,  22  Conn.,  156  ;  U.  8.  vs.  Duffy,  1  Cr.  C.  C, 
164 ;  U.  8.  vs.  Mason,  8  Blatch.,  860  ;  U.  8.  vs.  Sims,  4  Cr.  C.  C,  618. 

4  Stale  vs.  Wisdom,  8  Porter,  511 ;  State  vs.  Jackson,  65  N.  C,  805 ;  Eckels  vs.  State, 
20  Ohio.  N.  S.,  508  ;  Com.  vs.  Berry,  99  Mass.,  428 ;  People  vs.  Selden,  8?  Cnl.  51. 

6  Dodd  vs.  Hamilton,  12  Taylor,  31;  State  vs.  Hawkins,  8  Porter,  461 ;  Com.  vs.  Low, 
Thach.  Crim.  Cases,  477;  U.  S.  vs.  Durkee,  1  Wall.,  196. 

•  Dig.  J.  A.  Gen.,  67,  par.  2.  A  soldier,  contemplating  desertion,  borrowed  from 
another  soldier,  on  the  day  of  bis  absenting  himself,  a  blouse,  which  he  thereupon  pro- 
ceeded wrongfully  to  dispose  of.  Held  that  if,  as  was  quite  evidently  the  fact,  he  had, 
at  the  time  of  borrowing,  the  intention  to  appropriate,  he  was  chargeable  with  larceny, 
since  the  owner,  in  lending,  consented  to  part  with  the  possession  only,  not  the  property. 
Ibid  ,  467.  par.  2. 

A  soldier  was  charged  with  the  larceny  of  a  certain  sum  of  money  in  currency  from 
the  post-tinder's  store.  At  his  arrest  a  sum  in  currency  of  about  the  same  amount,  but 
not  capable  of  identification  as  the  same  money,  was  found  on  his  person,  and,  being 
claiim  d  by  1  he  trader  was  turned  over  to  him.  The  soldier  was  then  tried  and  acquitted. 
Held  that  the  trader  was  legally  liable  to  be  called  upon  to  refund  the  amount  received. 
Ibid.,  par.  3. 

Where  a  State  statute  imposed  the  disability  of  loss  of  the  right  of  suffrage  upon 
persons  convicted  of  larceny,  held  that  the  conviction  intended  was  conviction  by  a  civil 
court,  and  that  a  conviction  of  this  crime  by  a  court-martial  (convened  withiu  the  State) 
would  not  work  such  disability,  or — to  enable  the  soldier,  upon  his  discharge,  to  vote  in 
the  State — require  a  pardon  by  the  President.     Ibid.,  par.  4. 

Held  that  grass  cut  for  hay  upon  a  military  reservation  was  in  law,  at  least  if  not  at 
once  removed,  personal  property,  so  that  a  person  wrongfully  cutting  such  grass  and 
allowing  it  to  remain  till  it  became  hay,  or  for  any  material  period  before  asportation, 
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Bobbery. — Robbery  is  the  felonious  taking  of  goods  from  the  person  of 
another,  or  in  his  presence,  by  violence  or  by  putting  him  in  fear,  and 
against  his  will.1  Robbery  is  thus  seen  to  be  an  aggravated  form  of  larceny; 
the  aggravation  consisting  in  the  taking  of  property  from  the  person  of  its 
owner  by  violence  or  intimidation.  The  offense,  as  to  its  essential  elements, 
is  the  same  as  larceny;  but  there  must  be  in  addition  some  actual  violence 
inflicted  upon  the  person  robbed,  or  such  demonstrations  or  threats,  and 
under  such  circumstances,  as  to  create  in  him  reasonable  apprehension  of 
bodily  injury.  It  is  sufficient  in  this  offense  that  instead  of  actual  violence 
the  wrong-doer  creates  in  his  victim  a  reasonable  apprehension  of  it,  and  thus 
secures  his  object.* 

Embezzlement. — Embezzlement  is  a  species  of  larceny  in  the  nature  of  a 
criminal  breach  of  trust,  and  consists  in  the  fraudulent  conversion  of  prop- 
erty to  his  own  nse  by  an  agent,  clerk,  servant,  or  in  general  by  any  person 
acting  in  a  fiduciary  capacity.  In  order  to  constitute  the  crime,  it  is  neces- 
sary that  the  property  embezzled  should  have  come  lawfully  into  the  hands 
of  the  embezzler,  and  by  virtue  of  the  position  of  trust  he  occupies  in  rela- 
tion to  the  person  whose  property  he  takes.1  In  this  respect  it  differs  from 
the  crime  of  larceny,  in  which  the  property  is  unlawfully  taken  and  retained.* 

The  fiduciary  relation  which  is  essential  to  the  offense  of  embezzlement 
is  sufficiently  expressed  by  the  averment  that  the  property  was  delivered  to 
the  defendant  upon  the  trust  and  confidence  that  he  would  return  it  to  the 
owner  on  demand.  A  fraudulent  conversion  to  the  defendant's  own  use 
would  be  an  embezzlement  whether  demand  were  made  or  not,  and  such 
demand  therefore  need  neither  be  averred  nor  proved.5  The  charges  should 
also  set  forth  that  the  defendant  was  the  officer  or  agent  of  the  United 
States,  or  the  clerk  or  servant  of  some  person  or  corporation,  and  that  the 
money  or  property  embezzled  came  into  his  possession  by  virtue  of  such 
employment.  As  the  offense  involves  fraudulent  conversion,  that  is,  as  there 
must  be  a  conversion  or  change  from  a  lawful  to  an  unlawful  possession,  the 
lawful  object  for  which  the  money  or  property  was  entrusted  to  the  defend- 
ant must  also  be  set  forth  and  described.  Ownership  should  be  averred ; 
such  ownership  being  in  general  in  the  United  States,  or  the  person  toward 


was  chargeable  with  a  stealing  of  property  of  the  United  States  under  the  Act  of  March 
8, 1875,  c.  144,  which  makes  such  stealing  a  felony  punishable  by  fine  and  imprisonment. 
Dig.  J.  A.  Gen.,  466.  par.  1. 

1  II.  Bishop,  Crim.  Law,  §§  1156,  1166. 

•  II.  tWtf.,  §§  1166-1176.  _  ^ 

•  Dodd  w.  Hamilton,  2  Taylor,  31 ;  State  w.  Hawkins,  8  Porter,  461 ;  Com.  t».  Low, 
Thach.  Crim.  Cases,  477;  U.  S.  tw.  Durkee,  1  McAllister,  196. 

«  Com.  vs.  Hussey,  111  Mass.,  432  ;  Com.  w.  Butterick,  100  Mass.,  1 ;  Com.  «t.  King, 
9  dishing.  284.  The  offense,  wherever  it  exists,  is  statutory,  being  unknown  to  the 
common  law.  The  scope  of  the  offense  of  embezzlement  has  been  considerably 
extended,  by  Federal  statutes,  in  its  application  to  certain  unlawful  acts  respecting  the 
public  money  and  property  committed  by  public  officers. 

1  Com.  tw.  Hussey,  111  Mass.,  432 ;  Com.  tw.  Tuckerman,  10  Gray,  178. 
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whom  the  fiduciary  relation  exists.  Where,  however,  the  nature  of  the 
relation  is  such  as  to  have  made  it  the  duty  of  the  accused  to  carry  or  trans- 
port the  property  from  one  person  to  another  with  a  view  to  a  transfer  of 
ownership,  or  where  the  embezzlement  took  place  while  in  transit,  sach 
ownership  may  be  alleged  in  either  party  to  the  transaction.1  The  fraud- 
ulent conversion  may  be  consummated  in  any  manner  capable  of  effecting 
it;  and  its  commission  is  a  matter  of  fact,  and  not  of  pleading,  when  the 
indictment  charges  that  the  defendant  did  embezzle,  fraudulently  misapply, 
and  convert  to  his  own  use  the  property  entrusted  to  him.3 

Statutory  Embezzlements. — The  Revised  Statutes  of  the  United  States 
contain  a  number  of  statutory  embezzlements,  the  offense  in  most  cases 
having  to  do  with  certain  wrongful  or  prohibited  acts  committed  by  disburs- 
ing officers  in  connection  with  the  custody  or  disbursement  of  the  public 
funds.' 

The  Act  of  March  3,  1875,  contains  the  requirement  that  "  any  person 
who  shall  embezzle,  steal,  or  purloin  any  money,  property,  record,  voucher, 
or  valuable  thing  whatever,  of  the  moneys,  goods,  chattels,  records,  or 
property  of  the  United  States,  shall  be  deemed  guilty  of  felony,  and  on  con- 
viction thereof  before  the  district  or  circuit  court  of  the  United  States  in 
the  district  wherein  said  offense  may  have  been  committed,  or  into  which  he 
shall  carry  or  have  in  possession  said  property  so  embezzled,  stolen,  or 
purloined,  shall  be  punished  therefor  by  imprisonment  at  hard  labor  in  the 
penitentiary  not  exceeding  five  years,  or  by  a  fine  not  exceeding  five 
thousand  dollars,  or  both,  at  the  discretion  of  the  court  before  which  he 
Bhall  be  convicted.4  The  same  statute  also  contains  a  provision  to  the 
effect  "  that  if  any  person  shall  receive,  conceal,  or  aid  in  concealing,  or 
have,  or  retain  in  his  possession  with  intent  to  convert  to  his  own  use  or 
gain,  any  money,  property,  record,  voucher,  or  valuable  thing  whatever,  of 
the  moneys,  goods,  chattels,  records,  or  property  of  the  United  States, 
which  has  theretofore  been  embezzled,  stolen,  or  purloined  from  the  United 
States  by  any  other  person,  knowing  the  same  to  have  been  so  embezzled, 
stolen,  or  purloined,  such  person  shall,  on  conviction  before  the  circuit  or 
district  court  of  the  United  States  in  the  district  wherein  he  may  have  such 
property,  be  punished  by  a  fine  not  exceeding  five  thousand  dollars,  or 
imprisonment  at  hard  labor  in  the  penitentiary  not  exceeding  five  years,  one 
or  both,  at  the  discretion  of  the  court  before  which  he  shall  be  convicted ; 
and  such  receiver  may  be  tried  either  before  or  after  the  conviction  of  the 
principal  felon;  but  if  the  party  has  been  oonvicted,  then  the  judgment 
against  him  shall  be  conclusive  evidence  in  the  prosecution  against  such 

1  Riley  «.  State,  82  Texas,  768 ;  Com.  «t.  Norton,  11  Allen,  110. 

*  Leonard  v$.  State,  7  Tex.  App.,  417. 

•  See  Sections  5488-6497,  Revised  Statutes :  see,  also,  ibid.,  §§  8618-8659. 
4  Sec.  1,  Act  of  March  8,  1875  (18  Stat,  at  Large,  479).      • 
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receiver  that  the  property  of  the  United  States  therein  described  has  been 
embezzled,  stolen,  or  purloined."  l 

The  statute  above  cited  confers  upon  larceny  and  embezzlement  the 
quality  of  felony,  and  a  person  so  convicted  suffers  snch  penalties,  attaching 
to  that  status,  as  are  imposed  or  warranted  by  the  laws  of  the  United  States. 

Receiving  Stolen  Goods. — This  offense  is  defined  in  Section  5357  in  the 
following  terms:  "  Every  person  who,  upon  the  high  seas  or  in  any  place 
under  the  exclusive  jurisdiction  of  the  United  States,  buys,  receives,  or  con- 
ceals any  money,  goods,  bank-notes,  or  other  thing  which  may  be  the  subject 
of  larceny,  and  which  has  been  feloniously  taken  or  stolen  from  any  other 
person,  knowing  the  same  to  have  been  taken  or  stolen,  shall  be  punished  by 
a  fine  of  not  more  than  one  thousand  dollars,  and  by  imprisonment  at  hard 
labor  not  more  than  three  years." 

The  element  of  intent  in  this  offense  is  replaced  by  knowledge  on  the 
part  of  the  accused  that  the  goods  received  were  stolen.  The  "  knowing  the 
same  to  have  been  taken  or  stolen  "  constitutes  the  guilty  knowledge  which 
is  essential  to  a  conviction  of  the  crime  above  described. 

Rape. — Rape  is  the  violation  or  carnal  knowledge  of  a  woman,  forcibly 
and  against  her  will.'  The  offense  must  have  been  committed  by  a  male 
person  with  requisite  physical  capacity;  for  this  reason  a  boy  under  fourteen 
is  presumed  to  be  incapable  of  its  commission.  In  England  the  presumption 
of  incapacity  is  conclusive;  in  some  jurisdictions  in  the  United  States  it  may 
be  rebutted  by  testimony  showing  capacity.  There  must  be  want  of  consent 
on  the  part  of  the  woman,  and  the  offense  may  be  committed  upon  the 
person  of  a  prostitute.  Girls  under  a  certain  age,  which  is  regulated  locally 
by  statute,  are  held  to  be  incapable  of  giving  consent.  The  fact  of  penetra- 
tion is  an  essential  ingredient  of  the  offense,  as  is  the  use  of  force  on  the  part 
of  the  offender.  The  force  used  may  be  either  actual  or  constructive,  but 
must  be  sufficient  to  accomplish  the  purpose.' 

Assault  and  Battery  with  Intent  to  Commit  Rape. — To  constitute  the 
aggravated  assault  here  defined,  the  assault  must  be  accompanied  with  the 
specific  intention  to  rape;  that  is,  to  have  carnal  knowledge  of  the  woman 
without  her  consent,  and  by  the  use  of  such  force  as  should  be  sufficient  to 
overcome  such  resistance  as  the  woman  could  make.4  The  nature  of  the 
charge  presupposes  that  the  intent  is  not  carried  out.  It  is  therefore 
necessary  that  the  acts  and  conduct  of  the  prisoner  should  be  shown  to  be 
such  that  there  can  be  no  reasonable  doubt  as  to  the  criminal  intent.  If 
these  acts  and  conduct  are  equivocal,  or  equally  consistent  with  the  absence 

1  Sec.  2,  Act  of  March  8,  1875  (18  Stat,  at  Large.  474). 

'  Charles  w  State,  6  Eng.,  389  ;  Cato  98.  State,  9  Fla.,  168. 

3  Cato  00.  State,  9  Fla.,  168  ;  State  w.  Burgdorf,  58  Mo.,  65 ;  Strange  vs.  People,  24 
Mich.,  1. 

4  Shields  «s.  State,  32  Tex.  Crim.  Rep.,  502;  Am.  and  Eng.  Encyc.  of  Law,  2d  Ed., 
vol.  2,  pp.  97&-97S. 
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of  the  felonious  intent  charged,  then  it  is  clear  that  they  are  insufficient  to 
warrant  a  verdict  of  guilty.1 

Mayhem. — At  the  common  law  the  offense  of  mayhem  consisted  in  the 
act  of  unlawfully  and  violently  depriving  another  of  the  use  of  such  of  his 
members  as  might  render  him  less  able,  in  fighting,  either  to  defend  himself 
or  annoy  his  adversary.'  By  statute  in  most  of  the  States  the  scope  of  this 
offense  has  been  extended  so  as  to  include  all  malicious  injuries  to  the 
person,  the  original  condition  that  the  part  injared  should  have  been  use- 
ful in  fighting  having  been  quite  lost  sight  of.  Before  the  Conquest  such 
offenses  formed  an  elaborate  and  extensive  branch  of  the  law,  but  the 
offenses  were  treated  as  torts  rather  than  crimes.  Some  of  the  laws  set  forth 
with  the  utmost  minuteness  and  particularity  the  compensation  to  be  made 
for  every  sort  of  bodily  injury.  After  the  Conquest  the  offense  of  wounding 
seems  to  have  been  regarded  rather  as  a  crime  than  as  a  tort  or  civil  injury, 
and  to  have  been  defined  and  punished  as  such.' 

Although  forgery  and  perjury  are  not  enumerated  in  the  58th  Article  of 
War,  they  are  defined  in  connection  with  the  offenses  already  described. 

Forgery. — Forgery  is  the  false  or  fraudulent  making  or  alteration  of  an 
instrument  with  intent  to  defraud  or  to  prejudice  the  right  of  another. 
The  essence  of  the  offense  is  the  intent  to  defraud,  and  to  constitute  forgery 
there  must  have  been  a  person  in  existence  at  the  time  of  the  execution  of 
the  fraudulent  instrument  who  was  capable  of  being  defrauded  thereby. 
The  offense  may  consist  in  the  forgery  of  an  instrument,  as  in  the  case  of  a 
check,  note,  or  bill  of  exchange,  or  of  a  signature  only,  or  of  an  instrument 
partly  engraved  and  partly  written,  like  a  bank-note,  or  of  an  instrument 
wholly  engraved,  as  in  the  case  of  a  railroad  or  steamship  ticket.4 


1  Com.  w.  Merrill,  14  Gray  (Mass.),  415 ;  Am.  and  Eng  Encyc.  of  Law,  2d  Ed.,  vol. 
2,  pp.  Q7&-975 

1  4  Blackstone  Com.,  205 ;  U.  8.  w.  Oskins,  4  Crunch  C.  C,  98 ;  II.  Bisbop  Criin. 
Law,  §  1001. 

1  III.  Stephen's  Hist.  Crim.  Law,  103,  and  cases  cited.  Section  5848  of  the  Revised 
Statutes  contains  u  statutory  definition  of  this  offense  when  committed  on  the  high  seus 
or  at  places  within  the  exclusive  jurisdiction  of  the  United  States.  "Every  person  who, 
within  iiuy  of  the  places  upon  the  land  uuder  the  exclusive  jurisdiction  of  the  United 
States,  or  who.  upon  the  high  seas,  in  any  vessel  belonging  to  the  United  States,  or  to  any 
citizen  thereof,  maliciously  cuts  off  the  ear,  cuts  out  or  disables  the  tongue,  puts  out  an 
eye,  slits  the  nose,  cuts  off  the  nose  or  lip,  or  cuts  off  or  disables  any  limb  or  member  of 
any  person,  with  intent  to  maim  or  disfigure  such  person,  shall  be  imprisoned  at  hard 
labor  not  more  than  seven  years,  and  fined  not  more  than  one  thousand  dollars." 

4  State  w.  Pierce,  8  Iowa,  231;  State  t>t.  Thompson,  19  ibid.,  299;  People  vs.  Brother- 
ton.  47  Cul.,  388;  U.  S.  tw.  Jolly,  37  Fed.  Rep.,  108;  In  re  Benson,  34  tfitf.,  649;  U.  S. 
M.  Moore,  60  ibid.,  788,  740. 

A  disbursing  officer  who  pays  out  money  of  the  United  States  upou  vouchers  that 
are  forged  will  in  general  make  himself  liable  for  the  amouut  paid.  Thus  where 
such  an  officer  paid  out  public  money  upon  transportation  requests  addressed  to  a 
railroad  company  and  accepted  by  it,  which  requests  had  been  fraudulently  prepared 
by  a  quartermaster's  clerk  who  had  forged  the  name  of  the  quartermaster  thereto, 
held  that  the  disbursing  officer  was  responsible  for  the  amount  paid.  Dig.  J.  A.  Gen. , 
424,  par.  1. 

A  paymaster  drew  his  check  in  favor  of  a  discharged  soldier  for  the  amount  due  him 
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It  sometimes  happens  that  signatures  and,  in  some  cases,  entire  instru* 
ments  are  forged  to  which  no  quality  of  property  attaches;  to  this  class 
belong  passes,  permits  in  writing  to  be  absent  from  a  command,  or  other 
privileges  of  a  merely  personal  character.  Such  conduct,  while  a  serious 
military  offense,  does  not  conform  to  the  definition  of  forgery,  since  the 
forged  instrument  cannot  operate  to  defraud,  or  to  prejudice  the  property 
rights  of  another.  Like  forgery  itself  it  should  therefore  be  charged  as  a 
violation  of  the  62d  Article  of  War. 

Perjury. — Perjury  may  be  generally  defined  as  false  swearing,  and 
includes  the  breach  of  the  solemn  sanction  of  an  oath  or  the  making  of  a 
false  oath.  When  a  witness  to  whom  a  lawful  oath  has  been  administered  in 
a  judicial  proceeding  swears  falsely  in  a  matter  material  to  the  issue,  he  is 
said  to  commit  perjury.  It  is  essential  to  the  offense  that  the  oath  should 
have  been  duly  administered  by  a  person  having  authority  to  do  so  and  in 
the  course  of  a  judicial  proceeding.1  In  most  jurisdictions  there  may  be 
false  swearing  amounting  to  perjury  in  some  forms  of  non-judicial  proceed- 
ings. Such  an  offense,  however,  is  strictly  statutory  in  character,  and  is  not 
included  in  the  definition  of  the  offense  at  common  law.  The  false  oath 
must  be  taken  willfully,  with  some  degree  of  deliberation,  and  with  intent 
to  impede  or  otherwise  interfere  with  the  due  administration  of  justice.  It 
must  be  taken  positively  and  directly,  and  must  in  most  cases  relate  to  the 
existence  or  non-existence  of  a  material  fact;  for  if  a  man  swears  to  what  he 
believes  or  remembers,  he  is  not  in  general  guilty  of  perjury;  but  if  he  swears 

on  final  settlement.  The  payee  indorsed  the  check  in  blank,  and  the  paymaster 
then,  according  to  a  common  practice,  sub-indorsed  it,  adding  his  official  designation, 
merely  for  the  purpose  (though  the  indorsement  did  not  so  state)  of  identifying  the  sig- 
nature of  the  payee.  The  writing  in  the  body  of  the  check  was  then  removed  or  altered 
and  the  check  tilled  in  for  a  very  much  greater  amount.  The  check  thus  raised  was  on  the 
next  day  presented  to  and  paid  by  the  Assistant  Treasurer  at  New  York.  Held  that 
while  in  the  hands  of  a  bona-flde  indorsee  the  liability  of  the  paymaster  would  have 
been  that  of  a  regular  indorser,  parol  evidence  not  being  then  admissible  to  show  that 
he  indorsed  merely  for  identification;  *  yet  the  loss  in  this  case  legally  fell  upon  the  Assist* 
ant  Treasurer,  whose  liability  was  the  same  as  that  of  a  bank  which  pays  a  forged  check 
in  a  case  in  which  the  forgery  has  not  been  facilitated  by  the  negligence  of  the  drawer.^ 
lbid.%  par.  2. 

1  Bishop  Crira.  Law  (7th  ed.),  §  1020 ;  U.  8.  vs.  Ambrose,  2  Fed.  Rep.,  556.  The 
offense  is  also  defiued  in  Section  5392  of  the  Revised  Statutes  in  the  following  terms  : 
"Every  person  who,  having  taken  an  oath  before  a  competent  tribunal,  officer,  or  per- 
son, in  auy  case  in  which  a  law  of  the  United  States  authorizes  an  oath  to  be  adminis- 
tered, that  he  will  testify,  declare,  depose,  or  certify  truly,  or  that  any  written  testimony, 
declaration,  deposition,  or  certificate  by  him  subscribed  is  true,  willfully  and  contrary  to 
such  oath  states  or  subscribes  any  material  matter  which  he  does  not  believe  to  be  true, 
is  guilty  of  perjury,  and  shall  be  punished  by  a  fine  of  not  more  than  two  thousand  dol- 
lars, and  by  imprisonment,  at  hard  labor,  not  more  than  five  years  ;  and  shall,  moreover, 
thereafter  be  incapable  of  giving  testimony  in  any  court  of  the  United  States  until  such 
time  as  the  judgment  against  him  is  reversed."  See,  also,  U.  S.  vs.  Pass  mo  re,  4  Dal)., 
872;  U.  8.  vs.  Bailey.  9  Pet.,  288;  U.  S.  vs.  Wood,  14  Pet.,  480;  U.  8.  vs.  Nickersen,  17 
How.,  204;  U.  S.  vs.  Clark,  1  Gal  lis,  497;  U.  8.  vs.  Kendrick,  2  Mass.,  60. 


*  Daniel  on  Negotiable  Instruments,  vol.  I.  p.  19. 
t  Byles  on  Bills  (Sharswood's  Ed.),  887. 
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that  he  believes  a  fact  to  be  true  which  he  knows  to  be  false,  he  u  guilty  of 
perjury.  The  fact  sworn  to  should  be  material;  for  if  such  fact  have  no 
bearing  upon  the  issue,  the  administration  of  justice  has  not  been  affected 
injuriously  and  there  has  not  been  perjury.  Subornation  of  per  jury  is  the 
offense  of  procuring  another  to  take  such  a  false  oath  as  constitutes  perjury 
in  the  principal.1 

Perjury  in  Military  Practice. — False  swearing  by  a  witness  before  a 
military  court  is  not  perjury  at  common  law,  nor  is  it  made  a  specific  offense 
by  any  of  the  Articles  of  War.*  But  though  perjury  is  not  made  a  specific 
offense  by  the  military  code,  false  swearing  by  an  officer  or  soldier  before  a 
court-martial  is  "conduct  to  the  prejudice  of  good  order  and  military  disci- 
pline," and  is  cognizable  and  punishable  as  such  under  the  general  (62d) 
Article.  And  a  charge  of  "perjury"  in  connection  with  a  specification 
setting  forth  a  false  swearing  upon  a  court-martial  will  constitute  a  sufficient 
allegation  of  an  offense  under  this  Article.8 

It  was  an  essential  prerequisite  to  a  conviction  of  this  offense  at  common 
law  that  the  commission  should  have  been  established  by  the  testimony  of  at 
least  two  competent  witnesses.  This  to  secure  the  preponderance  necessary 
to  overcome  the  reasonable  doubt.4 

1  The  offense  of  subornation  is  defined  in  Section  5398,  Revised  Statutes,  which  pro- 
Tides  that  "every  person  who  procures  another  to  commit  any  perjury  isgulity  of  sub- 
ornation of  perjury,  and  punishable  as  in  the  preceding  section  prescribed."  See,  also, 
U.  S.  vs.  Bailey,  9  Pet.,  288;  U.  S.  «.  Moore,  2  Lowell,  282  ;  U.  S.  w.  Stanley,  6  McLean, 
409 ;  U.  S.  w.  Perdue,  4  Fed.  Rep.,  897  ;  U.  S.  vs.  Mayer,  Deady,  127  ;  U.  S.  vs.  Smith, 
1  Bawy.,  277;  U.  S.  vs.  Coons,  1  Bond,  1. 

*  Perjury  as  a  criminal  offense  against  the  United  States  is  defined  in  Section  6892, 
Revised  Statutes.  In  England  false  swearing  before  a  court-martial  appears  to  be  re- 
garded as  being  indictable  as  perjury  at  common  law.  See  Queen  vs.  Heane,  4  B.  &  8. 
917;  also  Clode,  Military  Forces  of  the  Crown,  vol.  i.  pp.  169,  552-4. 

A  special  statutory  provision  making  a  false  oath  before  a  naval  court-martial  indict- 
able as  perjury  was  contained  in  the  Articles  for  the  government  of  the  navy  estab- 
lished by  the  Act  of  July  17,  1862,  c.  204,  and  appears  still  to  subsist  in  the  41st  of  the 
present  Articles  and  Sec.  1028,  Rev.  Sts.  There  is  no  statute  relating  specifically  to 
false  swearing  before  a  court-martial  of  the  army.  The  general  provision,  however,  of 
Sec.  5892,  Rev.  Sts.,  providing  for  the  punishment  of  perjury,  is  broad  enough  to  in- 
clude a  case  of  false  swearing  as  to  "  material  matter  *'  before  any  court-martial  equally 
as  before  a  civil  tribunal  of  the  United  States.  Thus  a  military  person  guilty  of  making 
a  false  material  statement  under  oath  as  a  witness  upon  a  military  trial  would  be  amen- 
able not  only  to  a  military  charge,  but  apparently  also  to  indictment  in  the  U.  S.  District 
Court. 

*  Dig.  J.  A.  Gen.,  585,  par.  1;  ibid.,  407,  par.  1. 

4  Ibid.,  586,  par.  2.  Held  that  a  recruit  who  made  a  false  statement  as  to  his  age,  in 
a  sworn  declaration,  was  not  indictable  for  perjury  under  Sec.  5392,  Rev.  Sts.  There 
is  no  law  requiring  the  recruit's  declaration  as  to  his  age  to  be  under  oath.  And  in  the 
usual  form  of  the  oath  of  enlistment  prescribed  by  Article  2,  the  statement  of  age  is  not 
properly  a  part  of  the  oath,  but  matter  of  description  only.    Ibid.,  par.  3. 

Where  the  prosecution  introduced  but  one  witness  to  prove  the  falsity  of  the  testi- 
mony under  the  charge  of  perjury,  and  that  witness  was  contradicted  as  to  a  material 
point,  advised  that  the  conviction  and  sentence  adjudged  by  the  court  be  disapproved  on 
account  of  failure  of  proof.    Ibid.,  407,  par.  2. 

Under  this  charge  testimony  which  consists  of  answers  to  questions  going  to  the 
credit  of  a  particular  witness,  or  of  other  witnesses  whom  he  corroborated,  is  "  material 
to  the  issue."    Ibid.,  par.  1. 
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False  swearing  before  a  court-martial  not  being  perjury  at  common  law, 
the  rales  as  to  the  character  and  amount  of  the  evidence  necessary  to  sustain 
an  indictment  for  perjury,  though  they  may  profitably  be  referred  to,  need 
not  govern  the  proof  of  the  military  offense.  Such  offense  will  ordinarily 
be  sufficiently  established  by  the  written  record  (or,  in  its  absence,  by 
secondary  proof)  of  the  testimony  as  given,  together  with  any  reliable  and 
satisfactory  evidence  that  the  same  was  knowingly  false.1 

Abticle  59.  When  any  officer  or  soldier  is  accused  of  a  capital  crime,  or 
of  any  offense  against  the  person  or  property  of  any  citizen  of  any  of  the 
United  States  which  is  punishable  by  the  laws  of  the  land,  the  commanding 
officer,  and  the  officers  of  the  regiment,  troop,  battery,  company,  or  detach- 
ment to  which  the  person  so  accused  belongs,  are  required,  except  in  time  of 
war,  upon  application  duly  made  by  or  in  behalf  of  the  party  injured,  to  use 
their  utmost  endeavors  to  deliver  him  over  to  the  civil  magistrate,  and  to  aid 
the  officers  of  justice  in  apprehending  and  securing  him,  in  order  to  bring 
him  to  trial.  If,  upon  such  application,  any  officer  refuses  or  willfully 
neglects,  except  in  time  of  war,  to  deliver  over  such  accused  person  to  the  civil 
magistrates,  or  to  aid  the  officers  of  justice  in  apprehending  him,  he  shall  be 
dismissed  from  the  service. 

Article  18  of  the  British  Code  of  1717  required  the  commanding  officer 
of  any  regiment  to  surrender  to  the  civil  authority  for  trial  any  officer  or 
soldier  under  his  command  who  had  committed  a  crime  punishable  "by  the 
known  laws  of  the  land."  The  Mutiny  Act  for  the  year  1718  contained  the 
requirement  "that  any  soldier  accused  of  a  criminal  offense  punishable  by 
the  known  laws  of  the  land  should  be  given  up  to  the  civil  magistrate  by 
the  commanding  officer,  under  the  penalty  of  his  being  cashiered  for  neglect 
or  refusal."  *  This  requirement  was  coupled  with  the  provision  that  "  no 
person  convicted  by  the  civil  magistrate  should  be  liable  to  court-martial 
punishment,  save  that  of  cashiering,  for  the  same  offense."  The  provision 
appears  in  substantially  its  present  form  as  Article  1,  Section  2,  of  the 
British  Code  of  1774,  as  Article  1,  Section  10,  of  the  American  Articles  of 
1776,  and  as  No.  59  of  the  Articles  of  1806.  The  clause  making  the  pso- 
vision  applicable  in  time  of  peace  only  was  incorporated  in  the  Article  in 
1863.' 

Purpose  of  the  Enactment. — The  Constitution  of  the  United  States,  like 
those  of  the  several  States,  recognizes,  as  a  fundamental  principle,  that  such 
military  jurisdiction  as  is  created  by  its  authority  is  to  be  exercised  in  strict 
subordination  to  the  civil  power.4     The  law  also  recognizes  the  fact  that 

1  Di*.  J.  A.  Gen.,  586,  par.  2. 

*  Clode,  Mil.  Law.  58,  54. 

1  Section  30,  Act  of  March  3,  1868  (12  Stat,  at  Large,  736). 

4  Dow  t».  Johnston,  100  U.  S.,  169.  This  Article  is  a  recognition  of  the  general 
principle  of  the  subordination  of  the  military  to  the  civil  power,  and  its  main  purpose 
evidently  is  to  facilitHte,  in  cases  of  offenders  against  the  local  civil  statutes  who  happen 
to  be  connected  with  the  army,  the  execution  of  those  statutes  where,  as  citizens,  such 
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military  persons  constitute  a  class  apart,  and  are  subject  to  rules  differing 
in  many  material  respects  from  those  regulating  the  conduct  of  the  general 
body  of  citizens.  The  military  status,  however,  confers  no  special  immuni- 
ties upon  members  of  the  military  establishment,  who  are  in  general  subject 
to  the  laws  in  the  same  manner  and  to  precisely  the  same  extent  as  other 
citizens  or  inhabitants.  Whoever,  therefore,  violates  the  criminal  law  of  the 
United  States  or  that  of  a  State  is  subject  to  arrest,  trial,  and  punishment 
therefor.  If  such  offender  be  a  citizen,  the  local  law  prescribes  the  methods 
of  such  arrest;  if,  on  the  other  hand,  he  be  a  military  person  serving  under 
the  immediate  command  of  a  military  superior,  the  59  th  Article  of  War 
prescribes  a  method  of  procedure  in  accordance  with  which  his  arrest  must 
be  effected. 

In  the  application  of  this  statute  several  questions  may  arise,  which  will 
be  discussed  in  order. 

1.  The  Article  relates  to  a  military  person  who,  at  the  time  the  arrest  is 
sought,  is  a  member  of  an  organized  command;  it  matters  not  whether  that 
command  be  stationary,  as  in  the  case  of  a  post  or  camp,  or  movable,  as 
would  be  the  case  of  a  column  on  the  march.  An  isolated  member  of  the 
military  establishment  (an  officer  on  leave  of  absence,  or  an  enlisted  man  on 
furlough,  for  example)  who  commits  an  offense  may  be  arrested  by  the 
proper  representative  of  the  local  authority  whose  law  or  ordinance  has  been 
violated.1 

2.  The  provisions  of  the  Article  are  applicable  to  an  officer  or  soldier  who 
is  charged  with  a  crime  or  offense  "which  is  punishable  by  the  laws  of  the 
land."  This  term  has  been  held  to  include  not  only  offenses  against  the 
laws  of  a  State,  but  violations  of  municipal  by-laws  and  city  ordinances;  it 
does  not  extend,  however,  to  offenses  committed  against  the  United  States, 
or  to  offenses  committed  within  territory  over  which  the  United  States  exer- 
cises exclusive  jurisdiction.* 

persons  remain  legally  amenable  to  arrest  and  trial  thereunder.  Protection  to  military 
persons  from  civil  arrest  is  not  the  object  of  the  Article.    Dig.  J.  A.  Gen.,  50,  par.  1. 

1  Dig.  J.  A.  Gen.,  50,  par.  1;  ibid.,  245,  par.  3,  4.  In  Ex  parte  McRoberts,  16  Iowa, 
600,  603,  it  was  held  that  the  provisions  of  the  Article  apply  only  to  officers  aud  soldiers 
while  within  the  immediate  control  and  jurisdiction  of  the  military  authorities,  and 
therefore  do  not  apply  to  a  case  of  a  soldier  absent  on  furlough;  but  that  such  a  soldier, 
pendiug  his  furlough,  may  be  arrested  in  the  same  manner  as  any  civilian. 

»Opin.  Att.-Gen.  of  Nov.  26,  1894,  published  in  Circular  No.  15,  A.  G.  O., 
Dec.  6,  1894;  Dig.  J.  A.  Gen.,  50,  par.  4;  Ex  parte  Bright,  1  Utah,  145.  This 
case,  however,  is  regarded  as  going  too  far,  in  holding  that  though  a  soldier  may,  without 
application  to  the  military  authorities,  be  arrested  and  detained  by  the  civil  authorities 
for  the  violation  of  a  city  ordinance,  he  may  not  be  tried  or  punished  bv  the  latter,  but 
for  that  purpose  must  be  surrendered  to  the  military  commander.  Unless  the  offense 
of  such  a  soldier  directly  prejudiced  military  discipline  he  could  not  be  tried  for  the 
same  at  all  by  a  military  court;  and  if  it  did,  he  would  be  triable  ouly  for  the  breach  of 
discipline,  leaving  him  still  amenable  to  the  local  law  for  the  civil  disorder. 

For  exemption  of  enlisted  men  from  nrrest  on  mesne  process,  or  in  execution  for 
debt  in  certain  cases,  in  accordance  with  Sec.  1287,  Rev.  Stat.,  see  White  w.  Lowther.  3 
Ga.,  897;  Moses  m.  Willitt,  3  Strobh.irt  (8  C).  210;  Ray  w.  Hogeboom,  11  Johns.,  488. 

The  term  "any  of  the  United  States."  employed  in  this  Article,  held  properly  to 
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3.  The  Article  requires  that  the  application  shall  be  "  duly  made  "  and 
"  by  or  in  behalf  of  the  party  injured."  The  commanding  officer,  before 
surrendering  the  party,  is  entitled  to  require  that  the  "  application  "  shall 
be  so  specific  as  to  identify  the  accused  and  to  show  that  he  is  charged  with 
a  particular  crime  or  offense  which  is  within  the  class  described  in  the 
Article.  Where  it  is  doubtful  whether  the  application  is  made  in  good  faith 
and  in  the  interests  of  law  and  justice,  the  commander  may  demand  that 
the  application  be  especially  explicit  and  be  sworn  to;  and  in  general  the 
preferable  and  indeed  only  satisfactory  course  will  be  to  require  the  produc- 
tion, if  practicable,  of  a  due  and  formal  warrant  or  writ  for  the  arrest  of  the 
party.1 

Procedure. — The  commanding  officer,  before  surrendering  the  party,  is 
entitled  to  require  that  the  "  application"  shall  be  so  specific  as  to  identify 
the  accused  and  to  show  that  he  is  charged  with  a  particular  crime  or  offense 
which  is  within  the  class  described  in  the  Article.  Where  it  is  doubtful 
whether  the  application  is  made  in  good  faith  and  in  the  interests  of  law  and 
justice,  the  commander  may  demand  that  the  application  be  especially 
•explicit  and  be  sworn  to;  and  in  general  the  preferable  and  indeed  only 
satisfactory  course  will  be  to  require  the  production,  if  practicable,  of  a  due 
and  formal  warrant  or  writ  for  the  arrest  of  the  party.1  The  application 
Tequired  by  the  Article  should  be  made  in  a  case  where  the  crime  was  com- 
mitted by  the  party  before  he  entered  the  military  service,  as  where  it  was 
-committed  by  him  while  in  the  service.'  In  the  former  case  a  more  exact 
identification  may  perhaps  reasonably  be  required.4 

The  provisions  of  the  Article  are  applicable  not  only  when  the  officer  or 
soldier  is  accused  of  a  crime  or  offense  "  which  is  punishable  by  the  laws  of 
the  land,"  i.e.,  by  the  public  law — statutes  or  constitution — of  the  particular 
State,  but  his  surrender  may  be  similarly  demanded  for  the  violation  of  a 
municipal  ordinance.* 

The  party  should  be  surrendered  upon  proper  application,  though  the 
offense  be  one  of  which  a  military  court  has  jurisdiction  concurrently  with 
the  civil  courts;  unless,  indeed,  the  military  jurisdiction  has  already  duly 
•attached  (as  by  arrest,  or  service  of  charges  with  a  view  to  trial),  in  which 
•case  the  prisoner  may  be  surrendered  or  not  as  the  proper  authority  may 
determine.  A  soldier  under  a  sentence  of  confinement  imposed  by  court- 
include  any  and  all  the  political  members  of  our  governmental  system,  and  to  embrace 
an  organized  Territory  equally  with  a  State.  Dig.  J.  A.  Gen.,  53,  par.  9.  See,  also,  par. 
4,  post. 

1  Dig.  J.  A.  Gen..  51,  par.  8 ;  2  Opin.  Att.-Gen.,  10. 
»  Ex  par U  McRoberts,  16  Iowa,  608-605. 

*  See  G.  O.  29,  Di>pt.  of  the  Northwest,  1864,  where  it  is  remarked  that  there  is  an 
-especial  obligation  to  surrender  the  soldier  where  the  crime  was  committed  by  him  before 
•entering  the  military  service. 

4  2  Opin.  Att.-Gen.,  10. 

*  Dig.  J.  A.  Gen.,  51,  par.  4;  Opin.  of  Att.-Gen.  of  Nov.  26,  1894.  See  Circular  No. 
15,  A.  G.  O.,  of  1894. 
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martial  cannot  in  general  properly  be  surrendered  under  this  Article,  In 
cnch  a  case  the  civil  authorities  should  regularly  defer  their  application 
till  the  military  punishment  has  been  executed  or  remitted.1 

Surrenders,  under  the  Article,  can  lawfully  be  made  only  in  accordance 
with  its  terms.  "  An  officer  or  soldier  accused  as  indicated  by  the  Article, 
though  he  may  be  willing  and  may  desire  to  surrender  himself  to  the  civil 
authorities,  or  to  appear  before  the  civil  court,  should  not  in  general  be 
permitted  to  do  so,  but  should  be  required  to  await  the  formal  application."  * 

The  Article  is  directory,  not  jurisdictional.  It  does  not  limit  the  action 
to  be  taken  by  the  military  authorities  to  cases  where  the  application  is  made 
by  the  party ;  it  may  be  made  in  his  behalf.  It  does  not  place  a  soldier  who 
has  committed  a  crime  and  been  indicted  therefor  beyond  the  reach  of  the 
civil  power  if  the  person  injured  does  not  apply  for  his  surrender.  In  a  case 
— one  of  murder,  for  example — where  there  can  be  no  personal  application, 
the  State  properly  takes  the  place  of  the 'individual.  And.  so  in  all  other 
oases  where  an  indictment  has  been  found  or  a  warrant  of  arrest  has  been 
issued  the  State,  with  which  resides  the  jurisdiction  and  the  power  to  prose- 
cute, may  make  the  demand,  and  upon  its  demand  it  is  the  duty  of  the 
commanding  officer  to  surrender  the  party  charged." 

The  Article  contemplates  only  cases  in  which  an  "officer  or  soldier 
is  accused,"  and  has  no  application  to  civilians  employed  or  resident  at  a 
military  post.4  Nor  does  it  apply  to  the  service  by  a  sheriff  of  a  subpoena  on 
an  officer  or  soldier  to  appear  as  a  witness  before  a  civil  court.  In  such  a 
case,  indeed,  the  civil  official  should,  as  a  matter  of  comity,  apply  first  to  the 
post  commander,  whether  or  not  the  post  be  within  the  exclusive  jurisdiction 
of  the  United  States.  It  will  then  be  for  the  commander,  in  comity,  to 
facilitate  the  service  and  to  issue  the  necessary  permit  or  order  to  enable  and 
cause  the  officer  or  soldier  to  attend  the  court.* 

The  several  executive  departments,  and  other  instr  a  mentalities  of  the 
Federal  Government,  being  agencies  of  the  same  sovereignty,  the  Article  is 
not  applicable  to  offenses  against  the  laws  of  the  United  States,  or  to  offenses 
committed  in  places  over  which  the  United  States  has  exclusive  jurisdiction." 

1  Dig.  J.  A.  Gen.,  52,  par.  6.  Where  a  soldier,  duly  surrendered  under  this  Article 
and  allowed  to  go  on  bail,  was  thereupon  returned  to  duty,  held  that  it  was  within  the 
spirit  of  the  Article  for  the  department  commander  to  instruct  the  commanding  officer  of 
such  soldier  to  cause  him  to  appear  for  trial  at  the  proper  time.    Ibid. 

1  lbid.t  58,  par.  7. 

•  Ibid,,  53,  par.  10.  In  view  of  the  obligation  devolved  by  this  Article  upon  officers 
of  the  Army,  a  post  commander  would  properly  be  required  to  apprehend  and  hold  for 
surrender  to  the  civil  authorities  a  soldier  who,  having  been  once  surrendered  under  the 
Article,  had  escaped  and  returned  to  the  post.  Ibid.,  par.  8.  See,  also,  for  a  similar 
case,  G.  O.  7,  Dept.  of  the  South,  1871. 

4  Ibid.,  54,  par.  11.  8o  fold  that  it  did  not  apply  to  a  case  of  a  civilian  (Chinese) 
laundryman  employed  and  residing  at  a  military  post  accused  of  a  civil  crime.  While 
it  would  be  equally  desirable  that  the  surrender  should  be  made  in  such  a  case,  such 
surrender  would  be  a  matter  of  comity,  not  of  official  duty  under  the  Article.    Ibid. 

•  Ibid.,  54,  par.  11. 

•  Dig.  J.  A.  Gen.,  52,  par.  5. 
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The  term  "any  of  the  United  States,"  employed  in  this  Article,  properly 
includes  any  and  all  of  the  political  members  of  onr  governmental  system, 
and  embraces  an  organized  Territory  as  well  as  a  State.  As  the  offenses  for 
which  surrender  may  be  demanded  are  made  such  by  the  common  law,  or  by 
statute  in  a  State  or  Territory,  the  Article  is  not  applicable  to  a  case  of  an 
offense  committed  against  the  laws  of  the  United  States,  as,  for  instance, 
the  statutes  prohibiting  the  introduction  of  liquor  into  the  Indian  country. 
Nor  is  it  applicable  to  a  case  of  an  offense  committed  in  a  place  over  and 
within  which  the  jurisdiction  of  the  United  States  is  exclusive.1 

8ERVICE   OP   PROCESS  IN   GENERAL. 

The  59th  Article  of  War  provides  a  method  of  procedure  in  effecting  the 
arrest  of  a  military  person  charged  with  an  offense  against  the  law  of  a  State 
or  Territory;  it  contains  no  provisions  respecting  the  general  service  of 
process,  and  is  silent  as  to  the  service  of  process  in  civil  as  distinguished 
from  criminal  cases.  This  subject  is  regulated,  in  some  cases,  by  the  com- 
pact between  the  State  and  the  general  government,  as  expressed  in  the  Act 
of  the  Legislature  consenting  to  a  particular  purchase  or  ceding  jurisdiction 
over  a  particular  tract.  If  the  right  to  serve  .process  within  the  ceded  terri- 
tory in  civil  and  criminal  cases  arising  within  the  State  but  without  such 
ceded  territory  be  reserved  in  the  act  of  cession,  then  process  in  such  cases 
may  be  served,  and  the  service  will  be  regulated  by  the  laws  of  the  State  in 
whose  name  and  by  whose  courts  it  is  issued.  It  has  already  been  seen 
that  where  there  has  been  no  cession  of  jurisdiction  by  the  State  its  officials 
have  the  same  authority  to  serve  the  process  and  mandates  of  its  courts,  and 
its  courts  have  the  same  jurisdiction  over  acts  done  and  crimes  committed 
within  the  military  post  as  elsewhere  in  the  State;  the  mere  fact  of  owner- 
ship or  occupation  of  the  land  by  the  United  States  having  no  effect  to 
except  it  from  the  operation  of  the  State  laws.1 

Service  of  Process  in  the  Territories. — Service  of  process  in  the  Terri- 
tories is  analogous  to  similar  procedure  in  the  several  States  within  lands  over 
which  exclusive  jurisdiction  has  not  been  ceded  to  the  United  States. 
Where  a  military  post  or  reservation  is  situated  in  a  Territory  the  Territorial 
courts  are  authorized  to  issue  process  for  the  arrest  of  officers  or  soldiers  of 
the  command  charged  with  crime,  or  to  cite  them  to  appear  before  them  a:- 
defendants  in  civil  actions,  or  to  attach,  replevy  upon,  or  take  in  execution 

1  Dig.  J.  A.  Gen.,  68,  par.  9.  It  is  further  held,  in  Ex  parte  McRoberts,  16  Iowa, 
603.  that  the  provisions  of  the  Article  apply  only  to  officers  and  soldiers  while  within 
the  immediate  control  and  jurisdiction  of  the  military  authorities,  and  therefore  do  not 
apply  to  a  case  of  a  soldier  absent  on  furlough ;  but  that  such  a  soldier,  pendiug  his 
furlough,  may  be  arrested  in  the  same  manner  as  any  civilian. 

•  Port  Leavenworth  R.  R.  Co.  «i.  Lowe,  114  U.  S.,  525,  527,  533 :  U.  8.  t».  Cornell, 
2  Mason.  60;  Com.  «f.  Clary,  8  Mass.,  72 ;  Mitchell  t».  Tibbitts,  17  Pick.,  298;  Dig.  J. 
A.  Gen.,  245,  par.  3. 
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any  property  belonging  to  them  within  the  posts,  etc.,  not  specially 
exempted  from  legal  seizure.  This  for  the  reason  that  the  courts  in  which 
is  vested  the  judicial  power  of  a  Territory  are  not  the  courts  of  a  sovereignty 
distinct  from  the  United  States,  but  are  the  creatures  of  Congress,  being 
established  by  it  directly,  or  indirectly  by  its  authority  through  the  Terri- 
torial legislature,  under  the  provision  of  the  Constitution '  empowering 
Congress  "to  make  all  needful  rules  and  regulations  respecting  the  terri- 
tory belonging  to  the  United  States."  * 

Thus  while  officials  charged  with  the  service  of  the  process  of  such — as 
indeed  of  any— courts  would,  in  comity,  properly  refrain  from  entering  a 
military  post  for  the  purpose  of  serving  process  therein,  or  at  least  from 
making  the  service,  till  formal  permission  for  the  purpose  had  been  sought 
and  obtained  from  the  commanding  officer,  yet,  on  the  other  hand,  officers 
commanding  military  posts  in  the  Territories  should  certainly  interpose  no 
obstacle  to  the  due  service  within  their  commands  of  the  legal  process  of  the 
Territorial  courts.* 

ABTICLE  60.  (1)  Any  person  in  the  military  service  of  the  United  States 
who  makes  or  causes  to  be  made  any  claim  against  the  United  States,  or  any 
officer  thereof,  knowing  such  claim  to  be  false  or  fraudulent ;  or 

(2)  Who  presents  or  causes  to  be  presented  to  any  person  in  the  civil  or 
military  service  thereof,  for  approval  or  payment ',  any  claim  against  the 
United  States  or  any  officer  thereof,  knowing  such  claim  to  be  false  or 

fraudulent;  or 

(3)  Who  enters  into  any  agreement  or  conspiracy  to  defraud  the  United 
States  by  obtaining,  or  aiding  others  to  obtain,  the  allowance  or  payment  of 
any  false  or  fraudulent  claim;  or 

(4)  Who,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain,  the 
approval,  allowance,  or  payment  of  any  claim  against  the  United  States  or 
against  any  officer  thereof,  makes  or  uses,  or  procures  or  advises  the  making 
or  use  of,  any  writing  or  ether  paper,  knowing  the  sime  to  contain  any  false 
or  fraudulent  statement ;  or 

1  Constitution  of  the  United  States;  Art.  IV,  Sec.  3,  par.  2. 

9  Bee  Frank liu  w.  U.  8.,  and  Reynolds  vs.  People,  in  1  Colorado  Reports. 

•  "  A  Territory  is  not  properly  sovereign.  It  is  an  organ izution  through  and  by 
means  of  which  Congress  for  a  time  governs  a  particular  portion  of  the  couutry.  Its 
rights  are  those  which  are  set  forth  in  the  organic  Act."  16  Opin.  Att.-Geu.,  115  ;  Dig. 
J.  A  Gen.,  739,  par.  1,  2,  and  8. 

The  power  of  Cougress  over  the  Territories  is  general  and  plenary,  arising  from  the 
right  to  acquire  them.  It  may  legislate  over  them  within  the  scope  of  its  constitu  ional 
powers  in  relation  to  the  citizens  of  the  United  States,  or  it  may  confer  a  limited  power 
of  legislation  over  local  subjects  upon  the  territorial  government  created  by  its  authority, 
but  may  annul  such  legislation  at  its  discretion.  It  may  create  territorial  courts,  and 
may  endow  them  with  appropriate  jurisdiction  ;  but  such  courts  are  in  no  sense  courts  of 
the  United  States  and  form  no  part  of  its  judicial  system.  Mormon  Church  tw.  U.  S..  186 
U.  8,  1  ;  Scott  tw.  Sandford,  19  How.,  893 ;  Ferris  w.  Higley.  20  Wall.,  875  ;  Horn- 
buckle  vs.  Toombs.  18  Wall.,  648  ;  Davis  w.  Bil Island,  idem;  Scott  e«.  Jones,  5  How., 
343  ;  Clinton  rt  Englebrecht,  13  Wall.,  434;  Franklin  tw.  U.  S.,  1  Col.;  Reynolds  vk 
People,  ibid.;  Q.  O.  30,  H  Q.  A.f  1878 ;  7  Opin.  Att.-Gen.,  564. 
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(5)  Who,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain,  the 
approval,  allowance,  or  payment  of  any  claim  against  the  United  States  or 
any  officer  thereof,  makes,  or  procures  or  advises  the  making  of,  any  oath  to 
any  fact  or  to  any  writing  or  other  paper,  knowing  such  oath  to  be  false;  or 

(6)  Who,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain,  the 
approval,  allowance,  or  payment  of  any  claim  against  the  United  States  or 
any  officer  tliereof,  forges  or  counterfeits,  or  procures  or  advises  the  forging 
or  counterfeiting  of,  any  signature  upon  any  writing  or  other  paper,  or  uses, 
or  procures  or  advises  the  use  of,  any  such  signature,  knowing  the  same  to  be 
forged  or  counterfeited;  or 

(7)  Who,  having  charge,  possession,  custody,  or  control  of  any  money  or 
other  property  of  the  United  States,  furnished  or  intended  for  the  military 
service  thereof,  knowingly  delivers,  or  causes  to  be  delivered,  to  any  person 
having  authority  to  receive  the  same,  any  amount  thereof  less  than  that  for 
which  he  receives  a  certificate  or  receipt ;  or 

(8)  Who,  being  authorized  to  make  or  deliver  any  paper  certifying  the 
receipt  of  any  property  of  the  United  States,  furnished  or  intended  for  the 
military  service  thereof,  makes,  or  delivers  to  any  person,  such  writing, 
without  having  full  knowledge  of  the  truth  of  the  statements  therein  con- 
tained, and  with  intent  to  defraud  the  United  States  ;  or 

(9)  Who  steals,  embezzUs,  knowingly  and  willfully  misappropriates, 
applies  to  his  own  use  or  benefit,  or  wrongfully  or  knowingly  sells  or  dis- 
poses of  any  ordnance,  arms,  equipments,  ammunition,  clothing,  subsistence 
stores,  money,  or  other  property  of  the  United  States,  furnished  or  intended 
for  the  military  service  thereof ;  or 

(10)  Who  knowingly  purchases,  or  receives  in  pledge  for  any  obligation 
or  indebtedness,  from  any  soldier,  officer,  or  other  person  who  is  apart  of  or 
employed  in  said  forces  or  service,  any  ordnance,  arms,  equipments,  ammu- 
nition, clothing,  subsistence  stores,  or  other  property  of  the  United  States, 
such  soldier,  officer,  or  other  person  not  having  lawful  right  to  sell  or  pledge 
the  same, 

(11)  Shall,  on  conviction  thereof,  be  punished  by  fine  or  imprisonment, 
or  by  such  other  punishment  as  a  court-martial  may  adjudge,  or  by  any  or 
all  of  said  penalties.  And  if  any  person,  being  guilty  of  any  of  the  offenses 
aforesaid,  while  in  the  military  service  of  the  United  States,  receives  his  dis- 
charge, or  is  dismissed  from  the  service,  he  shall  continue  to  be  liable  to  be 
arrested  and  held  for  trial  and  sentence  by  a  court-martial,  in  the  same 
manner  and  to  tlie  same  extent  as  if  he  had  not  received  such  discharge  nor 
been  dismissed.  Section  5,  Act  of  March  2, 1901.  (31  Statutes  at  Large, 
951.) 

This  Article,  which  was  enacted  during  the  continuance  of  the  War  of 
the  Rebellion,  creates  a  number  of  offenses  against  the  United  States,  each 
of  which  involves  actual  fraud  and  an  intent  to  defraud  the  public.    The 
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several  offenses  named  in  the  enactment  are  statutory  in  character,  and  each 
should  be  charged  and  proved  in  accordance  with  the  definitions  prescribed  in 
the  particular  clause  to  which  the  offense  relates.  A  statutory  intent  is  alleged 
in  several  clauses,  which  must  also  be  set  forth  in  the  charges,  and  established 
in  evidence,  in  order  to  warrant  a  conviction  under  the  terms  of  the  Article. 
Fraudulent  Claims. — Glauses  one  to  six,  inclusive,  relate  to  fraudulent 
claims  and  demands  against  the  United  States  and  make  each  of  the  follow- 
ing acts  an  offense  against  the  United  States; 

(1)  "  Any  person  in  the  military  service  of  the  United  States  who  makes 
or  causes  to  be  made  any  claim  against  the  United  States,  or  any  officer 
thereof,  knowing  such  claim  to  be  false  or  fraudulent;  or 

(2)  "  Who  presents  or  causes  to  be  presented  to  any  person  in  the  civil 
or  military  service  thereof,  for  approval  or  payment,  any  claim  against  the 
United  States  or  any  officer  thereof,  knowing  such  claim  to  be  false  or 
fraudulent;  or 

(3)  "  Who  enters  into  any  agreement  or  conspiracy  to  defraud  the 
United  States  by  obtaining,  or  aiding  others  to  obtain,  the  allowance  or  pay- 
ment of  any  false  or  fraudulent  claim;  or 

(4)  "  Who,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain,  the 
approval,  allowance,  or  payment  of  any  claim  against  the  United  States  or 
against  any  officer  thereof,  makes  or  uses,  or  procures  or  advises  the  making 
or  use  of,  any  writing  or  other  paper,  knowing  the  same  to  contain  any  false 
or  fraudulent  statement;  or 

(5)  "  Who,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain,  the 
approval,  allowance,  or  payment  of  any  claim  against  the  United  States  or 
any  officer  thereof,  makes,  or  procures  or  advises  the  making  of,  any  oath  to 
any  fact  or  to  any  writing  or  other  paper,  knowing  such  oath  to  be  false;  or 

(6)  "  Who,  for  the  purpose  of  obtaining,  or  aiding  others  to  obtain,  the 
approval,  allowance,  or  payment  of  any  claim  against  the  United  States  or 
any  officer  thereof,  forges  or  counterfeits,  or  procures  or  advises  the  forging 
or  counterfeiting  of,  any  signature  upon  any  writing  or  other  paper,  or  uses 
or  procures  or  advises  the  use  of,  any  such  signature,  knowing  the  same  to 
be  forged  or  counterfeited." 

The  claims  referred  to  in  the  statute  are  "  false  and  fraudulent,"  that  is, 
they  are  wrongful  demands  for  money  alleged  to  be  due  for  supplies 
furnished  or  for  services  rendered,1  and  are  known  to  be  such  by  the 
accused,  at  the  time  of  their  presentment. 

1  The  offense  known  as  the  duplicating  of  pay-rolls,  where  it  involves,  as  it  generally 
does,  a  presenting  or  a  causing  to  be  presented  of  a  false  or  fraudulent  claim  against  the 
United  States,  is  properly  chargeable  under  this  Article.     Dig.  J.  A.  Gen.,  55,  par.  1. 

Where  an  officer  who  had  been  senteuced  to  forfeit  all  pay  due,  but  whose  sentence 
had  not  yet  been  approved  or  published,  presented  pay  accounts  to  the  paymaster  for 
his  pay,  and  received  the  amount  of  the  same,  held  that  he  was  not  triable  for  the 
offense  of  presenting  a  fraudulent  claim  under  this  Article.     Ibid.,  par.  2. 

The  presenting  of  false  and  fraudulent  claims  for  horses  lost  in  battle,  for  recruiting 
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Short  Payments;  Receipts  in  Blank. — Clauses  seven  and  eight  also 
make  it  a  criminal  offense  on  the  part  of  any  person 

(7)  "  Who,  having  charge,  possession,  custody,  or  control  of  any  money 
or  other  property  of  the  United  States,  famished  or  intended  for  the  mili- 
tary service  thereof,  knowingly  delivers,  or  causes  to  be  delivered,  to  any 
person  having  authority  to  receive  the  same,  any  amount  thereof  less  than 
that  for  which  he  receives  a  certificate  or  receipt;  or 

(8)  "  Who,  being  authorized  to  make  or  deliver  any  paper  certifying  the 
receipt  of  any  property  of  the  United  States,  furnished  or  intended  for  the 
military  service  thereof,  makes,  or  delivers  to  any  person,  such  writing, 
without  having  full  knowledge  of  the  truth  of  the  statements  therein  con- 
tained, and  with  intent  to  defraud  the  United  States." 

The  offense  described  in  clause  seven  is  that  of  "  short  payments,"  that 
is,  payments  of  money  less  in  amount  than  are  called  for  in  the  receipts 
given  therefor  by  creditors  of  the  United  States.  The  principle  applies 
equally  to  property  transactions,  and  impliedly  prohibits  the  giving  of  blank 
receipts  by  officers  of  the  army.1 

Clause  eight  makes  a  certain  form  of  negligence  in  the  verification  of 
articles,  or  quantities,  of  property  or  stores  received  by  an  officer,  in  behalf 
of  the  United  States,  in  pursuance  of  a  contract  or  agreement;  such  negli- 
gence consisting  in  the  making  or  delivery  of  a  paper  certifying  the  receipt 
of  property  without  having  full  knowledge  of  the  truth  of  the  statements 
contained  in  such  paper,  and  with  intent  to  defraud  the  United  States.* 

Stealing,  Larceny,  Embezzlement,  etc. — The  ninth  clause  makes  it  an 
offense  on  the  part  of  any  person  "  who  steals,  embezzles,  knowingly  and 
willfully  misappropriates,  applies  to  his  own  use  or  benefit,  or  wrongfully  or 
knowingly  sells  or  disposes  of  any  ordnance,  arms,  equipments,  ammunition, 
clothing,  subsistence  stores,  money,  or  other  property  of  the  United  States, 
furnished  or  intended  for  the  military  service  thereof." 

The  offense  of  stealing,  indicated  in  the  9th  paragraph  of  this  Article, 

expenses,  and  for  rewards  for  the  arrest  of  deserters,  held  offenses  within  paragraphs  1, 
2,  and  4  of  this  Article.    Dig.  J.  A.  Gen.,  par.  3. 

Where  a  soldier,  in  order  to  procure  his  discharge  from  the  service  and  the  payment 
thereupon  of  a  considerable  amount  not  in  fact  due  him,  forged  the  name  of  his  com- 
manding officer  on  a  discharge-paper  and  a  "  final  statement "  paper,  and  presented  the 
'same  to  a  paymaster,  held  that  he  was  chargeable  with  offenses  defined  in  the  2d,  4th, 
and  6th  paragraphs  of  this  Article.     Ibid.,  par.  4. 

1  Where  a  disbursing  officer,  having  caused  a  creditor  of  the  United  States  to  sign 
a  receipt  in  blauk,  paid  him  a  less  sum  than  was  due  him,  and  afterwards  inserted  the 
true  amount  due  in  the  receipt,  so  as  to  obtain  credit  with  the  United  States  for  the 
greater  sum,  held  that  he  was  chargeable  with  the  offense  defined  in  the  7th  paragraph 
of  this  Article.     Ibid.,  56,  par.  5. 

9  Where  an  officer,  by  collusion  with  a  contractor  who  had  contracted  for  the  delivery 
of  military  supplies,  received  for  a  pecuniary  consideration  from  the  latter  a  less  amount 
of  supplies  than  the  United  States  was  entitled  to  under  the  contract,  while  at  the  same 
time  giving  him  a  voucher  certifying  on  its  face  the  delivery  of  the  whole  amount, 
held  that  such  officer  was  chargeable  with  an  offense  of  the  class  defined  in  the  8th 
paragraph  of  this  Article.    Ibid.,  par  6. 
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consist*  in  a  larceny  of  "property  of  the  United  States  furnished  or  intended 
for  the  military  service. "  Except  in  time  of  war,1  larceny  of  other  property 
can  be  charged  as  a  military  offense  only  when  cognizable  under  Article  62, 
as  prejudicing  good  order  and  military  discipline.* 

The  offense  of  embezzlement  has  already  been  discussed.'  In  order  to 
determine  whether  certain  acts  or  conduct  may  properly  be  charged  as  con- 
stituting embezzlement  of  public  money  under  the  ninth  paragraph  of  this 
Article,  the  Sections  of  the  Revised  Statutes 4  relating  to  embezzlements  may 
properly  be  recurred  to.  Acts  here  specified  as  constituting  embezzlements 
in  law  may,  when  committed  by  officers  of  the  army,  be  charged  as  embez- 
zlements under  this  Article,  and  the  rules  of  evidence  established  by  these 
Sections  may  also  be  applied,  where  apposite,  to  military  cases.9  But  as  to 
the  penalties  prescribed  in  the  same,  these,  though  useful  as  going  to  indi- 
cate a  reasonable  measure  of  punishment  when  imprisonment  or  fine  is  pro- 
posed to  be  adjudged,  are  of  course  in  no  respect  obligatory  upon  military 
tribunals,  and  any  approved  military  penalty  or  penalties,  such  as  dismissal, 
suspension,  etc.,  may  be  imposed  by  courts-martial  upon,  conviction  of 
embezzlement,  either  alone  or  in  connection  with  imprisonment  or  fine. 
So  a  term  of  confinement,  or  a  fine  (or  forfeiture  of  pay),  in  excess  of  the 
penalties  authorized  for  civil  offenders  may  legally  be  adjudged  by  such, 
courts.* 

In  a  case  of  embezzlement  of  public  funds T  or  property,  charged  undei 
this  Article,  it  is  not  necessary  to  allege  in  terms,  or  to  prove,  an  intent  tc 
defraud  the  United  States.  It  is  the  act  of  legal  embezzlement  which  ia 
made  the  offense,  irrespective  of  the  purpose  or  motive  of  such  act." 

1  See  the  68th  Article  of  War,  supra.  See,  also,  under  the  58th  Article,  the  tiita 
Larceny. 

•  Dig.  J.  A.  Gen.,  69,  par.  16. 

1  See  Article  58,  supra,  title  Embetzlement. 

4  See  Title  LXX,  Rev.  Stat.    See,  also,  Dig.  J.  A.  Gen.  60,  pars.  19-28. 

1  See  cases  in  which  embezzlements  of  this  class  were  charged  against  officers  of  the 
Army,  in  G.  O.  1,  War  Dept.,  1861 ;  G.  C.  M.  O.  48,  86,  Hdqrs.  of  Army,  1868 ;  do.  21, 
War  Dept.,  1871 ;  do.  27,  84,  id.t  1872 ;  do.  81,  id.,  1874 ;  do.  52,  Hdqrs.  of  Army,  1877. 

•  Dig  J.  A.  Gen.,  56,  par.  8. 

1  "  All  money  lawfully  in  the  hands  of  a  public  officer,  and  for  which  he  Is  account- 
able, is  money  of  the  United  States."    United  States  us.  Watkins,  8  Cranch  C.  C,  441. 

8  Dig.  J.  A,  Gen.,  56,  par.  7.  The  withdrawing,  by  a  disbursing  officer  of  the  Army, 
from  an  authorized  depository,  of  public  funds  for  a  purpose  not  prescribed  or  author- 
ized by  law— as  for  personal  use.  or  to  pay  claims  not  due  from  the  United  States  or 
payable  by  such  officer — being  a  form  of  embezzlement  defined  by  Sec.  5488,  Rev.  Sts., 
held  properly  charged  as  embezzlement  under  the  present  Article ;  and  convictions  of 
officers  upon  such  a  charge  held  authorized  and  legal.     Ibid.,  57,  par.  9. 

But  Jield  that  to  constitute  such  embezzlement  it  is  not  necessary  that  there  should 
have  been  a  personal  conversion  of  the  funds  or  an  intent  to  defraud.  The  object  of 
the  law  is  to  provide  a  safeguard  against  the  misuse  and  diverting  from  their  appointed 
purpose  of  public  moneys,  and  the  intent  of  the  offender,  whether  fraudulent  or  not, 
enters  in  no  respect  into  the  statutory  crime.  If  the  withdrawal  or  application  of  the 
funds  is  simply  one  not  prescribed  or  authorized  by  law,  the  offense  is  complete.  An 
absence,  however,  of  criminal  motive  in  the  illegal  act  may  be  shown  in  mitigation  of 
sentence  in  a  military  case.    Ibid. 

So  held  that  it  constituted  no  defense  to  a  charge  of  an  embezzlement  of  this  chw 
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Misappropriation ;  Misapplication.  —  Misappropriation  is  a  form  of 
wrongful  conversion  of  the  ownership  of  the  money  or  property  of  the 
United  States;  as  here  nsed  it  is  nearly  synonymous  with  embezzlement. 
Misapplication  is  a  diversion  of  public  money  or  property  from  the  particu- 
lar use  authorized  in  the  act  of  appropriation  to  another  use  not  so  autho- 
rized; the  title  and  ownership  continuing  in  the  United  States.  "The 
misappropriation  specified  in  the  Article  need  not  be  an  appropriation  for  the 
personal  profit  of  the  accused.  The  words  '  to  his  own  use  or  benefit ' 
qualify  only  the  term  *  applies.'  "  * 

In  charging  a  stealing,  embezzlement,  misappropriation,  etc.,  under 
this  Article,  it  is  not  necessary  to  allege  that  the  funds  or  property  were 
"  furnished  or  intended  for  the  military  service":  it  is  sufficient  if  this  fact 
appears  from  the  evidence,  and  in  most  cases  it  will  be  inferable  from  the 
very  nature  of  the  property  itself — as  where,  for  example,  the  same  consists 


(though  it  nrght  be  shown  in  mitigation  of  punishment)  that  the  officer  had  restored  to 
the  public  depository  the  funds  illegally  withdrawn  by  him  before  a  formal  demand 
was  made  for  the  same.    Dig.  J.  A  Gen.,  57,  par.  9. 

It  is  a  defense  to  a  charge  (under  this  Article)  of  the  embezzlement  defined  in  Sec- 
tion 5490,  Revised  Statutes,  as  consisting  in  a  failure  to  safely  keep  public  moneys  by 
an  officer  charged  with  the  safe-keeping  of  the  same,  that  the  funds  alleged  to  have  been 
embezzled  were,  without  fault  on  the  part  of  the  accused,  lost  in  transportation,  or 
fraudulently  or  feloniously  abstracted.    Ibid.,  par.  10. 

Section  5495,  Revised  Statutes,  provides  that  the  refusal  of  any  person  charged  with 
the  disbursement  of  public  moneys  promptly  to  transfer  or  disburse  the  funds  in  his 
hands,  "  upon  the  legal  requirement  of  an  authorized  officer,  shall  be  deemed,  upon  the 
trial  of  any  indictment  against  such  person  for  embezzlement,  as  prima  facie  evidence 
of  such  embezzlement."  Applying  this  rule  to  a  military  case,  it  is  clear  that,  in  the 
event  of  such  a  refusal  by  a  disbursing  officer  of  the  Army,  the  burden  of  proof  would 
be  upon  him  to  show  that  his  proceeding  was  justified,  and  that  it  would  not  be  for  the 
prosecution  to  show  what  bad  become  of  the  funds.  So  where  an  acting  commissary 
of  subsistence,  on  being  relieved,  failed  to  turn  over  the  public  moneys  in  his  hands  to 
his  successor,  or  to  his  post  commander  when  ordered  to  do  so,  or  to  produce  such 
moneys,  exhibit  vouchers  for  the  same,  or  otherwise  account  for  their  use,  when  so 
required  by  his  department  commander,  held  that  he  was  properly  charged  with  and 
convicted  of  embezzlement  under  this  Article.    Ibid.,  par.  11. 

In  view  of  the  injunction  and  definition  of  Sections  8622  and  5491.  Revised  Statutes, 
an  officer  who.  in  his  official  capacity,  receives  public  money  (not  pay  or  an  allowance) 
which  he  fails  duly  to  account  for  to  the  United  States  is  guilty  of  embezzlement.  The 
statute  makes  no  distinction  as  to  the  sources  from  which  the  money  is  derived  or  the 
circumstances  of  its  receipt.  Nor  is  it  material  whether  or  not  the  officer  actually  con- 
verted it  to  his  own  use  or  what  was  the  motive  of  his  disposition  of  it.  So  held  that  an 
officer  who,  having  claimed  and  exacted  certain  moneys  from  Government  contractors 
for  alleged  liabilities  on  their  part,  failed  to  pay  the  same  into  the  treasury,  or  to  duly 
account  therefor,  was  guilty  of  embezzlement  under  the  ninth  paragraph  of  this  Article. 
Ibid.,  60,  par.  19. 

Where  an  officer  allowed  to  an  enlisted  man  and  paid  to  him,  out  of  certain  public 
funds  consisting  of  the  proceeds  of  a  public  sale  of  condemned  quartermaster  stores,  an 
amount  of  10  per  cent,  on  the  total  of  such  proceeds,  as  a  compensation  for  the  services 
of  such  man  as  auctioneer  at  the  sale,  held  that  such  payment  was  illegal  and  unauthor- 
ized and  constituted  an  embezzlement  of  public  money  chargeable  under  the  60th  or 
the  62d  Article.     Ibid.,  par.  20. 

Repeated  false  statements  of  the  accused  relative  to  the  public  moneys  for  which  he 
was  accountable  are  competent  evidence  going  to  sustain  a  charge  of  embezzlement 
under  this  Article.    Ibid.,  61,  par.  22. 

1  Dig.  J.  A.  Gen.,  58,  par.  18. 
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of    " quartermaster's  stores,"  " subsistence  stores,"  "ordnance  stores/'" 
etc.1 

The  application  or  operation  of  this  Article  is  in  no  manner  affected, 
by  the  enactment  of  March  3,  1875,  constituting  embezzlement  of  publio 
property  a  felony  and  making  it  triable  by  a  United  States  court,  such  Act 
being  a  purely  civil  statute.' 

Purchasing  Articles  of  Equipment,  etc. — Clause  ten  makes  it  a  criminal 
offense  on  the  part  of  any  person  "  who  knowingly  purchases,  or  receives  in 
pledge  for  any  obligation  or  indebtedness,  from  any  soldier,  officer,  or  other 
person  who  is  a  part  of  or  employed  in  said  forces  or  service,  any  ordnance, 
arms,  equipments,  ammunition,  clothing,  subsistence  stores,  or  other  prop- 
erty of  the  United  States,  such  soldier,  officer,  or  other  person  not  having 
lawful  right  to  sell  or  pledge  the  same."  ' 

This  clause  makes  it  unlawful  to  purchase,  sell,  or  receive  in  pledge  th* 
articles  of  Government  property  therein  named,  and  deprives  all  such  trans- 
actions of  legal  validity  which  have  not  been  effected  in  strict  conformity  to- 
law. 

The  penalty  imposable  upon  conviction  of  any  of  the  offenses  named 
in  the  article  is  contained  in  clause  eleven  which  provides  that  such 
offenders  shall,  on  conviction  thereof,  be  punished  by  fine  or  imprison- 

1  Dig.  J.  A.  Gen.,  68,  par.  14. 

» IKd.t  61,  par.  23. 

Where  an  officer  of  the  Quartermaster  Department  used  teams,  tools,  and  other  public- 
property,  in  his  possession  as  such  officer,  in  erecting  buildings,  etc.,  for  the  benefit  of 
an  association,  composed  mainly  of  civilians,  of  which  he  was  a  member,  held  that  he  was- 
properly  chargeable  with  a  misappropriation  of  property  of  the  United  States.    And 
similarly  held  of  a  loaning  by  such  an  officer  of  public  property  (corn)  to  a  contractor 
for  the  purpose  of  enabling  him  to  fill  a  contract  made  with  the  United  States  through 
another  officer.    The  fact  that  a  practice  exists  in  a  post  or  other  command  of  making  a. 
use  (not  authorized  by  regulation  or  order)  of  government  property  for  private  pur- 
poses, or  of  loaning  it  in  the  prospect  of  a  prompt  return,  can  constitute  no  defense  to 
*  charge  for  such  act  as  an  offense  under  this  Article.     Such  practice,  however,  if  sane- 
lioned,  though  improperly,  by  superior  authority,  may  be  shown  in  evidence  in  mitiga- 
tfon  of  sentence.     Ibid.,  59,  par.  15. 

Where  a  quartermaster  used  temporarily  with  his  private  carriage  a  pair  of  govern- 
ment horses  in  his  charge,  held  that  he  was  not  properly  chargeable  with  embezzlement, 
but  with  the  offense,  under  this  Article,  of  "  knowingly  applying  to  his  own  use  and 
benefit  property  of  the  United  States  furnished  for  the  military  service."  Ibid.,  58, 
par.  12. 

'  Held  that  under  the  concluding  provision  of  this  Article*  a  soldier  might  be  brought 
to  trial  for  an  offen«e  of  the  class  specified  therein  while  held  imprisoned,  after  dishonor- 
able discharge  under  a  sentence  imposed  for  another  offense,  provided,  of  course,  the 
two  years'  limitation  of  Article  108  had  not  expired.    Dig.  J.  A.  Gen.,  59.  par.  17. 

In  view  of  the  words  "  In  the  same  manner,"  employed  in  the  last  paragraph  of  this 
Article,  considered  in  connection  with  the  77th  Article  and  Section  1658.  Revised 
Statutes,  held  that  a  volunteer  or  militia  officer  or  soldier  could  be  tried,  after  his  dis- 
cbarge from  the  service  for  a  breach  of  this  Article  committed  while  in  the  service,  only 
by  a  court  composed  in  the  one  case  of  other  than  regular  officers  and  in  the  other  of  mili- 
tia officers.     Ibid.,  60,  par.  18. 

*  Whether  this  provision,  in  subjecting  officers  and  soldiers  discharged,  mustered  out,  etc.,  and 
become  civilians,  to  trial  by  court-martial  in  the 'same  manner  as  if  they  were  a  part  of  the  Army,  is 
constitutional,  is  a  question  which  is  believed  not  to  hav*  been  judicially  passed  upon.  Probably  orig- 
inally inserted  in  the  Act  of  March  2, 1863,  (from  which  the  Article  is  repeated.)  as  In  the  nature  of  a- 
war  measure,  it  was  in  fact  relied  upon  as  giving  jurisdiction  in  but  a  small  number  of  cases  even 
during  the  war,  and  since  that  period  no  case  is  known  in  which  the  exceptional  jurisdiction  conferred 
has  been  taken  advantage  of. 
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merit,  or  by  such  other  punishment  as  a  court-martial  may  adjudge.  And 
if  any  person,  being  guilty  of  any  of  the  offenses  aforesaid  while  in  the 
military  service  of  the  United  States,  receives  his  discharge  or  is  dismissed 
from  the  service,  he  shall  continue  to  be  liable  to  be  arrested  and  held  for 
trial  and  sentence  by  a  court-martial,  in  the  same  manner  and  to  the  same 
extent  as  if  he  had  not  received  such  discharge  nor  been  dismissed." 

This  clause  confers  jurisdiction  upon  a  general  court-martial  to  try  an 
offender,  for  an  offense  in  violation  of  this  Article,  after  his  discharge  or 
muster-out,  provided  the  statute  of  limitations  has  not  run  at  the  date  of 
the  order  for  such  trial. 

Abticle  61.  Any  officer  who  is  convicted  of  conduct  unbecoming  an  officer 
and  a  gentleman  shall  be  dismissed  from  the  service. 

This  Article  does  not  appear  in  any  of  the  codes  issued  under  the  royal 
prerogative  prior  to  the  Mutiny  Act.  In  its  original  form  the  Article  con- 
tained the  requirement  that  "  in  every  charge  against  an  officer  for 
scandalous  or  unbecoming  behavior  the  fact  or  facts  whereon  the  same  is 
grounded  shall  be  clearly  specified."  Although  the  facts  continued  to  be 
set  forth  in  the  specifications,  the  provision  requiring  that  course  had  dis- 
appeared from  the  Article  prior  to  the  middle  of  the  last  century.  The 
requirement  in  substantially  its  present  form  appears'  as  Article  23,  Section 
15,  of  the  British  Code  of  1774,  as  Article  21,  Section  14,  of  the  American 
Articles  of  1776,  and  as  No.  83  of  the  Articles  of  1806.  The  words 
"  scandalous  and  infamous,"  which  had  appeared  in  the  earlier  Articles  and 
which,  having  been  confused  with  the  word  "  infamous  "  as  used  at  the 
common  law,  had  given  rise  to  some  conflict  in  interpretation,  were  omitted 
from  the  revision  of  1806. 

Nature  of  the  Offense. — This  Article,  like  the  62d,  is  in  form  an  appa- 
rent exception  to  the  rule  that  offenses  against  the  United  States  must  be 
exactly  described  in  the  enactment  which  creates  them.  The  effect  of  the 
Article  is  to  establish  a  standard  of  conduct  in  respect  to  commissioned 
officers  of  the  Army,  and  to  give  to  material  departures  from  such  standard 
the  character  of  serious  military  offenses.  The  particular  acts  or  classes  of 
acts  which  constitute  such  departures  from  the  standard  established  in  the 
Article  are  determined  in  part  by  custom  of  service  and  in  part,  as  will 
presently  be  seen,  by  an  application  of  the  terms  of  the  Article  to  the  par- 
ticular acts  or  omissions  which  are  set  forth  in  the  charges  and  specifications; 
if  the  conduct  charged  be  found,  upon  inquiry,  to  conform  to  the  conditions 
set  forth  in  the  statute,  that  is,  to  be  "  conduct  unbecoming  an  officer  and 
gentleman,"  the  offense  described  in  the  Article  has  been  committed  and 
the  mandatory  sentence  of  dismissal  must  be  imposed.1 

1  In  Dynes  vs.  Hoover,  80  How..  82,  it  was  held  that  the  jurisdiction  of  courts-mar- 
tial under  the  Articles  for  the  government  of  the  Navy  established  by  Congress  was 
not  limited  to  the  crimes  defined  or  specified  in  those  Articles,  but  extended  to  any  offense 
which,  by  fair  deduction  from  the  definition,  Congress  meant  to  subject  to  punishment, 
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Scope  of  the  Article. — In  its  original  form  the  Article  required  the 
condact  to  be  "  scandalous  and  infamous,'9  but  these  words  were  omitted 
from  the  revision  of  the  Articles  of  War  in  1806,  and  in  an  early  case  it 
was  held  by  the  Secretary  of  War  that  they  had  been  dropped  intentionally, 
and  in  a  manner  amounting  to  a  declaration  by  Congress  that  it  should  no 
longer  be  necessary  in  order  to  bring  an  officer  within  the  scope  of  the 
Article  that  the  act  charged  should  be  "scandalous  and  infamous,"  pro- 
vided it  were  "  unbecoming  an  officer  and  gentleman."  '  What  constitutes 
conduct  unbecoming  an  officer  and  gentleman  will  therefore  be  determined 
by  custom  of  service,  aud  such  conduct  has  been  declared  to  be  "something 
more  than  indecorum  "  and  "such  as  to  disgrace  the  offender — to  make  him 
an  unfit  associate  for  officers  and  gentlemen,  and  to  render  his  expulsion 
from  the  society  of  such  necessary  to  the  preservation  of  the  respect  due  to 
them  as  a  class."  *    Nor  is  it  essential  that  the  act  should  compromise  the 

being  one  of  a  minor  degree,  of  kindred  character,  which  has  already  been  recognized  to 
be  such  by  the  practice  of  courts- martial  in  the  army  and  navy  services  of  untfous,  and 
by  those  functionaries  in  different  nations  to  whom  has  been  confided  a  revising  power 
over  the  sentences  of  courts- martial;  or  which,  though  not  included,  iu  terms  or  by  con- 
struction, within  a  comprehensive  enactment,  such  as  the  32d  Article  for  the  government 
of  the  Navy,  which  means  that  courts-martial  have  Jurisdiction  of  such  crimes  as  are  not 
specified,  but  which  have  been  recognized  to  be  crimes  and  offenses  by  the  usages  of  the 
navy  of  all  nations,  and  that  they  shall  be  punished  according  to  the  laws  ana  customs 
of  the  sea.  Dynes  vs.  Hoover,  20  How.,  82  ;  Smith  w.  Whitney,  116  U.  8.,  167, 183, 
183. 

1  Dig.  J.  A.  Gen.,  61,  par.  1;  Ives,  p.  265.  To  constitute  an  offense  under  this 
Article  i he  conduct  need  not  be  "scandalous  and  infamous."  These  words,  contained 
in  the  original  Article  of  1775,  were  dropped  in  the  form  adopted  in  1806.  An  act,  how- 
ever, which  is  only  slightlv  discreditable  is  not  in  practice  made  the  subject  of  a  charge 
under  this  Article.  The  Article,  in  making  the  punishment  of  dismissal  imperative  in 
all  cases,  evidently  contemplates  that  the  conduct,  while  unfitting  the  party  for  the 
society  of  men  of  a  scrupulous  sense  of  decency  and  honor,  shall  exhibit  him  as  un- 
worthy to  hold  a  commission  in  the  army.    Dig.  J.  A.  Gen.,  61,  par.  1. 

•  G'.  O.  97,  Army  of  the  Potomac.  March  8.  1862;  G.  O.  Ill,  ibid.,  March  25,  1862. 
See,  also.  General  Orders,  41,  A.  G.  O.,  of  1879,  in  which  General  Sherman  remarks  that 
"  the  charge  of  violating  the  61st  Article  of  War  should  only  be  made  wheu  the  conduct 
of  the  accused  is  such  as  to  unfit  him  to  be  an  associate  of  officers  and  gentlemen." 

Knowingly  making  to  a  superior  a  false  official  report  held  chargeable  under  this 
Article.  So  of  a  deliberately  false  official  certificate  as  to  the  truth  or  correctness  of  an 
official  voucher,  roll,  return,  etc.  So  of  any  deliberately  false  official  statement,  written 
or  verbal,  of  a  material  character.  So  where  an  officer  caused  the  sergeant  of  the  guard 
to  enter  in  the  guard-book  a  false  official  report  that  he  (the  officer)  had  duly  visited  the 
guard  at  certain  hours  as  officer  of  the  day  (when  he  had  in  fact  been  guilty  of  a 
neglect  of  duty  in  this  particular),  and  thereupon  himself  signed  such  report  and  sub- 
mitted it  to  his  post  commander,  held  that  his  conduct  was  chargeable  as  an  offense 
under  this  Article.     Dig.  J.  A.  Gen.,  62,  par.  2. 

The  following  acts  committed  in  a  particular  case  held  to  be  offenses  within  this 
Articlac  preferring  false  accusations  against  an  officer;  attempting  to  induce  an  officer 
to  join  in  a  fraud  upon  the  United  Stales;  attempt  at  subornation  of  perjury.  Ibid., 
par.  8. 

The  use  of  abusive  language  toward  a  commanding  officer  may  constitute  an  offense 
ander  this  Article.  But,  Doth  as  a  matter  of  correct  pleading,  and  because  the  20th 
Article  authorizes  a  punishment  less  than  dismissal,  the  language  should  be  so  particu- 
larized as  to  show  that  it  constituted  an  offense  more  grave  than  the  mere  disrespect 
which  is  the  subject  of  the  latter  Article.  A  specification  not  thus  setting  forth  and 
characterizing  the  epithets  or  words  employed  will  be  subject  to  a  motion  to  make  defi- 
nite or  strike  out.    Ibid.,  65,  par.  21. 

Held  that  a  surgeon  who  appropriated  to  his  own  personal  use,  and  to  that  of  his 
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honor  of  the  officer.1  It  is  only  necessary  that  the  conduct  should  be  such 
as  is  at  once  disgraceful  or  disreputable  and  manifestly  unbefitting  both  an 
officer  of  the  army  and  a  gentleman.1 

Conduct  Need  Not  Directly  Affect  the  Military  Service. — To  justify  a 
charge  under  this  Article,  it  is  not  necessary  that  the  act  or  conduct  of  the 
officer  should  be  immediately  connected  with  or  should  directly  affect  the 
military  service.  It  is  sufficient  that  it  is  morally  wrong  and  of  such  a 
nature  that,  while  dishonoring  or  disgracing  him  as  a  gentleman,  it  com- 
promises his  character  and  position  as  an  officer  of  the  Army.' 

private  mess,  food  furnished  by  the  government  for  hospital  patients  was  guilty  of  an 
offense  under  this  Article.     Dig.  J.  A.  Geu.,  62,  par.  5. 

The  violation  by  an  officer  of  a  promise  or  pledge  on  honor  given  by  him  to  a  supe- 
rior, in  consideration  of  the  withdrawal  by  the  latter  of  charges  preferred  for  drunken- 
ness, thut  he  would  abstain  for  the  future,  or  for  a  certain  period,  from  the  use  of 
intoxicating  drink,  field  chargeable  under  this  Article.     Ibid.,  par.  6 


The  mere  acceptance  by  an  officer  of  compensation  from  private  parties  (civilians) 
,  by  permission  of  his 
be  an  indelicate  act,  is  not  an  offense  under  this  Article.    Of  the  propriety  of  such  con 


whom,  by  permission  of  his  superior,  he  assists  in  a  private  undertaking,  though  it  may 


duct  an  officer  must  judge  for  himself.     Ibid.,  65,  par.  22. 

The  duplication  of  a  "  pay-roll,"  or  claim  for  monthly  pay,  is  always  an  offeuse 
under  this  Article.  It  is  no  defense  that  the  transfer  was  made  before  the  pay  was 
actually  due  and  payable,  i.e.,  before  the  end  of  the  month.  While  such  a  transfer  may 
be  inoperative  in  view  of  par.  1440,  A.  It.,  in  so  far  as  that  the  Government  may  refuse 
to  recognize  it.  it  is  valid  as  between  the  officer  and  the  party,  and  to  allow  the  former 
to  shelter  himself  behind  the  regulation  would  be  to  permit  him  to  take  advantage  of 
his  own  wrongful  and  fraudulent  act.    Ibid.,  66,  par.  28. 

The  regulation,  par.  1300,  A.  R.  1895,  does  not  assume  to  invalidate,  as  between  the 
parties,  a  transfer  made  or  dated  before  the  last  day  of  the  month,  nor  could  it  do  so, 
Nor,  though  the  money  may  not  be  payable  thereon  by  the  paymaster,  is  the  offense  of 
the  officer,  under  this  or  the  60th  Article,  any  the  less.  An  officer  has  no  right  to  pre- 
sent for  payment  and  procure  to  be  paid  to  himself  a  pay  account  of  which  a  duplicate 
remains  outstanding  in  the  hands  of  a  bona  fide  transferee.  The  latter  has  an  equitable,  if 
not  a  legal,  claim  to  the  pay,  and  this  claim  cannot  be  ignored  by  the  officer  without  dis- 
honor. Moreover  an  officer  of  the  Army  has  no  right  to  place  the  military  authorities, 
in  the  position  of  thus  refusing  to  pay  a  bona  fide  holder  of  a  draft  upon  the  treasury. 
Such  an  act  compromises  and  discredits  the  United  States  and  the  Government,  and  is 
especially  an  offense  in  a  public  officer,     /bid.,  par.  24. 

It  is  no  defense  whatever  to  a  charge  under  this  Article  that  between  the  date  of  the 
refusal  by  the  United  States  to  pay  the  assignee  of  a  duplicated  voucher  and  the  date  of 
the  arraignment  of  the  officer  or  of  the  service  of  the  charges,  the  money  due  has  been 
paid,  or  somehow  secured  or  made  good  to  the  assignee,  or  that  he  has  been  induced  to 
withdraw  or  suspend  his  claim  against  the  officer.*    Ibid.,  66,  par.  25. . 

Held  that  a  continued  neglect,  without  adequate  excuse,  to  satisfy  a  pecuniary  obli- 
gation long  overdue,  af tor  specific  assurances  given  of  speedy  payment,  was  a  dishonor- 
able act  constituting  an  offense  under  this  Article. \    Ibid.,  par.  26. 

1  Ibid.,  61.  par.  1.     Sec  General  Orders  No.  25,  Dept.  of  the  Missouri,  1867. 

1  •«  An  officer  of  the  army  is  bound  by  the  law  to  be  a  gentleniHU."  Att.-Gcn.  Cush- 
Ing,  6  Opins.  417.  See  definitions  or  partial  definitions  of  the  class  of  offenses  contem- 
plated by  this  Article  in  G.  O.  45,  Army  of  the  Potomac.  1864;  do.  29,  Dept.  ot  Cali- 
fornia, 1865;  do  7,  Dept.  of  the  Lakes,  1872;  G.  C.  M.  O.  69,  Dept.  of  the  East,  1870; 
do.  41.  Hdqrs.  of  Army,  1879. 

*  Dig  J.  A.  Gen.,  63,  par.  10.  Thus,  though  a  mere  neglect  on  the  part  of  an  officer 
to  satisfy  his  private  pecuniary  obligations  will  not  ordinarily  furnish  sufficient  ground 
for  charges  against  him,  yet  where  the  debt  has  been  dishonorably  incurred — as  where 
money  has  been  borrowed  under  false  promises  or  representations  as  to  payment  or 

•  Ree  the  remarks  of  the  reviewing  authority  in  the  cases  published  in  G.  O.  M.  O.  88  of  1880,  and 

+  See  the  recent  ruling  to  a  similar  effect  by  the  Supreme  Court  in  Fletcher  «■ .  U.  S.,  148  U.  8.,  91, 82; 
also  the  same  case  in  26  Ct.  CI.,  541. 
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According  to  the  accepted  principle  of  interpretation  by  which  Articles 
of  War  enjoining  a  specific  punishment  or  punishments  are  held  to  be  in 

security,  or  where  the  non-payment  bas  been  accompanied  by  such  circumstances  of 
fraud,  deceit,  evasion,  denial  of  indebtedness,  etc.,  as  to  amount  to  dishonorable  con- 
duct— the  continued  non-payment  in  connection  with  the  facts  or  circumstances  render- 
ing it  dishonorable  may  properly  be  deemed  to  constitute  an  offense  chargeable  under 
this  Article.*    Dig.  J.  A.  Gen.,  68,  par.  11.     See,  also,  ibid.,  62,  paragraphs  4  and  5. 

Neglect  or  refusal  to  pay  honest  debts  may  constitute  an  offense  under  this  Article 
where  so  repealed  or  persistent  as  to  furnish  reasonable  grouud  for  inferring  that  the 
officer  designs  or  desires  to  avoid  or  indefinitely  defer  a  settlement.  This  especially 
-where  the  debts  are  due  to  soldiers  for  money  bonowed  from  or  held  in  trust  for  them. 
Ibid.,  64,  par.  13. 

An  indifference  on  the  part  of  an  officer  to  his  pecuniary  obligations  of  so  marked 
and  inexcusable  a  character  as  to  induce  repeated  Just  complaints  to  his  military  com- 
mander or  the  Secretary  of  War  by  his  creditors,  and  to  bring  discredit  and  scandal 
upon  the  military  service,  held  to  constitute  an  offense  within  the  purview  of  this 
Article. f    Ibid.,  par.  14. 

Where  an  officer  in  payment  of  a  debt  gave  his  check  upon  a  bank,  representing  at 
the  same  time  that  be  had  funds  there,  when  in  fact,  as  he  was  well  aware,  he  had  none, 
held  that  he  was  amenable  to  a  charge  under  this  Article.    Ibid.,  par.  12. 

The  following  acts  held  to  constitute  offenses  under  this  Article  :  fraudulently  pro- 
curing a  divorce  from  his  wife  by  an  officer;  failure  on  the  part  of  an  officer  to  support 
his  wife  aud  child  without  adequate  excuse  therefor ;  procuring  or  allowing  himself,  by 
a  retired  officer,  to  be  placed  by  legal  proceedings  under  a  conservator  as  a  habitual 
drunkard.    Ibid.,  65,  par.  20. 

The  institution  by  an  officer  of  fraudulent  proceedings  against  his  wife  for  divorce, 
and  the  manufacture  of  false  testimony  to  be  used  against  her  in  the  suit  in  connection 
with  an  abandonment  of  her  and  neglect  to  provide  for  her  support,  held  to  constitute 
"  conduct  unbecoming  an  officer  and  a  gentleman  "  in  the  sense  of  this  Article.  Ibid., 
par.  18. 

Where  an  officer  stationed  in  Utah  was  married  there  by  a  Mormon  official  to  a 
female  with  whom  he  lived  as  his  wife,  although  having  at  the  same  time  a  legal  wife 
residing  in  the  States,  held  that  lie  might  properly  be  brought  to  trial  by  general  court- 
martial  for  a  violation  of  this  Article.  So  held  of  an  officer  who  committed  bigamy  by 
publicly  contracting  marriage  in  the  United  Slates  while  having  a  legal  wife  living  in 
Scotland  whom  he  had  abandoned.    Ibid.,  64,  par.  16. 

Abusing  aud  assaulting  his  wife  by  an  officer  at  a  military  post  in  so  public  and 
marked  a  manner  as  to  disturb  the  post  and  bring  scandal  upon  the  service  held  charge- 
able as  an  offense  under  this  Article.    Ibid.,  par.  17. 

Where  certain  officers  of  a  colored  regiment  made  a  practice  of  loaning  to  men  of 
the  regiment  small  amounts  of  money,  for  which  tbey  charged  and  received  in  payment 
at  the  rate  of  two  dollars  for  one  at  the  next  pay-day,  held  that  they  were  properly  con- 
victed of  a  violation  of  this  Article.     Ibid.,  par.  15. 

Engaging  when  intoxicated  in  a  fight  with  another  officer  in  the  billiard-room  at  a 
post  trader's  establishment  in  the  presence  of  other  officers  and  of  civilians  held  an 
offense  within  this  Article.  So  held  of  an  engaging  in  a  disorderly  and  violent  alterca- 
tion and  fight  with  another  officer  in  a  public  place  at  a  military  post  in  sight  of  officers 
and  soldiers.  So  held  of  an  exhibition  of  himself  by  an  officer  in  a  public  place  in  a 
grossly  drunken  condition.     Ibid.,  63,  par.  8. 

Gambling  per  se  does  not  constitute  a  military  offense.  If  indulged  in,  however,  to 
such  an  extent  or  in  such  a  manner  as  to  give  it  the  character  of  a  disorder  "  to  the 
prejudice  of  good  order  and  military  discipline"  in  the  sense  of  Article  62,  or  under  cir- 
cumstances so  personally  discreditable  as  to  bring  it  within  the  description  of  "conduct 
unbecoming  an  officer  aud  a  gentleman,"  it  may  of  course  be  taken  cognizance  of  by  a 

*  Cases  of  officers  made  amenable  to  trial  by  court-martial  under  this  Article  for  the  nonfulfillment 
of  pecuniary  obligations  to  other  officers,  enlisted  men,  post  traders,  and  civilians  are  found  in  the 
follow  ins:  OenerafOrders  of  the  War  Dept.  and  Hdqrs.  or  Army :  No.  87  of  1886;  do.  8,  55,  64  of  1869; 
do.  15  of  1870;  do.  17  of  1871;  do.  22,  46 of  1872;  do.  10  of  1878;  do.  25,  50,  68,  82  of  1874;  do.  25 of  1875;  do 
100  of  1879;  do  46  of  1877. 

t  See.  on  the  subject  of  these  complaints,  the  Circular  issued  originally  from  the  War  Department 
{A.  Q.  O.)  on  Feb.  8, 1872,  In  which  the  Secretary  of  War  " declares  his  intention  to  bring  to  trial  by 
court-martial,"  under  the  61st  Article  of  War,  "  any  officer  who,  after  due  notice,  shall  fail  to  quiet 
such  claims  against  him/1 


4  72  MILITARY  LA  W. 

this  particular  both  mandatory  and  exclusive,  no  sentence  other  than  one 
of  simple  dismissal  can  legally  be  adjudged  upon  a  conviction  under  this 
Article.  A  sentence  which  adds  to  dismissal  any  other  penalty  or  penalties, 
as  disqualification  for  office,  forfeiture  of  pay,  imprisonment,  etc.,  is  valid 
and  operative  only  as  to  the  dismissal,  and  as  to  the  rest  should  be  formally 
disapproved  as  being  unauthorized  and  of  no  effect.1 

ABTICLE  62.  All  cnmes  not  capital,  and  all  disorders  and  neglects,  which 
officers  and  soldiers  may  be  guilty  of,  to  the  prejudice  of  good  order  and  mili- 
tary discipline,  though  not  mentioned  in  the  foregoing  Articles  of  War,  are  to 
be  taken  cognizance  of  by  a  general  or  a  regimental,  garrison,  or  field  officers9 
court-martial,  according  to  the  nature  and  degree  of  the  offense,  and  punished 
at  the  discretion  of  such  court.* 

Article  116  of  the  military  code  of  Gustavus  Adolphus  contained  the 
provision  that  "  whatsoever  offense,  finally,  shall  be  committed  against  these 
orders,  that  shall  the  several  Commanders  make  good,  or  see  severally 
punished,  unless  themselves  will  stand  bound  to  give  further  satisfaction  for 
it."  •  In  the  King  James  Qode  of  1686 4  the  Article  assumed  something  of 
its  present  form,  in  the  requirement  of  Article  64  that  "  all  other  faults, 
misdemeanours  and  disorders,  not  mentioned  in  these  Articles,  shall  be 
punished,  according  to  the  discretion  of  the  Court-Martial;  Provided  that 
no  punishment  amounting  to  the  loss  of  Life  or  Limb,  be  inflicted  upon  any 
offender,  in  time  of  Peace,  although  the  same  be  allotted  for  the  said 
Offense  by  these  Articles,  and  the  Law  and  Customs  of  War."  In 
Article  3,  Section  20,  of  the  British  Code  of  1774  the  provision  appears  in 
the  following  form:  "  All  Crimes  not  Capital  and  ail  Disorders  and  Neglects, 
which  Officers  and  Soldiers  may  be  guilty  of  to  the  Prejudice  of  good  Order 

court-martial.  The  Army  Regulations  (par.  590)  recognize  it  as  peculiarly  objectionable 
wheu  practiced  by  a  disbursing  officer.*    Dig.  J.  A.  wu.,  427. 

Grumbling  with  enlisted  men  in  a  public  place,  held  an  offense  within  this  Article. 
And  so  of  frequenting  in  uniform  a  disreputable  gambling- house  and  gambling  with 
gamesters.     Ibid.,  68,  par.  9. 

Where  an  officer  appeared  in  uniform  at  a  theatre,  drunk,  and  conducted  himself  in 
such  a  disorderly  manner  as  to  attract  the  attention  of  officers  and  soldiers  who  were 

E resent,  as  well  as  the  audience  generally,  held  that  he  was  properly  convicted  of  a  vio- 
ition  of  this  Article.    Ibid.,  62,  par.  7. 
'Ibid.,  65,  par.  19. 

*  Section  3  of  the  Act  of  July  27,  1892,  (27  Statutes  at  Large,  277,)  contained  the 
requirement  that  "  fraudulent  enlistment,  and  the  receipt  of  any  pay  or  allowance  there- 
under, is  hereby  declared  a  military  offense  and  made  punishable  by  court-martial, 
under  the  62d  Article  of  War." 

*  The  Articles  of  Gustavus  Adolphus,  which  appeared  in  1621  under  the  title  "Articles 
and  Military  Lawes  to  be  observed  in  the  Warres,"  will  be  found  printed  in  full  in  Vol. 
II.  of  Winthrop,  Military  Law,  p.  8  of  Appendix. 

4  For  a  copy  of  this  code  see  II.  Grose  Mil.  Antiquities,  189. 


*  See  In  G.  C.  M.  0. 18,  War  Dept.,  1871,  a  case  of  a  disbursing  officer  convicted  of  gambling  us  an 
offenne  under  Article  62;  and  note  the  remarks  of  the  reviewing  authority  upon  an  Instance  of  this  clam 
in  G.  O.  2,  Dept.  of  Arizona,  1878.  In  an  early  case— in  G.  O.  104,  Hdqrs.  of  Army.  1888— it  wan  held 
that  a  claim  by  a  disbursing  officer  that  he  had  played  for  too  small  stakes  to  endanger  the  safety  of 
the  public  funds  entrusted  to  his  charge  was  not  a  sufficient  excuse  for  his  gambling,  in  view  of  the 
regulation. 
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and  Military  Discipline,  though  not  mentioned  in  the  above  Articles  of  War, 
are  to  be  taken  Cognizance  of  by  a  General  or  Regimental  Court-Martial, 
and  be  punished  at  their  Discretion."  In  this  form  it  appeared  as  Article 
5,  Section  18f  of  the  American  Articles  of  1776,  in  which  the  clause  con- 
ferring jurisdiction  to  try  offenses  under  the  Article  "according  to  the 
nature  and  degree  of  the  offense  "  was  added.  As  so  modified  the  provision 
was  re-enacted  in  the  revisions  of  1806  and  1874.1 

Nature  of  the  Offense. — This  Article,  like  that  last  described,  is  an 
apparent  exception  to  the  rule  that  offenses  against  the  United  States  must 
be  exactly  described  in  the  statutes  creating  them,  in  that  it  establishes  cer- 
tain conditions  to  which  a  wrongful  act  or  omission  must  conform  in  order 
to  give  it  the  character  of  a  military  offense  and  authorize  its  trial  by  a  mili- 
tary tribunal.  The  offenses  over  which  jurisdiction  is  conferred  must 
therefore  conform  strictly  to  the  conditions  set  forth  in  the  statute;  that  is, 
they  must  be  either  "crimes  not  capita]  "  or  "  neglects  and  disorders,'9  and 
to  warrant  their  trial  by  court-martial  must  in  every  case  operate  "  to  the 
prejudice  of  good  order  and  military  discipline."  The  offense  must  in 
general  be  committed  by  a  military  person,  and  in  every  case  by  a  person 
subject  to  military  jurisdiction.* 

Grimes. — The  word  "  crimes  "  in  this  Article,  distinguished  as  it  is  from 
"  neglects  "  and  "  disorders,"  relates  to  military  offenses  of  a  more  serious 
character  than  mere  neglects  and  disorders,  and  includes  such  as  are  also 
civil  crimes — as  homicide,  robbery,  arson,  larceny,  etc.  "  Capital "  crimes 
(i.e.,  crimes  capitally  punishable),  including  murder,  or  any  grade  of 
murder  made  capital  by  statute,  cannot  be  taken  cognizance  of  by  courts- 
martial  under  this  Article.' 

Neglects  and  Disorders. — A  "  neglect "  is  an  omission  or  forbearance  to 
do  a  thing  that  can  be  done  or  that  is  required  to  be  done.4  In  its  ordinary 
meaning  it  is  an  omission,  from  carelessness,  to  do  something  that  can  be 
done  or  ought  to  be  done.  The  obligation  to  perform  the  act  or  thing 
neglected  is  military  in  character,  and  arises  in  connection  with  the  require- 
ments of  military  duty.     Law,  regulations,  orders,  and,  where  these  are 

1  This  requirement  was  known  in  the  English  service  as  "The  Devil's  Article." 

*  See  the  chapters  entitled  Jurisdiction  of  Courts- martial  and  Charges  and 
Specifications. 

*  Dig  J.  A.  Geo.,  67,  par.  1.  A  crime  which  is  in  fact  murder,  and  capital  bv  statute 
of  the  United  States  or  of  the  State  in  which  committed,  cannot  be  brought  within  the 
jurisdiction  of  a  court-martial  under  thi3  Article,  by  charging  it  as  "manslaughter,  to  the 
prejudice/'  etc.,  or  simply  as  "  conduct  to  the  prejudice,"  etc.*  If  the  specification  or 
the  proof  shows  that  the  crime  was  murder  and  a  capital  offense,  the  court  should  refuse 
to  take  jurisdiction  or  to  find  or  sentence.  If  it  assume  to  do  so,  the  proceedings  should 
be  disapproved  as  unauthorized  and  void.  Ibid.  See,  also,  the  58th  Article  of  War, 
supra. 

4  Anderson  Law  Diet. 


*  See  this  opinion,  as  given  in  an  important  case,  adopted  by  the  Secretary  of  War  in  hit  action  on 
the  same  published  in  G.  C.  M.  O.  8,  War  Dept..  1871 ;  also  the  similar  rulings  in  G.  C.  M.  0. 26,  Dept.  of 
Texas,  1875;  G.  0. 14,  Dept.  of  Dakota,  1868;  do.  104,  Army  of  the  Potomac,  1808. 
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silent,  the  custom  of  service  prescribe  the  several  military  duties  and  obliga- 
tions the  neglect  of  which  is  chargeable  under  this  Article;  the  evidence 
submitted  in  a  particular  case  shows  the  manner  in  which  the  duty  was  per- 
formed,  and  the  particulars  in  respect  to  which  there  has  been  criminal 
neglect.1  The  term  "  disorder,"  as  used  in  this  connection,  is  more  com- 
prehensive than  when  used  in  reference  to  civil  affairs,  and  includes  not  only 
disorders,  in  the  sense  of  frays,  quarrels,  and  the  like,  but  all  interruptions 
of  the  good  order  which  should  prevail  in  camp  or  garrison  and  willful 
departures  from  that  orderly  recurrence  of  events  which  constitutes  military 
discipline  and  which  are,  as  such,  harmful  or  prejudicial  to  good  order  and 
military  discipline.1 

1  To  constitute  negligence  at  criminal  law  the  duty  neglected  must  have  been  created 
or  imposed  by  law  or  contract.  Military  uegligeuce  differs  from  this  in  that  the  duty 
must  be  created  by  law,  orders,  regulations,  or  by  custom  of  service.  No  military  duties 
can  be  created  by  contract  or  agreement,  or  be  made  the  subject  of  a  contractual  rela- 
tion. The  neglect  of  a  duty  of  a  personal  character,  created  by  contract,  may  give  rise 
to  a  prosecution  under  this  Article,  as  will  be  seep  by  an  inspection  of  the  cases  referred 
to  in  the  next  note. 

*  The  following  offenses  have  been  held  properly  charged  or  chargeable  under  this 
Article  as  disorders  or  neglects  "  to  the  prejudice  of  good  order  and  military  discipline  :" 
Drunkenness  or  drunken  and  disorderly  conduct,  at  a  post  or  in  public,  commit: ed  by  a 
soldier  or  officer  when  not  "  on  duty,"  and  when  the  act  (in  the  case  of  an  officer)  does 
-  not  more  properly  fall  within  the  description  of  Art.  61  ;  escape  from  military  confine- 
ment or  custody  (where  not  amountiug  to  desertion,  see  Article  47) ;  breach  of  arrest 
(where  not  properly  chargeable  under  Art.  65) ;  malingering ;  disclosing  a  findiug  or 
sentence  of  a  court-martial  in  contravention  of  the  oath  prescribed  in  Art.  84  or  85; 
refusing  to  testify  when  duly  required  to  attend  and  give  evidence  as  a  witness  before 
a  court-martial ;  joining  with  other  inferior  officers  of  a  regiment  in  a  letter  to  the  colo- 
nel asking  him  to  resign  ;  neglecting,  by  a  seuior  officer  "  present  for  duty"  with  his 
regiment,  to  assume  the  command  of  the  same  when  properly  devolved  upon  him,  aud 
allowing  such  command  to  be  exercised  by  a  junior ;  culpable  malpractice  by  a  medical 
officer  in  the  course  of  his  regular  military  duty ;  colluding  with  bounty  brokers  in 
procuring  fraudulent  enlistments  to  be  made  aud  bounties  to  be  paid  tliereon  ;  viola- 
tions by  an  officer  of  par.  680,  Army  Regulations  of  1895,  in  bidding-in  and  purchasing, 
through  another  party,  public  property  sold  at  auction  by  himself  as  a uarterraaster;  also, 
in  purchasing  subsistence  stores  ostensibly  for  domestic  use,  but  really  for  purposes  of 
traffic. 

Violations,  iudeed,  of  Army  Regulations  in  general  are  properly  chargeable  under 
this  Article;  as  are  neglects  (or  disorders)  to  the  prejudice  of  good  order  and  military 
discipline:  causing  (by  a  quartermaster)  troops  to  be  transported  upon  a  steamer  known 
by  him  to  be  unsafe  ;  paying  money  due  under  a  contract  (for  military  supplies)  to  a 
party  to  whom,  with  the  knowledge  of  the  accused,  the  contract  had  been  transferred  in 
contravention  of  Sec.  3737,  Rev.  Sts.;  inciting  (by  an  officer)  another  officer  to  challenge 
him  to  fight  a  duel ;  assuming  (by  a  soldier)  to  be  a  corporal  in  the  recruiting  service, 
and  as  such  enlisting  recruits  and  obtaining  board  and  lodging  for  himself  and  recruits 
without  paying  for  same  ;  procuring  (by  a  soldier)  whiskey  from  the  post  trader  by  forc- 
ing an  order  for  the  same  in  the  name  of  a  laundress ;  breach  of  faith  (by  a  soldier)  in 
refusing  to  pay  the  post  trader  for  articles  obtained  on  credit,  upon  orders  on  him  which 
had  been  guaranteed  or  approved  by  the  company  commander  upon  the  condition  that 
the  amounts  should  be  paid  on  the  next  pay-day;  gambling  by  officers  or  soldiers  under 
such  circumstances  as  to  impair  military  discipline  (where  the  conduct,  in  the  case  of  an 
officer,  does  not  rather  constitute  an  offense  under  Article  61) ;  striking  a  soldier,  or  using 
*ny  unnecessary  violence  against  a  soldier,  by  an  officer.    Dig.  J.  A  Gen.,  69,  par.  6. 

The  following  are  examples  of  offenses  which  have  been  held  cognizable  under  Article 
62:  Neglect  on  the  part  of  an  officer  of  engineers  to  oversee  the  execution  of  a  contract 
for  a  public  work  placed  under  his  charge,  the  due  fulfillment  of  such  charge  being  a 
military  duty;  a  public  criticism  in  a  newspaper  by  an  officer  of  a  case  which  had  been 
Investigated  by  a  court-martial  and  was  awaiting  the  action  of  the  President ;  assuming 
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Prejudice  of  Good  Order  and  Military  Discipline. — The  term  "to  the 
prejudice  of  good  order  and  military  discipline  "  qualifies,  according  to  the 
accepted  interpretation,  the  word  "  crimes  "  as  well  as  the  words  "  disorders 
and  neglects."  Thus  the  crime  of  larceny  (sometimes  charged  as  "  theft " 
or  "  stealing  ")  is  held  chargeable  under  this  Article  when  it  clearly  affects 
the  order  and  discipline  of  the  military  service.  Stealing,  for  example,  from 
a  fellow  soldier  or  from  an  officer  or  stealing  of  public  money  or  other 
public  property  (where  the  offense  is  not  more  properly  a  violation  of  Article 
60),  is  generally  so  chargeable.  And  so  of  any  other  crime  (not  capital)  the 
commission  of  which  has  prejudiced  military  discipline.1 


by  an  officer  to  copyright  as  owner,  and  thus  asserting  the  exclusive  right  to  publish,  in 
an  abridged  form,  the  Infantry  Drill  Regulations,  property  of  the  United  States,  and  the 
formal  official  publication  of  which  had  already  been  announced  in  orders  by  the  Secre- 
tary of  War ;  selling  condemned  military  stores  by  an  officer  without  due  notice,  and  not 
suspending  the  sale  when  better  prices  could  have  been  obtained  by  deferring  it,  in  vio- 
lation of  par.  679,  A.  R.  1895 ;  misconduct  by  a  soldier  at  target-practice,  consisting  of 
breaches  of  the  published  instructions,  false  statements  or  markings  with  a  view  fraudu- 
lently to  increase  a  score,  etc.;  violation  by  a  soldier  of  a  pledge  given  to  his  command- 
ing officer  to  abstain  from  intoxicating  liquors,  on  the  faith  of  which  a  previous  offense 
was  condoned  ;  bigamy  by  a  soldier  committed  at  a  military  post.  Dig.  J.  A.  Gen.,  78, 
par.  12. 

The  following  acts  held  not  to  be  cognizable  as  offenses  under  this  Article :  a  resort  to 
civil  proceedings  by  suit  against  a  superior  officer  on  account  of  acts  done  in  the  per- 
formance of  military  duty  (but  held  that  if  the  verdict  should  be  for  the  defendant,  and 
it  should  appear  that  the  suit  was  withotit  probable  cause  and  malicious,  a  charge  under 
this  Article  might  perhaps  be  sustainable);  the  mere  loaning  of  money  at  usurious  or 
excessive  rates  of  interest  by  a  non-commissioned  officer  to  privates,  unless  it  should 
clearly  be  made  to  appear  that  such  conduct  promoted  desertions  or  other  results  preju- 
dicial to  the  discipline  of  the  command,  (but  as  the  practice  in  this  case  had  been  long 
continued,  and  was  clearly  demoralizing,  advised  that  the  non-commissioned  officer  be 
summarily  discharged) ;  the  becoming  infected  by  a  soldier  with  a  disease  unfitting  him 
for  service,  as  the  result  of  vicious  conduct ;  the  living  in  adultery  by  a  soldier  at  Platts- 
burg  village,  where  he  was  permitted  to  reside,  situate  about  a  mile  from  Plattsburg 
Barracks  (advised  in  this  case  that  the  offender  be  turned  over  to  the  civil  authorities 
for  trial  under  the  laws  of  New  York).    Ibid.,  74.  par.  13. 

The  following  acts  or  offenses  have  been  held  to  be  not  properly  chargeable  under 
this  Article :  a  mere  breach  of  the  peace  committed  by  a  soldier  (while  absent  alone  and 
at  a  distance  from  his  post)  in  a  street  of  a  city,  and  in  violation  of  a  municipal  ordinance; 
pecuniary  transactions  between  enlisted  men  of  a  culpable  character,  but  in  their  private 
capacity  and  not  directly  affecting  the  Bervice  or  impairing  military  discipline ;  speculat- 
ing ana  gambling  in  stocks  by  a  disbursing  officer,  the  proper  performance  of  whose 
military  duty  was  not  affected  (but  recommended  that  he  be  relieved  from  the  duty  of 
disbursing  public  money) ;  re-enlisting  by  the  procurement  of  the  recruiting  officer, 
after  having  been  discharged  for  a  disability  still  continuing ;  the  act  being  in  good  faith, 
and  the  alleged  offense  being  committed  before  the  party  could  be  said  to  nave  fully 
come  into  the  service.    Ibid.,  71,  par.  7. 

1  Di?.  J.  A.  Gen.,  67,  par.  2.  As,  for  example,  manslaughter  (or  homicide  not 
amounting  to  murder)  of  a  soldier,  assault  with  intent  to  kill  a  fellow  soldier :  for- 
gery of  the  name  of  a  disbursing  or  other  military  officer  to  a  government  check  or  draft, 
or  forgery  of  an  officer's  name  to  a  check  on  a  bank  (and  this  whether  or  not  anything 
was  in  fnct  lost  by  the  government  or  the  bank  or  officer) ;  forgery  in  signing  the  name 
of  a  fellow  soldier  to  a  certificate  of  indebtedness  to  a  sutler,  or  to  an  order  on  a  pay* 
master;  embezzlement  or  misappropriation  of  the  property  of  an 'officer  or  soldier,    ibid. 

No  distinction  of  grand  and  petit  larceny  is  known  to  military  law.  An  inferior  court 
has,  under  this  Article,  the  same  jurisdiction  of  larceny  as  has  a  general  court.  This 
crime,  however,  is,  in  general,  one  requiring  too  severe  a  sentence  to  be  adequately  pun- 
ished by  an  in feiior  court-martini.      Jbui..  69,  par.  4. 

Held  that  a  specification  alleging  homicide,  but  not  adding  * '  with  malice  afore* 
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As  to  whether  an  act  which  is  a  civil  crime  is  also  a  military  offense  no 
rale  can  be  laid  down  which  will  cover  all  cases,  for  the  reason  that  what 
may  be  a  military  offense  under  certain  circumstances  may  lose  that  character 
under  others.  For  instance,  larceny  by  a  soldier  from  a  civilian  is  not 
alway  a  military  crime,  but  it  may  become  such  in  consequence  of  the  par- 
ticular features,  surroundings,  or  locality  of  the  act.  What  these  may  be 
cannot  be  anticipated  with  a  sweeping  rule  comprehensive  enough  to  pro- 
vide for  every  possible  conjunction  of  circumstances.  Each  case  must  be 
considered  on  its  own  facts.  But  if  the  act  be  committed  on  a  military 
reservation,  or  other  ground  occupied  by  the  army,  or  in  its  neighborhood, 
so  as  to  be  in  the  constructive  presence  of  the  army;  or  if  committed  while 
on  duty,  particularly  if  the  injury  be  to  a  member  of  the  community  whom 
it  is  the  offender's  duty  to  protect;  or  if  committed  in  the  presence  of  other 
soldiers,  or  while  in  uniform;  or  if  the  offender  use  his  military  position,  or 
that  of  another,  for  the  purpose  of  intimidation  or  other  unlawful  influence 
or  object — such  facts  would  be  sufficient  to  make  it  prejudicial  to  military 
discipline  within  the  meaning  of  the  62d  Article  of  War.1 

Charging  of  Offenses. — A  crime,  disorder,  or  neglect  cognizable  under 
this  Article  may  be  charged  either  by  its  name  simply,  as  "larceny," 
*'  drunkenness,"  "  neglect  of  duty,"  etc. ;  or  by  its  name  with  the  addition 
of  the  words  "to  the  prejudice  of  good  order  and  military  discipline";  or 
simply  as  "conduct  to  the  prejudice  of  good  order  and  military  discipline"; 
or  as  a  "violation  of  the  62d  Article  of  War. "    It  is  immaterial  in  which  form 
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thought,"  or  in  terms  to  that  effect,  was  a  pleading  of  manslaughter  only  and  thus  within 
this  Article.     Dig.  J.  A.  Gen.,  73,  par.  10. 

Held  that  for  an  officer  to  print  and  publish  to  the  Army  a  criticism  upon  an  official 
report  made  by  another  officer  in  the  course  of  his  duty  to  a  common  superior,  charging 
that  such  report  was  erroneous  and-  made  with  an  improper  and  interested  motive,  was 
gravely  un military  conduct  to  the  prejudice  of  good  order  and  military  discipline.  An 
officer  who  deems  himself  wronged  by  an  official  act  of  another  officer  should  prefer 
charges  against  the  latter  or  appeal  for  redress  to  the  proper  superior  authority.  He  is 
not  permitted  to  resort  to  any  form  of  publication  of  his  strictures  or  grievances.  So  held 
that  for  an  officer  to  publish  or  allow  to  be  published  in  a  newspaper  of  general  circula- 
tion charges  and  insinuations  against  a  brother  officer  by  which  his  character  for  cour- 
age and  honesty  is  aspersed  and  he  is  held  up  to  odium  and  ridicule  before  the  Army  and 
the  community  was  a  highly  unmilitary  proceeding  and  one  calling  for  a  serious  pun- 
ishment upon  a  conviction  under  this  Article,  aud  this  whether  or  not  the  charges  as  pub- 
lished were  true.     Ibid,,  69,  par.  5. 

1  Opin.  J.  A.  Gen.,  Manual  for  Courts- martial,  16,  par.  7.  Whether  acts  committed 
against  civilians  are  offenses  within  this  Article  is  a  question  to  be  determined  by  the 
circumstances  of  each  case,  and  in  regard  to  which  no  general  rule  can  be  laid  down.  If 
the  offense  be  committed  on  a  military  reservation,  or  other  premises  occupied  by  the 
Army,  or  in  its  neighborhood  so  as  to  be,  so  to  speak,  in  the  constructive  presence  of  the 
Army;  or  if  committed  by  an  officer  or  soldier  while  on  duty,  particularly  if  the  injury 
is  done  to  a  member  of  the  community  whom  the  offender  is  specially  required  to  pro- 
tect ;  or  if  committed  in  the  presence  of  other  soldiers,  or  while  the  offender  is  in  uni- 
form; or  if  the  offender  uses  his  military  position  or  that  of  a  military  superior  for  the 
purpose  of  intimidation  or  other  unlawful  influence  or  object — the  offense  will  in  gene- 
ral properly  be  regarded  as  an  act  prejudicial  to  good  order  and  military  discipline  and 
cognizable  by  a  court-martial  under  this  Article.  The  judgment  on  the  subject  of  a  court 
of  military  officers,  experts  as  to  such  cases,  confirmed  by  the  proper  reviewing  com- 
mander, should  be  reluctantly  disturbed.    Ibid,,  73,  par.  11. 
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the  charge  is  expressed,  provided  the  specification  sets  forth  facts  constitut- 
ing an  act  prima  fade  prejudicial  to  good  order  and  military  discipline. 
Whenever  the  charge  and  specification  taken  together  make  ont  a  statement 
of  an  act  clearly  thus  prejudicial,  etc.,  the  pleading  will  be  regarded  as  sub- 
stantially sufficient  under  this  general  Article.1 

Findings  under  Article  62  as  a  Minor  included  Offense. — Where  an 
accused  is  charged  with  "conduct  unbecoming  an  officer  and  a  gentleman," 
or  with  any  specific  offense  made  punishable  by  the  Articles  of  War,  and  the 
court  is  of  opinion  that,  while  the  material  allegations  in  the  specification  or 
specifications  are  substantially  made  out,  they  do  not  fully  sustain  the  charge 
as  laid,  but  do  clearly  establish  the  commission  of  a  neglect  of  military  duty 
or  a  disorder  in  breach  of  military  discipline  as  involved  in  the  acts  alleged, 
the  accused  may  properly  be  found  guilty  of  the  specification  (or  specifica- 
tions), and  not  guilty  of  the  charge  but  guilty  of  "conduct  to  the  prejudice 
of  good  order  and  military  discipline."  Such  a  form  of  finding  is  now 
common  in  our  practice  (especially  where  the  charge  is  laid  under  Article 
61),  and  its  legality  is  no  longer  questioned.* 

The  authority  thus  to  find,  however,  has  not  been  extended  beyond  the 
case  indicated  in  the  last  paragraph;  the  reverse,  for  example,  of  this  form 
of  finding  has  never  been  sanctioned.' 

The  general  finding  of  "  conduct  to  the  prejudice,"  etc.,  in  the  cases 
indicated  in  the  foregoing  paragraph,  is  sanctioned  in  order  to  prevent  a 

1  Dig.  J.  A  Gen.,  72,  par.  8.  A  charge  of  "  conduct  to  the  prejudice,"  etc.,  with  a 
specification  setting  forth  merely  trials  and  convictions  of  the  accused  for  previous 
offenses,  is  not  a  pleading  of  an  offense  under  this  Article,  or  of  any  military  offense.  So 
of  a  charge  of  "  habitual  drunkenness  to  the  prejudice,"  etc.,  with  a  specification  set- 
ting forth  instances  in  which  the  accused  has  been  sentenced  for  nets  of  drunkenness. 
Such  charges  indeed  are  in  contravention  of  the  principle  that  a  party  shall  not  be  twice 
tried  for  the  same  offense.  So  a  specification  under  the  charge  of  •'  conduct  to  the 
prejudice,"  etc.,  which  sets  forth  not  a  distinct  offense,  but  simply  the  result  of  an 
aggregation  of  similar  offenses,  is  insufficient  in  law.  Where  the  specifications  to  Buch 
a  charge,  in  the  case  of  au  officer,  set  forth  that  the  accused  was  "frequently"  drunk, 
11  frequently "  absented  himself  without  authority  from  his  command,  etc.,  held  that 
these  specifications  were  properly  struck  out  by  the  court  on  the  motion  of  the  accused. 
In  such  a  case  the  only  correct  pleading  is  a  general  charge  under  this  Article,  with 
specifications,  each  setting  forth  separately,  some  particular  and  specific  instance  of 
offense.    Ibid.,  par.  9. 

Held  that  a  specification  alleging  homicide,  but  not  adding  "toith  malice  afore- 
thought,"  or  in  terms  to  that  effect,  was  a  pleading  of  manslaughter  only,  and  thus 
within  this  Article.     Ibid.,  78,  par.  10. 

•/Md.,411,  par.  10. 

*lbid.t  par.  11.  A  finding  of  guilty  of  a  certaiu  specific  offense  under  a  charge  of 
another  specific  offense,  or  under  a  charge  of  "  conduct  unbecoming  an  officer  and  a 
gentleman "  or  of  "conduct  to  the  prejudice  of  good  order  and  military  discipline," 
would  be  wholly  irregular  and  invalid.  Thus  a  finding  of  guilty  of  disobedience  of 
orders  (or  of  a  violation  of  Article  21)  under  a  charge  of  mutiny  in  violation  of  Article 
22,  or  a  finding  of  drunkenness  on  duty  (or  of  a  violation  of  Article  88)  under  a  charge 
for  a  drunken  disorder  laid  under  Article  62  or  61,  would  be  not  only  unauthorized,  but 
now  almost  unprecedented,  and  if  such  a  finding  were  made  it  could  scarcely  fail  to  be 
formally  disapproved.    And  so  of  a  finding  of  n  conduct  unbecoming  an  officer  and  a 

Sentlemao  "  under  a  charge  of  "  couduct  to  the  prejudice  of  good  order  and  military 
iscipline."    Ibid.,  par.  11. 
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failure  of  justice,  not  for  the  purpose  of  relieving  the  accused  of  any  of  his 
due  share  of  culpability.  It  should  not,  therefore,  be  resorted  to  where  the 
specific  offense  charged  is  substantially  made  out  by  the  testimony.1 

ABTICLE  63.  All  retainers  to  the  camp,  and  all  persons  serving  toith  the 
armies  of  the  United  States  in  the  field,  though  not  enlisted  soldiers,  are  to  be 
subject  to  orders  according  to  the  rules  and  discipline  of  war. 

This  provision  appeared  for  the  first  time  as  a  military  regulation  as 
Article  23,  Section  14,  of  the  British  Code  of  1749,  and  was  repeated  with- 
out substantial  change  in  the  British  Code  of  1774,  and  in  the  American 
Articles  of  1776,  1806,  and  1874. 

The  accepted  interpretation  of  this  Article  is  that  it  subjects  (in  time  of 
war)  the  classes  of  persons  specified  not  only  to  military  discipline  and 
government  in  general,  but  also  to  the  jurisdiction  of  courts-martial  (upon 
the  theory,  probably,  that  they  are  thus  made,  for  the  time  being,  a  part  of 
the  Army).  Individuals,  however,  of  the  class  termed  "  retainers  to  the 
camp,"  or  officers'  servants  and  the  like,  as  well  as  camp-followers  generally, 
have  rarely  been  subjected  to  trial  in  our  service.  For  breaches  of  discipline 
committed  by  them  the  punishment  has  generally  been  expulsion  from  the 
limits  of  the  camp  and  dismissal  from  employment.1 

The  discipline  authorized  by  the  Article  has  mainly  been  applied  to  the 
description  of  "  persons  serving  with  the  armies  of  the  United  States  in  the 
field  " — that  is  to  say,  civilians  employed  by  the  United  States  or  serving  in 
a  jwa*i-military  capacity  in  connection  with  troops  in  time  of  war  and  on 
its  theatre.1  But  the  mere  fact  of  employment  by  the  government  pending 
a  general  war  does  not  render  the  civil  employee  so  amenable.  The 
employment  must  be  in  connection  with  the  army  in  the  field  and  on  the 
theatre  of  hostilities.4 

Civil  employees  of  the  United  States  serving  with  the  Army  in  the  field 
during  active  warfare  with  hostile  Indian  tribes  have  been  held  amenable  to 

1  Dig.  J.  A.  Gen.,  412,  par.  12.  Thus  in  a  case  where  the  facts  set  forth  in  the  speci- 
fication to  a  charge  of  "  conduct  unbecoming  au  officer  and  a  gentleman,"  and  clearly 
established  by  the  evidence,  fixed  unmistakably  upon  the  accused  dishonorable  behavior 
compromising  him  officially  and  socially,  held  that  a  finding  by  the  court  that  he  was 
guilty  only  or  •'  conduct  to  the  prejudice  of  good  order  and  military  discipline"  should 
not  be  accepted,  but  that  the  court  should  be  reconvened  for  the  purpose  of  inducing,  if 
practicable,  a  finding  in  accordance  with  the  facts  and  with  justice.     Ibid. 

9  Dig.  J.  A.  Gen.,  75,  par.  1.  For  a  discussion  of  the  question  of  jurisdiction 
involved,  see  the  chapter  entitled  Jurisdiction  of  Coubts- martial. 

*  Ibid.,  par  2. 

4  Ibid.  Thus  during  the  late  war  civilians  of  the  following  classes  were  in  repeated 
cases  held  amenable  under  this  Article  to  the  military  jurisdiction,  and  subjected  to  trial 
and  punishment  by  courts-martial :  teamsters  employed  with  wagon-trains,  watchmen, 
laborers  and  other  employees  of  the  quartermasters,  subsistence,  engineer,  ordnance, 
provost  marsh  a  etc.,  departments;  ambulance-drivers,  telegraph-operators,  interpret- 
ers, guides,  paymasters'  clerks,  veterinary  surgeons,  "contract"  surgeons,  nurses  and 
hospital  attendants;  conductors  and  engineers  of  railroad  trains  operated  upon  the  the- 
atre of  war  for  military  purposes;  officers  and  men  employed  on  government  transports, 
etc.    Ibid. 
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trial  by  court-martial  under  this  Article.  A  civilian  who  acted  as  guide  to 
a  command  operating  in  a  hostile  movement  during  an  Indian  war,  for 
example,  has  also  been  held  so  triable.1 

The  jurisdiction  authorized  by  this  Article  cannot  be  extended  to 
civilians  employed  in  connection  with  the  Army  in  time  of  peace,  nor  to 
civilians  employed  in  such  connection  during  the  period  of  an  Indian  war 
but  not  on  the  theatre  of  such  war.  In  view  of  the  limited  theatre  of  In- 
dian wars  this  exceptional  jurisdiction  is  to  be  extended  to  civilians,  on 
account  of  offenses  committed  during  such  wars,  with  even  greater  caution 
than  in  a  general  war.' 

ABTICLS  64.  The  officers  and  soldiers  of  any  troops,  whether  miKtia  or 
others,  mustered  and  in  pay  of  the  United  States  shall,  at  all  times  and  in 
all  places,  be  governed  by  the  Articles  of  War,  and  shaM  be  subject  to  be  tried 
by  courts-martial. 

The  subjection  even  of  military  persons  to  the  operation  of  the  Articles 
of  War  has  been  a  gradual  process,  extending  in  the  British  service  over 
nearly  two  centuries,  and  has  been  due  to  the  fact  that  extensions  of  the 
military  code  to  persons  other  than  officers  and  soldiers  in  pay  has  been,  from 
the  first,  narrowly  watched  and  at  times  strenuously  opposed  by  Parliament.' 
The  terms  of  the  first  Mutiny  Act  applied  only  to  persons  mustered  and  in 
pay  as  officers  and  soldiers.4    The  provisions  of  the  Act  were  extended  to 

1  Dig.  J.  A.  Gen.,  76,  par.  4.  Held  (June,  1868)  that  the  force  employed  in  the  "ram 
fleet "  on  Western  waters  was  properly  a  contingent  of  the  Army  rather  than  of  the 
Navy,  and  accordingly  that  civilian  commanders,  pilots,  and  engineers  employed  upon 
such  fleet  during  the  war  and  before  the  enemy  were  persons  serving  with  the  armies  in 
the  field  in  the  sense  of  this  Article,  and  therefore  amenable  to  trial  by  court-martial. 

*  Ibid.,  par.  5.  A  civil  employee  of  the  United  States  in  time  of  peace  is  most  clearly 
not  made  amenable  to  the  military  Jurisdiction  and  trial  by  court-martial  by  the  fact  that 
he  is  employed  in  an  office  connected  with  the  administration  of  the  military  branch  of 
the  Government.  Such  employment  does  not  make  him  a  part  of  the  military  establish- 
ment, nor  is  his  offense,  however  nearly  it  may  affect  the  military  service,  "  a  case  aris- 
ing in  the  land  forces"  in  the  sense  of  Article  V  of  the  Amendments  to  the  Constitu- 
tion. So  held  (June,  1877)  that  a  civilian  clerk  employed  in  time  of  peaee  in  the  office 
of  the  chief  quartermaster  at  San  Francisco  was  manifestly  not  amenable,  under  tbis 
Article  or  otherwise,  to  trial  by  court-martial  for  the  embezzlement  or  misapplication  of 
Government  funds  appropriated  for  the  quartermaster  department.*  And  remarked 
that  if  this  official  could  be  made  liable  to  such  jurisdiction,  all  the  male  and  female 
clerks  employed  in  the  War  Department  might  upon  the  same  principle  be  held  thus 
amenable  for  offenses  against  the  Government  committed  in  connection  with  their  duties. 
And  so  held  in  the  case  of  a  civilian  clerk  employed  at  Camp  Robinson,  Nebraska, 
charged  with  conspiring  with  contractors  to  defraud  the  Uuited  States;  the  post  not 
being  within  the  theatre  of  any  Indian  war,  or  hostilities  pendiug  at  the  period  of  the 
offense.  +    Ibid.,  77.  par.  7. 

Held  (April.  1877)  that  superintendents  of  national  cemeteries,  being  no  part  of  the 
Army,  but  civilians  (see  Sec.  4874,  Rev.  Sts.).  were  clearly  not  amenable  to  military 
Jurisdiction  or  trial  under  this  Article  or  otherwise.  J    Ibid.,  pa/.  8. 

•  Clode,  Mil.  Law,  59.  The  conjunction  "  and  "  was  omitted  and  replaced  by  'or  " 
by  6  Anne,  ch.  18. 

4  1  Win.  and  Mary,  cfe.  5. 

•  Bee  the  confirmatory  opinion  in  this  ease  of  the  Attorney-General  oflfay  JMJ78— 1J  Opins.,  IS. 
t  See  opinion  to  a  similar  effect  of  the  Attorney-General  of  June  15, 187&— 16  Opras.,  48. 
1 8ee  to  the  same  effect  the  opinion  of  the  Attorney-General  referred  to  In  note  •. 
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officer  and  soldiers  of  the  trains  of  artillery  in  1702,  bat  the  personnel  of  the 
artillery  was  not  brought  nnder  the  permanent  operation  of  the  Mntiny  Act 
until  1739. '  In  1754  the  local  army  of  the  East  India  Company  was 
brought  nnder  the  Act,'  the  operation  of  which  was  extended  in  the  same 
year  to  include  the  English  troops  and  the  local  forces  operating  with  them 
in  North  America.'  The  provisions  of  the  Act  were  extended  to  include  the 
English  militia  when  in  actual  service  in  the  year  1756  ;4  and  its  operation 
was  extended  to  the  engineers  (sappers  and  miners)  and  to  artificers  of 
ordnance  in  1788/  The  Article  appears  in  its  present  form  as  Article  1, 
Section  19,  of  the  British  Code  of  1774,  as  Article  1,  Section  17,  of  the 
American  Articles  of  1776,  and  as  No.  97  of  the  Articles  of  1806. 

Military  Offenses  Not  Territorial. — It  is  a  general  principle,  confirmed 
by  the  comprehensive  terms  of  this  Article,  that  military  offenses  are  not 
territorial  in  character.  The  obligations  imposed  by  the  Article  upon  mili- 
tary persons  follow  them  wherever  they  may  go  in  the  performance  of 
proper  military  duty.*  The  only  limitation  in  this  respect  is  that  imposed 
by  paragraphs  1602  to  1604  of  the  Navy  Regulations,  which  contain  the 
requirement  that  " no  Army  court-martial  shall  be  held  or  military  punish- 
ment inflicted  on  board  a  ship  of  the  Navy  in  commission." 

AKTICLE  65.  Officers  charged  with  crime  shall  be  arrested  and  confined  in 
their  barracks,  quarters,  or  tents,  and  deprived  of  their  swords  by  the  com- 
manding officer.  And  any  officer  who  leaves  his  confinement  before  he  is  set 
at  liberty  by  his  commanding  officer  shall  be  dismissed  from  the  service. 

The  Articles  of  War  of  Prince  Rupert  and  King  James  II.  nowhere 
recognize  the  status  of  arrest  as  a  form  of  restraint  in  the  case  of  a  commis- 
sioned officer,  although  both  codes  contain  express  provisions  in  respect  to 
the  confinement  of  enlisted  men.  If  the  practice  of  placing  officers  in  arrest, 
either  as  a  measure  of  restraint  or  with  a  view  to  their  trial,  existed  or  was 
recognized  during  the  last  half  of  the  seventeenth  century,  it  must  have 
rested  upon  the  custom  of  service,  or  upon  a  usage  dating  from  the  period 
of  chivalry.  That  the  principle  was  known  to  the  military  service  in  early 
times  is  evidenced  by  the  requirement  of  the  War  Ordinances  of  Henry  VIII. 

1  1  Anne.  cb.  20,  sec.  46.  See,  also,  13  Geo.  IT.,  c.  10  and  12;  Geo.  II ,  ch.  12. 
Cited  in  I.  Clode,  Mil.  Forces,  p.  178.  The  distinction  between  the  artillery  and  the  other 
arms  of  the  service  continued  to  be  made  in  all  sets  of  Articles  of  War,  up  to  and 
iucluding  those  of  1806.  The  officers  and  enlisted  men  of  the  artillery  were  for  the  first 
time  placed  upon  precisely  the  same  footing  as  troops  of  other  armies  in  the  Articles  of 
1874. 

■  27  Geo.  II ,  ch.  9. 

•  28  Geo.  II.,  ch.  4,  sec.  74. 
4  80  Geo.  II.,  ch.  25. 

•  Clode.  Mil.  Law.  60. 

•  So,  too,  an  officer  who  is  guilty  of  conduct  unbecoming  an  officer  and  gentleman, 
the  offense  having  been  committed  without  the  territorial  jurisdiction  of  the  United 
States,  is  liable,  on  his  return,  to  trial  undrr  the  61st  Article.  See  Digest  of  Opinions  of 
the  Judge- Advocate  General,  831,  par.  20 ;  see,  also,  the  chapter  entitled  The  Juris- 
diction OF  COUBTS-MABTIAL. 
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that  "every  man  shall  obey  the  King's  Sargantes,  *  *  *  and  all  other 
officers  having  authoritie  to  arrest,  assigned  by  the  King's  Majestie,  or  the 
Marshall,  or  by  anie  other  officers  of  authoritie.  And  that  no  man  presume 
to  break  their  arrests,  upon  payne  of  imprisonment,  and  his  bodie  to  be  at 
the  King's  pleasure,  his  Grace's  lieutenant  or  lieutenants;  and  if  the  prisoner 
disobeyinge  the  sayd  arrest  mayme  anie  of  the  said  officers,  then  he  so 
offending,  to  suffer  the  payne  of  death,  and  if  hee  grievously  wound  or  hurt 
any  of  them,  then  to  be  imprisoned  and  punished  at  the  King's  pleasure."  l 

The  Article  appears  substantially  in  its  present  form  as  Article  17, 
Section  15,  of  the  British  Code  of  1774,  which  provides  that  "  to  the  end 
that  Offenders  may  be  brought  to  Justice,  We  hereby  direct  that,  whenever 
any  Officer  or  Souldier  shall  commit  a  Grime  deserving  punishment,  he 
shall,  by  his  commanding  Officer,  if  an  Officer,  be  put  in  Arrest;  if  a  Non- 
Commissioned  Officer  or  Souldier,  be  imprisoned  till  he  shall  be  either  tried 
by  a  Court-Martial,  or  shall  be  lawfully  discharged  by  a  proper  Authority." 
This  requirement  was  repeated  as  Article  15,  Section  14,  of  the  American 
Articles  of  1776. 

In  the  Articles  of  1806  the  clauses  relating  to  officers  and  enlisted  men 
were  separated;  that  in  relation  to  the  arrest  of  officers  being  embodied  as 
No.  77,  and  that  respecting  the  confinement  of  enlisted  men  as  No.  78 ;  to 
the  former  was  added  the  provision  defining  the  offense  of  "  breach  of 
arrest"  and  assigning  the  penalty  of  dismissal  thereto  which  had  been 
embodied  in  Article  22,  Section  15,  of  the  British  Code  of  1774  as  Article 
20,  Section  14,  of  the  American  Articles  of  177.6,  and  as  Article  14  of  the 
Amendments  of  1786.  The  requirement  that  an  officer  placed  in  arrest 
"  shall  be  deprived  of  his  sword"  was  not  contained  in  the  British  Code 
from  which  the  American  Articles  were  taken,  and  appears  for  the  first  time 
as  Article  14  of  the  Resolution  of  Congress  of  May  31,  1786,  and  was 
embodied  as  the  last  clause  of  the  77th  of  the  Articles  of  1806. 

The  term  "crime  "  as  employed  in  this  as  in  the  following  Article  is 
used  in  a  general  sense,  referring  to  offenses  of  a  military  character,  as  well 
as  to  those  of  a  civil  character  which  are  cognizable  by  court-martial.  An 
offense  in  violation  of  this  Article  is  only  committed  when  an  officer  con- 
fined in  "  close  arrest "  to  his  quarters  leaves  the  same  without  authority. 
A  breach  of  a  mere  formal  arrest,  or  of  any  arrest  not  accompanied  by  con- 
finement to  quarters,  would  be  an  offense  not  within  this  Article,  but  under 
Article  62.* 

Arrests,  How  Executed. — An  officer  may  be  put  in  arrest  by  a  verbal  or 
written  order  or  communication  from  an  authorized  superior  advising  him 

1  Samuel,  85. 

•  Dig  J.  A.  Gen.,  7$,  par.  1.  See,  also,  for  a  discussion  of  the  subject  of  arresV 
the  chanter  entitle!  Arrest  and  Confinement.  Compare  Walton  w.  Gavin,  Id 
Ad.  A  EL,  46,  68  ;  Simmons,  §  860 ;  I.  Winthrop,  pp.  186-149.  - 
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that  he  is  placed  in  arrest  or  will  consider  himself  in  arrest,  or  in  terms  to 
that  effect;  the  reason  for  the  arrest  need  not  be  specified.  At  the  same 
time  he  is  usually  required  to  surrender  his  sword,  though  this  formality 
may  be  dispensed  with.  But  an  arrest,  though  an  almost  invariable,  is  not 
an  essential,  preliminary  to  a  military  trial;  to  give  the  court  jurisdiction  it 
is  not  necessary  that  the  accused  should  have  been  arrested;  it  is  sufficient 
if  he  voluntarily,  or  in  obedience  to  an  order  directing  him  to  do  so,  appears 
and  submits  himself  to  trial.  So  neither  the  fact  that  an  accused  has  not 
been  formally  arrested,  or  arrested  at  all,  nor  the  fact  that,  having  been  once 
arrested  and  released  from  arrest,  he  has  not  been  rearrested  before  trial, 
can  be  pleaded  in  bar  of  trial  or  constitute  any  ground  of  exception  to  the 
validity  of  the  proceedings  or  sentence.  An  officer  is  in  no  case  entitled  to 
demand  to  be  arrested.1 

By  Whom  Imposed. — Except  in  the  class  of  cases  indicated  in  the  24th 
Article,  only  "commanding  officers"  can  place  commissioned  officers  in 
arrest.1  The  commanding  officer  thus  authorized  is  the  commander  of  the 
regiment,  company,  detachment,  post,  department,  etc.,  in  which  the  officer 
is  serving.  Where  a  company  is  included  in  a  post  command,  the  com- 
mander of  the  post,  rather  than  the  company  commander,  is  the  proper 
officer  to  make  the  arrest  of  a  subaltern  of  the  company."  In  the  majority  of 
cases,  however,  arrests  are  originally  ordered  by  the  authority  by  whom  the 
court  has  been  .or  is  to  be  convened.4 

An  officer  is  not  privileged  from  arrest  by  virtue  of  being  at  the  time 
a  member  of  a  general  court-martial.  But  an  arrest  of  an  officer  while 
actually  engaged  upon  court-martial  duty  should  if  possible  be  avoided/ 

"A  medical  officer  charged  with  the  commission  of  an  offense  need  not 
be  placed  in  arrest  until  the  court-martial  for  his  trial  convenes,  if  the  service 
would  be  inconvenienced  thereby,  unless  the  charge  is  of  a  flagrant  char- 
acter." * 

1  Dig.  J.  A.  Gen.,  169,  par.  1.  "An  officer  arrested  will  repair  at  once  to  his  tent  or 
quarters,  and  there  remain  until  more  extended  limits  have  been  granted  by  the  com- 
manding officer,  on  written  application.  Close  confinement  will  not  be  enforced  except 
in  cases  of  a  serious  nature."    Par.  898,  A.  R.  1895. 

*  "  Commanding  officers  only  have  power  to  place  officers  in  arrest,  except  as  provided 
in  the  24th  Article  of  War.  An  arrest  may  be  ordered  by  the  commanding  officer  in 
person  or  through  his  staff  officer,  orally  or  in  writing."    Par.  897,  A.  R.  1895. 

*  Dig.  J.  A.  Gen.,  170,  par.  2 ;  par.  897,  A.  R.  1895. 
4  Dig.  J.  A.  Gen.,  170,  par.  2. 

*  Ibtd.,  par.  6. 

•Par.  900,  Army  Regulations  of  1895.  "Officers  will  not  be  placed  in  arrest  for 
light  offenses.  For  these  the  censure  of  the  commanding  officer  will  generally  answer 
the  purpose  of  discipline.  Whenever  a  commanding  officer  places  an  officer  in  arrest 
and  releases  him  without  preferring  charges,  he  will  make  a  written  report  of  his  action 
to  the  department  commander,  stating  the  cause.  The  department  commander,  if  he 
thinks  the  occasion  requires,  will  call  on  the  officer  arrested  for  any  explanation  he  may 
desire  to  make,  and  take  such  other  action  as  he  may  think  necessary,  forwarding  the 
papers  to  the  Adjutant-General  of  the  Army  for  file  with  the  officer's  record  or  for  fur- 
ther action."    Par.  899,  ibid. 

The  principle  of  the  common  law  by  which  a  witness  is  protected  from  arrest 
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The  Status  of  Arrest ;  Limits. — The  status  of  being  in  arrest  is  incon- 
sistent with  the  peforming  of  military  duty.  Placing  an  arrested  officer  or 
soldier  on  duty  terminates  his  arrest.  Releasing  a  soldier  from  arrest  and 
requiring  him  to  perform  military  duty,  after  his  trial  and  while  he  is  av  sit- 
ing the  promulgation  of  his  sentence,  can  be  justified  only  by  an  ext inor- 
dinary exigency  of  the  service.1 

It  is  clearly  to  be  inferred  from  paragraphs  897  and  898  of  the  Army 
Regulations  of  1895  that,  unless  other  limits  are  specially  assigned  him,  an 
officer  in  arrest  must  confine  himself  to  his  quarters.  It  is  generally  under- 
stood indeed  that  he  can  go  to  the  mess-house  or  other  place  of  necessary 
resort.  It  is  not  unusual,  however,  for  the  commander  to  state  in  the 
order  of  arrest  certain  limits  within  which  the  officer  is  to  be  restricted,  aud,. 
except  in  aggravated  cases,  these  are  ordinarily  the  limits  of  the  post  where 
he  is  stationed  or  held.  An  officer  or  soldier,  though  retained  in  close 
arrest,  should  be  permitted  to  receive  such  visits  from  his  counsel,  witnesses, 
etc.,  as  may  be  necessary  to  enable  him  to  prepare  his  defense.1 

An  officer  under  arrest  is  not  disqualified  to  prefer  charges.* 

The  imposition  of  an  arrest  affects  in  no  manner  the  right  of  an  officer 
or  soldier  to  receive  the  pay  and  allowances  of  his  rank.  Except  in  a  case 
of  a  deserter,4  no  legal  inhibition  exists  to  paying  a  soldier  while  in  arrest, 
either  before  trial  or  while  awaiting  sentence,  his  regular  pay  and  emolu- 
ments.* 

Article  66.  Soldiers  charged  with  crimes  shall  be  confined  until  tried  by 
court-martial  or  released  by  proper  authority. 

This  appears  as  No.  78  of  the  Articles  of  1806,  as  Article  15,  Section 
14,  of  those  of  1776,  as  Article  15,  Section  14,  of  the  Resolution  of  Con- 
gress of  May  31,  1786,  and  as  Article  17,  Section  15,  of  the  British  Code  of 
1774.  The  clause  relating  to  the  confinement  of  enlisted  men  was  first  made 
a  separate  Article  of  War  in  the  Resolution  of  Congress  of  1786.  While'the 
power  to  place  officers  in  arrest  is,  as  has  been  seen,  an  attribute  of  com- 
mand, and  is  in  general  restricted  in  its  exercise  to  the  commanding  officer, 
the  corresponding  power  to  confine  enlisted  men  is  one  which  may  be  exer- 
cised, in  a  proper  case,  by  any  commissioned  officer.  It  is  usually  exercised, 
however,  by  the  offender's  immediate  commander,  or  by  the  officer  under 
whose  orders  he  may  happen  to  be  at  the  time  the  offense  is  committed. 


should  in  general  be  applied  to  military  cases.  If  it  can  well  be  avoided,  an  arrest 
should  certainly  not  be  imposed  upon  an  officer  or  soldier  while  attending  a  court-mar. 
tial  as  a  witness.  But  such  an  arrest  would  constitute  an  irregularity  only,  and  would 
not  affect  the  validity  of  the  proceedings  of  a  trial  to  which  the  party  thus  arrested  was 
subsequently  subjected.    Dig.  J.  A.  Gen.,  171,  par.  9. 

1  Dig.  J.  A.  Gen.,  170,  par.  4;  1  Greenleaf,  §  816. 

f  Ibid.,  pur.  3. 

» Ibid.,  171,  par.  7. 

4  See  par.  129.  A.  R.  1895. 

*  Dig.  J.  A.  Gen.,  171,  par.  8. 
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The  confinement,  though  required  by  regulation  and  by  custom  of  service 
to  be  ordered  by  a  commissioned  officer,  may  be  executed  by  a  subordinate, 
or  by  any  duly  authorized  military  person,  as  by  a  non-commissioned  officer 
or  by  a  sentinel.1 

The  word  "  crimes,"  as  used  in  this  Article,  is  construed  to  mean  serious 
military  offenses.  So  that  a  soldier  will  not  properly  be  confined  where 
not  charged  with  one  of  the  more  serious  military  offenses;  in  other  words, 
where  charged  only  with  an  offense  of  a  minor  character.9 

Character  of  Bestraint. — Soldiers  held  in  confinement,  while  they  may 
be  subjected  to  such  restraint  as  may  be  necessary  to  prevent  their  escaping 
or  committing  violence,  cannot  legally  be  subjected  to  any  punishment;  the 
imposition  of  punishment  upon  soldiers  while  thus  detained  has  been  on 
several  occasions  emphatically  denounced  by  department  commanders.' 

Confinement  of  Enlisted  Men,  How  Executed. — It  has  been  seen  that  the 
arrest  of  a  non-commissioned  officer  or  the  confinement  of  a  private  soldier 
may  be  ordered  by  any  commissioned  officer  of  the  Army.4 

Non-commissioned  officers  against  whom  charges  may  be  preferred  for 
trial  will  be  placed  in  arrest  in  their  barracks  or  quarters.  They  will  not 
be  confined  in  the  guard-house  in  company  with  privates,  except  in  aggra- 
vated cases  or  when  escape  is  feared/ 

Soldiers  "against  whom  charges  may  be  preferred  for  trial  by  summary 
court  will  pot  be  confined  in  the  guard-house,  but  will  be  placed  in  arrest  in 
quarters,  before  and  during  trial  and  while  awaiting  sentence,  except  when 
in  particular  cases  restraint  may  be  necessary."  * 

Privates  against  whom  charges  may  be  preferred  for  trial  by  general 
court-martial  will  be  confined  in  the  guard-house  before  and  during  trial. 
While  awaiting  trial  and  sentence,  or  undergoing  sentence,  they  will,  if 
practicable,  be  kept  apart  from  privates  confined  for  minor  offenses  or  by 
sentence  of  an  inferior  court. T 

A  soldier  while  confined  in  arrest  should  not  be  fettered  or  ironed  except 


1  See  Article  65,  supra,  and  the  chapter  entitled  Arrest  and  Confinement. 

»  Dig.  J.  A.  Gen.,  79,  par.  2. 

*  Ibid.,  par.  1.  See,  for  example,  the  remarks  of  department  commanders  in  G.  O. 
28.  Department  of  the  East,  1863;  do.  26,  Department  of  California,  1866;  do.  28,  De- 
partment of  the  Lakes,  1870;  do.  106,  Department  of  Dakota,  1871.  And  compare  the 
remarks  of  Justice  Story  in  Steere  w.  Field,  2  Mason,  516. 

4  See  the  chapter  entitled  Arrest  and  Confinement,  eupra.  Except  as  provided 
in  the  24th  Article  of  War  or  when  restraint  is  necessary,  no  soldier  will  be  confined 
without  the  order  of  an  officer,  who  shall  previously  inquire  into  his  offense.  Confine- 
ment without  trial,  as  a  punishment  for  an  offense,  is  forbidden.  An  officer  authorizing 
the  arrest  or  confinement  of  a  soldier  will,  as  soon  as  praticable,  report  the  fact  to  hu 
company  or  detachment  commander.    Pars.  905,  906,  A.  R.  1895. 


ters 
or 

•  Par.  986,  ibid. 

'  Par.  907,  ibid. 


THE  ARTICLES  OF  WAB.  485 

where  such  extreme  means  are  necessary  to  restrain  him  from  violence,  or 
there  is  good  reason  to  believe  that  he  will  attempt  an  escape  and  he  cannot 
otherwise  be  securely  held.1 

Status  of  Confinement. — Non-commissioned  officers  in  arrest  will  not  be 
required  to  perform  any  dnty  in  which  they  may  be  called  upon  to  exercise 
command.  Non-commissioned  officers  in  confinement  will  not  be  sent  out  to 
work  with  prisoners  nnder  sentence.* 

Enlisted  men  in  arrest  may,  in  the  discretion  of  the  commanding  officer, 
be  required  to  attend  parades,  inspections,  drills,  school,  or  other  military 
duties  and  to  assist  in  policing  in  and  around  their  barracks.  Privates  in 
confinement  awaiting  trial  will  not  be  sent  to  work  with  prisoners  undergoing 
sentence  if  it  can  be  avoided;  but  may,  in  the  discretion  of  the  commanding 
officer,  be  required  to  attend  drills,  or  be  sent  to  work  during  the  usual 
working  hours  under  charge  of  a  special  sentinel.1 

The  work  which  may  be  required  of  soldiers  in  arrest  is  determined  by 
paragraph  907,  Army  Regulations  of  1895. 4  Under  the  regulation  as  thus 
established,  soldiers  in  confinement  awaiting  action  on  the  proceedings  of 
their  trials  are  assimilated  to  those  awaiting  trial,  and  both  classes  may,  at 
the  discretion  of  the  commanding  officer,  be  employed,  separately  from 
prisoners  undergoing  sentence,  upon  such  labor  as  is  habitually  required  of 
soldiers.  More  severe  or  other  labor  would  not  be  legal,  nor  would  labor 
with  a  police  party  consisting  in  whole  or  in  part  of  men  under  sentence 
however  slight  their  sentence  might  be.*  A  soldier  in  arrest  in  quarters  may 
be  required  to  do  cleaning  or  police  work  about  his  quarters  which  otherwise 
other  soldiers  would  have  to  do  for  him." 

ABTICLB  87.  No  provost-marshal,  or  officer  commanding  a  guard,  shall 
refuse  to  receive  or  keep  any  prisoner  committed  to  his  charge  by  an  officer 
belonging  to  the  forces  of  the  United  States  ;  provided  the  officer  committing 
shall,  at  the  same  time,  deliver  an  account  in  writing,  signed  by  himself,  of 
the  crime  charged  against  the  prisoner. 

The  71st  Article  of  the  Prince  Rupert  Code  contained  the  following 
requirement:  "  No  Provost- Marshal  shall  refuse  to  receive  or  keep  a  prisoner 
sent  to  his  charge  by  authority,  or  shall  dismiss  him  without  order,  upon 
pain  of  Buch  punishment  as  a  Court-Martial  shall  think  fit.  And  if  the 
offense  for  which  the  prisoner  was  apprehended  deserved  death,  the  Provost- 
Marshal  failing  to  receive  and  keep  him  as  aforesaid  shall  be  lyable  to  the 
same  punishment."  This  was  repeated  as  Article  50  of  the  King  James 
Code  of  1686.     The  provision  appeared  in  its  present  form  as  Article  19, 

1  Dig.  J.  A.  Gen.,  171,  par.  10.    See,  also,  Mauual  for  Courts-martial,  p.  70,  par.  8. 

*  Manual  for  Courts-martial,  p.  6,  par.  8. 

*  Par  907.  A.  R.  1895. 

4  See,  also,  Circulars  8  and  7,  H.  Q.  A.,  1890. 

•  See  Geo  Orders,  44,  Dit.  of  the  Atlantic,  1889. 

•  Dig.  J.  A,  Geo.,  171,  par.  11. 
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Section  15,  of  the  British  Code  of  1774,  as  Article  17,  Section  14,  of  the 
American  Articles  of  1776,  as  Article  17,  Section  14,  of  the  Besolation  of 
Congress  of  1786,  and  as  No.  80  of  the  Articles  of  1806. 

The  requirement  that  the  order  of  arrest  should  be  in  writing  was  embodied 
in  the  Article  in  1742;  those  of  1748  required  that  the  offense  charged 
should  also  be  stated.1  It  is  the  duty  of  the  receiving  officer  to  satisfy  him- 
self that  the  prisoner  tendered  is  one  subject  to  military  law.  Beyond  this 
he  has  no  responsibility,  the  duty  and  responsibility  of  receiving  and  keeping 
the  prisoner  arising,  eo  instants,  as  soon  as  he  is  presented.  His  obligation 
is  the  same  whether  the  offense  charged  be  civil  or  military.* 

ABTICLB  68.  Every  officer  to  whose  charge  a  prisoner  is  committed  shall, 
within  twenty-four  hours  after  such  commitment,  or  as  soon  as  he  is  relieved 
from  his  guard,  report  in  writing  to  the  commanding  officer  the  name  of 
such  prisoner,  the  crime  charged  against  him,  and  the  name  of  the  officer 
committing  him;  and  if  he  fails  to  make  such  report,  he  shall  be  punished 
as  a  court-martial  may  direct. 

Article  72  of  the  Prince  Rupert  Code  contained  the  following  require- 
ment: "  If  any  person  be  committed  by  the  Provost-Marshal's  own  authority, 
without  other  command,  he  shall  acquaint  the  General  or  other  chief  Com* 
mander  with  the  cause  thereof  within  twenty-four  hours,  and  the  Provost- 
Marshal  shall  thereupon  dismiss  him,  unless  he  have  order  to  the  contrary." 
This  provision  is  repeated  as  Article  51  of  the  King  James  Code  of  1686, 
and.  a  similar  provision  appears  in  the  Articles  of  1717.'  The  Article 
appeared  in  its  present  form  as  Article  21,  Section  15,  of  the  British  Code 
of  1774,  as  Article  19,  Section  14,  of  the  American  Articles  of  1776,  as 
Article  19,  Section  14,  of  the  Resolution  of  Congress  of  1786,  and  as  No.  82 
of  the  Articles  of  1806. 

The  Article  of  1774  required  the  report  to  be  made  to  the  Colonel  of 
the  regiment  to  which  the  offender  belonged  when  the  offense  related  to  a 
neglect  of  duty  in  his  own  corps.  The  other  prisoners,  not  being  regimental, 
were  known  as  "general  prisoners,"  and  the  report  respecting  them  was 
submitted  to  the  commander-in-chief.  The  use  of  the  term  "  general  pris- 
oners "  as  applied  to  this  class  of  prisoners  is  believed  to  have  originated  in 
the  distinction  required  by  this  Article. 

Abticle  69.  Any  officer  who  presumes,  without  proper  authority,  to 
release  any  prisoner  committed  to  his  charge,  or  suffers  any  prisoner  so  com- 
mitted to  escape,  shall  be  punished  as  a  court-martial  may  direct. 

»  Clode.  Mil.  Law,  99,  100. 

*  Ibid.,  100;  Wolton  «#.  Gavin,  16  Q.  B.  Rep.,  70.  The  20th  of  tbe  English  Articles 
of  1855  makes  it  optional  with  the  committing  officer  to  state  the  charge  at  the  time  of 
commitment,  or  without  any  unnecessary  delay  thereafter.*  The  Army  Act  of  188* 
contains  the  same  requirement.! 

*  Article  44. 

♦  Clode,  Mil.  Law,  100. 

i  Manual  of  Mil.  Law,  879.    See,  also,  the  chapter  entitled  Aaassr  ahd  Oowrnmorr. 
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This  appears  as  Article  20,  Section  15,  of  the  British  Code  of  1774,  as 
Article  18,  Section  14,  of  the  American  Articles  of  1776,  and  the  Resolution 
of  Congress  of  1786,  and  as  No.  81  of  the  Articles  of  1806.  Although  no 
specific  intent  is  set  forth  in  the  Article,  in  order  to  constitute  the  offense 
of  suffering  a  prisoner  to  escape,  the  executive  order  prescribing  maximum 
punishments  assigns  different  limits  of  punishment  for  willfully  and  for 
negligently  allowing  an  escape,  as  separate  offenses.  A  charge  for  suffering 
an  escape,  under  this  Article,  should  therefore,  indicate  in  the  specification, 
whether  the  act  is  alleged  to  be  willful  or  negligent  only.1  In  the  British 
service  a  distinction  is  made  in  the  statute  between  an  offender  who  "  will- 
fully or  otherwise"  releases  a  prisoner,  or  who  " willfully  or  without 
reasonable  cause  "  allows  a  prisoner  to  escape. 

Aeticle  70.  No  officer  or  soldier  put  in  arrest  shall  be  continued  in  con' 
finement  more  than  eight  days,  or  until  such  time  as  a  court-martial  can  be 
assembled. 

The  40th  of  the  Articles  of  1717  fixed  the  duration  of  the  confinement 
of  an  officer  or  enlisted  man  prior  to  trial  at  "  five  days  at  farthest";  and 
this  period  was  extended  to  eight  days  in  the  Articles  of  1742,  at  which  it 
has  since  remained.  It  so  appears  in  Article  18,  Section  15,  of  the  British 
Code  of  1774,  as  Article  16,  Section  14,  of  the  American  Articles  of  1776, 
and  of  the  Resolution  of  Congress  of  1786,  and  as  No.  79  of  the  Articles  of 
1806. 

The  latter  part  of  the  clause  evidently  allows  a  latitude  which  is  capable 
of  being  abused;  but  as  in  a  free  country  there  is  no  wrong  without  a 
remedy,  the  military  law  prescribes  a  mode  of  redress  for  all  officers  and 
soldiers  who  conceive  themselves  injured  by  their  commanding  officer*, 
which  must  always  be  sufficient  for  the  restraint  of  every  act  of  material 
injustice  or  oppression.1 

Detaining  soldiers  in  arrest  for  long  and  unreasonable  periods,  when  it  is 
practicable  to  bring  them  to  trial,  is  arbitrary  and  oppressive,  and  in  contra- 
vention both  of  the  letter  and  spirit  of  this  Article.  Whether  the  delay  in 
any  case  is  to  be  regarded  as  so  far  unreasonable  as  properly  to  subject  the 
commander  responsible  therefor  to  military  charges  or  to  a  civil  action  must 
depend  upon  the  circumstances  of  the  situation  and  the  exigencies  of  the 
service  at  the  time.1 

Article  71.  When  an  officer  is  put  in  arrest  for  the  purpose  of  trial, 
except  at  remote  military  posts  or  stations,  the  officer  by  whose  order  he  is 


1  Dig.  J.  A.  Gen.,  79. 

*  Tytler,  106.  ,,     ,     a    _  _      JAO    _  „ 

•Dig    J    A.  Gen.,  80.    Compare  Blake's  Case,  2  Maule  &  Sel.,  428;  Bailey  c«. 

Warden,  4  ibid.,  400. 

The  fact  that  a  soldier  has  been  held  in  arrest  for  an  unreasonably  protracted  period 
before  trial,  or  while  awaiting  the  promulgation  of  his  sentence,  is  a  good  ground  for  a 
mitigation  of  his  punishment.    Dig.  J.  A.  Gen.,  170,  par.  5. 
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arrested  shall  see  that  a  copy  of  the  charges  on  which  he  is  to  be  tried  is 
served  upon  him  within  eight  days  after  his  arrest,  and  that  he  is  brought  to 
trial  within  ten  days  thereafter ',  unless  the  necessities  of  the  service  prevent 
such  trial ;  and  then  he  shall  be  brought  to  trial  within  thirty  days  after  the 
expiration  of  said  ten  days.  If  a  copy  of  the  charges  be  not  served,  or  the 
arrested  officer  be  not  brought  to  trial,  as  lierein  required,  the  arrest  shall 
cease.  But  officers  released  from  arrest  under  the  provisions  of  this  Article 
may  be  tried,  whenever  the  exigencies  of  the  service  shaXt  permit,  within 
twelve  months  after  such  release  from  arrest. 

This  appears  for  the  first  time  in  statutory  form  as  the  Act  of  July  16, 
1862. '  Soon  after  the  battle  of  Ball's  Bluff,  Virginia,  in  October,  1861, 
Brigadier-General  Charles  P.  Stone,  U.  S.  Volunteers,  the  commander  of  the 
district  in  which  the  engagement  took  place,  was  arrested  and  placed  in 
close  confinement  at  Fort  Lafayette  in  New  York  Harbor,  The  cause  of 
his  arrest  was  not  made  known  to  him  at  the  time  of  his  arrest,  or  subse- 
quently, and  no  military  charges  were  ever  preferred  against  him,  nor  was  a 
general  court-martial  convened  for  the  trial  of  his  case.  General  Stone 
endeavored,  but  without  success,  to  ascertain  the  cause  of  his  arrest,  and 
requested  in  vain  to  have  his  case  investigated  by  a  court-martial  or  a  court 
of  inquiry.  The  matter  was  finally  brought  to  the  attention  of  Congress, 
and,  as  a  result  of  legislative  inquiry,  the  Act  of  July  16,  1862, x  was  passed. 
This  enactment  was  had  apparently  with  a  view  to  secure  the  release  of 
General  Stone,  and  with  no  expressed  intention  on  the  part  of  the  legisla- 
ture to  add  to  the  existing  Articles  of  War  or  to  modify  existing  pro- 
cedure. The  provision  was  embodied,  however,  in  the  Articles  of  War  upon 
their  re-enactment  in  1874. 

The  term  "within  ten  days  thereafter  "  has  been  held  to  mean  after  his 
arrest.9  It  has  also  been  held  a  sufficient  compliance  with  the  requirement 
as  to  the  service  of  charges  to  have  served  a  true  copy  of  the  existing  charges 
and  specifications,  though  the  list  of  witnesses  appended  to  the  original 
charges  was  omitted,  and  though  the  charges  themselves  were  not  in 
sufficient  legal  form,  and  were  intended  to  be  amended  and  redrawn.1 

The  fact  that  cases  of  officers  put  in  arrest  "at  remote  military  posts  or 
stations  "  are  excepted  from  the  application  of  the  Article  does  not  authorize 
an  abuse  of  the  power  of  arrest  in  these  cases.  And  where,  in  such  a  case, 
an  arrest,  considering  the  facilities  of  communication  with  the  department 
headquarters  and  other  circumstances,  was  in  fact  unreasonably  protracted 
without  trial,  it  has  been  held  that  the  officer  was  entitled  to  be  released 
from  arrest  upon  a  proper  application  submitted  for  the  purpose.4 

Though  an  officer  in  whose  case  the  provisions  of  this  Article  in  regard 
to  service  of  charges  and  trial  have  not  been  complied  with  is  entitled  to  be 

1  12  Statutes  at  Large,  595.  *  Dig.  J.  A.  Gen.,  80,  par.  2 

*  Ibid.,  81,  par.  S.  *  Ibid.,  81,  par.  4. 
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released  from  arrest,  he  is  not  authorized  to  release  himself  therefrom.  If 
be  be  not  released  in  accordance  with  the  Article,  he  should  apply  for  his 
discharge  from  arrest,  through  the  proper  channels,  to.  the  authority  by 
whose  order  the  arrest  was  imposed,  or  other  proper  superior.1 

ARTICLE  72.  Any  general  officer  commanding  an  army,  a  territorial  divi- 
sion^ or  a  department,  or  colonel  commanding  a  separate  department,  may 
appoint  general  courts-martial  whenever  necessary.  But  when  any  such  com- 
tnander  is  the  accuser  or  prosecutor  of  any  officer  under  his  command,  the 
court  shall  be  appointed  by  the  President,  and  its  proceedings  and  sentence 
shall  be  sent  directly  to  the  Secretary  of  War,  by  whom  they  shall  be  laid 
before  tJie  President  for  his  approval  or  orders  in  the  case. 

The  early  English  Articles  are  specific  as  to  the  rank  and  other  qualifica- 
tions for  membership  of  general  courts-martial,  but  are  silent  as  to  the 
authority  by  whom  they  were  to  be  convened.  It  has  been  seen  that  the 
earl  marshal  constituted,  ex  officio,  the  marshal's  court,  and  that  court 
therefore  existed  so  long  as  the  office  of  earl  marshal  continued  to  be  held 
by  a  subject.  It  is  difficult  and,  for  want  of  authentic  records,  practically 
impossible  to  determine  when  the  marshal's  court  ceased  to  exist  as  such 
and  gave  place  to  the  modern  court-martial.  The  transition  was  easy,  as 
other  members  are  known  to  have  been  associated  with  the  earl  marshal  in 
the  composition  of  the  court,  and  it  was  only  necessary  for  him  to  cease  to 
serve  as  a  member  in  order  to  give  to  that  tribunal  the  character  of  a  court- 
martial.  The  clause  relating  to  general  courts-martial  in  Prince  Rupert's 
Articles  of  War  refers  to  the  court  in  the  singular,  and  speaks  of  its  members 
as  "  those  who  compose  Our  General  Court-Martial.' '  *  As  the  first  standing 
army  in  England  constituted  the  personal  guard  of  the  sovereign,  and  was 
not  strong  in  point  of  numbers,  it  is  probable  that  all  cases  properly  triable 
by  such  a  body  were  in  fact  brought  before  a  single  general  court,  sitting 
in  London  or  at  the  residence  of  the  sovereign. 

When  military  forces  were  embodied  either  for  foreign  service  or  to 
carry  on  hostilities  on  the  Scotch  border,  commissions  were  issued  to  the 
commander-in-chief,  and  in  some  instances  to  several  persons,  by  title  of 
office,  conferring  power  to  convene  general  courts-martial  whenever,  in  their 
opinion,  the  interests  of  discipline  made  such  a  course  necessary.  These 
commissions  were  casual  or  occasional,  not  permanent  in  character,  and 
were  issued  from  time  to  time  whenever  active  operations  were  undertaken. 
They  expired  or  ceased  to  exist  with  the  termination  of  the  war  or  cam- 
paign for  which  they  were  issued."  ■ 

1  Dig.  J.  A.  Gen.,  80,  par.  1. 

»  Article  SO. 

*  Such  arc  the  war  ordinances  of  Richard  I.  (II.  Grose.  59),  those  of  Richard  II.  (EL 
{hid.,  59),  of  Henry  V.  (II.  tWtf.,  65).  of  Henry  VII.  (II.  ML,  88),  of  Henry  VIII.  (II. 
ibid.,  85),  those  of  the  Earl  ofNorthumberland,  1640  (II.  ibid.,  106),  of  the  Earl  of  Essex, 
1648  (II.  ibid.,  107). 
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The  firet  Mutiny  Act  embodied  the  existing  usage  in  statutory  form  and 
authorized  the  sovereign  and  the  general  commanding-in-chief  to  grant 
commissions  "  to  any  lieutenants-general,  or  other  officers  not  under  the 
degree  of  colonels,  from  time  to  time  to  assemble  courts-martial  for  punish- 
ing such  offenses  as  aforesaid. "  *  As  the  offenses  thus  made  punishable  were 
desertion  and  mutiny,  it  is  plain  that  the  courts-martial  so  authorized  were 
of  the  grade  now  known  as  general  courts.  From  the  date  of  the  first 
Mutiny  Act  until  1776,  when  the  American  Articles  were  adopted,  the 
annual  Mutiny  Acts  contained  provisions  similar  in  effect  to  that  above 
cited.  General  courts-martial  were  convened  beyond  the  seas  by  the 
generals  commanding-in-chief,  by  whom,  also,  their  sentences  were  approved 
and  carried  into  effect. 

When  the  first  American  code  was  enacted  in  1776  *  the  British  Articles 
of  1774  were  made  the  basis  of  the  enactment,  but  the  Mutiny  Act,  as  such, ' 
was  not  enacted  as  a  separate  instrument,  nor  were  all  of  its  provisions 
embodied  in  the  Articles  so  adopted.  The  American  Articles  of  1776  there- 
fore departed  from  the  English  practice  in  this  regard,  and  contained  no 
provision  conferring  authority  upon  any  military  officer  to  convene  general 
oourts-martial,  although  such  courts  were  convened  in  practice  by  the 
general  commanding  the  army.  By  the  Resolution  of  Congress  of  May  21, 
1786,'  Section  14  of  the  Articles  of  1776,  relating  to  military  tribunals,  was 
repealed  and  replaced  by  new  Articles  which  conferred  power  to  convene 
general  courts-martial  upon  "the  general  or  other  officer  commanding  the 
troops."  The  corresponding  Article  of  the  code  of  1806 *  conferred  this 
power  upon  "any  general  officer  commanding  an  army  or  colonel  command- 
ing a  separate  department,"  and  authorized  such  courts  to  be  convened 
"  whenever  necessary. "  To  this  was  added  in  1830  the  requirement  that 
"  when  any  such  commander  is  the  accuser  or  prosecutor  of  any  officer 
tinder  his  command  the  court  shall  be  appointed  by  the  President,  and  its 
proceedings  and  sentence  shall  be  sent  directly  to  the  Secretary  of  War,  by 
whom  they  shall  be  laid  before  the  President,  for  his  approval  or  orders  in 
the  case."* 

The  provision  of  this  Article  which  conferred  power  to  convene  general 
courts-martial  upon  "colonels  commanding  separate  departments,"  which 
was  omitted  from  the  revision  of  1874,  was  restored  by  the  Act  of  July  5, 


1  I.  Win.  and  Mary,  ch.  5. 

1  Resolution  of  Congress,  September  20,  1776,  2  Journals  of  Congress,  843.  The 
Articles  of  1775  contained  a  similar  requirement.* 

*  11  Journals  of  Congress,  107. 

4  Article  65.  This  modification  was  suggested  by  Alexander  Hamilton;  see  note— to 
the  History  of  the  Articles  of  War,  supra.  This  Article  appears  in  the  code  of  1874 
as  Articles  72.  105.  and  106. 

6  Act  of  May  29,  1880  (4  Statutes  at  Large,  417). 


*  Resolution  of  June  80,  1775, 1  Journal*  of  Congress,  120. 
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1884. '  Prior  to  this  amendment  a  colonel  commanding  a  department  was 
not  authorized,  as  such,  to  convene  a  general  court;  otherwise,  however,  of 
a  colonel  assigned  by  the  President  to  the  command  of  a  department  accord- 
ing to  his  brevet  rank  of  brigadier  or  major-general.' 

The  Convening  Authority.8 — This  Article  specifies  by  what  military 
officers  a  general  court-martial  may  be  constituted.  The  President  of  the 
United  States  has  the  power  to  order  such  a  court,  as  the  constitutional 
commander-in-chief  of  the  Army,  irrespective  of  this  Article  or  other 
statute.4 

This  Article,  in  empowering  certain  commanders  to  constitute  the 
superior  courts-martial,  makes  them  the  judges,  in  general,  of  the  expediency 
of  ordering  such  courts  in  particular  instances.*  So  where  a  commander 
-empowered  by  this  Article  to  convene  a  general  court-martial  declines,  in  the 
exercise  of  bis  discretion,  to  approve  charges  submitted  to  him  by  an  inferior 
and  to  order  a  court  thereon,  his  decision  should,  in  general,  be  regarded  as 
final.6  Except  where  specially  authorized  to  do  bo  by  law  or  regulation,  an 
officer  or  soldier  cannot  demand  a  court-martial  in  his  own  case. 

Accuser  or  Prosecutor. — The  provision  of  this  Article  and  of  Article  73, 
that  when  the  convening  commander  is  "  accuser  or  prosecutor"  the  court 
shall  be  convened  by  the  President  or  "  next. higher  commander,"  being 
expressly  restricted  to  general  courts,  has  of  course  no  application  to  regi- 
mental or  garrison  courts.7  The  same  principle,  however,  will  properly  be 
applied  to  proceedings  before  these  courts,  if  it  can  be  done  without  serious 
•embarrassment  to  the  service.8 

The  objection  that  the  convening  commander  was  the  "accuser"  or 
"  prosecutor"  of  the  accused,  being  one  going  to  the  legal  constitution  of 
the  court,  may  be  raised  before  the  court  at  any  stage  of  its  proceedings. 
Or  it  may  be  taken  to  the  reviewing  officer  with  a  view  to  his  disapproving 
the  proceedings,  or  may  be  made  to  the  President,  after  the  approval  and 
•execution  of  the  sentence,  with  a  view  to  having  the  same  declared  invalid, 
or  to  the  obtaining  of  other  appropriate  relief.  Kegularly,  however,  the 
objection,  if  known  or  believed  to  exist,  should  be  taken  at  or  before  the 
arraignment.  If  the  objection  is  not  admitted  by  the  prosecution  to  exist, 
the  accused  is  entitled  to  prove  it  like  any  other  issue.9 

1  23  Statutes  at  Large,  121. 

1  Dig.  J.  A.  Gen.,  82,  par.  4. 

8  See  the  chapter  entitled  Constitution  op  Courts-martial. 

4  /Met,  81.  par.  1;  Swaim  w.  U.  S.,  28  Ct.  Cls.,  178;  ibid.,  165  U.  B.,  653. 

•  Ibid  ,  par.  2. 

•iWrf.,  par.  3. 

1  But  see  the  title  "  The  8ummary  Court "  in  the  chapter  entitled  The  Inferior 
<JOTOT8-MARTiAii  A  general  court-martial,  convened  by  the  division  commander  (a  ma- 
jor-general) duly  acting  as  department  commander  in  the  absence  of  the  regular  depart- 
ment commander,  is  legally  convened  by  a  general  officer  commanding  a  department  in 
■the  sense  of  this  Article.    Ibid.,  84,  par.  10. 

'  Dig.  J.  A.  Gen.,  84,  par.  9. 

•JM1,  par.  8. 
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The  mere  fact  that  a  general  court-martial  is  convened  by  a  department 
commander  does  not  make  such  commander  an  "accuser  or  prosecutor  "  in 
the  sense  of  this  Article.1  A  department  commander  is  not  an  "accuser  or 
prosecutor"  when,  upon  information  of  misconduct  duly  laid  before  him, 
he  orders  the  acting  judge-advocate  of  the  department  or  the  colonel  com- 
manding the  regiment  to  take  steps  to  bring  the  offender  to  trial,  this  being 
a  part  of  the  due  and  regular  supervision  of  his  command.* 

ARTICLE  73.  In  time  of  war  the  commander  of  a  division,  or  of  a  separate 
brigade  of  troops,  shall  be  competent  to  appoint  a  general  court-martial.  But 
when  such  commander  is  the  accuser  or  prosecutor  of  any  person  under  his 
command,  the  court  slwll  be  appointed  by  the  next  higher  commander. 

The  power  to  convene  general  courts-martial  conferred  upon  the  com- 
manders of  military  departments  and  generals  commanding  armies  by  the 
Articles  of  1806  was  found  adequate  to  the  disciplinary  needs  of  the  forces 
embodied  during  the  War  of  1812,  the  War  with  Mexico,  and  the  several 
Indian  wars,  some  of  them  of  considerable  magnitude,  which  occurred 
between  the  years  1800  and  1860.  Such  was  not  the  case,  however,  with 
the  armies  called  forth  at  the  outbreak  of  the  War  of  the  Rebellion  in  1861. 
The  power  to  convene  general  courts-martial  was  therefore,  by  an  enactment 
of  December  24,  1861,  *  extended  to  the  commanders  of  divisions,  the 
largest  unit  of  organization  then  existing  in  the  Armies  of  the  United 
States,  and  which  had  already  come  to  be  regarded  as  the  unit  for  certain 
tactical  and  administrative  purposes.  To  meet  the  case  of  brigades  not 
attached  to  or  forming  an  integral  part  of  any  division,  the  power  to 
appoint  such  courts  was,  by  the  same  enactment,  extended  to  the  com- 
manders of  separate  brigades. 

Divisions;  Separate  Brigades. — According  to  the  general  definition  given 
in  the  Revised  Statutes,4  a  division  is  an  organized  command  consisting  of 
at  least  two  brigades,  and  a  brigade  an  organized  command  consisting  of  at 
least  two  regiments  of  infantry  or  cavalry.*  To  constitute  a  command  a 
"  separate  brigade  "  in  the  sense  of  this  Article,  it  must  not  exist  as  a  com- 
ponent part  of  a  division;  to  authorize  its  commander  to  convene  a  general 
court-martial  it  must  be  detached  from  or  disconnected  with  any  division 
and  be  operating  as  a  distinct  command." 

1  16  Opin.  Att.-Gen„  109. 

*  Dig.  J.  A.  Gen.,  84,  par.  11. 

*  Act  of  December  24,  1861  (12  Stat,  at  Large,  330). 

4  Section  1114,  lie  v.  Stat.,  Act  of  March  8,  1799  (1  Stat,  at  Large,  749). 

*  Dig.  J.  A.  Gen.t  85,  par.  1. 

*  lb%d  Thus  where  it  appeared  from  the  record  of  a  trial  that  the  court  was  con- 
vened by  a  colonel  commanding  the  "  2d  Brigade.  3d  Division,  14th  Army  Corps,"  held 
that  it  was  quite  clear  that  such  colonel  did  not  command  a  '  *  separate  brigade,"  and  was 
therefore  not  authorized  to  order  a  general  court- martial. ♦    Ibid. 

*  Under  Q.  O.  251,  A.  Q.  O.  of  1864,  which  wag  applied  mafnly  to  the  commands  desiccated  in  the 
late  war  as  "  districts,"  It  was  held  by  the  Judjre- Advocate  General  as  follows:  That  the  fact  that-  a 
district  command  was  composed  not  of  regiments  but  of  detachments  merely  (which,  however  in  tho 
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On  August  31,  1864,  a  general  order  was  issued  from  the  War  Depart- 
ment which  directed  as  follows:  "  Where  a  post  or  district  command  is  com- 
posed of  mixed  troops,  equivalent  to  a  brigade,  the  commanding  officer  of 
the  department  or  Army  will  designate  it  in  orders  as  (  a  separate  brigade,' 
and  a  copy  of  such  order  will  accompany  the  proceedings  of  any  general 
court-martial  convened  by  such  brigade  commander.  Without  such 
authority,  commanders  of  posts  and  districts  having  no  brigade  organization 
will  not  convene  general  courts-martial."  * 

Abticle  74.  Officers  who  may  appoint  a  court-martial  shall  be  competent 
to  appoint  a  judge-advocate  for  the  same? 

Whenever  a  court-martial  shall  sit  in  closed  session  the  judge-advocate 
shall  withdraw,  and  when  his  legal  advice  or  his  assistance  in  referring  to 
recorded  evidence  is  required  it  shall  be  obtained  in  open  court? 

Section  21  of  the  Act  of  March  16,  1802,4  provided  that  "  whenever  a 
general  court-martial  shall  be  ordered  the  President  of  the  United  States 
may  appoint  a  fit  person  to  act  as  judge-advocate,"  and  *  *  *  "  in  cases 
where  the  President  shall  not  have  made  such  appointment  the  brigadier- 
general  (commanding  the  army)  or  the  president  of  the  court  may  make  the 
same."  This  clause  was  not  repeated  in,  or  in  terms  repealed  by,  the 
Articles  of  1806,  but,  taken  in  connection  with  Article  69  of  that  enactment, 
was  interpreted  as  conferring  upon  the  authority  competent  to  convene  a 

1  Dig.  J.  A.  Gen..  85,  par.  3.  Prior  to  Aug.  81,  1864  the  dale  of  the  genera]  order 
above  specified,  it  bacl  been  held  that,  where  a  command  not  attached  to  a  division,  but 
occupying  a  separate  post  or  district,  or  operatiug  separately  in  the  field,  was  made  up  of 
regiments  or  parts  of  regiments  sufficient  to  compose  a  brigade,  and  such  as  were  com- 
monly or  might  properly  be  orgauized  into  a  brigade  command,  the  same  might  in 
general  be  viewed  as  constituting  a  "separate  brigade  "  in  the  sense  of  (his  Article,  i.e., 
so  far  as  to  empower  its  commander  to  convene  a  general  court-martial.  But  where  a 
certain  command  consisted  of  but  one  regiment  of  in  unity  with  three  batteries  of  artil- 
lery, held  that  it  could  scarcely  be  regarded  as  a  separate  brigade  within  the  meaning  of 
the  statute.     Ibid  ,  par.  2. 

*  See  the  chapter  entitled  The  Composition  of  Courts- martial. 

•  Sec.  2,  Act  of  July  27,  1892  (27  Stat,  at  Large,  278). 
4  2  Statutes  at  Large,  182. 


number  of  the  troops,  were  equal  to  or  exceeded  two  regiments)  did  not  preclude  Its  being  designated 
as  a  "separate  brigade,"  and  that  when  so  designated  its  commander  had  the  same  authority  to 
convene  general  courts- martial  as  he  would  have  if  the  command  had  the  regular  statutory  brigade 
organization;  that  though  a  district  command  embraced  a  force  considerably  greater  than  that  of  a 
brigade  as  commonly  constituted,  yet  if  not  designated  by  the  proper  authority  as  a  *'  separate 
brigade,"  its  commander  would  be  without  authority  to  convene  general  courts-martini,  unless  indeed 
his  command  constituted  a  separate  "  army  * '  in  the  sense  of  the  65th  (now  72d)  Article  :  i  hat  it  was  not 
absolutely  necessary,  to  give  validity  to  the  proceedings  or  sentence  of  a  general  com  I -martial  con- 
vened by  the  commander  of  a  separate  brigade,  that  the  command  should  be  described  as  a  separate 
brigade  in  the  caption  or  superscription  of  the  order  convening  the  court  and  pre fixed  to  the  record, 
or  even  that  a  copy  of  the  order  designating  the  command  as  a  separate  brigade  should  accompany 
the  proceedings.  As  to  the  latter  feature,  the  order  of  1864  is  viewed  as  directory  merely.  And  though 
not  to  accompany  the  record  with  a  copy  of  the  order  thus  constituting  the  command  would  be  a 
serious  irregularity,  as  would  be  also,  though  a  less  serious  one,  the  omission  of  the  proper  formal  de- 
scription of  the  command  from  the  convening  order,  yet  if  the  command  had  actually  been  duly  desig- 
nated, and  in  fact  was.  a  separate  brigade,  and  this  fact  existed  of  record  and  could  be  verified 
from  the  official  records  of  the  department  or  Army,  the  omission  of  either  of  these  particulars,  though 
a  culpable  and  embarrassing  neglect  on  the  part  of  the  court  or  judge-advocate,  would  not  perse  invali- 
date the  proceedings  or  sentence.    Dig.  J.  A.  Oen.  85.  par.  S. 

Held  (January,  1866)  that  until  the  statu*  belli  had  been  formally  declared  to  be  terminated  by  the 
President  or  Congress,  such  status  must  be  held  to  be  subsisting;  and  that,  till  such  declaration,  the 
authoritv  vested  by  the  Act  of  Dec.  84,  1861,  (now  Art.  73,)  in  commanders  of  divisions  and  separate  bri- 
gades might  lawfully  continue  to  be  exercised.    Ibid.,  86,  par.  4. 
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general  court-martial  the  power  to  appoint  a  judge-advocate  for  the  same. 
This  clause  first  appeared  in  statutory  form  as  No.  73  of  the  Articles  of  1874. 

ARTICLE  75.  General  courts-martial  may  consist  of  any  number  of  officers 
from  Jive  to  thirteen,  inclusive;  hut  they  shall  not  consist  of  less  than  thir- 
teen when  thai  number  can  be  convened  without  manifest  injury  to  the  ser- 
vice* 

The  requirement  of  this  Article  in  respect  to  the  number  of  members 
composing  a  general  court-martial  seems  to  have  been  derived,  proximately 
at  least,  from  the  "  Articles  and  Military  Lawes"  of  Gustavus  Adolphus. 
The  140th  and  141st  Articles  of  that  code  provide  that  regimental  courts- 
martial  shall  be  composed  of  such  number  of  officers  that  "  together  with 
the  President  they  may  be  to  the  number  of  thirteene  at  the  leaste."  The 
"  Highest  Marshall  Court "  provided  for  by  that  code,  corresponding  to  the 
modern  general  court-martial,  must  have  been  composed  of  more  than  thir- 
teen members,  since  five  general  officers  sat  as  members  by  title  of  office, 
together  with  all  the  colonels,  "  and  in  their  absence  their  lieutenant- 
colonels,  "  and  the  142d  Article  provided  that  "these  shall  sit  together  when 
there  is  any  matter  of  great  importance  in  controversies' 

The  requirement  that  general  courts-martial  should  be  composed  of  thir- 
teen members,  "  whereof  none  were  to  be  under  the  degree  of  captains,'' 
appeared  as  a  clause  of  the  first  Mutiny  Act,  and  has  formed  a  part  of  all 
subsequent  enactments  of  a  similar  nature.  The  clause  permitting  a  less 
number  to  be  convened,  when  that  number  cannot  be  convened  "  without 
manifest  injury  to  the  service,"  was  added  to  the  American  Articles  by  the 
Resolution  of  Congress  of  May  31,  1786. l 

Eligibility  for  Membership.' — Under  this  Article  all  officers  of  the  active 
list  of  the  Army  are  eligible  to  be  detailed  as  members  of  general  courts- 
martial.  Chaplains,  however,  are  at  present  not  so  detailed  in  practice. 
Retired  officers,  in  view  of  the  prohibitory  provisions  of  the  Revised 
Statutes,1  cannot  legally  be  assigned  to  court-martial  duty.4 

But  only  officers  can  be  so  detailed;  courts-martial  composed  in  whole  or 
in  part  of  enlisted  men  are  unknown  to  our  law/  Though  any  officer  may 
legally  be  detailed,  it  is  desirable  that  no  officer  should  be  selected  who,  from 
having  preferred  the  charges  or  other  known  reason,  may  be  presumed  to  be 
biased  or  interested  in  the  case.' 

It  is  not  essential  to  the  validity  of  the  proceedings  that  the  order  con- 
vening a  general  court-martial  of  less  than  thirteen  members  should  state 

'•11  Journals  of  Congress,  107. 

*  See  the  chapter  entitled  Composition  of  Courts-martial. 
8  Sections  1259  and  1260,  Revised  Statutes. 

4  Dig.  J.  A.  Geu.,  87,  par.  1. 

1  Ibid.,  par.  2.    So  an  " acting  assistant  surgeon,"  being  a  civilian,  is  not  qualified  to 
•it  on  a  court-martial.    Ibid. 

•  Ibid.,  par.  1. 
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that  "  no  other  officers  "  (or  "  no  greater  number  ")  "  than  those  named 
can  be  assembled  without  manifest  injury  to  the  service."  Attorney- 
General  Wirt a  did  not  hold  such  a  statement  to  be  essential,  but  simply 
expressed  the  opinion  that  the  President,  before  confirming  a  certain  death- 
sentence  adjudged  by  a  court  of  less  than  thirteen  members,  would  properly 
satisfy  himself  that  a  court  of  the  full  number  could  not  have  been  convened 
without  prejudice  to  the  service.  It  was  held  at  an  early  period  by  the 
United  States  Supreme  Court  that  it  was  for  the  convening  authority  to 
determine  as  to  what  number  of  officers  could  be  detailed  without  manifest 
injury  to  the  service,  and  that  his  decision  on  the  subject  would  be  conclu- 
sive." 

While  a  less  number  of  members  than  five  cannot  be  organized  as  a  court 
or  proceed  with  a  trial,  they  may  perform  such  acts  as  are  preliminary  to  the 
organization  and  action  of  the  court.  Less  than  five  members  may  adjourn 
from  day  to  day;  and  where  five  are  present  and  one  of  them  is  challenged 
the  remaining  four  may  determine  upon  the  sufficiency  of  the  objection.* 

Where,  in  the  course  of  a  trial,  the  number  of  members  of  a  general 
court-martial  is  reduced  by  reason  of  absence,  challenge,  or  the  relieving  of 
members,  the  court  may  legally  proceed  with  its  business  so  long  as  five 
members,  the  minimum  quorum,  remain;  it  is  otherwise,  however,  where 
the  number  is  thus  reduced  below  five.4 

ARTICLE  76.  When  the  requisite  number  of  officers  to  form  a  general 
court-martial  is  not  present  in  any  post  or  detachment,  the  commanding 
officer  shall,  in  cases  which  require  the  cognizance  of  such  a  court,  report  to 
the  commanding  officer  of  the  department,  who  shall  thereupon  order  a  court 
to  be  assembled  at  the  nearest  post  or  department  at  which  there  may  be  such 
a  requisite  number  of  officers,  and  shall  order  the  party  accused,  tvith  necessary 
witnesses,  to  be  transported  to  the  place  where  the  said  court  shall  be 
assembled. 

This  provision  appeared  for  the  first  time  in  statutory  form  as  Section  23 
of  the  Resolution  of  Congress  of  May  31,  1786,  and  was  embodied  without 
change  as  Article  86  in  the  revision  of  1806. 

Article  77.  Officers  of  the  Regular  Army  shall  not  be  competent  to  sit  on 
courts-martial  to  try  the  officers  or  soldiers  of  other  forces,  except  as  provided 
in  Article  78. 

1  1  Opio.  Att.-Gen.,  296. 

1  Dig.  J.  A.  Gen.,  88,  par.  8;    Martin  w.  Mott,  12  Wheaton,  84-87  (1827). 

» Ibid.,  87,  par.  4. 

4  Ibid.,  par.  8.  Where  a  court,  though  reduced  by  the  absence  of  members,  opera- 
tion of  challenges,  etc.,  to  below  five  members,  yet  proceeds  with  and  concludes  the 
trial,  its  further  proceedings,  including  its  findiugana  sentence  (if  any),  are  unauthor- 
ized and  inoperative.    Ibid.,  88,  par.  6. 

A  court  reduced  to  four  members,  and  thereupon  adjourning  for  an  indefinite  period, 
does  not  dissolve  itself.  In  adjourning  it  should  report  the  facts  to  the  convening 
authority  and  await  his  orders.  He  may  at  any  time  complete  it  by  the  addition  of  % 
new  member  or  members  and  order  it  to  reassemble  for  business.    Ibid.,  par.  5. 
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This  requirement  does  not  appear  in  the  British  Code  of  1774  from  which 
oar  Articles  were  immediately  derived.  Article  1,  Section  17,  of  the 
American  Articles,  however,  contains  the  requirement  that  "  the  officers  and 
soldiers  of  any  troops,  whether  minute-men,  militia,  or  others,  being 
mustered  and  in  Continental  pay,  shall,  at  all  times  and  in  all  places,  when 
joined  or  acting  in  conjunction  with  the  regular  forces  of  the  United  States, 
be  governed  by  these  rules  or  Articles  of  War,  and  shall  be  subject  to  be  tried 
by  courts-martial  in  like  manner  with  the  officers  and  soldiers  in  the  regular 
forces,  save  only  that  -such  courts?martial  shall  be  composed  entirely  of 
militia  officers  of  the  same  provincial  corps  with  the  offender."  Tho  final 
clause  of  this  Article  also  provided  that  "  such  militia  and  minute-men  as 
are  now  in  service,  and  have,  by  particular  contract  with  the  respective 
States,  engaged  to  be  governed  by  particular  regulations  while  in  Continental 
service,  shall  not  be  subject  to  the  above  Articles  of  War." 

The  A?t  of  May  2,  1792/  contained  the  more  specific  requirement  that 
44  co arts-martial  for  the  trial  of  militia  shall  be  composed  of  militia  officers 
only,"  'thich  was  embodied  as  the  last  clause  of  the  97th  of  the  Articles  of 
1806." 

Although  officers  and  soldiers  of  volunteers,  not  being  militia,  are  as  much 
a  part  of  the  Army  of  the  United  States  as  are  regular  officers,  yet,  in  view 
of  the  terms  of  this  Article,  an  officer  of  the  regular  army,  so  called,  would 
lot  be  eligible  for  detail  as  a  member  of  a  court-martial  convened  for  the 
trial  of  volunteer  officers  or  soldiers,  nor,  when  duly  detailed  as  a  member  of 
a  court-martial,  would  he  be  competent  to  take  part  in  the  trial  of  a  volun- 
teer by  such  court.* 

Article  78.  Officers  of  the  Marine  Corps,  detached  for  service  with  the 
Army  by  order  of  the  President ;,  may  be  associated  tvith  officers  of  the  Regular 
Army  on  courts-martial  for  the  trial  of  offenders  belonging  to  the  Regular 
Army,  or  to  forces  of  the  Marine  Corps  so  detached;  and  in  such  cases  the 
orders  of  the  senior  officer  of  either  corps,  who  may  be  present  and  duly 
authorized  shall  be  obeyed. 

The  Marine  Corps  was  created  by  the  Act  of  July  11,  1798/  It  was 
augmented  by  the  Acts  of  March  3,  1809,*  and  April  16,  1814/  It  was 
reorganized  by  the  Acts  of  March  3,  1817,1  and  June  30,  1834;*  this  Article 

1  Sec.  6,  Act  of  May  2.  1792  (1  Stat,  at  Large,  222). 

9  This  requirement  was  also  repeated  as  Section  6  of  the  Act  of  February  28,  1795, 
(1  did.,  424,)  Section  1,  Act  of  April  8,  1814,  (8  ibid.,  134.)  and  July  29,  1861  (12  ibid., 
282) 

*  See  the  chapters  entitled  respectively  The  Composition  of  Courts-martial  and 
The  Constitution  op  Courts  martial. 

4  1  Statutes  at  Large,  894. 

'"2  ibid.,  544. 

*$ibidt  124. 

'  3  iW'/.,  276. 

•4  ibid.,  712. 
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appeared  as  Section  2  of  the  Act  of  June  30,  1834,1  and  was  embodied  in 
the  Articles  of  War  in  the  revision  of  1874. 

Although  the  Act  of  July  11,  1798,*  had  provided  "  that  the  Marine 
Corps,  established  by  this  Act,  shall,  at  any  time,  be  liable  to  do  duty  in  the 
forts  and  garrisons  of  the  United  States,  on  the  seacoast,  or  any  other  duty 
on  shore,  as  the  President  in  his  discretion  shall  direct,"  some  such  statu- 
tory provision  was  made  necessary  by  the  fact  that  the  military  and  naval 
Articles  of  War  are  distinct  and  separate  enactments,  neither  of  which  con- 
stitutes a  rule  of  discipline  for  forces  employed  under  the  other;  nor  may 
officers  of  one  branch,  by  virtue  of  either  enactment,  exercise  command  or 
authority  in  the  other,  save  by  virtue  of  an  express  enactment  to  that  effect, 
like  that  contained  in  the  78th  Article. 

* 

Article  79.  Officers  shall  be  tried  only  by  general  courts-martial;  and 
no  officer  shall,  when  it  can  be  avoided,  be  tried  by  officers  inferior  to  him  in 
rank. 

Article  9,  Section  15,  of  the  British  Code  of  1774,  and  Article  7,  Section 
14,  of  the  American  Articles  of  1776,  contained  the  requirement  that  "  no 
Field  Officer  shall  be  tried  by  any  person  under  the  degree  of  Captain." 
The  provision  appeared  in  its  present  form  as  Article  11,  Section  14,  of  the 
Resolution  of  Congress  of  May  31,  1786,  and  was  re-enacted  as  No.  75  of  the 
Articles  of  1806,  and  as  No.  79  of  those  of  1874. 

Whether  the  trial  of  an  officer  by  officers  of  an  inferior  rank  can  be 
avoided  or  not  is  a  question,  not  for  the  accused  or  the  court,  but  for  the 
officer  convening  the  court;  and  his  decision  (as  indicated  by  the  detail  itself 
as  made  in  the  convening  order)  upon  this  point,  as  upon  that  of  the  number 
of  members  to  be  detailed,  is  conclusive.'  An  officer,  therefore,  cannot  suc- 
cessfully challenge  a  member  merely  because  of  being  of  a  rank  inferior  to 
his  own.4 

The  statement  sometimes  added  in  orders  convening  courts-martial  to  the 
effect  that  "  no  officers  other  than  those  named  can  be  detailed  without 
injury  to  the  serrice  "  is  as  superfluous  and  unnecessary  for  the  purpose  of 
excusing  the  detailing  of  officers  junior  to  the  accused  as  it  is  for  account- 
ing for  the  fact  that  less  than  the  maximnm  number  have  been  selected  for 
the  court.* 


1  4  Stat,  at  Large,  712. 

*  1  i  bid. ,  894. 

*  See  Article  75,  tupra. 

4  Dig.  J.  A.  Gen.,  89,  par.  1. 

*  Ibid  ,  par.  2.  At  the  opening  of  a  trial  by  court-martial  it  was  objected  by  the 
accused  that  nine  of  the  thirteen  members  as  detailed  were  his  inferiors  in  rank,  and 
that  Ihe  detailing  of  such  inferiors  could  have  been  "avoided  "  without  prejudice  to  the 
service.  Held  that  the  objection  was  properly  overruled  by  the  court.  Whether  such 
a  detail  "  can  be  avoided  is  a  question  to  l>e  determined  by  the  convening  authority 
alone,  and  one  upon  which  his  determination  is  conclusive.  See,  also,  Mullan  w. 
U.  S.,  140  U.  8.,  240. 
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Abticle  80.'  The  commanding  officer  of  each  garrison,  fort,  or  other 
place,  regiment  or  corps,  detached  battalion  or  company,  or  other  detachment 
in  the  Army,  shall  have  power  to  appoint  for  such  place  or  command,  or  in 
his  discretion  for  each  battalion  thereof,  a  Summary  Court  to  consist  of  one 
officer  to  be  designated  by  him,  before  whom  enlisted  men  who  are  to  be  tried 
for  offenses,  such  as  were  prior  to  the  passage  of  the  Act  "  to  promote  the 
administration  of  justice  in  the  Army,"*  approved  October  first,  eighteen 
hundred  and  ninety,  cognizable  by  garrison  or  regimental  courts-martial, 
and  offenses  cognizable  by  field-officers  detailed  to  try  offenders  under  the 
provisions  of  the  eightieth  and  one  hundred  and  tenth  Articles  of  War*  shall 
be  brought  to  trial  within  twenty-four  hours  of  the  time  of  the  arrest,  or  as 
soon  thereafter  as  practicable,*  except  when  the  accused  is  to  be  tried  by 
general  court-martial ;  but  such  Summary  Court  may  be  appointed  and  the 
officer  designated  by  superior  authority  when  by  him  deemed  desirable* 
Act  of  June  18, 1898.    (30  Stat,  at  Large,  483.) 

1  Article  80  of  the  revision  of  1874  conferred  authority  for  the  appointment  of  the 
Field-officer's  Court  in  time  of  war.  It  was  repealed  by  the  Act  of  June  18,  1898.  (80 
Statutes  at  Large,  488.)  Article  80  contained  the  requirement  that  "in  time  of  war  a 
field-officer  may  be  detailed  in  every  regiment  to  try  soldiers  thereof  for  offenses  not 
capital;  and  no  soldier  serving  with  his  regiment  shall  be  tried  by  a  regimental  or  garri* 
son  court-martial  when  a  field-officer  of  his  regiment  may  be  so  detailed." 

This  court  was  created  during  the  continuance  of  the  War  of  the  Rebellion.  It  was 
the  purpose  of  the  Congress  in  establishing  it  to  replace  the  regimental  court-martial  for 
the  trial  of  offenders  by  a  tribunal  haying  a  more  summary  and  less  formal  procedure. 
The  statute  establishing  the  court,  however,  was  open  to  the  construction  that  such  tri- 
bunals were  authorized  at  all  times,  and  in  time  of  peace  equally  as  in  time  of  war.  The 
80th  Article,  therefore,  expressly  limited  the  detailing  of  Field-officer's  Courts'to  "  time  of 
war."  The  Field-officer's  Court  thus  became  unauthorized  in  time  of  peace  from  and  after 
June  22, 1874,  the  date  on  which  the  present  Article  took  effect  as  part  of  the  Revised 
Statutes.  The  Article  substituted  the  Field-officer's  Court  for  the  regimental  or  garrison 
court  in  time  of  war  in  all  cases  arising  in  a  regiment  for  the  trial  of  which  it  is  practi- 
cable to  detail  a  field-officer  of  the  regiment.  This  court  ceased  to  exist  on  August  17, 
1898,  the  day  on  which  the  Act  of  June  18,  1898,  creating  the  Summary  Court  became 
operative. 

»  26  Statutes  at  Large,  648. 

*  The  80th  and  110th  Articles  of  War  were  expressly  repealed  by  the  Act  of  June  18, 
1898.    (80  Statutes  at  Large,  488.) 

4  The  provision  of  the  Act  that  accused  soldiers  shall  be  brought  before  the  Summary 
Court  for  trial  "within  twenty- four  hours  from  the  time  of  their  arrest,  or  as  soon  there- 
after a.«  practicable,"  is  not  a  statute  of  limitations  nor  jurisdictional  in  its  character,  but 
director^  only — directory  upon  the  officers  whose  duty  it  is  to  bring  offenders  before  the 
court.  The  proceedings  will  thus  be  legally  valid  though  the  accused  does  not  appear 
for  trial  within  the  period  specified.  So  held,  in  a  case  of  an  accused  soldier  arrested  on 
Saturday,  that  the  court  did  not  by  not  sitting  on  Sunday  lose  jurisdiction,  and  therefore 
that  it  is  not  necessary  that  a  Summary  Court  should  ever  sit  on  a  Sunday.  Dig.  J.  A 
Gen.,  725,  par.  10. 

The  provision  in  the  Act  in  regard  to  the  trial  being  had  within  twenty-four  hours  of 
the  arrest  being  directory  only,  a  trial  held  after  that  time  is  entirely  valid.  Thus 
where  a  soldier,  by  reason  of  drunkenness  or  otherwise,  is  not  in  a  condition  to  be  tried 
within  that  time,  his  trial  may  be  postponed  till  he  is  in  such  condition.  (Ibid.,  727, 
par.  11.) 

*  The  statute  above  set  forth  (Act  of  June  18,  1898)  substitutes  the  Summary  Court 
for  (a)  the  Field-officer's  Court,  having  jurisdiction  for  the  trial  of  enlisted  men  in  time 
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The  officer  holding  the  Summary  Court  shall  have  power  to  administer 
oaths  and  to  hear  and  determine  such  cases,  and  when  satisfied  of  the  guilt 
of  the  accused  adjudge  the  punishment  to  be  inflicted.1    Ibid. 

Summary  Courts  detailed  under  existing  laws  to  try  enlisted  men  shall 
not  have  power  to  try  capital  cases  or  commissioned  officers,  but  shall  have 
power  to  award  punishment  not  to  exceed  confinement  at  hard  labor  for  three 
months  or  forfeiture  of  three  months9  pay,  or  both,  and  in  addition  thereto, 
in  the  case  of  non-commissioned  officers,  reduction  to  the  ranks,  and  in  the 
case  of  first-class  privates  reduction  to  second-class  privates :  Provided,  That 
a  Summary  Court  shall  not  adjudge  confinement  and  forfeiture  in  excess  of 
a  period  of  one  month,  unless  the  accused  shall,  before  trial,  consent  in  writ- 
ing to  trial  by  said  court;  but  in  any  case  of  refusal  to  so  consent,  the  trial 
may  be  had  either  by  general,  regimental,  or  garrison  court-martial,  or  by 
said  Summary  Court,  but  in  any  case  of  trial  by  said  Summary  Court, 
without  consent  as  aforesaid,  the  court  shall  not  adjudge  confinement  or- 
forfeiture  of  pay  for  mare  than  one  month.  Seotipn  4,  Act  of  March  2, 1901. 
(31  Stats,  at  Large,  951.) 

There  shall  be  a  Summary  Court  record  kept  at  each  military  post  and 
in  the  field  at  the  headquarters  of  the  proper  command,  in  which  shall  be 
tntered  a  record  of  all  cases  heard  and  determined  and  the  action  had  there- 
on ;  and  no  sentence  adjudged  by  said  Summary  Court  shall  be  executed' 
until  it  shall  have  been  approved  by  the  officer  appointiny  the  court,  or  by 
the  officer  commanding  for  the  time  being.    Ibid. 

When  but  one  commissioned  officer  is  present  with  a  command  he  shall 

hear  and  finally  determine  such  cases.*    Ibid. 

■-     —  _ 

of  war,  and  (b)  the  old  Summary  Court,  haying  jurisdiction  for  the  trial  of  enlisted  men, 
in  time  of  peace,  much  as  the  80th  Article  of  War  (Section  7  of  the  Act  of  July  17, 1862, 
12  Stat.  L.,  598)  substituted  the  Field-officers'  Court  for  the  regimental  court-martial  in; 
time  of  war. 

1  The  procedure  of  the  Summary  Court  should  be  similar  to  that  of  the  older  courts- 
martial.  The  charges  and  specifications  should  be  read  to  the  accused,  and  he  be 
required  to  plead  guilty  or  not  guilty,  and  the  witnesses  should  be  sworn.  But  the  testi- 
mony is  not  set  forth  in  the  record.    Dig.  J.  A  Gen.  725,  par.  18. 

The  Act  of  1898,  in  providing  that  the  trial  officer  "shall  have  power  to  administer 
oaths/'  has  reference  to  the  oaths  of  witnesses.  The  officer  himself  is  not  sworn.  But 
the  witnesses  must  be  sworn  ;  and,  in  a  case  in  which  it  appeared  that  they  were  not  in 
fact  sworn,  held  that  the  proceedings  and  sentence  were  invalidated,  and  that  a  forfeiture 
imposed  was  illegally  charged  against  the  accused,  who  should  be  credited  with  the 
amount  of  the  same  on  the  next  muster  and  pay  roll.  But  the  record  need  not  state  in 
terms  that  the  witnesses  were  sworn  ;  it  will  be  presumed  that  the  law  has  been  com- 
plied with  unless  the  contrary  appears.    Ibid.,  par.  14. 

A  Summary  Court  is  not  empowered  to  issue  process  of  attachment  to  compel  the 
attendance  of  a  civilian  witness.    Ibid.,  pnr.  15. 

'  Where  a  post  commander  sits  as  a  Summary  Court  no  approval  of  the  sentence  is. 
required  by  law,  but  he  should  sign  the  sentence  and  date  his  signature.  A  certification, 
by  the  post  adjutant  is  unnecessary  and  irregular  and  should  not  be  permitted.    Dig. 
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No  one  while  holding  the  privileges  of  a  certificate  of  eligibility  to  promo* 
tion  shall  be  brought  before  a  Summary  Court,  and  non-commissioned  officers 
shall  not,  if  they,  object  thereto,  be  brought  to  trial  before  Summary  Courts 
without  the  authority  of  the  officer  competent  to  order  their  trial  by  general 
court-martial,  but  shall  in  such  cases  be  brought  to  trial  before  garrison, 
regimental,  or  general  courts-martial,  as  the  case  may  be.    Ibid. 

The  commanding  officers  authorized  to  approve  the  sentences  of  Summary 
Courts  and  superior  authority  shall  have  power  to  remit  or  mitigate  the 
same.1     Sec.  3,  ibid. 

Post  and  other  commanders  shall  in  time  of  peace,  on  the  last  day  of 
each  month,  make  a  report  to  the  department  headquarters  of  the  number  of 
cases  determined  by  Summary  Court  during  the  month,  setting  forth  the 
offe?ises  committed  and  the  penalties  awarded,  which  report  shall  be  filed  in 
the  office  of  the  judge-advocate  of  the  department,  and  may  be  destroyed  when 
no  longer  of  use.*    Sec.  4,  jbid. 

The  commanding  officer's  approval  should  be  over  his  own  signature, 
and  as  forfeitures  adjudged  are  operative  only  upon  pay  accruing  subse- 
quent to  the  approval  unless  otherwise  directed  in  the  sentence,  the  date 
of  approval  should  be  entered  on  the  record.  Dig.  Opins.  J.  A.  G.,  1901, 
par.  2394. 

Where  a  soldier  who  had  been  convicted  by  a  Summary  Court  had 
passed  into  another  command,  so  that  the  officer  who  approved  his  sentence 
was  no  longer  his  commanding  officer,  such  officer  could  not  legally  exercise 
the  power  of  remission  or  mitigation  of  the  sentence.     Ibid.,  par.  2403. 

This  tribunal  was  intended  to  provide  for  the  trial  of  enlisted  men 

■  .  _  _ .    

J.  A.  Gen.,  725,  par.  8.  The  statute  creating  the  original  Summary  Court  conferred 
authority  upon  the  post  commander  to  approve  but  not  to  4emit  or  mitigate  sentences 
imposed  by  Summary  Courts.  Section  5  of  the  Act  of  July  27,  1892,  (27  Stat,  at  Large, 
277, )  however,  conferred  such  authority,  and  placed  post  commanders,  in  this  respect, 
upon  the  same  footing  as  other  reviewing  authorities. 

1  It  will  be  observed  that  the  statute  vests  the  power  to  convene  the  Summary  Court 
in  the  commander  of  a  regiment,  post,  garrison,  separate  battalion,  etc.,  subject  to  the 
qualification  that  "the  court  mnv  be  convened  and  the  officer  designated  by  superior 
authority  when  by  him  deemed  desirable."  The  convening  authority  thus  vested  in  a 
superior  commander  may  be  exercised  by  him  directly  (by  creating  the  court,  or  desig- 
nating the  trial  officer),  or  he  may  point  out  the  subordinate  commanders,  within 
the*  sphere  of  his  authority,  by  whpm  such  power  is  to  be  exercised.  Having  done  so, 
however,  the  subordinate  commanders  so  designated  become,  under  the  statute,  the 
reviewing  authorities  of  the  courts  created  in  pursuance  of  orders  from  superior 
authority,  and  the  proceedings  of  the  several  Summary  Courts  so  created  are  reviewed 
and  their  sentences  approved  and  made  operative  by  them ;  and  such  superior  com* 
inander  cauoot  interpose  as  a  reviewing  authority  :  his  subsequent  action  in  respect  to 
them  being  restricted  to  the  field  of  mitigation  and  remission  which  is  expressly  vested 
in  him  by  the  statute  creating  the  court. 

'Section  7  of  the  Act  of  June  18,  1898,  contains  the  requirement  that  the  statute 
shall  "  take  effect  sixty  days  after  its  passage/' 

*  See  the  chapters  entitled  Thb  Jurisdiction  of  Cotjbts-mabtxal  and  Thb 
Inferior  Courts-martial. 
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under  all  conditions  of  service.  Held,  therefore,  that  the  surgeon  in  com- 
mand of  the  Army  and  Navy  General  Hospital,  Hot  Springs,  Ark.,  being 
an  officer  of  the  Army,  has  authority  under  this  act  to  appoint  a  summary 
court  for  the  trial  of  enlisted  men  of  the  army  under  his  command.  And 
held,  that  if  the  TJ.  S.  General  Hospital  at  Fort  Myer,  Va.,  and  at  Fort 
McPherson,  Ga.,  were  not  included  in  the  command  of  the  respective  post 
commanders,  the  surgeons  commanding  the  hospitals  would  be  competent 
under  the  act  cited  to  appoint  Summary  Courts.  Held,  also,  where  the 
division  field  hospital  and  the  division  field  ambulance  company  were  inde- 
pendent commands  ancT  responsible  directly  to  the  division  surgeon  and 
division  commander,  that  their  respective  commanders  were  competent  to 
appoint  Summary  Courts  for  the  same.  And  the  surgeon  in  command  of  a 
TJ.  S.  hospital  ship  is  a  commanding  officer  within  the  meaning  of  the  Sum- 
mary Court  Act,  and  may  appoint  such  court  for  the  trial  of  enlisted  men  on 
such  Bhip.     Ibid.,  par.  2405. 

Held,  that  the  Summary  Court  is  a  court-martial  within  the  meaning  of 
the  acts  making  appropriation  "  for  expenses  of  courts-martial,  *  *  *  and 
compensation  of  witnesses  *  *  *  attending  the  same."  The  Summary 
Court  officer  would  make  the  necessary  certificate  as  to  the  fact  of  attend- 
ance in  the  case  of  a  civilian  witness  and  administer  the  oath  respecting 
his  expense  account.     Ibid.,  par.  2406. 

Exceptions  to  Jurisdiction  as  to  Persons. — The  Act  of  June  18,  1898, 
contains  the  requirement  that  "  no  one  while  holding  the  privileges  of  a 
certificate  of  eligibility  to  promotion  shall  be  brought  before  a  Summary 
Court,  and  that  non-commissioned  officers  shall  not,  if  they  object  thereto, 
be  brought  to  trial  before  Summary  Courts  without  the  authority  of  the 
officer  competent  to  order  their  trial  by  general  court-martial,  but  shall  in 
such  cases  be  brought  to  trial  before  garrison,,  regimental,  or  general  courts- 
martial,  as  the  case  may  be."1  It  will  thus  be  seen  that  the  Summary 
Court  is  without  jurisdiction  to  try  enlisted  men  "  holding  the  privileges  of 
a  certificate  of  eligibility  to  promotion,"  and  it  may  only  try  non-commis- 
sioned officers,  in  the  event  of  their  objection  to  such  trial,  with  the 
authority  of  the  officer  competent  to  order  their  trial  by  general  court- 
martial. 

ABTICLS  81.  Every  officer  commanding  a  regiment  or  corps  shall,  subject 
to  the  provisions  of  Article  80,  be  competent  to  appoint,  for  his  own  regiment 
or  corps,  courts-martial,  consisting  of  three  officers,  to  try  offenses  not 
capital. 

This  appears  as  Article  59  of  Prince  Rupert's  Code  in  the  following  form: 
"  The  Commission-Officers  of  every  regiment  may  hold  a  Court-Martial  for 
the  regiment,  upon  all  necessary  occasions."    From  this  it  would  appear 

1  Act  of  Jane  18.  1898.     (SO  Stat,  at  Large,  488.) 


500  MILITARY  LAW. 

that  all  the  commissioned  officers  present  for  duty  with  a  regiment  consti- 
tuted the  regimental  court-martial.  Articles  12  and  13  of  Section  15  of 
the  British  Codes  of  1765  and  1774  contained  a  similar  requirement,  but 
provided  that  five  officers  should  constitute  a  minimum  of  membership. 
Article  3,  Section  14,  of  the  Resolution  of  Congress  of  May  31,  1786,  fixed 
the  membership  at  three  and  vested  the  appointing  power  in  the  regimental 
commander.  The  clause  was  re-enacted  as  No.  66  of  the  Articles  of  1806 
and  as  No.  81  of  those  of  1874. 

Constitution,  Composition,  etc. — The  constitution  and  composition  of 
this  tribunal  have  already  been  explained.  In  addition  to  the  regiments 
constituting  the  line  of  the  army,  it  has  been  held  that  the  chief  of  engineers 
was  authorized  to  order  a  court  under  this  Article  for  the  trial  of  soldiers  of 
the  engineer  battalion;  the  same,  in  connection  with  the  engineer  officers  of 
the  army,  being  deemed,  in  view  of  Sections  1094,  1151,  1154,  etc.,  of  the 
Revised  Statutes,  to  constitute  a  "  corps  "  in  the  sense  of  the  Article.  So 
held  that  the  chief  of  ordnance  was  authorized  to  convene  such  a  court  for 
the  trial  of  the  enlisted  men  authorized  by  Section  1162,  Revised  Statutes, 
to  be  enlisted  by  him;  the  same  being  deemed  to  constitute,  with  the  ord- 
nance officers,  such  a  separate  and  distinct  branch  of  the  military  establish- 
ment as  to  come  within  the  general  designation  of  "corps  "  employed  in  the 
Article.  So  held  that  the  Chief  Signal  Officer,  under  the  provisions  of  the 
Acts  of  July  24,  1876,1  June  20,  1878,f  etc.,  relating  to  his  branch  of  the 
service,  was  authorized  to  order  courts-martial,  as  commanding  a  "  corps  " 
in  the  sense  of  this  Article.9 

It  is  not  necesssary  that  an  order  convening  a  court  under  this  (or  the 
next)  Article,  in  time  of  war,  should  state  in  terms  that  it  is  not  practicable 
to  detail  a  field-officer  under  Article  80.  It  is  good  practice,  however,  and 
not  nnusual,  to  add  a  statement  to  this  effect.4 

ABTICLE  82.  Every  officer  commanding  a  garrison,  fort,  or  other  place 
where  the  troops  consist  of  different  corps  shall,  subject  to  the  provisions  of 
Article  80,  be  competent  to  appoint,  for  such  garrison  or  other  place,  courts- 
martial,  consisting  of  three  officers,  to  try  offenses  not  capital.* 

In  order  to  provide  a  suitable  military  force  for  the  occupation  and 
preservation  of  such  forts,  castles,  or  other  fortified  places  as  constituted  a 


1 19  Statutes  at  Large,  97. 

1 20  ibid.,  146. 

•  Dig.  J.  A.  (Jen.,  92,  par.  1. 

4  Ibid.,  98,  par.  2.  Under  par.  898,  Army  Regulations  of  1861,  it  devolved  upon  a 
department  commander  to  supervise  the  proceedings  of  regimental  and  garrison  courts- 
martial  transmitted  to  bis  headquarters,  and  if  he  discovered  any  material  error,  defect, 
or  omission  in  a  record,  or  in  the  action  taken  in  the  case  by  the  inferior  commander,  to 
return  the  proceedings  to  the  latter,  calling  his  attention  to  the  correction  deemed 
proper  to  be  made.  This  paragraph  is  not  contained  in  the  Regulations  of  1889  or 
in  the  existing  Regulation  of  1895.    Ibid.,  par.  3. 

1  See  the  chapter  entitled  The  Inferior  Courts-martial. 
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part  of  the  defenses  of  the  realm,  garrisons  were  established,  and  maintained 
with  the  sanction  of  Parliament,  at  a  very  early  period  of  English  history  ;  * 
and  these  forces,  together  with  the  personal  guards  of  the  sovereign,  consti- 
tuted, in  great  part,  the  lawful  military  establishment  during  the  sixteenth 
and  seventeenth  centuries.  With  a  view  to  the  maintenance  of  discipline  in 
the  garrisons  thus  authorized,  the  governor,  or  commander,  was  empowered 
by  the  early  Articles  of  War  *  to  assemble  courts-martial  for  the  trial  of 
offenders;  and  these  tribunals  were  placed  on  the  same  footing,  as  respects 
jurisdiction,  as  the  already  existing  regimental  courts-martial.  They  were 
to  consist  of  not  less  than  five  members,  and  their  sentences  were  inoperative 
until  they  had  been  confirmed  by  the  commanding  officer.  In  the  British 
Code  of  1774  the  requirement  appears,1  as  a  condition  precedent  to  their 
constitution,  that  the  garrison  shall  "  consist  of  detachments  from  different 
regiments,  or  of  independent  companies."  This  Article  was  embodied  as 
Article  12,  Section  14,  in  the  American  Articles  of  1776,  and  continued  in 
force  for  nearly  ten  years,  when  it  was  replaced  by  the  new  section  in  respect 
to  the  administration  of  military  justice  which  is  contained  in  the  Sesolution 
of  Congress  of  May  31, 1786;  in  which  enactment  the  authority  for  the  con- 
stitution of  regimental  and  garrison  courts-martial  was  contained  in  a  single 
Article  and  the  number  of  members  was  fixed  at  three.  In  this  form  it  was 
re-enacted  as  No.  66  of  the  Articles  of  1806. 

Until  1880  the  junior  member  acted  as  the  judge-advocate  of  this 
tribunal,  but,  in  conformity  to  the  terms  of  General  Orders,  No.  15,  of  the 
War  Department  of  that  year,  separate  judge-advocates  were  required  to  be 
detailed  to  prosecute  cases  before  these  courts  in  behalf  of  the  United  States. 

The  garrison  or  detachment  court-martial  in  England  was  discontinued 
in  1829,  its  jurisdiction  being  merged  in  that  of  the  regimental  court- 
martial.4 

Constitution  and  Composition.* — It  is  not  essential,  in  this  or  the  preced- 
ing Article,  that  the  "  officer  commanding  "  should  be  of  the  rank  of  field- 
officer.  A  commanding  officer,  though  a  captain  or  lieutenant,  may  convene 
a  court-martial,  under  this  Article,  provided  he  has  the  required  command/ 
A  commanding  officer,  however,  is  not  authorized  to  detail  himself,  with 
two  other  officers,  as  a  court  under  either  Article.7 

The  general  term  "  other  place  "  is  deemed  to  be  intended  to  cover  and 
include  any  situation  or  locality  whatever — post,  station,  camp,  halting- 

1 1.  CI  ode.  Mil  Forces,  52. 

*  See  Articles  of  1666  and  1672.    See,  also,  Clode,  Mil.  Law,  88. 

1  Article  14,  Section  16. 

♦Simmons,  §110. 

1  See  the  chapters  entitled  respectively  Constitution  of  Courtb-mabtial  and  Thx 
Composition  of  Courtb-mabtial. 

'Dig.  J.  A.  Gen.,  98,  par.  1. 

'Ibid.,  par.  2.  An  "acting  assfatant  surgeon,"  not  being  an  officer  of  the  Army, 
cannot  be  detailed  on  such  court.    Ibid. 
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place,  etc. — at  which  there  may  remain  or  be,  however  temporarily,  a  separate 
command  or  detachment  in  which  different  corps  of  the  army  are  repre- 
sented, as  indicated  in  the  next  paragraph.  If  such  command,  so  situated, 
contains  three  officers,  other  than  the  commander,  available  for  service  on 
court-martial,  the  commander  yill  be  competent  to  exercise  the  authority 
conferred  by  this  Article.1 

In  view  of  the  early  orders  *  relating  to  the  subject,  and  of  the  practice 
thereunder,  it  has  been  held  that  the  presence  on  dnty  with  a  garrison,  detach- 
ment, or  other  separate  command,  at  a  fort,  arsenal,  or  other  poet  or  place,  and 
as  a  part  of  such  command,  of  a  single  representative,  officer  or  soldier,  of  a 
corps,  arm,  or  branch  of  the  service  other  than  that  of  which  the  bulk  of  the 
command  is  composed — as  an  officer  of  the  quartermaster,  subsistence,  or 
medical  department,  a  chaplain,  an  ordnance  sergeant  or  hospital  steward, 
an  officer  or  soldier  of  artillery  where  the  command  consists  of  infantry  or 
cavalry,  or  vice  versa^  etc., — might  be  deemed  sufficient  to  fix  upon  the 
command  the  character  of  one  "where  the  troops  consist  of  different  corps," 
in  the  sense  of  this  Article,  and  to  empower  the  commanding  officer  to  order 
a  court-martial  under  the  same.  The  presence,  however,  with  the  command 
of  a  civil  employee  of  the  Army  (as  an  "acting  assistant  surgeon")  could 
have  no  such  effect.1 

Aeticle  83.  Regimental  and  garrison  courts-martial  and  summary 
courts  detailed  under  existing  laws  to  try  enlisted  men  shall  not  have  power 
to  try  capital  cases  or  commissioned  officers,  but  shall  have  power  to  award 
punishment  not  to  exceed  confinement  at  hard  labor  for  three  months,  or  for- 
feiture  of  three  months?  pay,  or  both;  and  in  addition  thereto,  in  the  case  of 
non-commissioned  officers,  reduction  to  the  ranks,  and  in  the  case  of  first- 
class  privates  reduction  to  second-class  privates:  Provided,  That  a  summary 
court  shall  not  adjudge  confinement  and  forfeiture  in  excess  of  a  period  of 
one  month,  unless  the  accused  shall  before  trial  consent  in  writing  to  trial 
by  said  court;  but  in  any  case  of  refusal  to  so  consent  the  trial  may  be  had 
either  by  general,  regimental,  or  garrison  court-martial,  or  by  said  Summary 
Court;  but  in  case  of  trial  by  said  Summary  Court,  without  consent  as  afore- 
said, the  court  shall  not  adjudge  confinement  or  forfeiture  of  pay  for  more 
than  one  month.      (Act  of  March  2, 1901.     31  Stat,  at  Large,  951.) 

The  grant  of  jurisdiction  to  the  regimental  court-martial  in  Albemarle's 
Articles,  as  well  as  in  the  Prince  Rupert  Code  and  in  that  of  James  II.,  is 

"Dig.  J.  A.  Gen.,  93,  par.  3. 

1  In  order  that  the  practice  throughout  the  Army  under  the  second  clause  of  the  66th 
(present  82d)  Article  may  be  uniform,  it  is  published  for  the  information  of  all,  as  the 
opinion  at  General  Headquarters,  that  the  presence  on  duty  of  an  ordnance  sergeant,  like 
that  of  an  officer  or  man  of  any  other  different  corps,  at  any  military  post  garrisoned  with 
troops,  gives  to  its  commanding  officer  the  legal  power  to  appointgarrison  courts-martial 
for  the  trial  of  petty  military  offenses  committed  at  the  same.  Far.  1,  General  Orders, 
No.  5,  H.  Q.  Army,  January  18,  1843.  See,  also,  Gen.  Orders,  No.  18,  Fourth  Mil.  Dis- 
trict, 1867. 

«7«tf.,94,  par.  4. 
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somewhat  vague,  and  seems  to  have  rested  to  some  extent  upon  custom  of 
service;  the  commissioned  officers  of  every  regiment  being  authorized  to  hold 
a  court-martial  "on  all  necessary  occasions."1  In  the  British  Codes  of  1765 
and.  1774/  and  in  the  American  Articles  of  1776/  the  jurisdiction  conferred 
is  still  very  indefinite  in  character,  being  expressly  restricted  to  the  "  inflic- 
tion of  corporal  punishment  for  small  offenses."  In  Article  4,  Section  14, 
of  the  amendment  of  the  American  Articles  of  1776,  which  is  embodied  in 
the  Resolution  of  Congress  of  May  31, 1786,  the  present  restriction  upon  the 
power  of  the  minor  courts  to  punish  military  offenses  is  for  the  first  time 
made  the  subject  of  legislative  enactment,  together  with  the  clause  with- 
drawing capital  cases  and  those  affecting  commissioned  officers  from  the 
jurisdiction  of  regimental  and  garrison  courts-martial.  As  so  modified,  the 
requirement  was  embodied  in  the  Articles  of  1806  and,  save  for  the  addition 
of  the  clause  extending  the  provisions  of  the  Article  to  the  newly  created 
field-officer's  court,4  was  re-enacted  without  change  in  the  revision  of  the 
Articles  in  1874. 

Extent  of  Jurisdiction.  — The  power  to  punish  being  expressly  restricted 
to  the  forfeiture  of  three  months'  pay,  or  to  imprisonment  for  a  period  not 
longer  than  three  months,  a  sentence  forfeiting  pecuniary  allowances  in  addi- 
tion to  pay,  where  the  forfeiture  amounts  to  a  sum  greater  than  three  months' 
pay,  would  not  be  authorized  under  this  Article.4  So,  also,  a  sentence 
adjudged  by  a  garrison  court  of  confinement  "till  the  expiration  of  the  term 
of  service"  of  a  soldier  would  be  unauthorized  unless  the  soldier  had  no 
more  than  one  month  left  to  serve.* 

The  limitations  imposed  by  the  Article  have  reference  of  course  to  single 
sentences.  For  distinct  offenses  made  the  subject  of  different  trials  resulting 
in  separate  sentences,  a  soldier  may  be  placed  at  one  and  the  same  time 
under  several  penalties  of  forfeiture  and  imprisonment,  or  either,  exceeding 
together  the  limit  fixed  by  the  Article  for  a  single  sentence.7 

An  inferior  court  is  not  empowered  to  impose  a  sentence  of  dishonorable 
discharge.  Such  a  punishment  is  not  expressly  authorized  by  the  83d  Article 
of  War,  to  be  adjudged  by  regimental,  garrison,  or  summary  courts-martial, 
the  power  to  imppse  it  being  restricted  to  general  courts-martial  by  the 
Fourth  Article  of  War. 

While  inferior  courts  have,  equally  with  general  courts,  jurisdiction  of 
all  military  offenses  not  capital,  yet,  in  view  of  the  limitations  upon  their 
authority  to  sentence,  it  is  in  general  inexpedient  to  resort  to  them  for  the 

1  See  Articles  50  and  62,  Prince  Rupert  Code,  and  Articles  47,  50,  and  56  of  the 
James  II.  Articles. 

•  Article  12,  Section  15. 

*  Article  12,  Section  14. 

*  Section  7,  Act  of  July  17,  1862.     (12  Stat,  at  Large,  598.) 

'  Dig.  J.  A.  Gen.,  95,  par.  8.    See,  also,  tbe  chapter  entitled  Punishments, 

•  I  bid.,  par.  4. 

'  Ibid,,  par.  6.    See  General  Orders,  No.  18,  War  Dept.,  1859. 
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trial  of  the  graver  offenses,  such  as  larcenies,  aggravated  acts  of  drunken* 
ness,  protracted  absences  without  leave,  etc.,  a  proper  and  adequate  punish- 
.  ment  for  which  would  be  beyond  the  power  of  such  tribunals.  So,  as  a 
reviewing  officer  is  never  authorized  to  add  to  the  punishment  imposed  by 
.any  court-martial,  the  more  serious  offenses  should,  where  practicable,  be 
referred  for  trial  to  general  courts-martial,  which  alone  are  vested  with  a 
full  discretion  to  impose  punishments  in  proportion  to  the  gravity  of  the 
offenses.1 

ARTICLE  84.  The  judge-advocate  shall  administer  to  each  member  of  the 
court,  before  they  proceed  upon  any  trial,  the  following  oath,  which  shall  also 
be  taken  by  all  members  of  regimental  and  garrison  courts-martial:  "  You, 
A  B,  do  swear  that  you  will  well  and  truly  try  and  determine,  according  to 
evidence,  the  matter  iww  before  you,  between  the  United  States  of  America 
and  the  prisoner  to  be  tried,  and  that  you  will  duly  administer  justice,  with- 
out  partiality,  favor,  or  affection,  according  to  the  provisions  of  the  rules  and 
articles  for  the  government  of  the  armies  of  the  United  States  ;  and  if  any 
doubts  should  arise,  not  explained  by  said  Articles,  then  according  to  your 
conscience,  the  best  of  your  understanding,  and  the  custom  of  war  in  like 
cases  ;  and  you  do  further  swear  that  you  will  not  divulge  the  sentence  of  the 
court  until  it  shall  be  published  by  the  proper  authority,  except  to  the  judge- 
advocate  ;  neither  will  you  disclose  or  discover  the  vote  or  opinion  of  any 
particular  member  of  the  court-martial,  unless  required  to  give  evidence 
thereof,  as  a  witness,  by  a  court  of  justice,  in  a  due  course  of  law.  So  help 
you  God." 

The  60th  of  the  Prince  Bupert  Articles  contains  the  following  require- 
ment as  to  the  oath  of  a  member:  "  Those  who  are  judges  in  Our  General 
'Court-martials  *  *  *  shall  take  oath  for  the  due  administration  of  Justice 
according  to  this  Article,  or  (where  these  Articles  assign  no  absolute  punish- 
ment) according  to  their  consciences,  the  best  of  their  Understanding,  and 
the  custome  of  war  in  like  cases.9'  The  Articles  of  1672  and  1686  contain 
-a  similar  requirement.  In  Article  22  of  the  British  Code  of  1717  the 
clause  was  inserted  requiring  the  case  to  be  tried  "  without  partiality,  favor 
or  affection,"  and  upon  doubt  arising  "  not  explained  by  the  said  Mutiny 
Act  and  the  Articles  of  War,"  then,  as  before  directed,  "according  to  their 
consciences,  the  best  of  their  understanding  and  the  custom  of  war  in  like 
cases."1  This  oath  was  required  to  be  administered  to  members  of  the 
inferior  courts-martial  by  Article  6,  Section  14,  of  the  Eesolution  of  Congress 
of  May  31,  1786.  No  oath  was  required  of  the  members  of  a  regimental  or 
garrison  court  in  England  until  1805. f 

The  oath  in  substantially  its  present  form  appears  as  Article  6,  Section 
15,  of  the  British  Codes  of  1765  and  1774;  in  the  American  Articles  of  1776 

1  Dig.  J.  A.  Gen.,  95,  par.  7.  *  Clode,  Mil.  Law,  113.  *  Ibid..  190. 
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and  in  the  revision  of  the  section  relating  to  the  administration  of  military 
justice,  by  the  Resolution  of  Congress  of  May  31, '1786,  the  oath  of  the 
British  Code  of  1774  is  replaced  by  two  forms  of  oath,  the  first  containing 
the  clause  respecting  the  trial,. the  second  the  undertaking  to  administer 
justice  and  the  clauses  relating  to  the  disclosure  of  the  finding  and  sentence. 
The  single  form  is  restored  in  No.  69  of  the  Articles  of  1806,  and  is 
so  re-enacted  in  the  Articles  of  1874.  The  clause  permitting  the  disclosure 
of  the  finding  and  sentence  to  the  judge-advocate  was  inserted  by  the  Act  of 
July  27,  1892. l 

Procedure. — This  Article  makes  the  administering  to  the  court  of  the 
form  of  oath  thereby  prescribed  an  essential  preliminary  to  its  entering  npon 
a  trial.9  Until  the  oath  is  taken  as  specified,  the  court  is  not  qualified  "  tp 
try  and  determine.9'  The  arraignment  of  a  prisoner  and  reception  of  his 
plea — which  is  the  commencement  of  the  trial — before  the  court  is  sworn  is 
without  legal  effect.  The  Article  requires  that  the  oath  shall  be  taken  not 
by  the  court  as  a  whole,  but  by  "  each  member.''  Where,  therefore,  all  the 
members  are  sworn  at  the  same  time,  the  judge-advocate  will  preferably 
address  each  member  by  name,  thus:  "  You,  A.  B.,  C.  D.,  E.  F.,  etc.,  do 
severally  swear,"  etc.  A  member  added  to  the  court  after  the  members 
originally  detailed  have  been  duly  sworn  should  be  separately  sworn  by  the 
judge-advocate  in  the  full  form  prescribed  by  the  Article;  otherwise  he  is 
not  qualified  to  act  as  a  member  of  the  court.  A  member  who  prefers  it  may 
be  affirmed  instead  of  sworn.* 

Obligation. — The  members  are  sworn  to  try  and  determine  the  matter 
before  them  at  the  time  of  the  administering  of  the  oath.4  It  is  also  a 
departure  from  the  engagement  expressed  in  the  body  of  the  oath — to  try 
and  determine  according  to  evidence,  and  administer  justice  according  to  the 


1  27  Stat,  at  Large,  278.  In  the  leading  case  of  Dawkins  t*.  Rokeby  it  was  held  by 
Justice  Willes  thnt  this  oath  "  is  abundant  to  show  that,  with  respect  to  all  matters 
which  come  under  the  cognizance  of  the  military  tribunals,  they  are  subject  to  a  test  of 
law  which  is  different  from  that  administered  in  a  civil  court,  and  it  is  to  be  according 
to  military  usages  and  their  approval;  whereas  here  (in  the  Court  of  Common  Pleas)  we 
have  a  test  according  to  the  law  and  custom  of  England,  that  is  to  say.  the  law  and 
custom  which  regulate  ordinary  transactions  out  of  the  Army."  Dawkins  w.  Rokeby, 
4Fos\  &Fin..  838. 

1  See,  in  this  connection,  G.  O.  15,  Headquarters  of  Army,  1880,  cited  under  "Judge- 
advocate."  section  1,  which,  in  directing  that  judge-advocates  shall  be  detailed  for  regi- 
mental anl  garrison,  as  well  as  general,  courts-martial,  rescinds  G.  O.  49  of  1871,  pre- 
scribing a  special  form  of  oath  for  the  former  courts,  and  thus  provides  for  their  taking 
the  due  and  regular  oath  recited  in  Article  84.    Dig.  J.  A.  Gen.,  96,  par.  1,  note  1. 

*  Di$r.  J.  A.  Gen.,  96,  par.  1. 

4  Ibid.,  97,  par.  2.  In  a  case,  therefore,  where,  after  the  court  had  been  sworn  and 
the  accused  had  been  arraigned  and  had  pleaded,  an  additional  charge,  setting  forth  a 
new  and  distinct  offense  was  introduced  into  the  case,  and  the  accused  was  tried  and 
convicted  upon  the  same,  held  that,  as  to  this  charge,  the  proceedings  were  fatally 
defective,  the  court  not  having  been  sworn  to  try  and  determine  such  charge. •    Ibid. 

*  See  General  Court-raarUal  Orders,  No.  89,  War  Dept.,  1867;  Gen.  Orders,  No.  13,  Northern  Dept., 
1864. 
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Articles  of  War,  etc. — for  a  court-martial  to  determine  a  caae  either  upon 
personal  knowledge  of  the  facts  possessed  by  the  members  and  not  put  in 
evidence,  or  according  to  the  private  views  of  justice  of  the  members  inde- 
pendently of  the  provisions  of  the  code.1 

Where  the  vote  of  each  member  of  the  court  upon  one  of  several  specifica- 
tions upon  which  the  accused  was  tried  was  stated  in  the  record  of  trial, 
it  was  held  that  such  statement  was  a  clear  violation  of  the  oath  of  the  court, 
though  it  did  not  affect  the  validity  of  the  proceedings  or  sentence.  A 
statement  in  the  record  to  the  effect  that  ail  the  members  concurred  in  the 
finding  or  in  the  sentence,  while  it  does  not  vitiate  the  proceedings  or  sen- 
tence, is  a  direct  violation  of  the  oath  prescribed  by  this  Article.1 
,  The  obligation  in  respect  to  secrecy  arose  out  of  the  necessities  of  the 
case.  In  the  early  practice  of  courts-martial,  subsequent  to  the  passage  of 
the  Mutiny  Act,  the  books  of  the  War  Office  show  that  the  finding  of  each 
member  came  up  before  the  crown  or  general;  with  a  view  to  the  security 
of  the  members,  the  oath  of  secrecy  was  imposed  as  early  as  Queen  Anne's 
reign  and  has  continued  to  the  present  day.a 

The  words  "  a  court  of  justice  "  are  deemed  to  mean  a  civil  or  criminal 
court  of  the  United  States,  or  of  a  State,  etc.,4  and  not  to  include  a  court- 
martial.6  A  case  can  hardly  be  supposed  in  which  it  would  become  proper 
or  desirable  for  a  court-martial  to  inquire  into  the  votes  or  opinions  given  in 
closed  court  by  the  members  of  another  similar  tribunal.* 

The  disclosure  of  the  finding  and  sentence  to  the  judge-advocate  is 
expressly  authorized  by  statute;  such  disclosure,  however,  to  a  clerk  by 
permitting  him  to  remain  with  the  court  at  the  final  deliberation  and  enter 
the  judgment  in  the  record  is  a  violation  of  the  oath  and  a  grave  irregu- 
larity, though  one  which  does  not  affect  the  validity  of  the  proceedings  or 
sentence.9 

ABTICLE  85.  When  the  oath  has  been  administered  to  the  members  of  a 
court-martial,  the  president  of  the  court  shall  administer  to  the  judge-advocate, 
or  person  officiating  as  such,  an  oath  in  the  following  form : 

"  You,  A  B,  do  swear  that  you  will  not  disclose  or  discover  tlie  vote  or 
opinion  of  any  particular  member  of  the  court-martial,  unless  required  to 

1  Dig.  J.  A.  Gen.,  97.  par.  8.  Compare  G.  0.  21,  Dept.  of  the  Ohio,  1866;  G.  C.  M. 
O.  41.  Dept.  of  Texas,  1874. 

9  Ibid.,  par.  4. 

1  Clode.  Mil.  Law,  114. 

4  The  only  cnse  which  has  been  met  with  in  which  the  members  of  a  court-martial 
have  been  required  to  disclose  their  votes  by  the  process  of  a  civil  court  is  that  of  In  r* 
Mackenzie,  1  Pa.  Law  J.  R.,  356,  in  which  the  members  of  a  naval  court-martial  were 
compelled,  agninst  their  objections,  to  state  their  votes  as  given  upon  the  findings  at  a 
particular  trial. 

1  In  the  corresponding  British  Article  the  words  "or  a  court-martial"  are  added 
after  the  words  "  a  court  of  justice." 

1  Dig.  J.  A.  Gen.,  98,  par.  6. 

'  Ibid.,  par.  5. 
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give  evidence  thereof  as  a  witness,  by  a  court  of  justice,  in  due  course  of 
law ;  nor  divulge  the  sentence  of  the  court  to  any  hut  the  proper  authority 
until  it  shall  be  duly  disclosed  by  the  same.     So  help  you  God." 

The  judge-advocate'B  oath  appears  as  Article  6,  Section  14,  of  the 
British  Code  of  1774  in  the  following  form:  "  I,  A.  B.,  do  swear  that  I  will 
not  upon  any  account,  at  any  time  whatsoever,  disclose  or  discover  the  Vote 
or  Opinion  of  any  Particular  Member  of  the  Court  Martial,  unless  required 
to  give  Evidence  thereof  as  a  Witness  by  a  Court  of  Justice  in  a  due  course 
of  Law."  It  was  repeated  in  this  form  as  Article  3,  Section  14,  of  the 
American  Articles  of  1776,  and  was  re-enacted  without  change  in  the  Reso- 
lution of  Congress  of  May  31,  1786.  In  the  Articles  of  1806,  the  words 
"  upon  any  account,  at  any  time  whatsoever  "  were  omitted,  and  the  Article 
appears  as  No.  69  of  that  code  in  precisely  the  same  form  in  which  it  appears 
in  the  Articles  of  1874. 

The  member's  oath  imposes  certain  duties  upon  the  officers  to  whom  it 
is  administered,  in  respect  to  the  conduct  of  the  trial,  to  which  is  added  the 
obligation  of  secrecy  as  to  the  vote  or  opinion  of  any  member,  and  the 
undertaking  not  to  disclose  the  sentence  until  it  shall  have  been  disclosed  by 
the  proper  authority.  The  oath  of  the  judge-advocate,  on  the  other  hand, 
imposes  no  duties  save  that  of  secrecy  in  respect  to  the  findings  and  sen- 
tence, which  are  obtained  by  him,  not  from  his  own  knowledge  or  observa- 
tion, but  as  they  are  disclosed  to  him  by  the  president  of  the  court  with  & 
view  to  their  being  entered  upon  the  record. 

ARTICLE  86.  A  court-martial  may  punish,  at  discretion,  any  person  who 
uses  any  menacing  words,  signs,  or  gestures  in  its  presence,  or  who  disturbs 
its  proceedings  by  any  riot  or  disorder. 

Article  66  of  the  Prince  Rupert  Code  contains  the  following  provision: 
"  The  Officer  or  Souldier,  who  shall  presume  to  draw  his  sword  in  any  place 
of  Judicature  while  the  Court  is  sitting,  shall  suffer  such  punishment  as 
shall  be  inflicted  upon  him  by  a  Court-Martiai.  And  We  do  hereby  autho- 
rize our  Provost-marshal  General  of  Our  Army,  by  his  own  authority,  to 
apprehend  sach  offenders."  Although  this  offense  must  have  related  to  a 
particular  form  of  contempt  offered  to  a  civil  court,  it  is  not  so  restricted  by 
its  terms.  Article  73  of  the  same  code  related  to  the  offense  of  actual  con- 
tempt of  a  military  court,  and  appeared  in  the  following  form:  "  No  man 
shall  presume  to  use  any  braving  or  menacing  words,  signs,  or  gestures, 
where  any  of  the  aforesaid  Courts  of  Justice  are  sitting,  upon  pain  of  suffer- 
ing such  punishment  as  the  Court-martial  shall  think  fit."  With  a  slight 
verbal  change,  this  provision  appears  as  Article  16,  Section  15,  of  the  British 
Code  of  1774,  as  follows:  "  No  person  whatsoever  shall  use  menacing  Words, 
Signs,  or  Gestures  in  the  Presence  of  a  Court  Martial  then  sitting,  or  shall 
cause  any  Disorder  or  Riot,  so  as  to  disturb  their  proceedings  on  the  Penalty 
of  being  punished  at  the  Discretion  of  the  said  Court-Martial.99    With  the 
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substitution  of  "  whatever  "  for  "  whatsoever  "  in  the  first  line,  it  appears 
as  Article  14,  Section  14,  of  the  American  Code  of  1776,  and  with  a  rever- 
sion to  the  earlier  form  of  "  whatsoever  "  it  appeared  as  Article  14,  Section 
14,  of  the  Resolution  of  Congress  of  May  31,  1786,  and  was  re-enacted  with- 
out change  as  No.  76  of  the  Articles  of  1806.  In  its  present  form  the 
arrangement  of  clauses  is  not  quite  the  same  as  in  the  corresponding  Article 
of  1806,  but  its  force  and  legal  effect  are  unchanged. 

The  power  of  a  court-martial  to  punish,  under  this  Article,  being  con- 
fined practically  to  acts  done  in  its  immediate  presence,  such  a  court  can 
have  no  authority  to  punish,  as  for  a  contempt,  a  neglect  by  an  officer  or 
soldier  to  attend  as  a  witness  in  compliance  with  a  summons.1 

Where  a  contempt  within  the  description  of  this  Article  has  been  com* 
mitted  by  a  person  subject  to  military  jurisdiction  and  the  court  deems  it 
proper  that  the  offender  shall  be  punished,  the  proper  course  is  to  suspend 
the  regular  business,  and,'  after  giving  the  party  an  opportunity  to  be  heard 
in  defense,  to  proceed,  if  the  explanation  is  insufficient,  to  impose  a  punish- 
ment, resuming  thereupon  the  original  proceedings.  The  action  taken  is 
properly  summary,  a  formal  trial  not  being  called  for.  Close  confinement 
in  quarters  or  in  the  guard-house  during  the  trial  of  the  pending  case,  or 
forfeiture  of  a  reasonable  amount  of  pay,  has  been  the  more  usual  punish- 
ment. Instead  of  proceeding  against  a  military  person  for  a  contempt,  in 
the  mode  contemplated  by  this  Article,  the  alternative  course  may  be  pur- 
sued of  bringing  him  to  trial  before  a  new  court  on  a  charge  for  a  disorder 
under  Article  62.* 

Refusal  of  a  Civilian  Witness  to  Testify. — A  court-martial  has  none  of 
the  common-law  power  to  punish  for  contempt  vested  in  the  ordinary  courts 
of  justice,  but  only  such  authority  as  is  given  it  by  this  Article.  For  this 
reason  a  court-martial  would  not  be  authorized  to  punish,  as  for  a  contempt, 
under  this  Article  (or  otherwise),  a  civilian  witness  duly  summoned  and 
appearing  before  it,  who,  when  put  on  the  stand,  declines  (without  disorder) 
to  testify.1  In  such  a  case  the  witness  is  proceeded  against  in  accordance 
with  the  method  prescribed  in  the  Act  of  March  2,  1901/  which  provides 
that  "  Every  person  not  belonging  to  the  Army  of  the  United  States  who, 
being  duly  subpoenaed  to  appear  as  a  witness  before  a  general  court-martial 
of  the  Army,  wilfully  neglects  or  refuses  to  appear,  or  refuses  to  qualify  as 
a  witness  to  testify  or  produce  documentary  evidence  which  such  person 

may  have  been  legally  subpoenaed  to  produce,  shall  be  deemed  guilty  of  a 

—  *  — ■ 

1  Dig.  J.  A.  Gen.,  08,  par.  1. 

'  IHd.,  par.  8.     Compare  Samuel,  634.    The  latter  course  has  not  infrequently  been 
adopted  in  our  service. 

*  Ibid.,  90,  par.  2.    See,  also,  18  Opin.  Att.-Gen.,  278. 
«  Act  of  March  2,  1901  (81  Stats,  at  Large,  951). 
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misdemeanor,  for  which  such  person  shall  be  punished  on  information  in 
the  district  court  of  the  United  States;  and  it  shall  be  the  duty  of  the 
United  States  district  attorney,  on  the  certification  of  the  facts  to  him  by 
the  general  court-martial,  to  file  an  information  against  and  prosecute  the 
person  so  offending,  and  the  punishment  of  such  person,  on  conviction, 
shall  be  a  fine  of  not  more  than  five  hundred  dollars  or  imprisonment  not  to 
exceed  six  months,  or  both,  at  the  discretion  of  the  court:  Provided,  That 
this  shall  not  apply  to  persons  residing  beyond  the  State,  Territory,  or  dis- 
trict in  which  such  general  court-martial  is  held,  and  that  the  fees  of  such 
witness,  and  his  mileage  at  the  rates  provided  for  witnesses  in  the  United 
States  district  court  for  said  State,  Territory,  or  district,  shall  be  duly  paid 
or  tendered  said  witness,  such  amounts  to  be  paid  by  the  Pay  Department  of 
the  Army  out  of  the  appropriation  for  the  compensation  of  witnesses:  Pro- 
vided, That  no  witness  shall  be  compelled  to  incriminate  himself  or  to 
answer  any  questions  which  may  tend  to  incriminate  or  degrade  him." l 

Article  87.  AH  members  of  a  court-martial  are  to  behave  with  decency 
and  calmness. 

Article  60  of  the  Prince  Rupert  Code  contained  the  requirement  that 
"  those  who  are  judges  in  Our  General  Court-martial,  or  in  regimental 
Court-martials,  *  *  *  shall  demean  themselves  orderly  in  the  hearing  of 
causes  (as  becomes  the  gravity  of  such  a  court)  *  *  *  ."  This  provision 
appears  as  a  part  of  Article  7,  Section  15,  of  the  British  Code  of  1774,  in 
the  following  form :  "  All  the  Members  of  a  Court  Martial  are  to  behave 
with  decency  and,  in  the  giving  of  their  votes,  are  to  begin  with  the 
youngest."  The  requirement  was  repeated  as  Article  4,  Section  14,  of  the 
American  Code  of  1776,  with  the  addition  of  the  words  "and  calmness" 
after  the  word  "  decency  "  in  the  first  line;  with  a  view  to  remove  doubt  as 
to  the  meaning  of  the  word  "  youngest,"  a  legislative  interpretation  was 
placed  upon  it  by  the  addition  of  the  words  "  in  commission."  In  this  form 
the  clause  was  re-enacted  as  Article  7,  Section  14,  of  the  Eesolution  of  Con- 
gress of  May' 31,  1786,  and  as  the  first  clause  of  No.  72  of  the  Articles  of 
1806.  In  the  Articles  of  1874  this  Article  was  divided  into  two;  the 
requirement  as  to  the  behavior  of  members  constituting  the  87th  Article, 
while  that  respecting  the  order  of  voting  was  embodied  in  the  98th  Article 
of  that  Code. 

ABTICLE  88.  Members  of  a  court-martial  may  be  challenged  by  a  prisoner, 
but  only  for  cause  stated  to  the  court.  The  court  shall  determine  the  relevancy 
and  validity  thereof,  and  shall  not  receive  a  challenge  to  more  than  one  mem- 
ber at  a  time. 


1  Act  of  March  2, 1901.  (31  Stats,  at  Large,  951.)  The  power  to  proceed  against  a  wit- 
ness for  refusing  to  testify  before  a  court-martial  was  conferred  in  England  in  1880.  11 
Geo.  IV.,  ch.  7,  sec.  10. 
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The  right  of  challenge  was  first  established,  as  a  custom  of  service,  by 
analogy  to  the  right  of  challenge  which  existed  in  behalf  of  an  accused 
person  at  the  common  law.  The  privilege  was  recognized  by  statute,  for 
the  first  time,  in  England  by  Section  5  of  the  Mutiny  Act  of  1847.  The 
right  first  received  statutory  sanction  in  the  United  States  by  Article  71  of 
the  Code  of  1806,  and  was  re-enacted  without  substantial  change  as  No. 
38  of  the  Articles  of  1874. * 

Extent  of  the  Eight. — This  Article  authorizes  the  exercise  of  the  right 
of  challenge  before  all  courts  except  field-officers9  courts  and  summary  courts. 
These  courts  are  not  subject  to  be  challenged,  because,  being  composed  of 
but  one  member,  there  is  no  authority  provided  which  is  competent  to  pass 
upon  the  validity  of  the  challenge.' 

The  Article  imposes  no  limitation  upon  the  exercise  of  the  right  of  chal- 
lenge other  than  that  "  more  than  one  member  shall  not  be  challenged  at  a 
time."  Thus  while  the  panel,  or  the  court  as  a  whole,  is  not  subject  to 
challenge,  yet  all  the  members  may  be  challenged  provided  they  are  chal- 
lenged separately.  The  Article  contains  no  authority  for  challenging  the 
judge-advocate.9  The  terms  of  the  Article  also  forbid  what  are  called 
*'  peremptory  challenges,"  that  is,  objections  to  members  for  which  no  cause 
is  stated. 

Time  of  Making. — Where,  before  arraignment,  the  accused  (an  officer), 
without  having  personal  knowledge  of  the  existence  of  a  ground  of  challenge 
to  a  member,  had  credible  hearsay  information  of  its  existence,  it  has  been 
held  that  he  should  properly  have  raised  the  objection  before  the  members 
were  sworn,  and  that  the  court  was  not  in  error  in  refusing  to  allow  him 
to  take  it  at  a  subsequent  stage  of  the  trial.4 

Courts  should  be  liberal  in  passing  upon  challenges,  but  should  not 
entertain  an  objection  which  is  not  specific,  or  allow  one  upon  its  mere  asser- 
tion by  the  accused  without  proof,  and  in  the  absence  of  any  admission  on 
the  part  of  the  member.* 


1  See  the  title  "  Challenges  "  in  the  chapter  entitled  Incidents  of  the  Trial. 

» Dig.  J.  A.  Gen.,  99,  par.  1. 

*  Ibid.,  102,  par.  15.  Challenges  to  the  array,  though  expressly  forbidden  in  the 
Article,  seem  to  have  been  not  unknown  to  the  English  practice  during  the  period  prior 
to  1847,  where  the  right  rested  upon  analogy  to  the  corresponding  civil  procedure. 
Houeh,  Precedents,  662,  668.  See  ns  to  the  judire-ndvocnte,  Dig.  J.  A.  Gen.,  457, 
pur.  8.  The  practice  of  challenging  this  officer  censed,  in  pursuance  of  a  War  Office 
•order,  in  1830. 

4  Dig.  J.  A.  Gen.,  102,  par.  13.  The  fact  that  a  sufficient  cause  of  challenge  exists 
against  a  member  but.  through  ignorance  of  his  rights,  is  not  taken  advantage  of  by  the 
accused,  or  if  asserted  is  improperly  overruled  by  the  court,  can  affect  in  no  manner 
the  validity  in  law  of  the  proceedings  or  sentence,  though  it  may  sometimes  properly 
furnish  occasion  for  a  disapproval  or  the  proceedings,  etc.,  or  a  remission  in  whole  or 
In  part  of  the  sentence,  iid.,  pur.  14.  See,  also,  15  Opln.  Att.-Gen.,  482;  Eeyes  w. 
U.  S.,  15  Ct.  Cls..  582;  ibid,  109  U.  8  .  336. 

6  See  Dig.  J.  A.  Gen.,  101,  par.  12  and  note. 
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The  Voir  Dire  Form  of  Oath.— The  following  is  the  form  of  oath  to 
be  administered  to  members  or  witnesses :  "  You  swear  that  you  will  trne 
answers  make  to  questions  touching  your  competency  as  a  member  of  the 
court  (or  witness)  in  this  case.    So  help  you  God."  * 

Article  89.  When  a  prisoner,  arraigned  before  a  general  court-martial, 
from  obstinacy  and  deliberate  design  stands  mute  or  answers  foreign  to  the 
purpose,  the  court  may  proceed  to  trial  and  judgment  as  if  the  prisoner  had 
pleaded  not  gu  ilty. 

Under  the  ancient  criminal  practice  of  England,  if  a  prisoner  charged 
with  a  capital  felony  stood  mute,  it  was  deemed  that  no  trial  or  conviction 
could  be  had,  and  the  prisoner  was  obliged  to  undergo  the  peine  forte  and 
dure,  that  is,  to  be  pressed  to  death  in 'prison.9  This  punishment  is  said  to 
have  been  inflicted  in  England  so  late  as  the  beginning  of  the  last  century. 
In  1772  an  Act  was  passed  in  England,  which  wgs  to  extend  to  the  colonies 
and  plantations  in  America,*  by  which  if  any  person  arraigned  upon  an 
indictment  for  felony  or  piracy  should  Btand  mute,  the  trial  was  to  be  pro- 
ceeded with,  and  the  court  was  to  award  judgment  and  execution  as  if  Bach 
person  had  been  convicted  by  verdict  or  upon  confession.*  Such  conviction, 
however,  took  place  only  when  the  refusal  to  plead  was  willful;  if  it  was  due 
to  defect  of  understanding,  the  defendant  was  remanded,  and  the  question 
of  such  defect  of  understanding  was  tried  by  the  jury.  Congress  in  the  first 
Grimes  Act/  passed  in  1790,  adopted  the  humane  rule  that,  in  all  capital 
cases  defined  by  that  Act,  standing  mute  should  be  equivalent  to  a  plea  of 
not  guilty/  Although  courts-martial  seem  to  have  interpreted  standing 
mute  as  a  plea  of  not  guilty  from  a  very  early  period,  the  practice  first 
received  statutory  sanction  in  the  United  States  in  No.  70  of  the  Article 
of  1806. 

Article  90.  The  judge-advocate,  or  some  person  deputed  by  him,  or  by 
the  general  or  officer  commanding  the  Army,  detachment,  or  garrison,  shall 
prosecute  in  the  name  of  the  United  States;  but  when  the  prisoner  has  made 
his  plea,  he  shall  so  far  consider  himself  counsel  for  the  prisoner  as  to  object 
to  any  leading  question  to  any  of  the  witnesses,  and  to  any  question  to  the 
prisoner,  the  answer  to  which  might  tend  to  criminate  himself. 

The  64th  of  the  Prince  Rupert  Articles  contained  the  requirement  that 
"  in  all  criminal  causes  which  concern  Our  Crown,  Our  Advocate-General 
or  Judge- Advocate  of  Our  Army,  shall  inform  the  Court  and  prosecute  in 
Our  behalf  ";  which  is  repeated  in  the  52d  of  the  Articles  of  James  II.  in 
1686.     In  Article  6,  Section  15,  of  the  British  Codes  of  1765  and  1774  it 

1  Manual  for  Courts-martial,  edition  of  July,  1898,  p.  28. 
• '  The  effect  of  this  was  to  preserve  the  blood  of  the  prisoner  from  taint  and  to  per- 
mit his  descendants  to  inherit.     I.  Stephen  Hist.  Crim.  Law,  298,  299. 

•  12  Geo.  III.,  chap.  20. 

*  Section  80,  Act  of  April  80,  1790  (1  Stat,  at  Large,  119). 
1  In  re  Smith,  18  Fed.  Rep.,  25. 
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to  provided  that  "  the  Judge- Advocate-General  or  some  person  deputed  by 
Trim  shall  prosecute  in  His  Majesty's  Name,"  and  this  provision  is  repeated 
is  Article  3,  Section  14,  of  the  American  Articles  of  1776,  the  prosecution 
being,  however,  in  the  name  of  the  United  States  of  America.  In  the 
amendment  of  this  section  by  the  Resolution  of  Congress  of  May  31,  1786, 
the  above  requirement  appears,  to  which  for  the  first  time  the  clause  is 
added  that  the  judge-advocate  "  shall  so  far  consider  himself  as  counsel  of 
the  prisoner,  after  the  said  prisoner  shall  have  made  his  plea,  as  to  object  to 
any  leading  question,  to  any  of  the  witnesses,  or  any  question  to  the  prisoner, 
the  answer  to  which  might  tend  to  criminate  himBelf."  In  this  form  the 
requirement  was  embodied  as  No.  69  of  the  Articles  of  1806. 

While,  as  has  been  seen,  the  American  Articles  have  since  1786  imposed 
upon  the  judge-advocate  the  somewhat  incompatible  duties  of  prosecutor 
and  counsel  for  the  accused,  a  contrary  tendency  has  manifested  itself  in 
England,  where,  since  1860,  it  has  been  expressly  provided  in  the  Articles 
of  War  1  that  the  judge-advocate  shall  no  longer  act  as  prosecutor,  or 
appear,  as  a  witness  for  the  Government,  during  the  progress  of  the  trial;1 
his  duties  being  restricted  to  the  summoning  of  witnesses,** the  administration 
of  oaths,  the  preparation  of  the  record  of  proceedings,  and  advising  the  court 
in  matters  of  law. 

So  much  of  the  first  clause  of  this  Article  as  authorizes  the  judge-advo- 
cate to  depute  "  some  person  "  to  prosecute  for  him  is  now  practically 
obsolete.  In  the  British  Articles  of  1774  the  Judge- Advocate  General  was 
vested  with  authority  to  "  depute  "  a  person  to  represent  him  in  the  capacity 
of  public  prosecutor.  In  the  early  American  Articles  the  principal  officer 
of  the  Judge- Advocate  General's  Department  was  styled  indifferently  Judge- 
Advocate  and  Judge- Advocate  General,  and  he  was  similarly  empowered  to 
depute  a  suitable  officer  to  conduct  prosecutions  in  behalf  of  the  United 
States.  The  Act  of  March  16,  1802,"  vested  the  power  to  appoint  "  a  fit 
person  to  act  as  Judge- Advocate  "  in  the  President  of  the  United  States,  and 
in  cases  where  the  President  shall  not  have  made  such  appointment  the 
Brigadier-General/  or  the  president  of  the  court  may  make  the  same.'* 
This  provision  was  not  incorporated  in  the  Articles  of  1806,  although  the 
power  to  prosecute  is  there  vested  in  "  the  Judge- Advocate,  or  some  person 
deputed  by  him,  or  by  the  general  or  officer  commanding  the  army,  detach- 
ment, or  garrison."  The  office  of  Judge- Advocate,  or  Judge- Advocate 
General,  was  not  in  existence  between  April  10,  1806,  the  date  of  the  adop- 
tion of  the  Articles  of  that  year,  and  March  2,  1849,  the  date  upon  which 

1  Article  163,  British  Code  of  1860. 
•  Clode,  Mil.  Law,  110. 

1  Stat,  at  Large,  132.     The  brigadier-general  here  referred  to  being  the  senior  officer 
of  the  Army  as  then  constituted. 
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the  statute  reviving  the  office  of  Judge- Advocate  of  the  Army  became  opera- 
tive;1 it  was  therefore  impossible  for  the  judge-advocate  of  a  general  court- 
martial  to  have  been  " deputed"  to  act  in  such  capacity  by  that  officer. 
During  that  interval  judge-advocates  were  selected  by  convening  officers, 
acting  under  the  authority  conferred  by  the  69th  of  the  Articles  of  1806. 
In  the  Articles  of  1874,  although  the  clause  is  left  standing  as  a  part  of  the 
90th  Article,  the  power  to  appoint  jndge-advocates  is  held  to  be  derived  from 
the  authority  expressly  conferred  in  the  74th  Article  of  War. 

Article  91.  The  depositions  of  witnesses  residing  beyond  the  limits  of 
the  State,  Territory,  or  district  in  which  any  military  court  may  be  ordered 
to  sit,  if  taken  on  reasonable  notice  to  the  opposite  party  and  duly  authenti- 
cated, may  be  read  in  evidence  before  such  court  in  cases  not  capital. 

This  provision  appears  for  the  first  time  in  statutory  form  as  Article  10, 
Section  14,  of  the  Resolution  of  Congress  of  May  31, 1786.  It  was  re-enacted 
as  No.  74  of  the  Articles  of  1806.  The  present  Article  is  an  enactment  oi 
1863.'  In  the  early  history  of  court-martial  procedure  the  evidence  was  in 
many  cases' (civil  rather  than  criminal)  taken  by  affidavit  sworn  before  the 
Judge- Advocate  General/  who  would  seem  to  have  exercised  a  jnrisdiction  in 
some  respects  resembling  that  of  the  grand  jury.  As  there  was  no  express 
authority  for  the  introduction  of  depositions  in  England,  the  conclusion  is 
warranted  that  if  such  instruments  of  evidence  were  introduced  in  court- 
martial  trials  it  was  rather  from  analogy  to  the  civil  procedure,  and  was  not 
regarded  as  a  matter  of  absolute  right,  to  be  exercised  in  pursuance  of 
authority  conferred  either  by  the  Mutiny  Act  or  by  the  Articles  of  War. 
At  present  there  is  in  the  British  service  no  specific  authority  of  law  for 
the  admission  of  depositions  upon  the  trial  of  military  offenses  properly  so 
called.  Such  right  as  may  be  said  to  exist  is  based  upon  an  interpretation 
of  two  statutes4  which  permits  the  introduction  of  testimony  by  deposition 
in  the  trial  of  offenses  punishable  by  the  ordinary  criminal  law/ 

Scope  of  the  Article. — It  is  the  purpose  of  this  Article,  in  its  application 
to  cases  properly  falling  within  its  scope,  to  provide  a  means  of  securing  the 
testimony  of  witnesses  who  reside  at  a  considerable  distance  from  the  place 
in  which  the  court  may  be  ordered  to  sit.  While  the  statute  is  in  general 
permissive  in  character,  there  are  some  cases  in  which  its  operation  is  rather 
directory  than  affirmative  or  permissive  merely. 

An  accused  party,  therefore,  cannot  be  deemed  to  be  entitled  to  have  a 
witness  summoned  from  a  distance  whose  military  or  administrative  duties 
are  of  such  a  character  that  they  cannot  be  left  without  serious  prejudice  to 
the  public  interests.     Article  VI  of  the  Amendments  to  the  Constitution, 

1  9  Stat,  at  Large,  861. 

•  Section  29,  Act  of  March  8,  1808  (12  Stat,  at  Large,  786). 

•  Clode,  Mil.  Law,  127. 

4  11  and  12  Vict.,  ch.  42,  sec.  17,  and  80  and  81  Vict.,  eh.  85,  86. 

•  Manual  of  Mil.  Law,  86. 
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declaring  that  the  accused  shall  be  entitled  "  to  be  confronted  with  the  wit- 
nesses against  him,"  applies  only  to  cases  before  the  United  States  courts.1 

Where  the  evidence  of  high  offioers  or  public  officiate — as  a  department 
commander,  or  chief  of  a  bureau  of  the  War  Department — is  required  before 
a  court-martial,— especially  if  the  court  is  assembled  at  a  distant  point, — 
it  should  be  taken  by  deposition  if  authorized  under  this  Article.  Such 
officers  should  not  be  required  to  leave  their  public  duties  to  attend  as  wit- 
n  esses,  except  where  their  depositions  will  not  be  admissible,  and  where  the 
case  is  one  of  special  importance  and  their  testimony  is  essential.* 

In  respect  to  the  cases  brought  within  its  operation  by  the  Article,  how- 
ever, its  terms  are  mandatory,  and  a  deposition  cannot  be  read  in  evidence 
in  a  capital  case — as  in  a  case  of  a  violation  of  Article  21,  or  a  case  of  a  spy, 
or  one  of  desertion  in  time  of  war;  otherwise  in  a  case  of  desertion  in  time 
of  peace.  Nor  is  the  deposition  admissible  of  a  witness  who  resides  in  the 
State,  district,  etc.,  within  which  the  court  is  held,  except  by  consent.* 

The  deposition  must  also  be  "duly  authenticated."  The  Article,  in 
specifying  that  the  deposition,  to  be  admissible  in  evidence,  shall  be  "  duly 
authenticated,"  makes  it  essential  that  the  same  shall  be  sworn  to  before, 
i.e.,  taken  under  an  oath  administered  by,  an  official  competent  to  administer 
oaths  for  such  purpose.  A  deposition  should  now  be  sworn  to  before  one  of 
the  military  officers  specified  in  the  Act  of  July  27,  1892/  or,  if  such  an 
officer  be  not  accessible,  by  a  civil  official  competent  to  administer  oaths  in 
general.  An  official,  empowered  to  administer  oaths  only  for -a  certain 
special  purpose  or  purposes  cannot  legally  qualify  a  witness  whose  deposition 
is  sought  to  be  taken  under  this  Article.* 

1  Dig.  J.  A.  Gen.,  753,  par.  10.  Thus  where  the  offense  charged -is  not  capital,  and  a. 
deposition  may  therefore  legally  be  taken  under  the  91st  Article  of  "War,  the  Secretary 
of  War  will  not  in  general  authorize  the  personal  attendance  at  the  place  of  trial  of 
a  witness  whose  office  or  duty  makes  it  necessary  or  most  important  that  he  should 
remain  elsewhere.    Ibid. 

9  Ibid.,  104.  par.  2.  The  Secretary  of  War  should  not  be  required  to  attend  as  a  wit- 
ness, or  to  give  his  deposition  in  a  military  case,  where  the  chief  of  a  staff  corps  or 
other  officer  in  whose  bureau  the  evidence  sought  is  matter  of  record,  or  who  is  per- 
sonally  acquainted  with  the  facts  desired  to  be  proved,  can  attend  or  depose  in  his  stead. 
Ibid. 

8  Ibid.,  104.  par.  1.  Note  the  remarks  of  the  reviewing  authority  in  G.  C.  M.  O. 
102,  Dept.  of  the  East,  1871 ;  do.  1,  Division  of  South,  1875. 

4  Sec.  4  of  the  Act  of  July  27,  1892,  (27  Stat,  at  Large,  278.)  provides  that  judge- 
advocates  of  departments  and  of  courts-martial,  and  the  trial  officers  of  summary  courts, 
arc  hereby  authorized  to  administer  oaths  for  the  purposes  of  the  administration  of  mili- 
tary justice  and  for  other  purposes  of  military  administration. 

The  Act  of  July  27,  1892,  c.  272,  s.  4,  in  authorizing  certain  military  officers  to 
administer  certain  oaths,  does  uot,  of  course,  affect  the  power  of  other  officials  to 
administer  such  oaths  who  mav  have  been  authorized  to  administer  them  before  the 
passage  of  the  Act.  Such  officials  may  still  administer  the  same,  and,  when  doing  so, 
should  be  paid  their  fees  as  notaries,  commissioners,  etc.,  as  before.  But.  to  avoid 
expense,  it  is  desirable  to  resort  to  the  officers  empowered  by  the  statute,  where  prac- 
ticable.    Dig.  J.  A.  Gen.,  539,  par.  4. 

*  Dig.  J.  A.  Gen.„  105,  par.  9. 
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A  court-martial  has  no  power  to  qualify  or  authorize  a  commanding 
officer,  or  any  other  officer  or  person,  to  take  a  deposition  or  administer  an 
oath.1 

A  deposition,  introduced  by  either  party,  which  is  not  "duly  authenti- 
cated "  should  not  be  admitted  in  evidence  by  the  court,  although  the  other 
party  may  not  object.  A  deposition  would  be  thus  irregular  and  inadmis- 
sible where  it  failed  to  show  that  the  officer  by  whom  it  was  taken  was 
authorized  to  take  it,  or  that  he  was  qualified  to  administer  the  oath  to  the 
witness." 

Procedure. — The  judge-advocate,  in  forwarding  the  interrogatories  for  a 
deposition,  should  transmit  with  them  a  subpoena  (in  duplicate)  requiring 
the  witness  to  appear,  at  a  stated  place  and  date,  before  a  certain  person  who 
is  to  take  the  deposition.  Particulars  not  ascertained  may  be  left  blank  to 
be  supplied  by  the  officer  or  person  by  whom  the  subpoena  is  served.  When 
the  deposition  has  been  duly  taken  and  returned,  the  judge-advocate  should 
transmit  to  the  witness  (or  to  some  officer,  etc.,  for  him)  the  usual  certificate 
of  attendance  (accompanied  by  a  copy  of  the  convening  order),  the  duration 
of  the  attendance  to  be  ascertained  from  the  deposition.' 

The  officer  detailed  to  have  a  deposition  taken,  i.e.,  to  see  to  its  being 
taken,  should,  before  serving  the  subpoena,  complete  it,  if  necessary,  by 
inserting  the  name  and  official  designation  of  the  notary  (or  other  official 
having  authority  to  administer  the  oath)  before  whom  it  is  to  be  taken,  and 
the  date  on  which,  and  the  place  where  it  is  propofeed  to  take  it.  And  when 
the  deposition  has  been  duly  taken,  he  should  certify  it  as  so  taken,  and 
transmit  it  in  a  sealed  package  to  the  president  of  the  court.4 

Civilian  witnesses  who  duly  give  their  depositions  under  this  Article  are 
entitled  to  the  same  fees  and  allowances  as  are  witnesses  who  duly  attend  the 
court  in  person.*  The  voucher  to  enable  such  a  witness  to  obtain  his  dues 
should  simply  set  forth  the  facts  as  to  his  service,  substituting,  for  the  usual 
statement  in  regard  to  attendance  before  the  court,  a  statement  that  he 
duly  attended  as  a  witness  at  a  certain  time  and  place,  and  duly  gave  his 
deposition  before  a  certain  official  named.0 

1  Dig.  J.  A.  Gen.,  106,  par.  11. 

*  Ibid.,  105,  par.  8. 
*lb id.,   463,  par.  36. 

*  Ibid.,  106,  par.  15. 

6  See  Manual  for  Courts-martial,  88,  par.  1-7.  See,  also,  Circular  No.  9,  H.  Q. 
Army,  1883. 

6  Dig.  J.  A.  Gen.,  106,  par.  16.  Held  that  duly  attending  by  a  civilian  witness  before 
a  duly  authorized  official  to  give  a  deposition,  to  be  used  in  evidence  on  a  military  trial, 
was  to  be  regarded  as  practically  equivalent  to  attending  a  court-martial,  and  that  the 
deponent  was  entitled  to  be  paid  the  usual  allowances  (i.e.,  the  same  as  those  of  wit- 
nesses appearing  before  the  court)  out  of  the  regular  appropriation  for  the  "  compensa- 
tion of  witnesses  attending  before  courts-martial."    Ibid.,  759,  par.  86. 

Held  that  the  sum  of  $8,  disbursed  by  an  officer  ordered  to  procure  a  deposition  to  be 
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Admission  in  Evidence. — This  Article,  in  any  case  within  its  terms  and 
in  which  its  conditions  are  complied  with,  entitles  either  party  to  have 
depositions  taken  and  "read  in  evidence."  The  court  alone  has  no  power 
to  decide  that  a  deposition,  where  legal  and  material,  shall  not  be  taken.1 

A  deposition  duly  taken,  under  the  Article,  on  the  part  of  the  prosecu- 
tion, is  not  subject  to  objection  by  the  accused  and  cannot  be  rejected  by  the 
court  merely  upon  the  ground  that  it  is  declared  in  the  Sixth  Amendment  to 
the  Constitution  that  "  in  all  criminal  prosecutions  the  accused  shall  enjoy 
the  right  *  *  *  to  be  confronted  with  the  witnesses  against  him."  This 
constitutional  provision  has  no  application  to  courts-martial;  the  "criminal 
prosecutions  "  referred  to  are  prosecutions  in  the  United  States  civil  courts.* 

The  party  at  whose  instance  a  deposition  has  been  taken  cannot  be 
admitted,  against  the  objection  of  the  other  party,  to  introduce  only  such 
parts  of  the  deposition  as  are  favorable  to  him  or  as  he  may  elect  to  use;  he 
must  offer  the  deposition  in  evidence  as  a  whole  or  not  offer  it  at  all.' 

If  the  party  at  whose  instance  a  deposition  has  been  taken  decides  not  to 
put  it  in,  it  may  be  read  in  evidence  by  the  other  party.  One  party  cannot 
withhold  a  deposition  (duly  taken  and  admissible  under  this  Article)  against 
the  consent  of  the  other.4 

Questions  as  to  the  competency  or  credibility  of  the  deponent  are  deter- 
mined by  the  court,  and  the  deposition  of  an  incompetent  deponent,  though 
formal  and  properly  obtained  aud  not  subject  to  exception  in  respect  to 
validity  of  execution,  is  not  admissible,  in  evidence  at  a  trial  by  court- 
martial.  ' 

ARTICLE  92.  All  persons  who  give  evidence  before  a  court-martial  shall 
be  examined  on  oath  or  affirmation  in  the  folloioing  form :  "  You  swear  (or 
affirm)  that  the  evidence  you  shall  give,  in  the  case  now  in  hearing,  shall  be 
the  truthy  the  whole  truth,  and  nothing  but  the  truth.     So  help  you  God" 

The  swearing  of  witnesses  was  first  required  by  the  Articles  of  1666, 
which  authorized  the  judge-advocate  "  to  send  for  witnesses,  and  to  admin- 
ister an  oath,  in  order  to  the  examination  and  trial  of  all  offenses."  Prince 
Rupert's  Code  and  the  Articles  of  1672  and  1686  were  silent  on  this  subject; 
but  those  of  1717  directed  "that  all  witnesses  should  be  examined  upon 
oath."     In  the  Articles  of  1748,  and  in  those  subsequently  issued  until  the 

taken,  as  a  payment  to  a  justice  of  the  peace  before  whom  the  deposition  was  given, 
would  legally  be  reimbursed,  on  the  presentation  of  a  proper  voucher,  by  the  Quarter- 
master Department,  out  of  the  appropriation  for  the  expenses  of  witnesses  before  courts* 
martial.    Ibid.,  107,  par.  17. 

!  Dig.  J.  A.  Gen.,  105,  par.  7. 

*/Wtf.,107,  par.  18. 

*Ibid.t  104,  par.  8. 

4 Ibid.,  105.  par.  4. 

1  Where  a  deposition  introduced  by  the  prosecution,  though  legal,  was  incomplete. 
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year  1805,  the  oaths  were  imposed  only  in  cases  tried  before  general  courts; 
but  in  the  year  1805  (against  the  advice  of  many  general  officers,  including 
the  Duke  of  Wellington)  Parliament  for  the  first  time  imposed  oaths  npon 
the  judges  and  witnesses  in  regimental  courts.1 

Article  8,  Section  15,  of  the  British  Code  of  1774  contained  the  require- 
ment that  "all  persons  who  give  evidence  before  a  general  court-martial  are 
to  be  examined  upon  oath  ";  which  is  repeated  in  Article  5,  Section  14,  of 
the  American  Code  of  1776,  and  in  Article  8,  Section  14,  of  the  Resolution 
of  Congress  of  May  31,  1786;  in  which,  also,  for  the  first  time  an  affirma- 
tion is  authorized.  The  present  form  of  witnesses'  oath  was  first  prescribed 
in  No.  73  of  the  Articles  of  1806,  which  was  re-enacted  as  No.  92  of  the 
Articles  of  1874.  The  ancient  procedure  of  the  regimental  and  garrison 
courts-martial,  being  to  a  great  extent  summary  in  character,  did  not 
require  the  administration  of  oaths  to  either  members  or  witnesses.  They 
were  first  authorized  as  to  such  courts  in  England  in  1805.'  An  oath  was 
first  required  to  be  administered  to  all  witnesses  by  Article  8,  Section  14,  of 
the  Resolution  of  Congress  of  May  31,  1786. 

The  Article  prescribes  a  single  form  of  oath  or  affirmation  to  be  taken 
by  all  witnesses.  The  Constitution,  however,  has  provided *  that  Congress 
shall  make  no  law  prohibiting  the  free  exercise  of  religion.  Where,  there- 
fore, the  prescribed  form  is  not  in  accordance  with  the  religious  tenets  of  a 
witness,  he  should  be  permitted  to  be  sworn  according  to  the  ceremonies  of 
his  own  faith  or  as  he  may  deem  binding  on  his  conscience.4 

The  Article  does  not  prescribe  by  whom  the  oath  shall  be  administered. 
By  the  custom  of  the  service  it  is  administered  by  the  judge-advocate/ 
When  the  judge-advocate  himself  takes  the  witness-stand,  he  is  properly 
sworn  by  the  president  of  the  court9 

but  the  defect  was  waived  by  the  accused,  it  has  been  held  that  the  prosecution  was 
estopped  from  afterwards  questioning  it  as  competent  evidence.  Ibid.,  106,  par.  14. 
Where  the  judge-advocate  offered  in  evidence,  on  the  part  of  the  prosecution,  a  deposi- 
tion which  proved  to  have  been  given  by  a  person  other  than  the  one  to  whom  the  inter- 
rogatories were  addressed,  and  the  accused  objected  to  its  introduction,  but  the  objection 
was  overruled  by  the  court,  held  error ;  the  fact  that  the  intended  deponent  was  but  the 
agent,  in  the  transaction  inquired  about,  of  the  person  who  actually  furnished  the 
deposition,  not  being  sufficient  to  make  such  deposition  admissible  except  by  consent  of 
parties.  Dig.  J.  A.  Gen.,  105,  par.  6.  See  Gen.  Court-martial  Order  No.  9,  H.  Q. 
Armv,  1879. 

The  provisions  of  Sections  866-870,  Revised  Statutes,  relate  to  depositions  in  the 
United  States  courts  and  have  no  application  to  courts-martial,  which  are  no  part  of  the 
United  States  judiciary.  Held,  therefore,  that  there  was  no  authority  whatever  for  pre- 
scribing, as  was  done  in  General  Order  3,  Department  of  Texas,  1888.  that  the  laws  of 
Texas  in  regard  to  the  taking  of  depositions  should  govern  depositions  in  military  courts 
held  within  that  State.     Ibid.,  par.  19. 

1  Clode,  Mil.  Law,  126. 

•45  Geo.  III.,  oh.  16.  sec.  17.  No  form  of  oath,  however,  is  prescribed  by  statute,  or 
by  the  Articles  of  War  in  the  British  service. 

1  Article  I  of  Amendments. 

4  Dig.  J.  A.  Gen.,  107,  par.  1;  I.  Greenleaf,  §  871;  O'Brien,  260. 

•  lHd.t  108,  par.  2;  see  Sec.  4,  Act  of  July  27,  1892  (27  Stat,  at  Large,  278). 

•  2Wtf.,  par.  2. 
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A  witness  who  has  once  been  sworn  and  has  testified  is  not  required  to 
be  resworn  on  being  subsequently  recalled  to  the  stand  by  either  party. 
The  reswearing,  however,  of  such  a  witness  will  not  affect  the  legal  validity 
of  the  proceedings  or  sentence.1 

Article  93.  A  court-martial  shall,  for  reasonable  cause,  grant  a  contin- 
uance to  either  party  for  such  time,  and  as  often  as  may  appear  to  be  just: 
provided  that  if  the  prisoner  be  in  close  confinement,  the  trial  shall  not  le 
delayed  for  a  period  longer  than  sixty  days. 

This  provision  first  appeared  in  statutory  form  as  Section  29  of  the  Act 
of  March  3,  1863  ;■  prior  to  that  date  the  matter  was  regulated  by  custom  of 
service. 

Eeasonable  Cause. — What  constitutes  "  reasonable  cause,"  within  the 
meaning  of  the  Article,  is  a  matter  for  the  determination  of  the  court. 
Where,  however,  such  "  reasonable  cause  "  is,  in  the  judgment  of  the  court, 
exhibited,  the  party  is  entitled  to  some  continuance  under  the  Article.1  A 
refusal,  indeed,  by  the  court  to  grant  such  continuance  will  not  invalidate 
the  proceedings,  but,  if  the  accused  has  thus  been  prejudiced  in  his  defense, 
may  properly  constitute  good  ground  for  disapproving  the  sentence,4  or  for 
mitigating  or  partially  remitting  the  punishment.* 

Procedure. — In  making  an  application  for  a  continuance  or  postponement 
under  this  article  on  account  of  the  absence  of  a  witness,  it  should  distinctly 
appear  in  the  affidavit  of  the  applicant  that  the  witness  is  material  and 

1  Dig.  J.  A.  Gen.,  107,  par.  3. 

•  12  Stat,  at  Large,  736. 

1  It  would  properly  be  so  held  upon  common-law  principles,  even  independently  of 
the  positive  terms  of  the  Article.  In  Rex  vs.  D'Eon,  1  W.  Black. ,  514,  it  was  declared  by 
Lord  Mansfield  that  "  no  crime  is  so  great,  no  proceedings  so  instantaneous,  but  that 
upon  sufficient  grounds  the  trial  may  be  put  off."    Dig.  J.  A.  Gen.,  109,  par.  2. 

*  See  G.  C.  M.  O.  85,  War  Dept.,  1867;  do.  128,  Hdqrs.  of  Army,  1876;  G.  O.  24, 
Dept.  of  Arizona,  1874. 

6  Dig.  J.  A  Gen.,  109,  par.  2.  Where  an  accused  soldier,  by  reason  of  his  regimeot 
bavin?  beeu  moved  a  long  distance  since  his  arrest,  was  separated  at  his  trial  from  cer- 
tain witnesses  material  to  his  defense,  held  that  he  was  entitled  to  a  reasonable  continu- 
ance for  the  purpose  of  procuring  their  attendance  or  their  depositions.    Ibid.,  par  3. 

That  the  charges  and  specifications  upon  which  an  accused  is  arraigned  differ  in  a 
material  particular  from  those  contained  in  the  copy  served  upon  him  before  arraign- 
ment may  well  constitute  a  sufficient  ground  for  granting  him  additional  time  for  the 
preparation  of  his  defense.    Ibid.,  par.  4. 

Where  after  arraignment  a  material  and  substantial  amendment  is  allowed  by  the 
court  to  be  made  by  the  judge-advocate  in  a  specification,  the  effect  of  which  amend- 
ment is  to  necessitate  or  make  desirable  a  further  preparation  for  his  defense  on  the  part 
of  the  accused,  a  reasonable  postponement  for  this  purpose  will  in  general  properly  be 
granted  by  the  court.     Dig.  J.  A.  Gen.,  109,  par.  5. 

It  is  in  general  good  ground  for  a  reasonable  continuance  that  the  accused  needs 
time  to  procure  the  assistance  of  counsel  if  it  is  made  to  appear  that  such  counsel  can 
probably  be  obtained  within  the  time  asked,  and  that  the  accused  Is  not  chargeable 
with  remissness  in  not  having  already  provided  himself  with  counsel  Ibid.,  1109 
par.  6. 
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why,  and  that  the  party  has  used  due  diligence  to  procure  his  attendance, 
and  has  reasonable  ground  to  believe,  and  does  believe,  that  he  will  be  able 
to  procure  such  attendance  within  a  reasonable  time  stated.1 

While  the  court  may  refuse  the  application  if  the  conditions  above  set 
fortli  be  not  fulfilled,  it  may,  in  its  discretion,  refrain  from  insisting  that  the 
same  be*  strictly  complied  with,  and  accept  a  modified  form.*  It  should, 
however,  in  all  cases  require  that  the  desired  evidence  appear,  or  be  shown 
to  be,  material  and  not  merely  cumulative,*  and  that  to  await  its  production 
will  not  delay  the  trial  for  an  unreasonable  period.  It  should  also,  in 
general,  before  granting  the  continuance,  be  assured  that  the  absence  of  the 
witness  is  not  owing  to  any  neglect  on  the  part  of  the  applicant.  This 
feature,  however,  will  not  be  so  much  insisted  upon  in  military  as  in  civil 
cases.4 

1  Dig.  J.  A.  Gen.,  108,  par.  1;  Manual  for  Courts- martial,  p.  29,  par.  2. 

*  It  is  not  the  practice  of  courts- martial  to  admit  counter-affidavits  from  the  opposite 
party  as  to  what  the  absent  witness  would  testify.  And  as  to  the  civil  practice,  see 
Williams  vs.  State,  6  Nebraska,  334. 

'Compare  People  vs.  Thompson,  4  Cal.,  288;  Parker  vs.  State,  55  Miss.,  414. 

4  Dig.  J.  A.  Gen.,  108,  par.  1.  A  military  accused  cannot  be  charged  with  laches  in 
not  procuring  the  attendance  at  his  trial  of  a  witness  who  is  prevented  from  being  pres- 
ent by  superior  military  authority.  Thus  in  a  case  in  G.  O.  08,  Dept.  of  Dakota,  1872, 
an  accused  soldier  was  held  entitled  to  a  continuance  till  the  return  of  material  witnesses 
then  absent  on  an  Indian  expedition. 

Postponements. — Postponements,  strictly  speaking,  are  granted  by  the  convening 
authority  in  virtue  of  his  power  to  constitute  courts-martial ;  continuances  are  granted 
by  the  court  itself  under  the  authority  conferred  by  the  above  Article.  The  subject  of 
postponements  is  regulated  by  the  officer  appointing  the  court,  in  accordance  with  the 
following  requirements  of  the  Manual  for  Courts  martial : 

If  postponement  is  necessary,  application  therefor  should  properly  be  made  to  the 
convening  authority  before  the  accused  is  arraigned.* 

Application  for  extended  delay  will,  when  practicable,  be  made  to  the  authority 
appointing  the  court.  When  made  to  the  court,  and  if  in  the  opinion  of  the  court  it  is 
well  founded,  it  will  be  referred  to  the  convening  authority  to  decide  whether  the  court 
shall  be  adjourned  or  dissolved.! 

The  94th  Article  of  War,  which  was  repealed  by  Section  2  of  the  Act  of  March  2, 1901 
(31  Stats,  at  Large,  951),  contained  the  requirement  that  "Proceedings  of  trials  shall  be 
carried  on  only  between  the  hours  of  eight  in  the  morning  and  three  in  the  afternoon, 
excepting  in  cases  which,  in  the  opinion  of  the  officer  appointing  the  court,  require 
immediate  example." 

The  hours  of  session  were  fixed  at  from  8  a.m.  to  1  p.m.  in  the  first  Mutiny  Act.  In 
Article  9,  Section  15,  of  the  British  Code  of  1774  the  period  of  each  day  within  which 
courts-martial  may  lawfully  sit  is  fixed  at  from  eight  in  the  morning  to  three  in  the  after- 
noon "except  in  cases  which  require  an  immediate  example."  This  provision  was 
adopted  as  Article  7,  Section  14,  of  the  Articles  of  1776,  and  as  Article  11,  Section  14,  of 
the  Resolution  of  Congress  of  May  81,  1786,  in  which  for'  the  first  time  the  power  to  ad- 
judge the  necessity  for  sitting  beyond  the  statutory  hours  is  vested  in  the  convening 
authority.  As  so  modified,  the  clause  was  re-enacted  as  No.  75  of  the  Articles  of  1806, 
and  as  Article  94  of  the  revision  of  1874 

There  is  now  no  requirement  of  law  which  prescribes  the  hours  of  session  of  courts- 
martial,  which  are  regulated  by  the  court  itself,  in  the  exercise  of  the  general  discretion  in 
respect  to  matters  of  procedure  which  is  vested  in  it,  by  the  rules  of  parliamentary  pro- 
cedure.    Since  the  repeal  of  the  94th  Article  it  is  of  course  no  longer  legally  necessary 

*  Manual  for  Courts-martial,  p.  29,  par.  1. 
t  Ibid.,  par.  8. 
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ABTICLE  95.  Members  of  a  court-martial  in  giving  their  votes  shall 
begin  with  the  youngest  in  commission. 

This  provision  does  not  appear  in  the  Prince  Eupert  Code.  In  the 
"  English  Military  Discipline  "  of  James  II.  it  is  provided  that  "  the  Cap- 
tains shall  sit  according  to  rank,  the  Lieutentants,  Sub-Lieutenants,  and 
Ensigns  have  right  to  enter  the  Boom  where  the  Councel  of  War  (or  Court 
Martial)  is  held.  But  they  are  to  stand  at  the  Captains  backs  with  their 
hats  off,  and  have  no  Vote."  The  same  Article  contained  the  requirement 
that  "  the  youngest  Officer  gives  his  Opinion  first,  and  the  rest  in  order  till 
it  comes  to  the  President,  who  speaks  last."  Article  7,  Section  15,  of  the 
British  Code  of  1774  provides  that  members,  "  in  the  giving  of  Votes,  are  to 
begin  with  the  youngest. "  The  American  Articles  of  1776  contain  the  same 
provision;  at  the  end  of  the  clause,  however,  the  words  "in  commission" 
^ire  added.  In  this  form  the  clause  appears  as  the  last  clause  of  No.  72  of 
the  Articles  of  1806  and  as  No.  95  of  the  Articles  of  1874. 

ABTICLE  96.  No  person  shall  be  sentenced  to  suffer  death  except  by  the 
concurrence  of  two-thirds  of  the  members  of  a  general  court-martial  and  in 
the  cases  herein  expressly  mentioned. 

The  death-penalty,  either  in  the  form  of  a  mandatory  or  discretionary 
sentence,  appears  with  great  frequency  in  the  earlier  codes  of  military  law. 
The  cases  in  which  it  is  authorized  to  be  inflicted,  however,  diminish  in 
number  with  the  advance  of  civilization  and  the  improvement  of  military 
•discipline.  The  first  Mutiny  Act  contained  the  requirement  that  in  all  cases 
"  where  the  offender  may  be  punished  with  death,  the  Judges  were  to  be 
.sworn  upon  the  Holy  Evangelists  well  and  truly  to  try  and  determine,  etc., 
*  *  *  and  nine  of  them  at  least  were  to  concur  in  the  sentence.9'  Article  8, 
Section  15,  of  the  British  Code  of  1774  contained  the. requirement  that  "  no 
.sentence  of  death  shall  be  given  against  any  offender,  *  *  *  unless  Nine 
officers  present  shall  concur  therein."  This  provision  was  repeated  in 
Article  5,  Section  14,  of  the  American  Articles  of  1776,  and  as  Article  8, 
rSection  14,  of  the  Resolution  of  Congress  of  May  31, 1786,  and  as  No.  87  of 
the  Articles  of  1896,  which  contained  the  added  requirement  that  no  death- 
sentences  were  to  be  imposed  "except  in  the  cases  herein  expressly  men- 
tioned."    In  this  form  it  was  re-enacted  as  No.  96  of  the  Articles  of  1874. ' 


that  the  record  should  show  affirmatively  the  hoars  of  meeting  and  adjournment. 
With  a  view  to  show  the  correct  sequence  of  trials,  when  more  than  one  takes  place 
on  the  same  day,  it  is  proper  and,  indeed,  the  best  practice  that  the  hour  of  meeting  and 
adjournment  should  be  set  forth  in  the  record. 

1  Though  it  has  sometimes  been  viewed  otherwise,  it  is  deemed  quite  clear  upon  the 
terms  of  the  present  Article  that  it  is  not  necessary  to  the  legality  of  a  death-sentence 
*hat  two  thirds  of  the  court  should  have  concurred  in  the  finding  as  well  as  the  sen- 
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ABTICLS  97.  No  person  in  the  military  service  shall,  under  the  sentence 
of  a  court-martial,  be  punished  by  confinement  in  a  penitentiary  unless  the 
offense  of  which  he  may  be  convicted  would,  by  some  statute  of  the  United 
States,  or  by  some  statute  of  the  State,  Territory,  or  District  in  which  such 
offense  may  be  committed,  or  by  the  common  law  as  the  same  exists  in  such 
State,  Territory,  or  District,  subject  such  convict  to  such  punishment. 

This  enactment,  which  is  peculiar  to  the  military  jurisprudence  of  the 
United  States,  is  in  substance  a  legislative  recognition  of  the  principle  that 
military  offenses,  as  such,  are  not  felonies,  and  that  conviction  of  such 
offenses  should  involve  none  of  the  disabilities  which  attach  to  the  status  of 
felony  at  common  law.  The  status  of  felony,  in  the  criminal  practice  of  the 
United  States,  is  either  created  by  statute,  in  the  enactment  describing  a 
particular  offense  and  defining  its  punishment,  or  is  determined  by  the  place 
in  which  the  sentence,  if  of  imprisonment  or  confinement,  is  to  be  executed. 
If  such  sentence  involves  confinement  in  a  State  prison  or  penitentiary,  the 
punishment  is  infamous  and,  as  such,  operates  to  confer  some  of  the 
disabilities  incident  to  felony.  As  military  offenses  properly  so  called,  such 
sa  desertion,  disobedience  of  orders,  neglect  of  duty,  and  the  like,  are  not 
felonies,  it  was  not  the  intention  of  Congress  that  any  of  the  consequences  of 
felony  should  attach  to  any  officer  or  soldier  who  was  convicted  of  them ;  as 
a  result  Congress  in  1863  enacted  this  Article,  the  operation  of  which  is  to 
restrict  sentences  of  imprisonment  in  State  prisons  and  penitentiaries  to 
offenses  which  "  would,  by  some  statute  of  the  united  States,  or  by  some 

tence.*  Further,  in  the  absence  of  any  requirement  to  that  effect  in  the  Article,  it  is  not 
deemed  essential  to  (he  validity  of  the  sentence  that  the  record  should  state  the  fact  that 
two-thirds  of  the  court  concurred  therein.  The  practice,  however,  has  been  to  add  such 
a  statement.    Dig.  J.  A.  Gen.,  112,  par.  1 

A  senteuce  of  death  imposed  by  a  court-martial  upon  a  conviction  of  several  distinct 
offenses  will  be  authorized  and  legal  if  any  one  of  such  offenses  is  made  capitally  pun- 
ishable by  the  Articles  of  War,  although  the  other  offenses  may  not  be  so  punishable. 
Ibid.,  par.  2. 

A  court-martial  in  imposing  a  death-sentence  should  not  designate  a  time  or  place 
for  its  execution,  such  a  designation  not  being  within  its  province,  but  pertaining  to 
that  of  the  reviewing  authority.  If  it  does  so  designate,  this  part  of  the  sentence  may 
be  disregarded,  and  a  different  time  or  place  fixed  by  the  commanding  geueral.  Ibid., 
par.  8. 

Where  a  death -sentence  imposed  by  a  court-martial  has  been  directed  by  the  proper 
authority  to  be  executed  on  a  particular  day,  and  this  day,  owing  to  some  exig*  ncy  of 
the  service,  has  gone  by  without  the  sentence  being  executed,  it  is  competent  for  the 
same  authority  or  his  proper  superior  to  name  another  day  for  the  purpose,  the  time  of 
its  execution  being  an  immaterial  element  of  this  punishment. f    Ibid.,  par.  4. 

*  Compare  McNaghten,  190. 

t  It  was  held  by  the  Supreme  Court  in  Coleman  vt.  Tennessee  (7  Otto,  619.  590)  that  a  soldier  who 
bad  been  convicted  of  murder  and  sentenced  to  death  by  a  general  court-martial  in  May.  186.%  but  the 
execution  of  who**  sentence  had  be«»n  meanwhile  deferred  by  reason  of  his  escape  and  the  pendency 
of  civil  proceeding*  in  his  case,  might  at  the  dnte  of  the  ruling  (October  term,  1878)  "  be  delivered  ud 
to  the  military  authorities  of  the  United  States,  to  be  d^alt  with  as  required  by  law." 

More  recently  (May.  1879, 10  Opins.,  849)  it  has  be*»n  held  in  this  case  by  the  Attorney-General  that 
the  death-sentence  might  legally  be  executed  notwithstanding  the  fact  that  the  soldier  had  meanwhile 
been  discharged  from  the  service,  such  discharge,  while  formally  separating  the  party  from  the  Army, 
being  viewed  as  not  affecting  his  legal  status  as  a  military  convict.  But  in  view  of  all  the  circumstances 
of  the  case  it  was  recommended  that  the  sentence  be  commuted  to  imprisonment  for  life  or  a  term  of 
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statute  of  the  State,  Territory,  or  District  in  which  such  offense  may  be 
committed,  or  by  the  common  law  as  the  same  exists  in  such  State,  Terri- 
tory, or  District,  subject  such  convict  to  such  punishment." 

As  this  Article,  by  necessary  implication,  prohibits  the  imposition  of 
confinement  in  a  penitentiary  as  a  punishment  for  offenses  of  a  purely  or 
exclusively  military  character,1  it  follows  that  a  sentence  of  penitentiary 
confinement  in  a  case  of  a  purely  military  offense  is  wholly  unauthorized  and 
should  be  disapproved.  Effect  cannot  be  given  to  such  a  sentence  by  com- 
muting it  to  confinement  in  a  military  prison,  or  to  some  other  punishment 
which  would  be  legal  for  such  offense.  Nor,  in  case  of  such  an  offense, 
can  a  severer  penalty,  as  death,  be  commuted  to  confinement  in  a  peniten- 
tiary.* 

An  offense  charged  as  "conduct  to  the  prejudice  of  good  order  and  mili- 
tary discipline,"  which,  however,  is  in  fact  a  larceny,'  embezzlement,  violent 
crime,  or  other  offense  made  punishable  with  penitentiary  confinement  by 
the  law  of  the  State,  etc.,  may  legally  be  visited  with  this  punishment.4 

The  term  "  penitentiary,"  as  employed  in  this  Article,  has  reference  to 
civil  prisons  only — as  the  penitentiary  of  the  United  States  or  District  of 
Columbia  at  Washington,  the  public  prisons  or  penitentiaries  of  the  different 
States,  and  the  penitentiaries  "erected  by  the  United  States  "  *  in  most  of 
the  Territories.     The  military  prison  at  Leavenworth  is  not  a  penitentiary 

1  Dig.  J.  A.  Gen.,  118,  par.  1. 

*  Ibid.,  par.  2.  Nor  can  penitentiary  confinement  be  legalized  as  a  punishment  for 
purely  military  offenses  by  designating  a  penitentiary  as  a  "  military  prison,"  and  order- 
ing the  confinement  there  of  soldiers  sentenced  to  imprisonment  on  conviction  of  such 
offenses.     Ibid.,  par.  3. 

Held  that  penitentiary  confinement  could  not  legally  be  adjudged  upon  a  conviction 
of  a  violation  of  the  21st  Article,  alleged  in  the  specification  to  have  consisted  in  the  lift- 
ing up  of  a  weapou  (a  pistol)  against  a  commanding  officer  and  discharging  it  at  him 
with  intent  to  kill.  By  charging  the  offense  under  this  Article,  the  Government  elected 
to  treat  it  as  a  purely  military  offense  subject  only  to  a  military  punishment.  So,  upon 
a  conviction  of  joining  in  a  mutiny,  in  violation  of  Article  22,  held  that  a  sentence  of 
confinement  in  a  penitentiary  would  not  be  legal  although  the  mutiny  involved  a  homi- 
cide, set  forth  in  the  specification  as  an  incidental  aggravating  circumstance.  To  have 
warranted  such  a  punishment  in  either  of  these  cases  the  Government  should  have  treated 
the  act  as  a  "  crime/'  and  charged  and  brought  it  to  trial  as  such,  under  Article  62. 
Ibid.,  115,  par.  10. 

"  Obtaining  money  under  false  pretenses  "  is  punishable  by  confinement  in  a  peni- 
tentiary by  the  laws  of  Arizona.  A  sentence  of  court-martial,  imposing  this  punishment 
on  conviction  of  an  offense  of  this  description  committed  in  this  Territory,  charged  as  a 
crime  under  Article  62,  held  authorized  by  Article  97.     Ibid.,  par.  12. 

3  In  a  case  of  larceny  the  court  should  inform  itself  as  to  whether  the  value  of  the 
property  stolen  be  not  too  small  to  permit  of  penitentiarry  confinement  for  the  offense 
under  the  local  law.  See  G.  O.  44,  Eighth  Army  Corps,  1862;  G.  C.  M.  O.  68,  Dept.  of 
the  Platte,  1872.     See,  also,  Dig.  J.  A.  Gen.,  115,  par.  18. 

4  Dig.  J.  A.  Gen.,  114,  par.  4.  So,  too,  where  the  act  is  charged  as  a  crime  under 
Article  62,  and  charge  and  specification  taken  together  show  an  offense  punishable  with 
confinement  in  a  penitentiary  by  the  law  of  the  locue  of  the  crime,  the  sentence  may 
legally  adjudge  such  a  punishment.  So  held  in  a  case  where  charge  and  specification 
together  made  out  an  allegation  of  perjury  under  Sec.  5392,  Rev.  Sts.  Ibid.,  115,  par.  11. 

»  See  Sea  1893,  Rev.  Stat.,  and  the  Act  of  March  2, 1895  (27  Stat,  at  Large,  957). 
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in  the  sense  of  the  Article.     The  term  State  (or  State's)  prison  in  a  sentence 
is  equivalent  to  penitentiary.1 

A  court-martial,  in  imposing  by  its  sentence  the  punishment  of  confine- 
ment in  a  penitentiary,  is  not  required  to  follow  the  statute  of  the  United 
States  or  of  the  State,  etc.,  as  to  the  term  of  the  confinement.  It  may 
adjudge,  at  its  discretion,  a  less  or  a  greater  term  than  that  affixed  by  such 
statute  to  the  particular  offense.  At  the  same  time  the  court  will  often  do 
well  to  consult  the  statute,  as  indicating  a  reasonable  measure  of  punishment 
for  the  offense.' 

Where  a  soldier  is  sentenced  to  be  confined  in  a  penitentiary,  the  proper 
reviewing  authority  may  legally  designate  any  State  or  Territorial  peniten- 
tiary within  his  command  for  the  execution  of  the  punishment.  Where 
there  is  no  such  penitentiary  available  for  the  purpose,  or  desirable  to  be 
resorted  to,  he  will  properly  submit  the  case  to  the  Secretary  of  War  for  the 
designation  of  a  proper  penitentiary.1 

But  where  a  sentence  of  confinement  is  expressed  in  general  terms,  as 
where  it  directs  that  the  accused  shall  be  confined  "  in  such  place  or  prison 
as  the  proper  authority  may  order,"  or  in  terms  to  such  effect,  it  has  been 
held  that  the  same  may,  under  this  Article,  legally  be  executed  by  the  com- 
mitment of  the  party  to  a  penitentiary,  to  be  designated  by  the  reviewing 
officer  or  Secretary  of  War,  provided  of  course  the  offense  is  of  such  a  nature 
as  to  warrant  this  form  of  punishment.4 

A  military  prisoner  duly  sentenced  or  committed  to  a  penitentiary 
becomes  subject  to  the  government  and  rules  of  the  institution/  A  sentence 
of  confinement  in  a  penitentiary,  however,  where  legal,  may  be  mitigated  to 
confinement  in  a  military  prison  or  at  military  post.* 

ARTICLE  98.  No  person  in  the  military  service  shall  be  punished  by  flog- 
ging, or  by  branding,  marking,  or  tattooing  on  the  body. 

»■    »    '  ■ 

1  Dig.  J.  A.  Geo.,  114,  par.  5.  Where  a  court-martial  specifically  sentences  an 
accused  to  confinement  iu  a  "military  prison,"  he  cannot  legally  be  committed  to  a 
penitentiary,  although  such  form  of  imprisonment  would  be  authorized  by  the  character 
of  his  offense.    Ibid.,  par.  9. 

*  Ibid.,  114,  par.  8. 

1  Ibid.,  par.  7.    See  paragraphs  910  and  941,  Army  Regulations'of  1895. 

4  Ibid.,  par.  9. 

1  Ibid.,  par.  6.  A  discharged  soldier  serving  a  sentence  of  confinement  in  a  State  or 
Territorial  penitentiary  still  remains  under  military  control,  at  least  so  far  as  that  his 
sentence  may,  by  competent  military  authority  or  by  the  President,  be  remitted,  or  may 
be  mitigated—as,  for  example,  to  confinement  in  a  military  prison  or  at  a  military  post. 
Where  the  place  of  confinement  is  a  State  or  Territorial  penitentiary  which  is  within  a 
department  command,  the  commander  may  legally  remit  or  mitigate  the  sentence.  But  the 
President  may  limit  this  authority  by  excluding  such  penitentiaries  from  the  department 
command.  The  function  of  remitting  the  sentences  of  discharged  soldiers  confined  in 
penitentiaries  is  now,  by  regulation,  restricted  to  the  President.*    Ibid.,  116,  par.  16. 

•  Ibid.,  116,  par.  15. 

*  The  power  to  pardon  or  mitigate  punishment  Imposed  by  a  court-martial,  vested  in  the  authority 
which  confirm*  the  proceedings,  extends  only  to  unexecuted  portions  of  a  sentence,  and  continues  only 
while  the  prisoner  remains  under  the  jurisdiction  of  that  authority ;  the  fact  that  a  soldier  has  been 
dishonorably  discharged  through  his  sentence  does  not  affect  this  power.  An  application  forclemencjr 
in  case  of  a  general  prisoner  sentenced  to  confinement  in  a  penitentiary  will  be  forwarded  to  the  Sec- 
retary of  War  for  the  action  of  the  President.    Par.  916,  A.  R.  1895. 
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The  first  limitation  upon  the  infliction  of  flogging  as  a  military  punish- 
ment appeared  in  the  provision  of  No.  87  of  the  Articles  of  1806  depriving 
general  courts-martial  of  the  power  to  award  more  than  fifty  lashes  by  way 
of  punishment  for  any  military  offense.  Flogging  was  discontinued  as  a 
punishment  by  Section  7  of  the  Act  of  May  16,  1812; '  it  was  revived,  how- 
ever, as  a  panishment  for  desertion,  and  continued  to  exist  as  such  until 
1861,  when,  by  the  Act  of  August  5th  of  that  year,  it  was  finally  abolished.* 

ARTICLE  99.  No  officer  shall  be  discharged  or  dismissed  from  the  service, 
except  by  order  of  tlie  President,  or  by  sentence  of  a  general  court-martial; 
and  in  time  of  peace  no  officer  shall  be  dismissed  except  in  pursuance  of  the 
sentence  of  a  court-martial,  or  in  mitigation  tliereof 

Article  48  of  the  Prince  Rupert  Code  provided  that  "  all  commissions 
granted  by  Us,  or  Our  General,  to  any  Officer  in  pay,  shall  be  brought  to 
the  Muster  Master,  who  is  to  record  and  enter  the  same  in  a  book  fairly 
written.  And  no  Commissioned  Officer  shall  be  allowed  in  musters,  without 
a  commission  from  Us  or  Our  General,  and  the  same  entered  with  the  Com- 
missaries-General of  the  musters,  or  their  Deputies,  who  are  required  forth- 
with, and  from  time  to  time,  to  send  the  Officers  names  to  the  Secretary  and 
Judge  Advocate  of  Our  Forces."  This  seems  to  have  been  the  first  attempt 
to  create  and  define  the  statas  of  commissioned  officers  in  the  British  military 
establishment.  Article  49  of  the  same  code  contained  the  requirement  that 
"  no  Commissioned  Officer,  after  inrollment  and  being  mustered,  shall  he 
dismiss' d  or  cashier'd,  without  order  from  Us  or  Our  General,  or  Our  General 
Court-Martial." 

This  provision,  however,  reserved  the  power  of  dismissal  to  the  sovereign, 
or  to  the  general  commanding-in-chief,  unless  such  dismissal  was  in  pursu- 
ance of  the  sentence  of  a  general  court-martial.  The  power  to  terminate  the 
engagement  of  a  commissioned  officer  by  dismissal,  upon  the  ground  that  his 
services  were  no  longer  needed,  has  been  recognized  from  the  earliest  times 
as  an  essential  incident  of  the  royal  prerogative;  the  tenure  of  military 
office  in  England  being  at  the  pleasure  of  the  sovereign.  A  similar  power 
of  summary  dismissal  was  recognized  to  exist  in  the  President,  as  an  incident 
of  his  power  to  make  appointments  to  office,  from  the  foundation  of  the 
Government  under  the  Constitution  until  1866,  when  the  enactment  of  this 
Article "  restricted  the  executive  power  of  summary  dismissal  to  a  time  of 
war. 

Dismissal  by  executive  order  is  quite  distinct  from  dismissal  by  sentence. 
The  latter  is  a  punishment;  the  former  is  removal  from  office.4    The  power 

1  2  But.  at  Large,  736. 

*  Act  of  August  5,  1861  (12  State  at  Large,  817). 

1  Act  of  July  13,  1866  (sec.  5.).  (14  Stat,  at  Large,  92).  A  similar  provision  is  con- 
tained in  Section  1229  of  the  Revised  Statutes;  see,  also.  Act  of  June  6,  1872  (17  Stat, 
at  Large  261). 

4  See  7  Opins.  At t. -Gen.,  251. 
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to  dismiss,  which,  as  being  an  incident  to  the  power  to  appoint  public 
officers,  had  been  regarded  since  1789  as  vested  in  the  President  by  the  Con- 
stitution,1 was  for  the  first  time  in  1866  expressly  divested  by  Congress  in 
so  far  as  respects  its  exercise  in  time  of  peace.1  By  the  statute  law  it  is  now 
authorized  only  in  time  of  war.* 

Procedure. — The  summary  dismissal  of  an  officer  in  time  of  war  is 
effected  by  the  issue  of  an  order  designating  the  officer  by  name;  the  cause 
may  be  stated  or  withheld,  at  the  discretion  of  the  President.  A  summary 
dismissal  "by  order  of  the  Secretary  of  War"  is  in  law  the  act  of  the 
President.4 

A  summary  dismissal  of  an  officer  does  not  properly  take  effect  until  the 
order  of  dismissal  or  an  official  copy  of  the  same  is  delivered  to  him,  or  he  is 
otherwise  officially  notified  of  the  fact  of  the  dismissal/ 

In  summarily  dismissing  an  officer  the  Executive  cannot  at  the  same 
time  deprive  him  of  pay  due.  Nor  can  the  right  of  an  officer  to  his  pay  for 
any  prior  period  be  divested  by  dating  back  the  order  of  dismissal.  Such 
an  order  cannot  be  made  to  relate  back  so  as  to  affect  the  status  or  rights 
of  the  officer  as  they  existed  before  the  date  of  the  taking  effect  of  the 
order  of  dismissal.* 

1  See,  as  among  the  principal  authorities  on  this  subject,  Commonwealth  w.  Bussier, 
5  Sergt.  &  Rawle.  461;  Ex  parts  Hennen,  18  Peters,  258,  259;  United  States  w.  Guthrie, 
17  Howard,  807;  4  Opins.  Alt. -Gen.,  1,  609-618;  6  «*.,  5,  6;  7  id.,  251;  8  id.,  280-282; 
12  id.,  424r426;  Sergeant,  Const.  Law,  878;  2  Story's  Com.,  §  1537,  note;  1  Kent's  Com., 
810;  2  Marshall's  Washington,  162. 

*  See  16  Opins.  Att.-Gen.,  815. 

*  During  the  late  war  it  was  exercised  in  a  great  number  of  cases,  sometimes  for  the 
purpose  of  summarily  ridding  the  service  of  unworthy  officers,  sometimes  in  the  form 
of  a  discharge  or  muster-out  of  officers  whose  services  were  simply  no  longer  required. 
The  distinction  between  this  species  of  dismissal  and  dismissal  by  sentence  is  illus- 
trated by  the  fact  that  the  former  has,  with  the  sanction  of  legal  authority,  been 
repeatedly  ordered  in  cases  where  a  court-martial  has  previously  acquitted  the  officer  of 
the  very  offenses  on  account  of  which  the  summary  actiou  has  been  resorted  to.  Dig. 
J.  A.  Gen.,  869,  par.  1;  see,  also,  12  Opiu.  AtL-Gen.,  421;  McElrath  t».  U.  8.,  12  Ct. 
Cls.,  201. 

4  Ibid. ,  870,  par.  8.  A  department  or  army  commander  can  have,  of  course,  no  author- 
ity to  summarily  dismiss  or  discharge  an  officer  from  the  military  service.  But  where,  in 
a  case  of  a  regular  officer,  this  authority  was  in  fact  exercised,  and  the  President,  treating 
his  office  as  vacant,  proceeded  to  fill  the  vacancy  by  a  new  appointment,  ?teld  that  he  had 
made  the  dismissal  his  own  act  and  legalized  the  same.*  So  where  (in  1868)  an  officer 
of  volunteers  was  dismissed  by  the  order  of  an  army  commander,  which,  was  never 
ratified  in  terms  by  the  President,  but  a  successor,  appointed  to  the  vacancy  by  the 
governor  of  the  State,  was  accepted  and  mustered  in  by  the  United  Slates,  ?ield  (in  1880) 
that  the  dismissal  was  to  be  regarded  ns  having  been  substantially  ratified  and  legalized. 
So  an  unauthorized  dismissal,  by  order  of  a  regular  officer,  may  be  in  effect  made 
operative  by  a  subsequent  appointment  and  confirmation  of  a  successor— as  in  Blake's 

Case.f 

5  Dig.  J.  A.  Gen.,  870,  par.  5. 

1  Ibid.,  869,  par.  2.  Held  that  it  could  not  affect  the  operation  of  an  order  summarily 
dismissing  an  officer  as  "second -lieutenant"  that,  before  its  being  communicated  to  him 
by  being  promulgated  to  the  regiment,  he  had  become  by  promotion  a  first  lieutenant. 
Ibid.,  370,  par.  6. 


•  16  Opin.  Alt  -Gen.,  £96. 

t  Blake  vs.  U.  S.,  108  U.  8.,  2S1. 
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Effect  of  Dismissal. — There  can  be  no  revocation  of  a  duly  executed  order 
of  dismissal,  however  unmerited  or  injudicious  the  original  act  may  be 
deemed  to  have  been.  For,  distinct  as  dismissal  by  order  is,  in  its  nature, 
from  dismissal  by  sentence,  the  effect  of  the  proceeding  in  divesting  the  office 
is  the  same  in  each  case.  An  officer  dismissed  by  an  order,  though  his  dis- 
missal may  have  involved  no  disgrace,  is  assimilated  to  an  officer  dismissed 
by  sentence,  in  so  far  that  he  is  completely  relegated  to  a  civil  status,  having 
in  law  no  nearer  or  other  relation  to  the  military  service  than  has  any  civilian 
who  has  never  been  in  the  army.  Thus  an  order  assuming  to  revoke  a  legal 
order  of  dismissal  is  as  unauthorized  as  it  is  ineffectual.  The  original  dis- 
missal is  an  act  done  which  cannot  be  undone,  and  the  order,  which  is  the 
evidence  of  it,  is  therefore  incapable  of  revocation  or  recall.1 

Nor  can  that  be  effected  indirectly  which  cannot  legally  be  done  directly. 
An  officer  dismissed  by  executive  order  cannot  be  relieved  by  being  allowed 
to  resign  or  be  retired,  or  by  being  granted  an  honorable  discharge.  For,  in 
order  to  be  discharged,  etc.,  from  the  Army,  he  mast  first  be  in  the  Army, 
and  there  is  but  one  mode  by  which  an  officer  once  legally  separated  from 
the  Army  can  be  put  into  it,  viz.,  by  a  new  appointment  according  to  the 
Constitution.1 


1  See40pins.  A  it.- Gen.,  124  ;  12  id.,  424-8 ;  Uid.,  520 ;  Ibid.,  658.  A  contrary  view 
expressed  by  the  Court  of  Claims,  in  its  earlier  period,  in  a  series  of  cases, — Bee  Smith 
w.  Unit(d  States,  2  Ct.  CI.,  206 ;  Winters  w.  United  States,  3  ttf.,  186 ;  Barnes  w.  United 
States,  4 id.,  216 ;  Montgomery  w.  United  8tates,  5  id.,  93, — was  finally  practically  aban- 
doned in  McElrath  vs.  United  States,  12  id.,  201. 

1  Dig.  J.  A.  Gen..  871,  par.  8.  See  8  Opius.  Att.-Gen.,  235;  12  id.,  421 ;  18  id.,  5  ; 
McElrath  vs.  United  States,  12  Ct.  Cls..  202. 

That  a  summary  dismissal  is  not  revocable  by  an  executive  order  is  e>tablished  law. 
Where  an  officer  duly  summarily  dismissed  in  July,  1863,  and  subsequently  restored  by 
an  order  assuming  to  revoke  the  order  of  dismissal,  procured  to  be  passed  by  Congress 
in  1890  an  Act  recognizing  his  restoration  as  legal,  which,  however,  was  vetoed  by  the 
President,  held  that  his  status  was  that  of  a  person  who  hnd  been  illegally  in  the  mili- 
tary service  since  the  date  of  the  order  of  so-called  revocation.     J  bid.,  par.  9. 

Held  that  the  ruling  in  Blake's  Case*  was  applicable,  and  that  the  office  of  an  army 
officer  might  legally  be  vacated  by  the  appointment  and  commission  of  a  successor, 
although  between  the  office  of  the  original  officer  and  that  of  the  successor  there  may 
have  intervened  a  tenure  by  a  third  officer.  Thus :  (1)  Captain  A  was  dismissed  from 
his  office  without  legal  authority ;  (2)  Cnplain  B,  an  un assigned  officer,  was  assigned 
to  the  captnincyof  A,  and  held  it  till  his  own  resignation,  one  year  and  three  months 
Inter;  (3)  Lieutenant  C  was  then  promoted  and  appointed  to  the  office,  and  his  appoint- 
ment was  confirmed.  Held  that  Lieutenant  C  was  the  legal  incumbent  of  the  office. 
Ibid. ,  372,  par.  12. 

Held  that  the  ruling  of  the  Supreme  Court  in  the  case  of  Blake  was  not  applicable  to 
volunteer  officers  of  State  organizations,  and  that  a  Governor  of  a  State,  who  had  duly 
appointed  a  certain  volunteer  officer  in  a  regiment,  was  not  empowered  to  dismiss  him 
by  simply  appointing  to  the  same  office,  commUsioniug,  and  causing  to  be  mustered 
into  the  U.  8.  service  another  person.     Ibid  ,  par.  18. 

Held  that  it  was  quite  evidently  the  intention  of  Congress  in  the  Act  of  July  15, 1870, 
8.  12,  that  the  commissions  held  by  the  officers  who  remained  uuassigned  on  January  1, 
1871,  should  cease  on  that  day.  No  action  on  the  part  of  a  mustering  officer  waa 
required  to  carry  the  law  into  effect— as  is  shown  by  Q.  O.  1  of  January  2,  1871,  in 


•  Blake  vs.  U.  8.,  106  U.  S.,  881. 
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A  dismissal  of  an  officer  by  executive  order  does  not  operate  to  disqualify 
him  for  reappointment  to  military  office,  or  for  appointment  to  civil  office 
under  the  United  States. 

Trial  of  Dismissed  Officer. — It  is  provided  in  Section  1230,  Bevised 
Statutes,  that  when  any  officer  dismissed  by  order  of  the  President  makes 
in  writing  an  application  for  trial,  setting  forth  under  oath  that  he  has  been 
wrongf  ally  dismissed,  the  President  shall,  as  soon  as  the  necessities  of  the 
service  may  permit,  convene  a  court-martial  to  try  such  officer  on  the 
charges  on  which  he  shall  have  been  dismissed.  And  if  a  court-martial  is 
not  so  convened  within  six  months  from  the  presentation  of  such  application 
for  trial,  or  if  such  court,  being  convened,  does  not  award  dismissal  or  death 
as  the  punishment  of  such  officer,  the  order  of  dismissal  by  the  President 
shall  be  void.1 

The  statute  does  not  indicate  within  what  period  after  the  dismissal  the 
application  for  a  trial  should  be  made.  It  can  only  be  said  that,  in  submit- 
ting it,  due  diligence  should  be  exercised — that  it  should  be  presented  within 
a  reasonable  time.' 

Though  it  may  be  sufficient  that  the  application  made  under  the  statute 
should  state  simply  that  the  applicant  has  been  "  wrongfully  "  dismissed, 
the  preferable  form  would  be  for  the  applicant  to  set  forth  in  what  the 
alleged  wrong  consisted.8 

The  Act  of  March  3, 18G5,4  which  first  restricted  tte  power  of  the  Presi- 
dent in  respect  to  the  dismissal  of  officers,  referring  as  it  does  to  officers 
"  hereafter  dismissed,"  was  not  retroactive  in  its  operation,  and  did  not 

wbicb  the  separation  from  the  service,  on  January  1st,  of  the  unasslgned  officers  was 
formally  announced.    Dig.  J.  A.  Gen.,  872,  par.  14.    See  Street  r$.  U.  S..  138  U.  8.,  299. 

The  President  had  not  the  same  power  of  dismissal  in  the  case  of  a  volunteer  officer 
as  he  has  in  that  of  a  regular  officer.  This  for  the  reason  that  the  tenure  of  office  of  the 
former  is  for  a  fixed  term  and  for  a  limited  time  r.nly ;  the  power  to  dismiss  is  thus,  in 
his  case,  not  an  incident  of  the  appointing  power.*  But  the  President  was  invested  with 
a  special  power  of  dismissal  of  volunteer  officers  by  the  Act  of  Congress  of  July  17, 1863. 
Ibid  ,  par.  11. 

Where,  by  the  direction  of  the  President,  an  order  was  issued  canceling  the  muster- 
in  of  a  volunteer  officer  on  account  of  facts  indicating  that  he  was  not  a  fit  person  to 
hold  a  commission,  held  that  this  was  a  legal  exercise  of  the  authority  of  summary  dis- 
missal for  cause  vested  in  the  President  by  the  Act  of  July  17,  1862.     Ibid.,  par.  10. 

1  Acts  of  March  3,  1865,  (sec.  12.)  (13  Stat,  at  Large,  489,)  June  22,  1874,  (sec.  2,) 
(IS  ibid,  192). 

'Dig.  J.  A.  Gen.,  878,  par.  2.  To  take  advantage  of  the  benefit  conferred  by  this 
section,  the  officer  must  apply  for  trial  within  a  reasonable  time  after  dismissal  or  acqui- 
escence will  be  presumed.  A  delay  of  niuu  years  in  a  particular  case  held  to  create  such 
presumption  of  acquiescence.  Newton  w.  U.  S.,  18  C.  Cls.  R.,  435;  Germainew.  U.  S., 
26  ibid..  383. 

Held  that  a  party  who  (without  any  sufficient  excuse)  delayed  for  nine  years  to  apply 
for  a  trial  under  the  statute  might  well  be  regarded  as  haviug  waived  his  right  thereto. 
It  could  scarcely  have  been  contemplated  by  Congress  that  a  dismissed  officer  should  be 
at  liberty  to  defer  his  application  for  a  trial  till  the  evidence  on  which  he  was  dismissed, 
or  a  material  part  of  the  same,  had  ceased  to  exist,  and  his  restoration  would  thus  be 
made  certain.    Ibid. 

1  Ibid.t  374.  par.  8. 

4  Sec.  12,  Act  of  March  8,  1865  (13  Stat,  at  Large,  489). 

•  Mechem  on  Public  Officer*,  283,  g  445. 
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embrace  cases  of  officers  dismissed  by  order  before  the  date  of  its  passage. 
And  it  has  been  similarly  held  as  to  the  provision  now  incorporated  in  Sec- 
tion 1230,  Bevised  Statutes;  the  same,  though  somewhat  differently  worded 
from  the  original  statute,  being  construed  as  not  intended  to  enlarge  the 
application  of  the  latter.1 

Although  the  Act  provides  that  if  the  sentence  of  the  court  be  not  one 
of  death  or  dismissal  the  party  tried  shall  be  restored  to  his  office,  yet  it  has 
been  held,  in  a  case  in  which  the  court  acquitted  the  accused,  that  the 
President  possessed  the  authority,  vested  in  reviewing  officers  in  all  other 
cases  tried  by  court-martial,  of  returning  the  proceedings  to  the  court  for 
revision,  and  was  therefore  empowered  to  reassemble  the  court  for  a  recon- 
sideration of  the  testimony,  on  the  ground  that  the  same  did  not,  in  his. 
opinion,  justify  the  acquittal." 

Abtiole  100.  When  an  officer  is  dismissed  front  the  service  for  cowardice 
or  fraud,  the  sentence  shall  further  direct  that  the  crime,  punishment,  name, 
and  place  of  abode  of  the  delinquent  shall  be  published  in  the  newspapers  in 
and  about  the  camp,  and  in  the  State  from  which  the  offender  came  or  where 
he  usually  resides;  and  after  such  publication  it  shall  be  scandalous  for  an 
officer  to  associate  with  him. 

This  Article  appeared  for  the  first  time  in  statutory  form  as  Article  22, 

• 

1  Dig.  J.  A  Gen.,  878,  par.  1.  This  statute  was  held  by  the  Attorney-General  (12 
Opine.  4)  not  to  be  unconstitutional  in  that  it  was  not ' '  obnoxious  to  the  objection  that 
it  invades  or  frustrates  the  power  of  the  President  to  dismiss  an  officer."  More  serious 
objections  to  its  constitutionality  are  believed  to  be  :  (1)  that  it  authorizes  the  subjecting 
to  military  trial  of  a  civilian;  (2)  that  in  restoring  an  officer  to  the  Army  it  substitutes 
the  action  of  a  court-martial  for  the  appointing  power  of  the  President.  See,  also,  16 
Opin.  Att.-Gen.,  590. 

Where  a  trial  of  a  volunteer  officer  under  this  statute  resulted  in  an  acquittal,  and  his 
origiual  dismissal  thus  became  "  void,"  but  meanwhile  his  regiment  had  been  mustered 
out  of  service,  held  that  he  was  properly  entitled  to  an  honorable  discharge  as  of  the  date 
of  the  muster-out  of  the  regiment,  with  full  pay  and  allowances  up  to  that  time.  Dig. 
J.  A.  Gen.,  874,  par.  4. 

Whatever  might  be  the  effect  under  existing  law  upon  the  status  of  a  volunteer  offi- 
cer, acquitted  or  not  dismissed  by  a  court-martial  upon  a  trial  under  this  statute,  of  the 
fact  that  the  vacancy  created  by  his  original  dismissal  had  been  meanwhile  filled,  held 
that  the  effect  in  a  similar  case  of  an  officer  of  the  regular  army  would  be  to  add  him  to 
the  army  as  an  extra  officer  in  his  previous  grade.    Ibid.,  par.  5. 

Under  the  statute  of  1865  there  were  but  few  trials;  this  legislation  having  been  fol- 
lowed iu  the  next  year  by  the  provision  of  the  Act  of  July  18,  1866,  (now  incorporated 
in  the  second  clause  of  Sec.  1229,  Rev.  Sts.,  and  the  99th  Article  of  War,)  prohibiting 
executive  dismissals  of  officers  of  the  Army  and  Navy  in  time  of  peace.  Since  the  date 
of  this  Act  there  have  beeu  no  trials  under  the  Act  of  1865;  the  later  statute  indeed 
would  appear  to  have  deprived  the  earlier  one  of  all  present  application  and  effect. 
Thus  Jield  (December,  1879)  that  an  officer  dropped  for  desertion  under  the  first  clause  of 
Sec.  1229,  Rev.  Sts.,  was  not  entitled  upon  application  therefor  to  a  trial  under  Sec.  1280; 
that  the  provision  of  the  former  section  making  such  an  officer  ineligible  for  reappoint- 
ment iu  the  Army  was  incompatible  with  his  restoration  by  the  action  of  a  court- 
martial  under  the  latter  section  ;  and  that  the  latter  section  applied  only  to  officers 
dismissed  by  order  of  the  President  under  the  general  power  to  remove  public  officers 
appointed  by  him  and  frequently  exercised  in  cases  of  army  officers  during  the  late  war, 
but  which  as  to  its  exercise  in  time  of  peace  had  been  divested  by  Congress  by  the  Act  of 
July  13.  1866.    Ibid.,  par.  6. 

•Ibid.,  875,  par.  7. 
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Section  14,  of  the  American  Code  of  1776;  it  was  repeated  in  the  Resolution 
of  Congress  of  May  31,  1786,  as  No.  85  of  the  Articles  of  1806,  and  as  No. 
100  of  those  of  1874. 

The  terms  "  cowardice  "  and  "  fraud,"  employed  in'  this  Article,  may 
be  considered  as  referring  mainly  to  the  offenses  made  punishable  by  Articles 
42  and  60.  With  these,  however,  may  be  regarded  as  included  all  offenses 
in  which  fraud  or  cowardice  is  necessarily  involved,  though  the  same  be  not 
expressed  in  terms  in  the  charge  or  specification.1 

Though  the  injunction  of  the  Article,  as  to  the  direction  to  be  added 
in  the  sentence,  should  be  regularly  complied  with,  a  failure  so  to  comply 
will  not  affect  the  validity  of  the  punishment  of  dismissal  adjudged  by 
the  sentence.'  The  declaration  of  the  Article  that  after  the  publication 
"  it  shall  be  scandalous  for  an  officer  to  associate  with "  the  dismissed 
officer,  though  it  has  in  a  few  cases3  been  incorporated  in  the  sentence,  is> 
not  intended  to  be,  and  should  not  be,  so  expressed  by  the  court.4 

ABTICLE  101.    When  a  court-martial  suspends  an  officer  from  command, 
it  may  also  suspend  his  pay  and  emoluments  for  the  same  time,  according  to 
the  nature  of  his  offense.* 

This  provision  appeared  for  the  first  time  in  statutory  form  as  Article' 
21,  Section  14,  of  the  Resolution  of  Congress  of  1786;  it  was  re-enacted 
without  change  as  No.  84  of  the  Articles  of  1806,  and  as  No.  101  of  those- 
of  1874.  At  the  date  of  the  legislation  of  1786  suspension  was  already 
recognized  by  custom  of  service  as  a  punishment  properly  to  be  imposed 
upon  commissioned  officers;  the  effect  of  this  enactment,  therefore,  was  to 
give  statutory  sanction  to  a  punishment  already  recognized  by  custom  of 
Bervice. 

Form. — The  punishment  of  suspension,  as  imposed  by  sentence,  is  usually 
in  the  form  of  a  suspension  from  rank,  or  from  command,  for  a  stated  term, 
sometimes  accompanied  by  a  suspension  from  pay  for  the  same  period.  Sus- 
pension from  rank  includes  suspension  from  command." 


1  Dig.  J.  A.  Gen.,  117,  par.  1. 

*  Note  the  action  taken  in  the  case  published  in  G.  O.  M.  O.  27,  War  Dept.,  1872. 

1  As  in  cases  published  in  G.  O.  (A.  &  I.  G.  O.)  of  May  13,  1820;  do.  168,  Dept  of 
the  Missouri.  1865. 

4 Dig.  J.  A.  Gen.,  117,  par.  2. 

1  See,  in  the  chapter  entitled  Punishments,  the  title  "  Punishments  of  Officers." 

'Dig.  J.  A.  Gen.,  729,  par.  1.  Suspension  as  a  punishment  for  a  non  commutioned 
officer  is  not  authorized  in  terms  in  Article  101,  nor  is  it  contemplated  in  the  Army 
Regulations.  It  has  been  adjudged  in  but  rare  cases,*  and  cannot  be  regarded  as  sanc- 
tioned by  principle  or  usage.  Joid.,  783,  par.  15.  It  is  not  infrequently  imposed,  how- 
ever, as  a  punishment  for  cadets  at  the  Military  Academy. 

A  sentence  "  to  be  suspended  from  the  Military  Academy"  in  a  case  of  a  cadet  prac- 
tically severs  him  from  the  performance  of  his  duties  as  a  cadet  during  the  term  of  the- 
suspension.  It  is  usually  added  in  such  a  sentence  that  at  the  end  of  such  term  the  party- 
is  to  join  the  next  lower  class.     Ibid.,  782,  par.  13. 

*  Sea,  for  a  comparatively  recent  instance,  G.  C.  M.  0. 88,  Dept.  of  the  East,  1872. 
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The  form  of  words  used  in  a  sentence  of  suspension  should  be  such  as  to 
indicate  clearly  the  scope  and  character  of  the  punishment  intended  to  be 
imposed,  as  "  to  be  suspended  from  rank,"  or  "  from  rank  and  command," 
or  "  from  rank  and  pay,9'  and  the  like.  The  sentence  should  also  be 
explicit  as  to  the  duration  of  the  suspension.  "  In  rare  cases  the  form  '  to 
be  suspended  from  the  service  '  has  been  employed  in  the  sentence.  Such 
a  suspension  is  equivalent  in  substance  to  a  suspension  from  rank.  A  still 
rarer  form,  *  to  be  suspended  from  duty,'  has  been  deemed  to  be  practically 
equivalent  to  a  sentence  of  suspension  from  command.1  These  forms  are 
now  rarely  resorted  to." ' 

Effects. — Like  dismissal,  suspension  takes  effect  upon  and  from  notice  of 
the  approval  of  the  sentence  officially  communicated  to  the  officer,  either  by 
the  promulgation  of  the  same  at  his  station,  or,  where  he  is  absent  therefrom 
by  authority,  by  the  delivery  to  him  of  a  copy  of  the  order  of  approval  or 
other  form  of  official  personal  notification  of  the  fact  of  such  approval.* 

The  effect  of  a  suspension  from  rank  (besides  detaching  the  officer  from 
the  performance  of  the  duties  incident  to  his  rank)  is  to  deprive  him  of  any 
right  of  promotion  to  a  vacancy  in  a  higher  grade  occurring  pending  the 
term  of  suspension,  and  which  he  would  have  been  entitled  to  receive  by 
virtue  of  seniority  had  he  not  been  suspended;  such  right  accruing  to  the 
officer  next  in  rank.  But  no  such  loss  of  promotion  is  incident  to  a  mere 
suspension  from  command.4 

It  is  further  the  effect  of  a  suspension  from  rank  that  the  officer  loses  for 
the  time  the  minor  rights  and  privileges  of  priority  and  precedence  annexed 
to  rank  or  command.  Among  these  is  the  right  to  select  quarters  relatively 
to  other  officers.  And  where  quarters  are  to  be  selected  by  several  officers, 
one  of  whom  is  under  sentence  of  suspension  from  rank,  the  suspended  officer 
necessarily  has  the  last  choice.  Or  rather  he  has  no  choice,  but  quarters  are 
assigned  him  by  the  commander;  for,  being  still  an  officer  of  the  Army, 
though  without  rank,  he  is  entitled  to  some  quarters.  An  officer  sentenced 
to  be  suspended  from  rank  could  not,  however,  because  of  such  suspen- 
sion alone,  be  deprived  of  quarters  previously  duly  selected,  and  occupied 
at  the  time  of  the  suspension ;  such  a  sentence  not  affecting  a  right  pre- 
viously accrued  and  vested/ 

Where,  however,  the  suspension  is  in  terms  extended  by  the  sentence  to 
pay,  the  pay  is  forfeited  absolutely,  not  merely  withheld.     And  all  the  pay 

1  Suspension /row  duty,  as  distinguished  from  suspension  from  rank,  is  a  recognized 
punishment  in  the  naval  service.  Navy  Regulations,  Article  1750;  Hnrwood.  184-5. 
The  form  "  to  be  suspended  from  rank  and  duty "  occurs  in  G.  C.  M.  O.  19  of 
1885. 

*  Dig.  J.  A.  Gen.,  783,  par.  12. 
1  rbid. ,  782,  par.  14. 

4  Ibid.  t  780,  par.  8. 

*  Dig.  J.  A.  Gen.,  780,  par.  5. 
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is  forfeited  unless  otherwise  expressly  indicated  in  the  sentence.  The  for- 
feiture imposed  by  a  sentence  of  suspension  from  rank  (or  command)  and 
pay,  for  a  designated  term,  is  a  forfeiture  of  pay  for  that  specific  term, 
the  suspension  of  the  rank  and  that  of  the  pay  being  coincident.  Under 
sach  a  sentence  the  officer  cannot  legally  be  deprived  of  pay  due  for  a  period 
prior  to  the  suspension.1 

A  suspension  from  rank  does  not  affect  the  right  of  the  officer  to  his 
office.  He  retains  the  office,  as  before,  and,  as  an  officer,  remains  subject 
to  military  control,  as  well  as  to  the  jurisdiction  of  a  court-martial  for  any 
military  offense  committed  pending  the  term  of  suspension.' 

Suspension  from  rank  does  not,  however,  deprive  the  officer  of  the  right 
to  rise  in  files  in  his  grade — upon  the  promotion,  for  example,  of  the  senior 
officer  of  such  grade.  The  number  of  an  officer  in  the  list  of  his  grade  is 
not  an  incident  of  his  rank,  but  of  his  appointment  to  office  as  conferred  and 
dated,  and,  as  we  have  seen,  suspension  does  not  affect  the  office.  More- 
over loss  of  files  is  a  continuing  punishment,  and  if  held  to  be  involved  in 
suspension  from  rank  the  result  would  be  that,  for  an  indefinite  period  after 
the  term  of  suspension  had  expired,  the  officer  would  remain  under  punish- 
ment, the  sentence  imposed  by  the  court  being  thus  added  to  in  execution, 
contrary  to  a  well-known  principle  of  military  law.1 

A  sentence  of  suspension  from  rank  and  p^y  does  not  affect  the  right  of 
the  officer  to  the  allowances  which  are  no  part  of  his  pay4 — as  the  allowance 
for  rent  of  quarters,  as  also  the  allowance  for  fuel  or,  rather,  the  right  to 
purchase  fuel  at  a  reduced  rate/ 

Under  existing  usage  (1897)  an  officer  suspended,  by  sentence,  from  rank 
and  command  is  deemed  entitled  to  retain  his  quarters.  But  such  rule 
may  in  some  cases  work  a  considerable  inconvenience  as  well  as  prejudice 
to  discipline;  as  where,  for  example,  the  suspended  officer  is  a  post  com- 
mander and  continues,  pending  the  term  of  his  suspension  and  while 

1  Ibid.,  731,  par.  8.  Where  an  officer  was  sentenced  to  suspension  from  rank  and  pay 
for  six  mouths,  lield  that  his  entire  pay  for  those  months  was  absolutely  forfeited  not- 
withstanding that  the  pay  of  officers  of  his  grade  was  increased  by  statute  peuding  the 
term.     Ibid. 

Suspension  does  not  affect  pay  unless  expressly  forfeited  in  the  sentence.  Nor  does 
a  commutation  of  dismissal  to  suspension  affect" pay.  Thus  where  a  sentence  of  dis- 
mirsal  of  a  cadet  was  commuted  to  suspension  for  one  year,  held  that  he  was  entitled  to 
full  pay  during  suspension.     See  note,  5,  p.,  529,  ante). 

Suspension  from  rank  or  command  does  not  involve  a  loss  or  authorize  a  stoppage  of 
pay  for  the  period  of  suspension.*  Pay  cannot  be  forfeited  by  implication.  Unless, 
therefore,  the  sentence  imposes  a  suspension  from  rank  (or  command)  "and  pay/"  or  in 
terms  to  that  effect,  the  suspended  officer  remains  as  much  entitled  to  his  pay  as  if  he  had 
not  been  suspended  at  all,  and  to  require  him  to  forfeit  any  pay  would  be  adding  to  ihs 
punishment  and  illegal.    Ibid.,  par.  7. 

9  Ibid.,  729,  par.  2.     See,  also,  5  Opin.  Att.-Gen.,  740;  6  idem,  715. 

1  Ibid.,  730,  par.  4. 

4  McNaghten,  27. 

1  Dig.  J.  A.  Gen.,  781,  par.  9. 

•4  Optn.  Att.-Gen..  444;  6  id..  80S. 


532  MILITARY  LAW. 

another  officer  has  succeeded  him  as  commander,  to  occupy  the  proper  com- 
manding officer's  quarters.  The  adoption  of  an  army  regulation  prescribing 
that  an  officer  in  such  a  status  shall  not  be  entitled  to  retain  or  to  select 
quarters  by  virtue  of  rank,  but  shall  have  any  quarters  assigned  him  that  are 
available  at  his  late  station  or  elsewhere,  has  been  advised  as  desirable.1 

Status;  Termination. — Suspension  not  divesting  the  officer  of  his  office 
or  commission,  but  simply  holding  in  abeyance  the  rights  and  functions 
attached  to  his  rank  or  command,  he  properly  reverts,  when  the  term  of  the 
punishment  is  completed,  to  his  former  rank  and  the  command  attached 
thereto,  and  continues  to  hold  and  exercise  the  same  as  before  his  arrest  or 
trial.1 

Suspension  from  rank  does  not  involve  a  status  of  confinement  or  arrest. 
In  sentencing  an  officer  to  be  suspended  from  rank,  it  is  not  unusual  for  the 
court  to  require  that  he  be  confined  during  the  term  of  suspension  to  his 
proper  station  or  that  of  his  company  or  regiment,  and  that  the  sentence  be 
executed  there.  Where  this  is  not  done,  while  the  suspended  officer  is  not 
entitled  to  a  leave  of  absence  it  cannot  affect  the  execution  of  his  sentence 
to  grant  him  one,  and  leaves  of  absence  are  not  unfrequently  granted  under 
such  circumstances.8 

The  status  of  an  officer  under  suspension  is  the  same  whether  such  sus- 
pension has  been  imposed  directly  by  sentence  or  by  way  of  commutation  for 
a  more  severe  punishment.  Thus  where  a  sentence  of  dismissal  was  com- 
muted to  suspension  from  rank  on  half -pay  for  one  year,  it 'has  been  held 
that  the  officer,  while  forfeiting  the  rights  and  privileges  of  rank  and  com- 
mand during  such  term,  was  yet  amenable  to  trial  by  court-martial  for  a 
military  offense  committed  pending  the  same.* 

Where  an  officer,  while  under  a  sentence  of  suspension,  is  ordered  by  the 
commander  who  approved  the  sentence,  or  some  higher  competent  authority, 
to  resume  his  command  or  the  performance  of  his  regular  military  duty, 
such  order  will  in  general  operate  as  a  constructive  remission  of  the  punish- 
ment and  thus  terminate  the  suspension/ 

Loss  of  Bank  or  Files. — A  form  of  punishment  similar  in  its  effects  to 
suspension  has  already  been  discussed.*    The  effect  of  this  punishment  is  to 


1  Ibid  ,  733,  par.  17.  Under  the  ruling  of  the  Secretary  of  War,  as  published  in  Circ. 
No.  3  (H.  A.),  1888.  an  officer  under  suspension,  but  not  required  by  his  sentence  to  be 
"  confined  to  tie  limits  of  his  post,"  is  not  entitled  to  forage  for  his  horse  or  horses 
during  the  term  of  his  suspension.'    Ibid.,  par.  18. 

9  Ibid.,  par.  16.  Sullivan,  who  (p.  88)  traces  this  punishment  to  "  the  ecclesiasticnl 
jurisdiction  which  admitted  suspension  as  a  minor  excommunication,"  adds,  in  regard 
to  the  officer  sentenced  :  "At  the  expiration  of  the  term  of  suspension  he  becomes  a 
perfect  man  again." 

»  Ibid.,  730,  par.  6. 

4  Ibid. ,  par.  10. 

1  Ibid.,  782.  par.  11.    See  McNaghten,  22. 

•  See  the  chapter  entitled  Punishments,  ante. 
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deprive  the  officer  of  such  relative  right  of  promotion,  as  well  as  right  of 
command,  and  of  precedence  on  courts  or  boards  and  in  selecting  quarters, 
etc.,  as  he  would  have  had  had  he  remained  at  his  original  number.  Such 
effect  continues  till  the  sentence  is  remitted.  But  this  punishment  cannot 
per  se  affect  the  officer's  right  to  pay.1 

Aeticle  102.  No  person  shall  be  tried  a  second  time  for  the  same  offense. 

This  requirement,  as  it  affects  the  question  of  jurisdiction,  has  formed  a 
part  of  the  Mutiny  Act  rather  than  of  the  Articles  of  War.  The  first  limi- 
tation in  the  prosecution  of  military  offenses  was  that  contained  in  the 
Mutiny  Act  of  1760.*  To  constitute  a  bar  to  trial,  the  proceedings  must  (in 
England  as  well  as  in  the  United  States)  have  been  carried  to  a  conviction 
or  acquittal,  that  is,  there  must  have  been  a  trial,  not  a  mere  placing  in 
jeopardy,  as  is  required  in  the  corresponding  constitutional  limitation.  The 
provision  appeared  for  the  first  time  in  the  American  Articles  as  the  last 
clause  of  the  Articles  of  1806;  it  appeared  as  a  separate  Article  as  No.  102 
of  the  Articles  of  1874. 

The  Constitution  declares  that "  no  person  shall  be  subjected  for  the 
same  offense  to  be  twice  put  in  jeopardy  of  life  or  limb.9'  *  The  United 
States  courts,  in  treating  the  term  "put  in  jeopardy  "  as  meaning  practically 
tried,  hold  that  the  " jeopardy "  indicated  "can  be  interpreted  to  mean 
nothing  short  of  the  acquittal  or  conviction  of  the  prisoner  and  the  judg- 
ment of  the  court  thereon." 4  So  it  has  been  held  that  the  term  "  tried,'9 
employed  in  this  Article,  meant  duly  prosecuted,  before  a  court-martial,  to  a 
final  conviction  or  acquittal;  and  therefore  that  an  officer  or  soldier,  after 
having  been  duly  convicted  or  acquitted  by  such  a  court,  could  not  be  sub- 
jected to  a  second  military  trial  for  the  same  offense,  except  by  and  upon  his 
own  waiver  and  consent.  For  that  the  accused  may  waive  objection  to  a 
second  trial  was  held  by  Attorney-General  Wirt  in  1818/  and  has  since  been 
regarded  as  settled  law.* 

Where  the  accused  has  been  once  duly  convicted  or  acquitted  he  has 
been  "  tried  "  in  the  sense  of  the  Article,  and  cannot  be  tried  again,  against 
his  will,  though  no  action  whatever  be  taken  upon  the  proceedings  by  the 
reviewing  authority,  or  though  the  proceedings,  findings  (and  sentence,  if 
any)  be  wholly  disapproved  by  him/  It  is  immaterial  whether  the  former 
•conviction  or  acquittal  is  approved  or  djsgppiured.'     "" 

1  Dig.  J.  A.  Gen.,  488,  par.  3. 

*  1  Geo  I. ,  ch.  0,  sec.  71. 

*  Article  V  of  Amendments. 

4  United  States  w.  Haskell,  4  Wash.  C.  C.,  409.  And  see  United  States  m.  Shoe- 
maker, 2  McLean,  114;  United  States  t*.  Gilbert,  2  Sumner,  19;  United  States  ft.  Perez, 
9  Wheaton,  579;  1  Opins.  Att.-Gen.,  294.  But  for  a  different  view  see  Cooley,  Consti- 
tutional Law,  808,  and  cases  cited. 

y*  1  Opins.  Att-Gen.,  283.    And  see.  also,  6  id.,  205. 
'•  DiK-  J-  A.  Gen.,  118.  par.  1. 

^'  Compare  Macomb,  §  159.  O  Brien,  277;  Rules  for  the  Bombay  Army.  45. 
^  Dig.  J^jUBeo^  119.  par.  5.  J 
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Where  an  officer  or  soldier  has  been  duly  acquitted  or  convicted  of  a 
specific  offense,  he  cannot,  against  his  consent,  be  brought  to  trial  foV  a 
minor  offense  included  therein,  and  an  acquittal  or  conviction  of  which  was 
necessarily  involved  in  the  finding  upon  the  original  charge.  Thus  a  party 
convicted  or  acquitted  of  a  desertion  cannot  afterwards  be  brought  to  trial 
for  an  absence  without  leave  committed  in  and  by  the  same  act.1 

Where  an  officer  or  soldier,  having  been  acquitted  or  convicted  of  a 
criminal  offense  by  a  civil  court,  is  brought  to  trial  by  a  court-martial  for  a 
military  offense  involved  in  his  criminal  act,  he  cannot  plead  "a  former 
trial"  in  the  sense  of  this  Article.  So  where  the  trial  for  the  military 
offense  has  preceded,  he  cannot  plead  autrefois  acquit  or  convict  to  an 
indictment  for  the  civil  crime  committed  in  and  by  the  same  act.' 

There  cannot,  in  view  of  this  Article,  be  a  second  trial  where  the  offense 
is  really  the  same,  though  it  may  be  charged  under  a  different  description 
and  under  a  different  Article  of  War.  Thus  where  the  Government  elects 
to  try  a  soldier  under  the  32d  Article  for  "absence  without  leave,"  or  under 
the  42d  for  "  lying  out  of  quarters,"  and  the  testimony  introduced  develops 
the  fact  that  the  offense  was  desertion,  the  accused,  after  an  acquittal  or 
conviction,  cannot  legally  be  brought  a  second  time  to  trial  for  the  same 
absence  charged  as  a  desertion.8 

That  an  accused  has  been,  in  the  opinion  of  the  reviewing  authority, 
inadequately  sentenced,  either  by  a  general  or  an  inferior  court,  cannot 


1  Dig.  J.  A.  Qen.,  118,  par.  %.  Held  that  there  was  do  "  second  "  trial,  in  the  sense  of 
the  Article,  in  the  following  cases,  viz  :  where  the  party,  after  being  arraigned  or  Iried 
before  a  court  which  was  illegally  constituted  or  composed,  or  was  without  jurisdiction, 
was  again  brought  to  trial  before  a  competent  tribunal;  where  the  accused,  having  been 
arraigned  upon  and  having  pleaded  to  certain  charges,  was  rearraigned  upon  a  new  set  of 
charges  substituted  for  the  others,  which  were  withdrawn;  where  one  of  several  distinct 
charges  upon  which  the  accused  had  been  arraigned  was  withdrawn  pending  the  trial,  and 
the  accused,  after  a  trial  and  finding  by  the  court  upon  the  other  charges,  was  brought  to 
trial  anew  upon  the  charge  thus  withdrawn  ;  where,  after  proceedings  commenced  but 
discontinued  without  a  finding,  the  accused  was  brought  to  trial  anew  upon  the  same 
charge;  where,  after  having  been  acquitted  or  convicted  upon  a  certain  charge  which  did 
not  in  fact  state  the  real  offense  committed,  the  accused  was  brought  to  trial  for  the  same 
act,  but  upon  a  charge  setting  forth  the  true  offense;  where  the  accused  was  brought  to 
trial  after  having  had  his  case  fully  investigated  by  a  different  court,  which,  however, 
failed  to  agree  in  a  finding  and  was  consequently  dissolved  ;*  where  the  first  court  was 
dissolved  because  reduced  below  five  members  by  the  casualties  of  the  service  pending 
the  trial  ;  where,  foi  any  cause,  there  was  a  "  mistrial,"  or  the  trial  first  entered  upon 
was  terminated,  or  the  court  dissolved,  at  any  stage  of  the  proceedings  before  a  final 
acquittal  or  conviction.     Ibid.,  par.  8. 

*  Dig.  J.  A.  Gen.,  119,  par.  4.  See,  also,  6  Opin.  Att.-Gen.,  418,  506.  Where  an 
officer  who  had  killed  a  superior  officer  in  an  altercation  at  a  military  post  was  brought 
to  trial  before  a  civil  court  on  a  charge  of  murder  and  acquitted,  and  was  subse- 
quently arraigned  before  a  court-martial  for  the  offense  against  military  discipline 
involved  in  his  criminal  act,  held  that  a  plea  of  former  trial  interposed  by  him  was 
properly  overruled  by  the  court.    Ibid.,  par.  7. 

*  Ibid.,  120,  par.  9. 


*  See  U.  S.  ««.  Pore*,  9  Wheaton,  579. 
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except  his  case  from  the  application  of  this  Article;  though  insufficiently 
punished,  he  cannot  be  tried  again  for  the  same  offense.1 

ARTICLE  103.  No  person  shall  be  liable  to  be  tried  and  punished  by  a 
general  court-martial  for  any  offense  which  appears  to  have  been  committed 
wore  than  two  years  before  the  issuing  of  the  order  for  such  trial,  unless,  by 
reason  of  having  absented  himself,  or  of  some  other  manifest  impediment,  he 
shall  not  have  been  amenable  to  justice  within  that  period. 

The  first  statute  of  limitation  upon  the  prosecution  of  military  offenses 
appeared  in  the  Mutiny  Act  for  the  year  1760.'  The  period  of  limitation 
was  fixed  at  three  years,  and  the  statute  applied  to  all  military  offenses  except 
desertion.  The  first  statutory  limitation  upon  the  prosecution  of  military 
offenses  in  the  United  States  appeared  as  No.  88  of  the  Articles  of  180(5. 
The  time  within  which  a  prosecution  could  be  brought  was  fixed  at  two  years, 
instead  of  three  as  in  the  corresponding  British  statute,  possibly  from  analogy 
to  the  similar  limitation  in  the  practice  of  the  criminal  courts  of  the  United 
States. 

By  the  Act  of  April  11,  1890,*  it  was  provided  that  "  no  person  shall  be 
tried  or  punished  by  a  court-martial  for  desertion  in  time  of  peace  and  not 
in  the  face  of  an  enemy,  committed  more  than  two  years  before  the  arraign- 
ment of  such  person  for  such  offense,  unless  he  shall  meanwhile  have 
absented  himself  from  the  United  States,  in  which  case  the  time  of  his 
absence  shall  be  excluded  in  computing  the  period  of  the  limitation,  pro- 
vided that  such  limitation  shall  not  begin  until  the  end  of  the  term  for 
which  said  person  was  mustered  into  the  service." 

In  view  of  this  Article  it  is  the  duty  of  the  Government  to  prosecute  an 
offender  within  a  reasonable  time  after  the  commission  of  the  offense.4  The 
limitation,  however,  is  properly  a  matter  of  defense  to  be  specially  pleaded 
and  proved/  By  pleading  the  general  issue  the  accused  is  assumed  to  waive 
the  right  to  plead  the  limitation  by  a  special  plea  in  bar.  But  under  a  plea 
of  not  guilty  the  limitation  may  be  taken  advantage  of  by  evidence  showing 
that  it  has  taken  effect/ 

s  The  prohibition  of  the  Article  relates  only  to  prosecutions  before  general 

1  Dig.  J.  A.  Gen.,  120,  par.  6.  A  soldier  was  convicted  of  "  manslaughter/'  but  the 
findings  and  sentence  were  disapproved.  He  was  then  brought  to  trial  on  a  charge  of 
mutiny,  as  committed  on  the  occusion  of  the  homicide,  the  latter  being  alluded  to  in  the 
specification  as  an  incidental  circumstance  of  aggravation,  and  was  found  guilty  and  sen- 
tenced. Held  that  the  accused  was  not,  in  the  sense  of  this  Article,  "tried  a  second  time 
for  the  same  offense/'  the  mutiny  not  consisting  in  the  act  of  homicide,  but  constituting 
a  distinct  offense. 

9 1  Geo.  I.,  ch.  6,  sec.  71.  For  a  discussion  of  statutes  of  limitation  see  the  title 
Pleas  in  the  chapter  entitled  The  Incidents  of  the  Trial. 

*  26  Statutes  at  Large,  54. 

4  Dig.  J.  A.  Gen.,  124,  par.  11. 

1  In  re  Bogart,  2  Sawyer,  897;  In  re  White,  17  Fed.,  728;  In  re  Davison,  21  Fed.,  618; 
In  re  Zimmerman,  80  Fed.,  176;  G.  O.  22  of  1893.  And  compare  U.  S.  w.  Cooke,  17 
Wallace,  168. 

•  Dig.  J.  A.  Gen.,  124,  par.  12. 
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courts-martial;  it  does  not  apply  to  trials  by  inferior:  courts.  So  courts  of 
inquiry  may  be  convened  without  regard  to  the  period  which  has  elapsed 
since  the  date  or  dates  of  the  act  or  acts  to  be  investigated.1  Nor  does  the 
•rule  of  limitation  apply  to  the  hearing  of  complaints  by  regimental  courts 
under  Article  30.' 

The  liability  to  trial  after  discharge,  imposed  by  the  last  clause  of  Article 
-60,  has  been  held  subject  to  the  limitation  prescribed  in  Article  103.'  And 
so  held  as  to  the  liability  to  trial  after  the  expiration  of  the  term  of  enlist- 
ment, under  Article  48. 4 

By  the  absence  referred  to  in  the  original  Article,  in  the  clause  "  unless 
by  reason  of  having  absented  himself,'9  is  believed  to  be  intended,  not  neces- 
sarily an  absence  from  the  United  States,  but  an  absence  by  reason  of  a 
"  fleeing  from  justice,"  analogous  to  that  specified  in  Section  1045,  Revised 
Statutes,  which  has  been  held  to  mean  leaving  one's  home,  residence,  or 
known  abode  within  the  district,  or  concealing  one's  self  therein,  with  intent 
to  avoid  detection  or  punishment  for  the  offense  against  the  United  States/ 
Thus  it  has  been  held  that,  in  a  case  other  than  desertion,  it  was  not  essen- 
tial for  the  prosecution  to  be  prepared  to  prove  that  the  accused  had  been 
beyond  the  territorial  jurisdiction  of  the  United  States  in  order  to  save  the 
•case  from  the  operation  of  the  limitation." 


1  6  Opin.  A tt.- Gen.,  239. 

*  Dig.  J.  A.  Gen.,  124,  par.  10.  See  Article  30,  supra.  For  application  of  the  terms 
-of  the  Article  to  arrests,  see  Dig.  J.  A.  Gen.,  123,  par.  7. 

*  See  Article  60,  supra. 

4  Dig.  J.  A.  Gen.,  124,  par.  9;  14  Opin.  Att.-Gen.,  52. 

*  U.  S.  vs.  O'Brien,  2  Dillon,  881;  U.  S.  vs.  White,  5  Or.  C.  C,  88,  78;  Gould  & 
Tucker,  Rev.  S*at.,  349. 

•Dig.  J.  A.  Gen.,  125.  par.  14.  It  is  quite  clear  that  any  person  who  takes  himself 
out  of  the  jurisdiction  with  the  intention  of  avoiding  being  brought  to  justice  for  a 
particular  offense  can  have  no  benefit  of  the  limitation,  at  least  when  prosecuted  for 
that  offense  in  a  court  of  the  United  States.  *  *  *  A  person  fleeing  from  the  justice 
of  his  country  is  not  supposed  to  have  in  mind  the  object  of  avoiding  the  process  of  a 
particular  court,  or  the  question  whether  he  is  amenable  to  the  justice  of  a  nation,  or  of 
the  State,  or  of  both.  Proof  of  a  specific  intent  to  avoid  either  could  seldom  be  had, 
and  to  make  it  an  essential  requisite  would  defeat  the  whole  object  of  the  provision  in 
.question.  Street  vs.  United  States,  160  U.  S.,  128;  United  States  vs.  Smith,  4  Day,  121, 
125;  Roberts  m.  Reilly.  116  U.  S.,  80,  97. 

The  mere  fact  that  the  offense  was  concealed  by  the  accused  and  remained  unknown 
to  the  military  authorities  for  more  than  two  years  constitutes  no  "impediment"  in  the 
sense  of  the  Article.     Dig.  Opin.  J.  A.  Gen.,  128.  par.  5. 

A  mere  allegation  in  a  specification  to  the  effect  that  the  whereabouts  of  the  offender 
was  unknown  to  the  military  authorities  during  the  interval  of  more  than  two  years 
which  had  elapsed  since  the  offense  is  not  a  good  averment  of  a  "  manifest  impediment " 
in  the  sense  of  the  Article.     Ibid  ,  par  6. 

A  court-martial,  in  a  case  of  «n  offense  othrr  than  desertion,  sustained  a  plea  of  the 
statute  of  limitations  in  bar  of  trial  for  the  reason  that  ihe  judge-advocate  could  produce 
no  evidence  to  show  that  the  accused  was  not  within  the  territorial  jurisdiction  of  the 
United  States  during  his  absence.  Held  that  such  showing  was  not  necessary,  and  that 
it  was  sufficient  that  the  absence  should  be  any  unauthorized  absence  from  the  military 
service  whereby  the  absentee  evades  and  for  the  time  escapes  trial.  This  construction 
of  the  term  "absented  himself"  in  the  Article  corresponds  to  that  placed  on  the  words 
"  fleeing  from  justice  "  as  used  in  the  statutes  of  the  United  States  to  designate  those  whom 
the  statutes  of  limitation  for  the  prosecution  of  crimes  do  not  protect,    ibid.,  125,  par.  15. 
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ABTICLE  104.  No  sentence  of  a  court-martial  shall  be  carried  into  execu- 
tion until  the  same  shall  have  been  approved  by  the  officer  ordering  the  court, 
or  by  the  officer  commanding  for  the  time  being. 

The  requirement  that  a  court-martial  sentence  shall  be  made  operative 
by  the  approval  or  confirmation  of  a  reviewing  authority  is  relatively  recent 
in  the  procedure  of  military  tribunals.  The  60th  of  the  Prince  Rupert 
Articles  contained  the  requirement  that  "  when  sentence  is  to  be  given,  the 
President  shall  pronounce  it;  and  after  that  the  sentence  is  pronounced,  the 
Provost-marshal  shall  have  warrant  to  cause  execution  to  be  done  according 
the  sentence.9' 

Later  Articles  vest  the  power  to  review  and  confirm  proceedings,  find- 
ings, and  sentences  in  the  sovereign,  or  the  officer  commanding-in-chief,  or  in 
certain  cases  in  some  person  duly  authorized  by  the  sovereign  under  his  sign 
manual;  such  delegation  of  authority  being  in  some  cases  final,  and  in 
others  provisional  only,  until  the  directions  of  the  sovereign  could  be 
known.1  This  is  the  case  in  the  British  Articles  of  1765  and  1774,  which 
contain  the  requirement  that  "  no  sentence  of  a  general  Court  Martial  shall 
be  put  in  execution  till  after  a  report  shall  be  made  of  the  whole  proceedings 
to  Us,  or  to  Our  Commander  in  Chief,  or  some  other  Person  duly  authorized 
by  Us,  under  Our  Sign  Manual  to  confirm  the  same;  and  Our  or  his  Direc- 
tions shall  be  signified  thereupon,"  etc.  Article  8,  Section  14,  of  the 
American  Code  of  1776  required  the  proceedings  to  be  reported  "  to  Con- 
gress, or  to  the  general  or  commander-in-chief  of  the  forces  of  the  United 
States,  and  their  or  his  directions  be  signified  thereupon."  Article  2,  Sec- 
tion 14,  of  the  Resolution  of  Congress  of  May  31,  1786,  required  the  sen- 
tences involving  death  or  the  dismissal  of  a  commissioned  officer  to  be  laid 
"  before  Congress  for  their  confirmation  or  disapproval,  and  their  orders  in 
the  case."  All  other  sentences  were  to  "  be  confirmed  by  the  officer  order- 
ing the  court  to  assemble,  or  the  commanding  officer  for  the  time  being,  as 
the  case  may  be."  *  Article  65  of  the  Code  of  1806  vested  the  power  of 
review  in  the  officer  appointing  the  court  except  in  the  cases  specified  in  the 
last  clause  of  the  Article  which  now  constitutes  the  105th  Article  of  War. 
The  first  clause  of  No.  65  of  the  Articles  of  1806  forms  the  104th  Article  of 
the  Code  of  1874;  the  second  clause  having  been  re-enacted  as  Article  105 
of  the  same  Code. 

The  Reviewing  Authority. — This  term  is  employed  in  military  parlance a 
to  designate  the  officer  whose  province  and  duty  it  is  to  take  action  upon— 
approve  or  disapprove,  etc. — the  proceedings  of  a  court-martial  after  the 

1  The  practice  of  such  delegation  seems  to  have  originated  with  William  III.  on 
account  of  his  occasional  absences  from  the  kingdom.  See  I.  Clodc,  Mil.  Forces, 
Appendix,  pp.  502,  503. 

•  There  are  instances  in  which  this  power  was  exercised  hy  Congress.  See  8  Jour- 
Dais  of  Cong..  37,  144,  158.  386,  714 ;  4  ibid.,  268,  367,  868 ;  Winthrop,  682,  note  4. 

1  The  term  is  also  employed  in  Section  1228,  Revised  Statutes. 
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same  are  terminated,  and  when  the  record  is  transmitted  to  him  for  such 
action.  This  officer  is  ordinarily  the  commander  who  has  convened  the 
court.  In  his  absence,  however,  or  where  the  command  has  been  otherwise 
changed,  his  successor  in  command  or,  in  the  language  of  Articles  104  and 
109,  "the  officer  commanding  for  the  time  being,"  is  invested  (by  those 
Articles)  with  the  same  authority  to  pass  upon  the  proceedings  and  order 
the  execution  of  the  sentence  in  a  case  of  conviction.1 

In  cases,  however,  of  sentences  of  dismissal  and  of  death  imposed  in  time 
of  peace,  and  of  some  death-sentences  adjudged  in  time  of  war,  as  also  of  all 
sentences  "  respecting  general  officers,"  while  the  convening  officer  (or  his 
successor)  is  the  original  reviewing  authority,  with  the  same  power  to 
approve  or  disapprove  as  in  other  cases,  yet,  inasmuch  as  it  is  prescribed  by 
Articles  105,  106,  108,  and  109  that  the  sentence  shall  not  be  executed  with- 
out the  confirmation  of  the  President,  the  latter  becomes  in  these  cases 
the  final  reviewing  officer,  when,  the  sentence  having  been  approved  by 
the  commander  (for,  if  disapproved  by  him,  there  is  nothing  left  to  be 
acted  upon  by  the  superior),  the  record  is  transmitted  to  him  for  his 
action.1 

A  similar  division  of  the  reviewing  function  exists  in  cases  in  which  sen- 
tences are  approved,  but  the  execution  of  the  same  iB  suspended,  and  the 
question  of  their  execution  referred  to  the  President,  under  Article  111. 
The  same  function  is  also  shared  between  inferior  and  superior  commanders, 
under  Article  107,  in  cases  in  which  sentences  are  imposed  by  division  or 
separate  brigade  courts^  so,  under  Article  110,  in  cases  of  sentences 
adjudged  by  field-officers'  courts  in  time  of  war.1 

Where  a  general  court-martial  is  convened  directly  by  the  President  as 
Commander-in-Chief,  he  is  of  course  both  the  original  and  final  reviewing 
authority.1 

Action  on  Proceedings. — This  Article  is  properly  to  be  complied  with  by 
an  approval  of  the  sentence  (where  the  same  is  approved  in  fact)  by  "  the 
officer  ordering  the  court,"  etc.,  although,  as  in  a  case  of  a  sentence  of  dis- 
missal in  time  of  peace,  he  may  not  be  empowered  finally  to  confirm  and 
give  effect  to  the  sentence.  His  approval  is  required  as  showing  affirmatively 
that  he  does  not  disapprove  the  sentence,  as  he  is  authorized  to  do.1 

While  approval  gives  life  and  operation  to  proceedings  or  sentence,  dis- 
approval, on  the  other  hand,  quite  nullifies  the  same.  A  disapproval  of  the 
proceedings  of  a  court-martial  by  the  legal  reviewing  authority  is  not  a  mere 
expression  of  disapprobation,  but  a  final  determinate  act  putting  an  end  to 
such  proceedings  in  the  particular  case,  and  rendering  them  entirely  nuga- 
tory and  inoperative;  and  the  legal  effect  of  a  disapproval  is  the  same 

1  Die:.  J-  A.  Gen.,  670,  par.  1.    Bee,  also,  the  chapter  entitled  The  Reviewing 
Authority. 

»  Ibid.,  126,  par.  1. 
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whether  or  not  the  officer  disapproving  is  authorized  finally  to  confirm  the 
sentence.  But  to  be  thus  operative,  a  disapproval  should  be  express.  As 
frequently  remarked  in  the  opinions  of  the  judge-advocate  general,  the  mere 
absence  of  an  approval  is  not  a  disapproval,  nor  can  a  mere  reference  of  the 
proceedings  to  a  superior  without  words  of  approval  operate  as  a  disapproval 
of  the  proceedings  or  sentence.1  The  effect  of  the  entire  disapproval  of  a 
conviction  or  sentence  is  not  merely  to  annul  the  same  as  such,  but  also  to 
prevent  the  accruing  of  any  disability,  forfeiture,  etc.,  which  would  have 
been  incidental  upon  an  approval.  A  disapproval  of  a  conviction  of  a  par- 
ticular offense  also  operates  to  nullify  the  conviction  of  any  lesser  included 
offense  involved  in  the  conviction  of  the  specific  offense  charged.1 

The  "Officer  Commanding  for  the  Time  Being.19— The  "officer  com- 
manding for  the  time  being,"  indicated  in  this  Article,  is  an  officer  who  has 
permanently  or  temporarily  succeeded  to  the  command  of  the  officer  who 
convened  the  court;  as  where  the  latter  has  been  regularly  relieved  and 
another  officer  assigned  to  the  command,  or  where  the  command  of  the  con- 
vening officer  has  been  discontinued,  and  merged  in  a  larger  or  other  com- 
mand, at  Borne  time  before  the  proceedings  of  the  court  are  completed  and 
required  to  be  acted  upon.  Thus  where,  under  these  circumstances,  f, 
separate  brigade  has  ceased  to  exist  as  a  distinctive  organization  and  beei* 
merged  in  a  division,  or  a  division  has  been  similarly  merged  in  an  army  or 
department,  the  commander  of  the  division  in  the  one  case  and  of  the  army 
or  department  in  the  other  is  "the  officer  commanding  for  the  time  being," 
in  the  sense  of  the  Article.* 

The  "  officer  commanding  for  the  time  being  "  must,  to  legally  act,  have 
the  necessary  qualifications.  ,  Thus  where  the  sentence  is  one  of  a  general 
court-martial,  this  officer  must  have  the  same  rank  and  status  as  the  conven- 
ing officer  must  have  had  under  the  72d  Article,  i.e.,  he  must  be  either  a 

1  See  16  Opius.  Att.-Gen.,  812,  where  it  is  remarked  tbat  it  is  not  a  legal  disapproval 
of  a  conviction  or  sentence  for  the  original  reviewing  officer,  iu  forwarding  the  proceed- 
ings for  the  action  of  superior  authority,  to  indorse  upon  the  same  an  opinion  to  the 
effect  that  the  finding  is  not  sustaiued  by  the  evidence. 

•  Dig.  J.  A.  Gen.,  671,  par.  2.  A  reviewing  officer  cannot  disapprove  a  sentence  and 
then  proceed  to  mitigate  or  commute  the  punishment,  since,  upon  the  disapproval,  there 
is  nothing  left  in  the  case  upon  which  auy  such  action  can  be  based. 

It  is  quite  immaterial  to  the  legal  effect  of  a  disapproval  whether  any  reasons  are 
given  therefor,  or  whether  the  reasons  given  are  well  founded  in  fact  or  sufficient  in 
law.     Ibid. 

A  disapproval  of  a  sentence  by  the  proper  reviewing  authority  is  "tantamount  to  an 
acquittal  by  the  court."    13  Opins.  Att.-Gen.,  460. 

A  disapproval  of  a  finding  by  the  proper  reviewing  authority  has  the  same  legal 
effect  as  on  acquittal,  and  the  soldier  cannot  be  made  to  suffer  any  of  the  legal  conse- 
quences of  a  conviction.     Ibid.,  675,  par.  9. 

•  Dig.  J.  A.  Gen.,  127,  par.  5.  So  where,  before  the  proceedings  of  a  garrison  court 
convened  by  a  post  commander  were  completed,  the  post  command  had  ceased  to  exist, 
and  the  command  become  distributed  in  the  department,  held  that  the  department  com- 
mander, as  the  legal  successor  of  the  post  commander,  was  the  proper  authority  to  ap- 
prove the  sentence  under  this  Article.    Ibid, 
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general  officer  commanding  the  army,  division,  or  separate  department,  or  a 
colonel  commanding  a  department.1 

Record  of  Action  in  Review. — The  approval  of  the  sentence  indicated  by 
this  Article  should  properly  be  of  a  formal  character.  An  indorsement, 
signed  by  the  commander,  of  the  single  word  "  Approved," — a  form  not 
nnfrequently  employed  daring  the  late  war, — though  strictly  sufficient  in 
law,  is  irregular  and  objectionable.1 

Limits  of  Reviewing  Authority. — The  authority  of  a  military  commander 
as  reviewing  officer  is  limited  to  taking  action  upon  the  proceedings  and  sen- 
tence (if  any)  by  approving  or  disapproving  the  same  (wholly  or  in  part), 
and  directing  the  execution  of  the  sentence;  and  to  the  incidental  function, 
as  conferred  by  Article  112,  of  pardoning  or  mitigating  the  punishments 
which  have  been  approved  by  him.  Action  not  included  within  these 
powers  he  is  not  authorized  to  take.  Thus  he  cannot  himself  correct  the 
record  of  the  court,  by  striking  out  any  part  of  the  finding  or  sentence  or 
otherwise,  nor  can  he  in  general  change  the  order  in  which  different  penal- 
ties are  adjudged  by  the  court  to  be  suffered,  nor  can  he  add  to  the  punish- 
ment imposed  by  the  court  though  deemed  by  him  quite  inadequate  to  the 
offense." 

It  is  equally  beyond  the  power  of  the  reviewing  officer  to  change  a  find- 
ing by  his  own  action.  Thus  where,  in  a  case  of  conviction  of  desertion,  the 
reviewing  authority  approved  "so  much  only  of  the  finding. of  guilty  of 
desertion  as  convicted  the  accused  of  absence  without  leave,"  it  has  been 
held  that  he  had  thus  substituted  a  finding  of  his  own  for  that  of  the  court, 
and  that  his  action  was  unauthorized.4 

Reasons  for  Disapproval. — While  it  is  not  legally  essential  to  a  dis- 
approval that  the  reasons  therefor  should  be  stated,  a  reviewing  officer  may 
in  general  specify  the  reasons  for  the  action  taken  by  him  without 
transcending  his  authority.  Thus  where  a  department  commander  dis- 
approved a  sentence  as  inadequate,  and  in  stating  his  grounds  for  so  doing 
commented  unfavorably  upon  the  conduct  of  the  accused  as  indicated  by  the 

1  Dig.  J.  A.  Gen.,  127,  par.  7.  Where  a  department  command  was  discontinued  with- 
out being  transferred  to  orjncluded  in  any  other  specific  command,  held  that  the  gen- 
eral in  command  of  the  Army  was  "the  officer  commanding  for  the  time  being,"  and  the 
proper  authority  to  act,  under  this  Article  and  the  109th,  upon  the  proceedings  and  sen- 
tence of  a  court  which  had  been  ordered  by  the  department  commander,  out  whose 
judgment  had  not  been  completed  at  the  time  of  the  discontinuance  of  the  command. 
Ibid.,  par.  6 

9  Ibid.,  126,  par.  2.  So  held  that  a  mere  statement,  written  in  or  upon  the  proceed- 
ings, in  transmitting  them  to  the  President,  that  the  record  was  "forwarded"  for  the 
action  of  superior  authority,  was  insufficient  as  not  implying  the  requisite  approval 
according  to  the  Article;  and  held  similarly  of  a  mere  recommendation  that  the  pro- 
ceedings be  approved  by  such  authority.    Ibid. 

*  Die:.  J.  A.  Gen.,  672,  par.  8. 

4  Ibid.,  675,  par.  11.  As  has  been  seen,  it  is  within  the  authority  of  a  department 
commander,  as  reviewing  officer,  in  a  case  in  which  a  soldier  of  his  command  has  been 
sentenced  to  confinement  in  a  penitentiary,  to  designate  a  particular  penitentiary  within 
•uch  command  as  the  place  of  confinement.    Ibid.,  par.  12. 
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evidence,  it  was  held  that  such  comments  were  a  legitimate  explanation  of 
the  action  taken,  and  did  not  constitute  an  adding  to  the  punishment.1 

The  reviewing  authority  should  properly  authenticate  the  action  taken 
by  him  in  any  case  by  subscribing  in  his  own  hand  (adding  his  rank  and 
command,  as  indicating  his  legal  authority  to  act)  the  official  statement  of 
the  same  as  written  in  or  upon  the  record.  Impressing  the  signature  by 
means  of  a  stamp  is  not  favored.9 

Revision  of  Proceedings,  Finding,  or  Sentence  by  the  Court.* — Where 
the  reviewing  officer  deems  that  the  proceedings  of  the  court  are  in  any 
material  particular  erroneous  or  ill  advised,  his  proper  course  in  general  will 
be  to  reconvene  the  court  for  the  purpose  of  having  the  defect  corrected,  at 
the  same  time  furnishing  it  with  the  grounds  of  his  opinion.  Thus  if  he 
regards  the  sentence  inadequate,  he  should,  in  reassembling  the  court  for  a 
revision  of  the  same,  state  the  reasons  why  he  considers  it  to  be  dispropor- 
tionate to  the  amount  of  criminality  involved  in  the  offense.  But  although 
he  cannot  compel  the  court  to  adopt  his  views  in  regard  to  the  supposed 
defect,  he  may,  in  a  proper  case,  express  his  formal  disapprobation  of  their 
neglect  to  do  so.4 

Reconsideration  of  Action  by  Reviewing  Officer. — Action  taken  by  a 
reviewing  officer  upon  the  proceedings  and  sentence  of  a  court-martial  may 
be  recalled  and  modified  before  it  is  published  and  the  party  to  be  affected  is 
duly  notified  of  the  same.  After  such  notice  the  action  is  beyond  recall. 
The  power  of  remission,  indeed,  may  be  exercised  so  long  as  any  part  of  the 
punishment  imposed  remains  unexecuted.  But  when  the  final  approval  of 
the  sentence  (or  other  action  taken)  has  been  once  officially  communicated 
to  the  accused,  the  function  and  authority  of  the  reviewing  authority  as  such, 
over  and  respecting  the  same,  is  exhausted  and  cannot  be  revived.    An 

1  Dig.  J.  A.  Gen.,  672,  par.  8. 

1  Dig.  J.  A.  Gen.,  674,  par.  6. 

*  See  the  title  "  Proceedings  in  Revision"  in  the  chapter  entitled  The  Incidents  of 
the  Trial. 

4  Ibid.,  678,  par.  4.  Thus  where  a  court-martial,  on  being  reconvened  with  a  view 
of  giving  it  an  opportunity  to  modify  a  sentence  manifestly  too  lenient  for  the  offense 
found,  decided  to  adhere  to  the  sentence  as  adjudged,  and,  on  being  again  reassembled 
to  consider  further  grounds  presented  by  the  reviewing  commander  for  the  infliction  of 
a  severer  penalty,  again  declined  to  increase  the  punishment,  held  that  it  was  within 
the  authority  of  the  reviewing  officer,  and  would  be  no  more  than  proper  and  dignified 
for  him,  in  taking  final  action  upon  the  case,  to  reflect  upon  the  refusal  of  the  court  as 
ill  judged  and  as  having  the  effect  to  impair  the  discipline  and  prejudice  the  interests 
of  the  military  service.    Ibid. 

In  passing  upon  the  findings  and  sentence  of  a  court-martial,  the  reviewing  officer 
will  properly  attach  special  weight  to  its  conclusions  where  the  testimony  has  been  of  a 
conflicting  character.  This  for  the  reason  that,  having  the  witnesses  before  it  in  person, 
the  court  was  qualified  to  judge,  from  their  manner  in  connection  with  their  statements, 
as  to  the  proper  measure  of  credibility  to  be  attached  to  them  individually.*  Ibid.,  674, 
par.  5. 

*  See  the  early  case  of  Capt.  Weisner,  Am.  Archiv.,  5th  Series,  vol.  11. ,  p.  805.  So  civil  courts  wil) 
rarely  interfere,  except  in  cases  of  clear  injustice,  with  verdicts  of  juries  which  have  turned  upon  tht 
credibility  of  witnesses.    Wright  v&.  State,  84  Qa.,  110;  Whitten  vs.  State,  47  id.,  297. 
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approval  cannot  then  be  substituted  for  a  disapproval  or  vice  versa,  nor  can 
an  approved  punishment  be  mitigated  or  commuted.1 

It  is  an  established  principle  that  when  the  final  action  of  the  reviewing 
officer  has  been  published  in  orders  to  the  command  and  notified  to  the 
accused,  his  power  of  approval  and  disapproval  in  the  case  is  exhausted,  and 
bis  action  cannot  be  recalled  or  modified.  Where  a  department  commander 
applied  to  the  War  Department  for  the  return  of  the  proceedings  of  a  case 
in  order  that  he  might  modify  his  action  thereon,  it  was  held  that,  as  the 
same  had  been  formally  promulgated  in  orders  and  had  duly  taken  effect, 
the  power  of  the  reviewing  officer  over  the  case  was  exhausted,  and  the 
application  could  not  legally  be  complied  with.9 

Power  to  Review  Not  Subject  to  Delegation. — A  military  commander 
cannot  of  course  delegate  to  an  inferior,  or  other  officer,  his  function  as 
reviewing  authority  of  the  proceedings  or  sentence  of  a  court-martial,  as 
conferred  by  the  104th  or  109th  Article  of  War  or  other  statute.  Nor  can 
he  regularly  authorize  a  staff  or  other  officer  to  write  and  subscribe  for 
him  the  action  by  way  of  approval,  disapproval,  etc.,  which  he  has 
decided  to  take  upon  such  proceedings.  An  approval  purporting  to  be  sub- 
scribed by  the  commander  "by"  his  staff  judge-advocate  or  assistant 
adjutant-general  would  be  open  to  question  and  quite  irregular;  as  would 
also  be  any  action  subscribed  by  such  an  officer  purporting  to  be  taken  "  in 
the  absence  and  by  the  direction  of  "  the  commander." 

Power  to  Eeview  Not  Subject  to  Revision  by  Higher  Authority. — In  act- 
ing upon  the  proceedings  of  a  court-martial,  the  legal  reviewing  officer  acts 
partly  in  a  judicial  and  partly  in  a  ministerial  capacity.  He  "  decides  "  and 
"  orders,"  and  the  due  exercise  of  his  proper  functions  cannot  be  revised  by 
superior  military  authority.  It  has  been  held  that  a  reviewing  officer  who  had 
duly  acted  upon  a  sentence  and  promulgated  his  action  in  orders  could  not 
be  required  by  a  higher  commander,  or  by  the  Secretary  of  War,  to  revoke 


!Dig.  J.  A.  Gen.,  674,  par.  8.  But  where,  after  the  reviewing  commnnder  had 
Approved  a  sentence  iu  general  orders  and  the  court  had  been  dissolved,  it  was  discovered 
that  there  was  a  fatal  defect  in  the  proceedings  in  that  they  did  not  show  that  the  court 
or  judge-advocate  had  been  sworn  in  the  case,  held  that  the  commander  would  properly 
issue  a  supplemental  order  declaring  the  proceedings  a  nullity  and  the  original  order 
inoperative  and  withdrawn  on  account  of  the  defect.     Ibid.,  676,  par.  15. 

*  Ibid  ,  675,  par.  13.  Where  the  convening  commander  dissolves  a  court  pending  a 
•trial,  his  power  as  to  that  court  is  exhausted  and  he  cannot  revive  it  as  such.  He  may 
reconvene  the  same  members  as  a  court  martial,  but  it  will  be  another  and  distinct  tri- 
bunal.    Ibid.,  676,  par.  16. 

A  sentence  to  forfeit  certain  pay  was  approved,  and  such  approval  promulgated  in 
-orders  of  Feb.  18,  1865.  On  March  10th  following  the  reviewing  officer  "  reconsid- 
ered "  his  action,  and  by  another  order  disapproved  the  sentence,  and  this  order  was  also 
.promulgated.  Held  that  the  latter  order  was  of  no  effect.  The  first  order  executed  the 
forfeiture,  making  the  amount  forfeited  public  money,  and  exhausted  the  power  of  the 
reviewing  authority.    Ibid.,  par.  14. 

•  Ibid.t  674,  par.  7. 
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such  action.    If  the  sentence  be  deemed  unwarranted  or  excessive,  relief 
may  be  extended  through  the  power  of  pardon  or  remission.1 

Article  105.  No  sentence  of  a  court-martial,  inflicting  the  punishment 
of  death,  shall  be  carried  into  execution  until  it  shall  have  been  confirmed  by 
the  President ;  except  in  the  cases  of  persons  convicted,  in  time  of  war,  as 
spies,  mutineers,  deserters,  or  murderers,  and  in  the  cases  of  guerrilla  maraud- 
ers convicted,  in  time  of  war ,  of  robbery,  burglary,  arson,  rape,  assault 
with  intent  to  commit  rape,  or  of  violation  of  the  laws  and  customs  of  war  ; 
and  in  such  excepted  cases  the  sentence  of  death  may  be  carried  into  execution 
upon  confirmation  by  the  commanding  general  in  the  field  or  the  commander 
of  the  department,  as  the  case  may  be. 

The  history  of  the  first  clause  of  this  Article  has  already  been  explained.* 
The  excepting  clause  is  a  modification  of  the  65th  and  89th  of  the  Articles 
of  1806,  in  respect  to  their  application  to  sentences  of  death  and  dismissal  of 
officers  in  time  of  war.  Article  65  of  the  Code  of  1806  conferred  authority 
upon  an  army  or  department  commander,  in  time  of  war,  to  execute 
sentences  of  death  or  dismissal;  Article  89  of  the  same  code  conferred 
authority  to  "pardon  or  mitigate"  sentences  imposed  by  courts-martial 
constituted  by  them,  except  sentences  of  death  and  dismissal,  which  were 
authorized  to  be  suspended  "  until  the  pleasure  of  the  President "  could  be 
known;  and  such  "  suspension,  together  with  copies  of  the  proceedings  of 
the  court-martial,"  were  to  be  immediately  transmitted  to  the  President  for 
his  determination. 

The  authority  thus  conferred  was  restricted  in  1862  by  the  requirement 
that  "  no  sentence  of  death  or  imprisonment  in  the  penitentiary  shall  be 
carried  into  effect  until  it  shall  have  been  approved  by  the  President."  *  By 
the  Act  of  March  3,  1863,  however,  so  much  of  the  enactment  of  1862  as 
required  "  the  approval  of  the  President  to  carry  into  execution  the  sen- 
tence of  a  court-martial "  was  repealed  in  so  far  as  it  related  to  "carrying 
into  execution  the  sentence  of  any  court-martial  against  any  person  convicted 
as  a  spy  or  deserter,  or  of  mutiny  or  murder."  Sentences  for  these  offenses 
could  be  carried  into  effect  by  the  commanding  generals  of  armies  in  the 
field.4  The  power  thus  conferred  upon  commanding  generals  of  armies  in 
the  field  was,  by  the  Act  of  July  2,  1864,  conferred  upon  department  com- 
manders, and  was  extended  to  sentences  imposed  by  military  commissions, 
as  well  as  by  courts-martial,  for  robbery,  arson,  burglary,  rape,  assault  with 
intent  to  commit  rape,  and  for  violations  of  the  laws  and  customs  of  war,  as 
well  as  sentences  against  spies,  mutineers,  deserters,  and  murderers,  together 
with  all  sentences  against  guerrilla  marauders/ 

1  Dig.  J.  A.  Gen.,  676,  par.  17. 

•  See  Article  104,  supra. 

1  Sec.  5,  Act  of  July  17.  1862  (12  Stat,  at  Large,  598). 

*  Sec.  21,  Act  of  March  3,  1863  (12  ibid.,  735). 
1  Act  of  July  2,  1864  (13  ibid.,  356). 
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It  has  thus  been  seen  that  the  Articles  of  1806  and  subsequent  enact- 
ments of  similar  character  conferred  authority  upon  the  commanding  general 
of  a  department,  or  army  in  the  field,  in  time  of  war,  to  execute  a  sentence 
of  death  or  dismissal,  but  not  to  exercise  the  power  of  pardon  or  mitigation. 
This  principle  was  recognized  in  the  enactment  of  1864  by  a  clause  confer- 
ring upon  the  officers  above  named  the  power  to  "  remit  or  mitigate  "  sen- 
tences of  death  or  dismissal  "  during  the  continuance  of  the  present 
rebellion."    At  the  close  of  hostilities,  therefore,  such  power  ceased  to  exist. 

The  present  Article  confers  express  authority  upon  the  "  commanding 
general  in  the  field  or  the  commander  of  the  department,  as  the  case  may 
be,"  to  confirm  capital  sentences  and  to  carry  them  into  execution  in  the 
cases  of  persons  convicted,  in  time  of  war,  as  spies,  mutineers,  deserters,  or 
murderers,  and  in  the  cases  of  guerrilla  marauders  convicted,  in  time  of 
war,  of  robbery,  burglary,  arson,  rape,  assault  with  intent  to  commit  rape, 
or  of  violation  of  the  laws  and  customs  of  war.  But  the  corresponding 
authority  to  remit  or  mitigate  is  not  expressly  conferred  by  the  terms  of  the 
105th  Article.  It  would  thus  seem  to  have  been  the  intention  of  Congress, 
in  this  enactment,  to  confer  upon  commanding  generals,  in  time  of  war,  a 
power  to  approve  and  execute  such  sentences  adequate  to  the  strict  necessities 
of  discipline  and  no  more.  It  is  clearly  essential  to  discipline  and  to  the 
maintenance  of  order  in  the  theatre  of  active  military  operations  that  com- 
manders in  the  field  should  have  power  to  carry  such  sentences  into  effect. 
If,  however,  an  occasion  arises  for  clemency,  or  for  an  exercise  of  the  pardon- 
ing power,  it  was  evidently  deemed  best  by  Congress — no  urgent  question 
of  discipline  being  involved — to  leave  the  matter  in  the  hands  of  the 
Executive,  in  whom  the  power  to  grant  pardons  is  vested  by  the  Consti- 
tution; and  such  power  of  pardon  or  mitigation  was  therefore  expressly 
reserved  to  the  President  in  the  enactment  of  1862  above  cited,  which  is 
now  embodied  in  the  first  clause  of  the  112th  Article  of  War.1 

ABTICLE  106.  In  time  of  peace  no  sentence  of  a  court-martial  directing 
the  dismissal  of  an  officer  shall  be  carried  into  execution  until  it  shall  have 
been  confirmed  by  the  President,* 

Article  8,  Section  14,  of  the  American  Articles  of  1776  contained  the 
requirement,  derived  from  the  corresponding  provision  of  the  British  Code  of 
1774,'  that  "no  sentence  of  a  general  court-martial  shall  be  put  in  execu- 
tion till  after  a  report  shall  be  made  of  the  whole  proceedings  to  Congress, 
or  to  the  general  or  commander-in-chief  of  the  forces  of  the  United  States, 
and  their  or  his  directions  be  signified  thereupon."  Article  2,  Section  14, 
of  the  Resolution  of  Congress  of  May  31,  1786,  contained  the  provision  that 

1  Sec.  7,  Act  of  July  17,  1862  (13  Stat,  at  Large,  508). 

1  See  Articles  104, 105,  and  106,  and  the  chapter  entitled  The  Reviewing  Author* 

ITT. 

1  Article  10,  Section  15. 
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"  no  sentence  of  a  general  court-martial,  in  time  of  peace,  extending  to  the= 
loss  of  life,  the  dismission  of  a  commissioned  officer,  or  which  shall,  either 
in  time  of  peace  or  war,  respect  a  general  officer,  be  carried  into  execution 
until  after  the  whole  proceedings  shall  have  been  transmitted  to  the  Secre- 
tary at  War,  to  be  laid  before  Congress  for  their  confirmation  or  disapproval 
and  their  orders  in  the  case."  This  requirement  was  embodied  in  the 
Articles  of  1806, l  substituting  the  President  of  the  United  States  for  the 
Congress  as  the  final  reviewing  authority. 

The  word  "  approved  "  employed  by  the  President  in  passing  upon  a 
sentence  of  dismissal  has  been  held  to  be  substantially  equivalent  to  "  con- 
firmed," the  word  used  in  the  Article.  In  practice  the  two  words  are  used 
indiffer  ently  in  this  connection.* 

The  Article  does  not  expressly  require  that  the  confirmation  of  the  sen* 
tence  shall  be  signed  by  the  President,  nor  does  it  prescribe  any  form  in 
which  the  confirmation  shall  be  declared.  A  written  approval,  therefore,  of  a 
sentence  of  dismissal  authenticated  by  the  signature  of  the  Secretary  of  War 
or  expressed  to  be  by  his  order  is  a  sufficient  confirmation  within  the 
Article;  the  case  being  deemed  to  be  governed  by  the  well-established  prin- 
ciple that  where,  to  give  effect  to  an  executive  proceeding,  the  personal 
signature  of  the  President  is  not  made  essential  by  law,  that  of  the  head  of 
the  department  to  which  the  subject  belongs  shall  be  sufficient  for  the  pur* 
pose;  the  assent  of  the  President  to  his  order  or  direction  being  presumed, 
and  his  act  being  deemed  in  law  the  act  of  the  President  whom  he  repre- 
sents.' 

Abticle  107.  No  sentence  of  a  court-martial  appointed  by  the  commander 
of  a  division  or  of  a  separate  brigade  of  troops,  directing  the  dismissal  of  an 
officer ,  shall  be  carried  into  execution  until  it  shall  have  been  confirmed  by 
the  general  commanding  the  army  in  the  field  to  which  the  division  or  brigade 
belongs.' 


1  As  Article  65. 

1  Dig.  J.  A  Gen.,  128,  par.  1. 

*  Ibid  ,  par.  2.  This  view  has  been  sustained  by  an  opinion  of  the  Attorney-General 
of  June  6,  1877,  (15  Opins.,  290,)  and  by  a  Report  of  the  Judiciary  Committee  of  the 
Senate  of  March  3,  1879,— Rep.  No.  868,  45th  Cong.,  3d  Ses.  (From  this  report,  indeed, 
two  mem  here  of  the  Committee  dissented  in  a  subsequent  report  of  April  7,  1879, — Mis. 
Doc.  No.  21,  46th  Cong.,  1st  Ses.) 

This  subject  has  been  more  recently  considered  by  the  XJ.  8.  Supreme  Court  in  a  suc- 
cession of  cases  (Runkle  «.  U.  S.,  122" U.  S.,  548;  tf  S.  w.  Page,  137  U.  S.,  678;  U.  S. 
«*.  Fletcher,  148  U.  S.(  84),  the  effect  of  which  is  that  a  statement  of  approval  of  a  sen- 
tence of  dismissal  authenticated  by  the  Secretary  of  War  is  legally  sufficient  provided 
that  it  appear,  by  clear  presumption  therefrom,  that  the  proceedings  have  actually  been 
submitted  to  the  President. 

In  an  opinion  of  the  Attorney- General  of  April  1,  1879,  (16  Opins.,  298,)  it  was  held 
that  a  confirmation  of  a  sentence  of  dismissal  of  an  officer,  though  irregularly  and 
unduly  authenticated,  would  be  ratified  by  an  appointment  by  the  President  of  another 
officer  to  fill  the  supposed  vacancy,  and  that  the  appointment  thus  made  would  be  valid 
and  operative. 

4  See  Articles  104,  105,  and  106,  $upra. 
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Article  108.  No  sentence  of  a  court-martial,  either  in  time  of  peace  or 
in  time  of  war,  respecting  a  general  officer  shall  be  carried  into  execution 
until  it  shall  have  been  confirmed  by  the  President.1 

Abticlb  109.  All  sentences  of  a  court-martial  may  be  confirmed  and  car- 
ried  into  execution  by  the  officer  ordering  the  court,  or  by  the  officer  command* 
ing  for  the  time  being,  where  confirmation  by  the  President,  or  by  the  com- 
manding general  in  the  field,  or  commander  of  the  department,  is  not  required 
by  these  articles.1 

Abticlb  110.  No  sentence  adjudged  by  a  field-officer  detailed  to  try 
soldiers  of  his  regiment  shall  be  carried  into  execution  until  the  same  shall 
have  been  approved  by  the  brigade  commander,  or,  in  case  there  be  no  brigade 
commander,  by  the  commanding  officer  of  the  post  or  camp.9 

This  appeared  for  the  first  time  in  statutory  form  as  Section  7  of  the 
Act  of  July  17,  1802;'  its  purpose  being  to  provide  for  the  review  and 
approval  or  confirmation  and  execution  of  sentences  imposed  by  the  newly 
constituted  field-officer's  court.  The  words  "  or  camp  "  were  added  after 
"  post,"  in  the  last  line  of  the  Article,  by  the  Act  of  July  27,  1892.* 

Abticlb  111.  Any  officer  who  has  authority  to  carry  into  execution  the 
sentence  of  death  or  of  dismissal  of  an  officer  may  suspend  the  same  until 
the  pleasure  of  the  President  shall  be  known ;  and  in  such  case  he  shall 
immediately  transmit  to  the  President  a  copy  of  the  order  of  suspension, 
together  with  a  copy  of  tJie  proceedings  of  the  court.* 

An  officer  suspending  the  execution  of  a  sentence  for  the  action  of  the 
President  under  this  Article  should  first  formally  approve  the  same.  Simply 
to  forward  the  proceedings  stating  that  the  sentence  has  been  suspended  is 
incomplete  and  irregular.  If  the  commander  disapproves  the  sentence,  he 
cannot  of  course  suspend  and  transmit  under  this  Article,  since  there  remains 
nothing  for  the  President  to  act  upon.* 

Where  a  case  is  submitted  to  the  President  for  his  action  under  this 
Article,  he  may  approve  or  disapprove  the  sentence  wholly  or  in  part,  and, 
if  approving,  may  exercise  the  power  of  remission  or  mitigation/ 

ABTICLB  112.  Every  officer  who  is  authorized  to  order  a  general  court- 
martial  shall  have  power  to  pardon  or  mitigate  any  punishment  adjudged  by 
it,  except  the  punishment  of  death  or  of  dismissal  of  an  officer.  Every  officer 
commanding  a  regiment  or  garrison  in  which  a  regimental  or  garrison  court- 
martial  may  be  held,  shall  have  power  to  pardon  or  mitigate  any  punishment 
which  such  court  may  adjudge. 

1  See  Articlefl  104,  105,  and  106.  supra. 

•  See  Articles  104,  105,  aiid  106  for  a  history  of  this  provision.   See,  also,  the  chapter 
entitled  The  Reviewing  Authobity. 

•  Sec.  7.  Act  of  July  17,  1862  (12  Stat,  at  Large,  598). 
4  Act  of  July  27,  18&8  (27  Stat,  at  Large,  278). 

•  For  a  history  of  this  Article  see  the  104th  and  106th  Articles  of  War. 
•Dig.  J.  A.  Gen.,  129,  par.  1. 

''Ibid.,  par.  2. 
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« 

The  pardoning  power  in  respect  to  criminal  offenses,  military  as  well  as 
civil,  and  the  authority  to  remit,  mitigate,  and  commute  punishments 
imposed  by  military  tribunals,  which  are  bat  incidents  of  the  general  power 
to  pardon,  are  by  the  English  Constitution  vested  in  the  sovereign.  The 
early  Articles  of  War  requiring  the  sentences  of  general  courts-martial  to  be 
submitted  to  the  sovereign  prior  to  execution l  were  adopted  with  a  view 
to  enable  this  power  to  be  exercised  in  cases  in  which,  in  the  opinion  of  the 
sovereign  or  his  constitutional  advisers,  an  act  of  clemency  or  mercy  was 
deemed  appropriate.9  This  power  has  been  and  may  still  be  exercised 
directly  by  the  crown,  or  may  be  conferred  upon  generals  commanding-in- 
chief  by  letters  under  the  royal  sign  manual. 

Prior  to  the  adoption  of  the  Federal  Constitution,  the  power  to  confirm 
the  more  important  sentences — death  and  the  dismissal  of  commissioned 
officers,  for  example — was  vested  in  the  Congress,"  and  was  from  time  to 
time  exercised  by  that  body.  There  being  no  executive  head  to  the  Govern- 
ment under  the  Articles  of  Confederation,  the  power  to  pardon  was  vested 
in  the  general  or  commander-in-chief  for  the  time  being,  who  was  authorized 
to  pardon  or  mitigate  "any  of  the  punishments  order  to  be  inflicted  for  any 
of  the  offenses  mentioned  in  the  foregoing  Articles." 4  The  corresponding 
power  of  pardon  and  mitigation  in  respect  to  regimental  courts-martial  was 
by  the  same  Article  conferred  upon  the  regimental  commander/ 

By  a  resolution  of  Congress  of  April  14,  1777,  the  Articles  above  cited 
were  repealed  and  replaced  by  two  new  Articles,  one  of  which  required  sen- 
tences of  general  courts-martial  to  be  reported  to  Congress,*  as  before ;  the 
other,  however,  conferred  authority  upon  Continental  general  officers  to 
appoint  general  courts-martial  and  to  "pardon  or  mitigate  all  punishments 
authorized  except  the  sentence  of  death," T  which  they  were  authorized  to 
suspend  and  report  the  proceedings  in  the  case  to  the  Congress  for  its 
action. •  By  a  Resolution  of  May  27,  1777,  the  power  of  pardon  and  mitiga- 
tion which  had  been  vested  in  the  "general  or  commander-in-chief  "  by  the 

1  See  Article  10,  Section  15,  of  the  British  Codes  of  176)  and  1774. 

*  CI  ode.  Mil.  Law.  145.  The  power  of  commutation,  inasmuch  as  it  substituted 
another  and  different  -judgment  for  that  pronounced  by  the  courts,  was  held  in  1727  to 
be  beyond  the  authority  of  the  sovereign,  as  an  unwarranted  exercise  of  the  pardoning 
power.  Authority  to  commute  was  therefore  conferred  upon  the  crown  by  the  Mutiny 
Act.    1  Clorie,  Mil.  Forces.  509,  510. 

1  By  Article  8,  Section  14,  of  the  American  Articles  of  1776. 

4  See  Article  2,  Section  18,  ibid. 

1  Ibid. 

1  Article  3,  Resolution  of  Congress  of  April  14,  1877. 

'  Article  4,  ibid. 

•  That  the  authority  to  commute  was  not  conferred  by  this  enactment  or  by  that  of 
May  27,  1777,  is  evidenced  by  the  following  extract  from  a  letter  from  Washington  to 
Gates  under  date  of  February  14,  1778.  "  The  right  of  mitigating  only  extends,  in 
my  opinion,  to  lowering  the  degree  of  punishment,  in  the  same  species  prescribed,  and 
does  not  imply  any  authority  to  change  the  nature  or  quality  of  it  altogether."  VI. 
Writings  of  Washington,  874. 
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• 

Articles  of  1776,  bat  which  had  been  withdrawn  by  the  Resolution  of  April 
14th  above  cited,  was  restored;  and  the  power  "to  execute  sentences  and  to 
grant  pardons  therefor,  by  way  of  mitigation  or  remission,"  was  conferred 
upon  "  general  officers  commanding  departments  "  "  without  being  obliged 
to  report  the  matter  to  Congress  or  the  commander-in-chief."  The  sub- 
ject of  approval  and  confirmation,  as  well  as  of  pardon  and  mitigation,  in 
respect  to  general  courts-martial  having  been  thus  made  the  subject  of 
exhaustive  legislative  regulation,  was  not  mentioned  in  the  Resolutions  of 
Congress  of  1786.  In  the  Articles  of  1806  the  power  of  confirmation  is 
regulated  by  the  65th  Article;  while  the  power  of  pardon  and  mitigation  in 
respect  to  both  general  and  inferior  courts-martial  is  regulated  by  the  pro- 
visions of  the  89  th  Article.1 

Nature  of  the  Power ;  Effects  of  its  Exercise. — The  President  is  em- 
powered by  the  Constitution9  "  to  grant  pardons  for  offenses  against  the 
United  States  " ;  and  a  pardon,  like  a  deed,  must,  in  order  to  take  effect,  be 
delivered  to  and  accepted  by  the  party  to  whom  it  is  granted.8 

It  is  the  effect  of  the  exercise  of  the  pardoning  power  by  the  President 
to  relieve  the  party  from  all  punishment  remaining  to  be  suffered.  Where, 
therefore,  he  remits  the  unexecuted  portion  of  a  term  of  imprisonment,  an 
additional  penalty,  which,  by  the  express  terms  of  the  sentence,  was  to  be 
incurred  at  the  end  of  the  adjudged  term,  (as  a  dishonorable  discharge  from 
the  service),  cannot  be  enforced.  The  pardon  having  intervened,  the  sen- 
tence ceases  to  have  any  effect  whatever  in  law,  and  the  soldier — the 
remainder  of  his  service  being  regular — must  be  honorably  discharged.4 


1  Article  60  of  the  Prince  Rupert  Code  provided  that  "  when  sentence  is  to  be  given 
the  President  shall  pronounce  it;  and,  after  that  the  sentence  is  pronounced,  the  Provost- 
Martial  shall  have  warrant  to  cause  execution  to  be  done  according  to  the  sentence." 
Article  59  of  the  same  code  contained  provision  for  a  regimental  provost-marshal  who 
was  to  "have  the  same  priviledge  in  his  own  regiment  as  the  Provost-Martial  General 
hath  in  the  Army  or  Camp."  The  King  James  Articles  of  1686  contained  similar  pro- 
visions. Article  12,  Section  15,  of  the  British  Codes  of  1765  and  1774  contains  the 
requirement  that  no  sentence  of  a  regimental  or  garrison  court-martial  shall  "be 
executed  until  the  Commanding  officer  (not  being  a  member  of  the  Court-Martial),  or 
the  Governor  of  the  Garrison  shall  have  confirmed  the  same."  This  was  adopted  with- 
out change  as  Article  10,  Section  14,  of  the  American  Articles  of  1776,  and  as  Article 
8,  Section  14,  of  the  Resolution  of  Congress  of  May  81, 1786.  In  the  Articles  of  1806 
the  power  to  approve  and  confirm  is  conveyed  by  Article  65,  the  power  to  pardon  and 
mitigate  being  conferred  by  Article  89. 

*  Article  2,  Section  2,  par.  1. 

*  Dig.  J.  A.  Gen.,  551,  par.  1.  Thus  there  can  be  no  pardon  of  a  deceased  officer  or 
soldier;  and  that  the  pardon  is  asked  by  the  party's  widow  or  heir,  who  is  to  be  pecun- 
iarily benefited  thereby,  cannot  affect  the  principle.  So  where,  in  a  case  of  an  officer 
who  had  died  while  under  a  sentence  of  suspension  from  rank,  a  pardon  was  asked  for 
the  purpose  of  having  the  stigma  removed  from  his  record  in  the  service,  held  that  the 
case  was  not  one  in  which  the  pardoning  power  could  be  exercised.  Ibid,  See,  also, 
U.  S.  «f.  Wilson,  7  Pet.,  150;  In  matter  of  DePuy,  8  Benedict,  807;  6  Opin.  Att.-Gen., 
408. 

4  ltrid.t  558,  par.  6.  It  is  the  effect  of  a  full  pardon  (otherwise  of  a  mere  remission 
of  the  punishment)  to  remove  all  penal  consequence  (except  of  course  executed  penalties) 
and  all  disabilities  attached  by  U.  S.  statute  (or  army  regulation)  to  the  offense  or 
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A  pardon  ia  not  retroactive.  It  cannot  remit  an  executed  punishment, 
or  restore  an  executed  forfeiture  resulting  either  by  operation  of  law  or  sen- 
tence. It  cannot,  therefore,  restore  the  forfeitures  incident  upon  desertion. 
Further,  it  cannot  modify  past  history  or  reverse  or  alter  the  facts  of  a  com- 
pleted  record.  From  and  after  the  taking  effect  of  a  pardon  the  recipient 
is  innocent  in  law  as  to  any  subsequent  contingencies,  but  the  pardon  does 
not  annihilate  the  fact  that  he  was  guilty  of  the  offense.  The  pardon  indeed 
proceeds  upon  the  theory  that  the  party  was  guilty  in  fact.  The  asking  for 
it  is  an  admission  of  guilt,  and  the  granting  of  it  is  a  recognition  of  the  fact 
of  guilt.1 

to  tbe  conviction  or  sentence.*  Thus  the  pardon  of  a  convicted  deserter  will  relieve 
him  from  the  loss  of  the  rights  of  citizenship  attached  by  the  Act  of  March  8,  1865, 
Sees  1996,  1998,  Rev.  Sts.,  to  a  conviction  of  desertion. f  Butapardou  by  the  President 
will  be  ineffectual  of  course  to  remove  a  disqualification  incurred  by  the  offender  under 
a  State  statute  J    Dig.  J.  A.  Gen.,  551,  par.  2. 

Held  that  a  pardon  extended  to  an  enemy  for  his  offense  or  offenses  ae  such,  com- 
mitted during  the  war,  did  not  entitle  him  to  be  paid  rent  for  the  occupation  of  his  real 
estate  by  the  U.  S.  military  authorities  while  occupying  by  the  right  of  conquest  the 
region  of  country  in  which  such  estate  was  situated.    Ibid.,  par.  8. 

1  Dig  J.  A.  Gen.,  556,  par.  15.  Thus  held  that  the  President  could  not  by  a  pardon 
remove  the  charge  of  desertion  from  the  record  of  a  former  soldier,  who  had  long  Binoe 
become  a  civilian  by  reason  of  the  muster-out  aud  non-existence  of  the  volunteer  army  to 
which  he  had  belonged  in  the  late  war;  and  that  the  effect  of  his  pardon  would  not  be  to 

five  him  an  honorable  discharge.  A  pardon  would  not  only  not  remove  a  charge  of 
esertiou,  but  would  iu  fact  confirm  it,  and  constitute  an  additional  reason  for  retaining 
it  on  the  record.  And  a  party  cannot  by  an  executive  act  be  discharged  from  the  service 
unless  he  is  in  the  service.    Ibid. 

A  pardon  by  the  President  will  reach  and  remove  a  continuing  disqualification  or 
disability  incident  upon  the  commission  of  an  offense  against  the  United  States,  or  upon 
*  conviction  by  a  United  States  court  or  a  court-martial,  but  not  a  disqualification 
incurred  (as  upon  conviction  of  grand  larceny)  under  the  laws  of  a  State.  Ibid.,  555, 
par.  17. 

A  pardon  cannot  reach  or  remit  a  fully  executed  sentence,  though  the  same  may  have 
been  unjustly  imposed.  A  pardon  cannot  of  course  undo  a  corporal  punishment  fully 
inflicted:  §  nor  can  it  avail  to  restore  to  the  army  sn  officer  or  soldier  legally  separated 
therefrom  and  made  a  civilian  by  a  duly  approved  sentence  of  dismissal,  |  or  by  a  dis- 
honorable discharge.  Nor  can  it  restore  a  fine  paid,  or  pay  forfeited,  when  the  amount 
of  tbe  same  has  once  gone  beyond  the  control  of  the  Executive  and  been  covered  into 
the  U.  8  treasury  and  become  public  funds,  1"  whatever  may  have  been  the  merits  of  the 
case.  Otherwise,  however,  where  the  monev  still  remains  in  the  hands  of  a  military 
disbursing  officer  or  other  intermediate  official  **  Where,  however,  any  portion  of  a 
punishment  remains  unexecuted,  that  portion  may  be  remitted  by  the  pardoning  power.ft 
Congress  alone  can  restore  pay  fully  forfeited  to  the  United  States,  or  otherwise  pecu- 
niarily indemnif  v  an  officer  or  soldier  for  the  consequences  of  a  legally  executed  sen- 
tence.   Ibid.,  552,  par.  4. 

•Ex  parte  Garland,  4  Wall..  8*0;  12  Opln.  At. -Gen..  81.  ,  „  „.„,,<•*     ««..*  m.i. 

1 8  Onins.  At.-Gen..  8R4;  9  «.,  478:  14  id..  12«.  And  see  People  «t.  Bowen,  48  Cal.,  489.  That  tula 
disability  can  attach  only  upon  a  conviction,  see  the  47th  Article,  title  Statutory  Consequences  of 
Desertion,  and  authorities  cited  in  note. 

t  7  Onins.  At.-Gen..  760. 

f  See  8  Opln*.  At.-Gen..  884. 

|  12  Oping.  648;  Ex  parte  Garland,  4  Wallace.  881 .  _  ..      „-lwlA11 

1 2  Opine.  At.-Gen.,  880;  16  id..  1.  This  because  the  name  Constitution  which  conveys  the  P*™on- 
Ing  power  contains  a  provision  of  "equal  efficiency"  (Article  1,  Sec.  9,  f  6)  to  the  effect  that  raoneyin 
the  public  treasury  'hallnot  he,  withdrawn  except  by  an  appropriation  hv  Act  of  Congress.  8  trt..  «i . 
Compare,  in  this  connection.  Knote  vs.  United  States,  5  Otto,  149,  where  it  was  held  that  an  execu tlve 
pardon  would  not  entitle  a  party  to  the  proceeds  of  certain  personal  effects  confiscated  «£*  soM  by 
the  United  States  as  the  property  of  an  enemy  after  such  proceeds  had  been  duly  paid  into  tne 
treasury. 

•*  14  Oplns.  At.-Gen.,  601.  M  _ 

ft  And  the  Executive,  in  the  exercise  of  the  pardoning  power,  "  may  pardon  or  remit  a  portion  of 
the  sentence  at  one  time  and  a  different  portion  at  another.*'    8  Oplns.  At.-Gen.,  418. 
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Continuing  Punishments. — The  pardoning  power  extends  to  continuing 

punishments,  or  punishments  which  are  never  fully  executed, — remitting  in 
each  case  the  punishment  from  and  after  the  taking  effect  of  the  pardon. 
Of  this  class  is  the  punishment  of  disqualification  to  hold  military  or  public 
office,  as  alBO  that  of  the  losing  of  or  reduction  in  "  files  "  (or  relative  rank) 
in  the  list  of  officers  of  the  offender's  grade ;  these,  being  continuing  punish- 
ments, may  be  put  an  end  to  at  any  time  by  a  remission  by  the  pardoning 
power.1 

Conditional  Pardons. — It  is  settled  that  a  pardon  may  be  conditional — 
may  be  granted  upon  a  condition  precedent  or  subsequent.'  Thus  where 
the  President,  by  his  proclamation  of  March  11,  1865,  granted  a  pardon  to 
all  deserters  "on  condition  that  they  duly  returned  (within  a  certain  time 
stated)  to  their  regiments,  etc.,  and  served  the  remainder  of  their  original 
terms  and,  in  addition,  a  period  equal  to  the  time  lost  by  desertion," 
a  soldier  who  duly  returned  under  this  proclamation  but,  after  remaining 
with  his  regiment  a  portion  of  the  period  indicated,  abandoned  the  service 
and  went  to  his  home,  was  held  liable  (the  legal  period  of  limitation  fixed 
by  the  103d  Article  of  War  not  having  expired)  to  be  brought  to  trial  for 
his  original  desertion ;  the  conditio^  subsequent  upon  which  his  pardon  for 
the  same  had  been  extended  not  having  been  performed.* 

Constructive  Pardons. — While  to  restore  to  or  place  upon  duty  an  officer 
or  soldier  when  under  arrest  or  charges  on  account  of  an  alleged  offense 
would  not  probably  in  this  country,  to  the  same  extent  as  in  England,4  be 
regarded  as  operating  as  a  condonation  of  the  offense,  the  promotion  of  an 
officer  while  in  arrest  under  charges  has  been  viewed  as  a  constructive 
pardon  of  the  offense  or  offenses  on  account  of  which  he  has  been  arrested.* 
Such  a  promotion,  however,  could  not  operate  as  a  pardon  of  other 
offenses  committed  by  him,  of  the  commission  of  which  no  knowledge  was 
had  by  the  Executive  at  the  date  of  the  promotion.- 

While  ordering  or  authorizing  an  officer  or  soldier  when  under  sentence 
to  exercise  a  command,  or  perform  any  other  duty  inconsistent  with  the  con- 
tinued execution  of  his  sentence,  has  been  viewed  as  a  constructive  pardon,1 


1  Dig.  J.  A.  Gen.,  553.  par.  6;  12  Opin.  Att.-Gen.,  547. 

1  Ex  parte  Wells,  18  How.,  807  ;  Com.  «t.  Haggerty,  4  Brewster,  826 ;  6  Opin.  Att.- 
Gen.    405. 

*  Dig.  J.  A.  Gen.,  554,  par.  9.  In  certain  cases  of  military  offenders  convicted  of  lar- 
ceny of  public  property  or  conversion  of  public  funds  (or  who  bad  escaped  from  mili- 
tary custody  while  under  charges  for  such  offenses),  and  applying  for  pardon,  advUed 
that,  even  if  otherwise  thought  worthy  of  pardon,  no  pardon  should  be  extended  to  them 
except  upon  the  condition  precedent  of  their  making  good  the  funds  appropriated  or  the 
property  stolen  or  its  value.    Ibid.,  par.  10. 

4  See  Clode,  Mil.  Forces  of  the  Crown,  vol.  1,  p.  178;  Prendergast,  244-5,  in  connec- 
tion with  the  cases  cited  of  Sir  Walter  Raleigh,  Lord  Lucan,  Capt.  Achison,  etc 

*  See  8  Opins.  Att.-Gen.,  287. 

*  Dig.  J.  A.  Gen.,  558,  par.  7. 
1  6  Opin.  Att-Gen.,  714. 
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it  has  been  held  that,  to  allow  an  officer  while  nnder  a  sentence  of  suspension 
from  rank  to  perform  certain  slight  duties  in  closing  his  accounts  with 
the  United  States  could  not  be  regarded  as  having  any  such  effect.1 

Procedure. — The  pardoning  power  here  given  is  not  limited  in  its  exer- 
cise to  the  moment  of  the  approving  of  the  sentence,  but  may  be  employed 
as  long  as  there  remains  any  material  for  its  exercise.  Under  this  Article, 
as  interpreted  by  the  usage  of  the  service,  a  department  (or  army)  com- 
mander may  in  his  discretion,  remit  at  any  time,  and  for  any  cause  deemed 
by  him  to  be  sufficient,  the  unexecuted  portion  of  the  sentence  of  any 
soldier  confined  in  his  command  under  a  sentence  imposed  by  a  court-mar- 
tial convened  by  him  or  by  a  predecessor  in  the  command.' 

A  military  commander  vested  with  the  power  of  pardon  or  mitigation 
under  this  Article  is  not  authorized  to  delegate  the  same  to  an  inferior. 
Thus  a  department  commander  cannot  legally  authorize  a  post  commander 
to  remit  in  part,  upon  good  behavior,  the  punishment  of  a  soldier,  under 
sentence  at  the  post  commanded  by  the  latter,  who  has  been  convicted  by 
a  general  court  the  proceedings  of  which  have  been  acted  upon  by  the 
former.* 

Remission. — Remission  is  a  partial  exercise  of  the  pardoning  power, 
relieving  the  person  from  a  punishment  or  the  unexecuted  portion  of  a 
punishment,  but  not  pardoning  the  offense  as  such,  or  removing  the  disabili- 
ties or  penal  consequences  attaching  thereto  or  to  the  conviction.4  The 
pardoning  of  "  punishment,"  authority  for  which  is  vested  in  certain  com- 
manders by  the  112th  Article  of  War,  is  remission.  An  offender  can  be 
completely  rehabilitated  only  by  a  full  pardon  granted  under  the  pardoning 
power  of  the  Constitution.* 

Mitigation. — The  reviewing  authority  in  approving  the  punishment 
adjudged  by  the  court  and  ordering  its  enforcement,  is  authorized,  if  he 
deems  it  too  severe,  to  graduate  it  to  the  proper  measure  by  reducing  it  in 


1  Dig.  J.  A.  Gen..  558,  par.  8.  Held  that  a  withdrawal  by  a  department  commander 
of  a  pending  charge  against  a  soldier,  upon  his  giving  a  pledge  to  abstain  in  the  future 
from  the  conduct  which  was  the  subject  of  the  charge,  did  not  operate  as  a  pardon  and 
could  not  be  pleaded  as  such.  Hod  it  been  done  by  an  order  of  the  President,  it  could 
haye  had  no  further  operation  than  as  a  ?ua«t-conditional  pardon,  leaving  the  charge 
legally  renewable  upon  a  repetition  of  the  offense.    Ibid.,  557,  par.  18. 

Held  that  an  order  issued  by  competent  authority  at  about  the  close  of  the  war  (Decem- 
ber, 1865),  by  which  a  military  prisoner  convicted  of  larceny  by  court-martial  was  simply 
released  before  the  end  of  his  term,  from  a  State  penitentiary,  was  an  act  of  constructive 
pardon,  operating  to  remit  the  unexecuted  portion  of  the  sentence  ;  and  that  a  formal 
pardon  by  the  President  was  not  essential  to  enable  the  party  to  exercise  the  right  of 
suffrage  in  a  State  where  a  conviction  of  larceny,  unpardoned,  was  a  disqualification. 
Ibid.,  par.  19. 

1  Dig.  J.  A.  Gen.,  130,  par.  4. 

*  Ibid.,  par.  2. 

4  Compare  Perkins  v$.  Stevens,  24  Pick.,  277;  Lee  «.  Murphy,  22  Grat,  799;  1  Bilh. 
Cr.  L.,  $  763;  2  Opins.  Alt. -Gen.,  329;  5  id..  588;  8  id.,  288-4, 

*  Ibid.,  657,  par.  1;  Ex  parte  Garland,  4  Wall.,  880. 
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•quantity  or  quality,  without  changing  its  species;  this  is  mitigation.1 
Imprisonment,  fine,  forfeiture  of  pay,  and  suspension  are  punishments 
capable  of  mitigation.  As  an  instance  of  a  mitigation  both  in  quantity  and 
quality,  a  sentence  of  imprisonment  for  three  years  in  a  penitentiary  was 
held  to  be  mitigable  to  an  imprisonment  for  two  years  in  a  military  prison.9 

A  punishment  in  itself  illegal  is  not  capable  of  mitigation.  Thus  where 
a  sentence  of  imprisonment  in  a  penitentiary  is  not  legally  authorized,  it 
cannot  be  made  valid  by  mitigating  this  imprisonment  to  confinement  in  a 
military  prison.  In  such  case  the  latter  will  be  equally  invalid  and  inopera- 
tive with  the  original  punishment.8 

A  punishment  cannot  be  pardoned  or  mitigated  under  this  Article  where 
it  has  been  once  duly  executed.  Where,  however,  a  sentence  has  been 
executed  only  in  part,  it  may  be  remitted  as  to  the  portion  remaining 
unexecuted.4 

Where  a  sentence  consists  of  several  punishments,  the  reviewing  officer 
cannot  so  exercise  the  power  of  mitigation  as  to  exceed  in  any  instance  the 
maximum  punishment  established  by  law  and  orders.  Thus  he  would  not 
be  authorized  by  way  of  mitigation  to  reduce  a  confinement,  while  at  the 
same  time  adding  to  a  forfeiture  so  as  to  make  it  in  excess  of  the  maximum 
forfeiture  legally  allowable  for  the  offense.* 

Commutation  — Where,  as  in  the  case  of  a  sentence  of  death,  dismissal, 
•or  dishonorable  discharge,  there  is  no  lesser  form  or  degree  of  the  same 
punishment  to  which  a  sentence  can  be  reduced  by  way  of  mitigation,  mercy 
or  clemency  can  only  be  shown  by  way  of  commutation,  that  is,  by  a  substi- 
tution of  some  other  punishment  for  that  named  in  the  sentence.  The 
power  to  commute  (or  remit)  sentences  of  death  or  dismissal  is,  by  this 
Article,  reserved  to  the  President,  and  a  military  commander  cannot  exercise 
such  power  even  where,  in  time  of  war,  he  is  authorized  to  approve  such  a 
sentence  and  carry  it  into  effect.' 

The  substitution  of  the  punishment  of  confinement  for  that  of  dishonor- 
able discharge,  imposed  by  sentence  of  court-martial,  would  not  of  course 
be  authorized  by  way  of  mitigation  (which  cannot  change  the  nature  of  the 
punishment),  but  may  be  effected  by  a  commutation  of  the  sentence  by  the 
President  accepted  by  the  soldier.7 

1  See  opiniou  of  Judge- Advocate  General  published  in  G.  O.  71,  War  Department, 
1875;  1  Opin8.  Alt. -Gen. ,  327;  4  id. ,  444.  It  may  be  noted  that  these  early  opinions  of 
the  Attorney- General  inaccurately  describe  the  substitution  of  a  lesser  punishment  for  a 
death- sentence,  as  a  mitigation  ;  the  proceeding  being  properly  commutation. 

•  Dig.  J.  A.  Gen  ,  181,  par.  5. 

*  Ibid  ,  132,  par.  11. 

*  Ibid.,  180,  par.  8. 

» Ibid.,  138,  pur.  19    See,  also,  ibid.,  par.  20. 

•  Dig.  J.  A.  Gen.,  129,  par.  1.  See.  also,  Washington,  to  Gates,  Feb.  14, 1778,  Vol. 
VI  ;  Writings  of  Washington,  874. 

7  Ibid.,  181,  par.  8.  See,  also,  par.  7.  ibid.  So  held  that  a  reviewing  commander 
^was  not  authorized  to  commute  the  punishment  of  dishonorable  discharge,  and  that,  as 
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Article  113.  Every  judge-advocate,  or  person  acting  as  stick,  at  any 
general  court-martial,  shall,  with  as  much  expedition  as  the  opportunity  of 
time  and  distance  of  place  may  admit,  forward  the  original  proceedings  and 
sentence  of  such  court  to  the  Judge-Advocate  General  of  the  Army,  in  whose 
office  they  shall  be  carefully  preserved. 

This  requirement  originated  in  a  provision  of  the  Mutiny  Act  of  1750/ 
-which  required  that  "every  acting  judge-advocate  should  send  up  the  pro- 
ceedings, with  as  much  expedition  as  possible,  to  the  Judge- Advocate 
General  in  London,  to  be  kept  and  preserved  in  his  office,  to  the  end  that 
persons  entitled  thereto  might  obtain  copies  thereof,  as  provided  for  in  the 
Act."  '  As  this  requirement  formed  a  part  of  the  Mutiny  Act,  and  so  did 
not  appear  in  the  Articles  of  1774,  it  was  not  embodied  in  the  American 
Articles  of  1776,  but  appeared  for  the  first  time  in  statutory  form,  as  the 
last  clause  of  Article  24  of  Section  14  as  amended  by  the  Resolution  of  Con- 
gress of  May  31,  1786.  In  this  form  it  was  re-enacted  as  the  first  clause  of 
No.  90  of  the  Articles  of  1806.  The  Judge-Advocate  General  of  the  Army 
is,  by  another  statute,*  made  the  legal  custodian  of  the  records  of  general 
courts-martial ;  the  Congress,  in  this  respect,  having  adhered  to  a  practice 
well  established  in  the  British  service  at  the  time  of  the  adoption  of  the 
Federal  Constitution.1 

Abticle  114.  Every  party  tried  by  a  general  court-martial  shall,  upon 
demand  thereof,  made  by  himself  or  by  any  person  in  his  behalf,  be  entitled 
to  a  copy  of  the  proceedings  and  sentence  of  such  court. 

The  right  of  an  accused  person  to  have  a  copy  of  the  proceedings  in  his 
case  was  first  recognized  by  statute  in  England  in  1748,  in  which  year  a 
clause  was  added  to  the  Mutiny  Act  requiring  such  a  copy  to  be  furnished 
"  to  any  person  tried  by  the  same,  at  any  time  not  sooner  than  three  nor 
later  than  twelve  months  after  the  sentence  given,  and  whether  such  sen- 
tence be  approved  or  not."  *  For  a  reason  above  stated/  this  requirement 
was  not  embodied  in  the  American  Articles  of  1776,  and  appeared  first  in 
statutory  form  as  the  third  clause  of  Article  24,  Section  14,  as  amended  by 
the  Resolution  of  May  31,  1786.  It  was  re-enacted  without  change  as  the 
last  clause  of  No.  90  of  the  Articles  of  1806. 

Procedure  under  the  Article. — Applications  for  copies  under  this  Article 
may  be  and  in  practice  commonly  are  addressed  in  the  first  instance  to  the 
Judge- Advocate  General,  who  thereupon  furnishes  the  copy,  certified  by  him 

such  punishment  was  not  susceptible  of  mitigation,  it  could  not  legally  be  reduced 
under  this  Article.    Dig.  J.  A.  Gen  ,  131,  par.  7. 

Dishonorable  discharge  cannot  legally  be  mitigated  to  "  discharge  without  a  charac- 
ter."   The  latter  is  not  a  recognized  punishment.    Ibid.,  182,  par.  14. 

1  24  Geo.  II..  ch.  «,  sec.  8. 

*  Section  1 199,  Rerised  Statutes. 

*  Clode.  Mil.  Law,  162;  In  re  Mansergh,  1  B.  &  S.v  406. 
4  22  Geo.  II.,  ch.  5,  sec.  9. 

4  See  Article  118,  supra. 
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as  correct,  at  the  expense  of  the  United  States,  provided  the  application  is 
made  by  the  accused  or  in  his  behalf.  If  not,  he  can  furnish  the  copy  only 
by  the  special  authority  of  the  Secretary  of  War.  Any  person  desiring  a 
cepy  of  the  record  of  a  court-martial,  or  of  any  portion  of  a  record,  who  is 
not  entitled  to  be  furnished  with  the  same  by  the  terms  of  this  Article, 
should  apply  therefor  to  the  Secretary  of  War,  stating  the  reason  for  his 
application,  in  order  that  it  may  appear  that  he  makes  the  same  in  good 
faith  and  for  a  proper  purpose.  If  the  application  is  approved  by  the  Secre- 
tary, it  will  be  referred  to  the  Judge- Advocate  General,  who  will  then  have 
the  copy  prepared  and  transmitted.1 

A  person  applying  for  the  copy  "in  behalf"  of  the  accused  should 
exhibit  some  satisfactory  evidence  that  he  duly  represents  the  accused,  as 
his  agent,  attorney,  or  otherwise.  Where  it  does  not  satisfactorily  appear 
that  the  party  is  applying  for  and  on  behalf  of  the  accused,  he  cannot  be 
furnished  with  the  copy,  as  of  right,  under  the  Article.  A  person  other  than 
the  accused,  applying  on  his  own  account,  is  not  entitled  to  the  copy.9 

A  copy  of  the  proceedings  and  sentence  cannot  properly  be  furnished 
under  this  Article  until  the  same  have  been  finally  acted  upon  and  such 
action  has  been  promulgated  in  the  usual  manner.' 

The  accused  or  other  person  entitled  under  this  Article  to  be  furnished 
with  a  copy  of  a  record  of  trial  is  not  entitled  to  be  furnished  with  a  copy 
of  a  report  of  the  Judge- Advocate  General  made  upon  the  case.  To  receive 
this,  special  authority  must  be  obtained  from  the  Secretary  of  War.4 

The  copy  of  the  "  proceedings  and  sentence  "  of  the  court,  with  which 
the  accused  is  entitled  to  be  furnished  under  this  Article,  does  not  include  the 
action  of  the  reviewing  authority  as  indorsed  upon  or  attached  to  the  record 
of  trial,  and  it  is  not  the  usage  to  include  this  in  the  copy.* 

The  furnishing  of  a  copy  of  a  record  of  a  general  court-martial  to  a 

1  Dig.  J.  A.  Gen.,  184,  par.  8.  It  is  an  established  general  rule  that  a  head  of  a 
department  of  the  Government  will  not  make  public  or  furnish  copies  of  confidential  offi» 
cial  reports  or  papers  the  disclosure  of  which  will  rather  prejudice  than  promote  the 
public  interests.  In  a  case  of  an  officer  of  the  Army  who,  ha  vine  been  dismissed  the 
service  by  sentence  of  court-martial,  applied  to  be  furnished  with  copies  of,  or  to  be 
allowed  to  examine,  the  report  of  the  Judge-Advocate  General  and  the  remarks  of  the 
General  commanding  the  Army,  in  his  case  advised  that  the  application  be  not  acceded 
to  by  the  Secretary  of  War,  the  same  being  no  part  of  the  record  of  trial  of  the  officer, 
but  confidential  communications  addressed  to  the  President  through  the  Secretary  of 
War.     Ibid.,  691.  par.  5. 

1  Dig.  J.  A.  Gen.,  184,  par.  2.  The  fact  that  the  applicant  is  a  member  of  the  family 
of  the  accused  does  not  entitle  him  to  the  copy  in  the  absence  of  evidence  that  he  applies 
at  the  instance  or  in  behalf  of  the  accused.  A  party  applying  in  behalf  of  "  friends  and 
creditors"  of  the  accused  held  not  entitled  to  a  copy  of  the  record  of  his  trial.  So  held 
of  one  who  subscribed  his  application  merely  as  "attorney  at  law,"  without  showing 
that  he  was  authorized  to  act  for  the  accused.    Ibid. 

This  Article  does  not  authorize  the  furnishing  of  a  copy  of  the  record  of  trial  to  the 
widow  of  the  accused  or  other  person  applying  after  his  decease.    Ibid.,  185,  par.  7. 

•Ibid.,  188,  par.  1. 

4 Ibid.,  184,  par.  4;  see,  also,  note  1,  $upra. 

•/«*.,  185,  par.  8.  * 
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person  other  than  the  accused  and  not  applying  in  his  behalf  will,  as  a 
general  rale,  be  authorized  by  the  Secretary  of  War  where  the  application 
is  evidently  made  in  the  interest  of  justice  and  the  copy  furnished  will 
clearly  subserve  a  good  and  desirable  purpose.  Bat  this  must  be  made  cer- 
tainly to  appear.1 

It  is  only  a  party  "  tried  by  a  general  court-martial "  who  is  entitled  by 
the  Article  to  the  copy.  Parties  desiring  copies  of  records  of  courts  of 
inquiry ',  for  use  in  evidence  under  Article  121,  or  for  any  other  purpose, 
must  apply  to  the  Secretary  of  War,  as  above  indicated.  Such  copies,  how- 
ever, are  rarely  accorded,  except  for  use  under  Article  121.* 

ABTICLB  115.  A  court  of  inquiry  to  examine  into  the  nature  of  any 
transaction  of  or  accusation  or  imputation  against,  any  officer  or  soldier 
may  be  ordered  by  the  President  or  by  any  commanding  officer  ;  but,  as  courts 
of  inquiry  may  be  perverted  to  dishonorable  purposes,  and  may  be  employed, 
in  the  hands  of  weak  and  envious  commandants,  as  engines  for  the  destruc- 
tion of  military  merit,  they  shall  never  be  ordered  by  any  commanding 
officer  except  upon  a  demand  by  the  officer  or  soldier  whose  conduct  is  to  be 
inquired  of 

In  the  early  history  of  courts-martial,  not  only  during  the  period  prior 
to  their  statutory  recognition  by  the  passage  of  the  Mutiny  Act,  but  for 
more  than  a  century  subsequent  to  that  enactment,  the  functions  of  the 
court-martial  and  court  of  inquiry  differed  so  little  that  they  were  often 
combined  in  the  same  tribunal  for  the  purpose  of  prosecuting  an  investiga- 
tion which  would  now  be  committed  to  a  court  of  inquiry.*  Although 
recognized  at  ah  earlier  date  by  custom  of  service,  the  first  authentic  in- 
stance of  the  appointment  of  a  court  of  inquiry  in  the  English  service  seems 
to  have  been  that  appointed  by  the  king  in  1746  to  investigate  the  disaster  to 
Sir  John  Cope's  command  at  the  battle  of  Prestonpans  during  the  Rebellion 
of  1745.*  Clode,  in  his  Military  Law,  cites  an  instance  in  1708  in  which  a 
court-martial  was  convened  for  the  purpose  of  investigating  the  conduct  of 
an  officer  of  Lord  Mark  Kerr's  Regiment.*  The  order  authorizing  the 
appointment  of  the  court  in  this  case  was  signed  by  Secretary  Walpole,  and 
the  report  of  its  proceedings  was  to  be  submitted  to  the  Duke  of  Marlborough 
as  Commander-in-Chief.  It  is  believed  that  courts-martial  retained  this 
jurisdiction,  and  were  empowered  to  conduct  investigations,  to  detect  guilty 
parties,  and  to  recommend  punishments,  for  a  long  time  after  these  tribunals 
had  received  statutory  recognition  and  had  begun  to  exercise  specific  juris- 
diction as  such.  This  is  evidenced  by  Article  2,  Section  16,  of  the  American 
Articles  of  1776,  which  authorizes  courts-martial  to  be  convened  in  the 

1  Dig.  J.  A.  Gen.,  135,  par.  5;  see,  also,  note  1,  page  554,  ante. 

*  Ibtii, ,  par.  6. 

*  Clode,  Mil.  Law,  171.    See,  also,  the  chapter  entitled  Courts  of  In<jtjiby. 
4  Ibid.,  172. 

'Ibid.,  171, 
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artillery  to  take  jurisdiction  over  "differences  arising  amongst  themselves,  or 
in  matters  relating  solely  to  their  own  corps." 

Early  in  the  present  century  a  doubt  having  arisen  in  England  as  to  the 
authority  to  convene  courts-martial  for  the  sole  purpose  of  conducting 
investigations,  the  question  was  referred  to  the  Attorney-General  in  1803, 
and  his  opinion,  based  largely  upon  the  requirements  of  the  oath  prescribed 
for  members  of  courts-martial  in  the  Mutiny  Act,  was  adverse  to  their 
legality.1 

The  first  statutory  recognition  of  these  tribunals  in  the  United  States 
service  was  that  contained  in  Articles  25,  26,  and  27  of  Section  14  of  the 
Articles  of  War  as  amended  by  the  Besolution  of  Congress  of  May  31,  1786. 
These  provisions  were  embodied  in  the  revision  of  1806  as  Articles  91,  92, 
and  93.  Under  the  authority  thus  conferred,  however,  courts  of  inquiry 
could  only  be  convened  upon  the  application  of  the  officer  or  soldier  whose 
conduct  was  to  be  investigated  by  them;  with  a  view  to  confer  upon  the 
President  power  to  convene  such  courts  at  his  discretion,  an  authority  which 
in  England  had  already  been  recognized  as  belonging  to  the  crown,'  a  clause 
to  that  effect  was  embodied  in  the  92d  of  the  Articles  of  1806. 

Article  115  authorizes  the  institution  of  a  court  of  inquiry  only  in  a 
case  of  an  "  officer  or  soldier,"  and  the  word  "  officer  "  as  employed  in  the 
Articles  is  defined  in  Section  1342,  Revised  Statutes,  to  mean  a  commissioned 
officer.  A  court  of  inquiry  cannot,  therefore,  be  convened  on  the  applica- 
tion, or  in  the  case,  of  a  person  who  is  not  an  officer  (or  soldier)  of  the  Army 
at  the  time.  Such  a  court  cannot  be  ordered  to  investigate  transactions  of, 
or  charges  against,  a  party  who,  bj  dismissal,  discharge,  resignation,  etc, 
has  become  separated  from  the  military  service,  although  such  transactions 
or  charges  relate  altogether  to  his  acts  or  conduct  while  in  the  army.  A 
court  of  inquiry  cannot  be  ordered  in  a  case  of  an  "  acting  assistant  sur- 
geon," who  is  not  an  officer  of  the  Army,  but  only  a  civil  employee.* 

1 1.  Clodc,  Mil.  Forces,  541. 

•Prior  to  the  ennclment  of  the  Army  Act  of  1881,  courts  of  inquiry  as  such  were 
neither  authorized  nor  provided  for  in  the  annual  Mutiny  Acts.  They  had  long  been 
recognized  by  custom  of  service,  and  had  been  convened  from  time  to  time  by  letters 
under  the  royal  sign  manual  with  a  view  to  the  prosecution  of  investigations  such  as  are 
now  inquired  Into  by  these  tribunals.  Courts  of  inquiry  were  first  expressly  authorized 
in.  the  English  Articles  of  1829. 

'  Dig.  J.  A.  Gen.,  185,  par.  1.  A  court  of  inquiry  is  not  a  court  in  the  legal  sense  of 
the  term,  but  rather  a  council,  commission,  or  board  of  investigation.  It  does  not 
administer  justice;  no  plea  or  specific  issue  is  presented  to  it  for  trial:  its  proceedings 
are  not  a  trial  of  guilt  or  innocence;  it  does  not  come  to  a  verdict  or  pass  a  sentence. 
For  purposes  of  investigation,  however,  a  court  of  inquiry  in  this  country  is  clothed 
with  ample  powers,  and  In  an  important  case  its  opinion  may  be  scnrcely  leas  significant 
or  even  final  than  that  of  a  court-martial.     Winthrop,  Mil.  Law,  ch.  24. 

Though  a  court  of  inquiry  has  sometimes  been  compared  to  a  grand  jury,  there  U 
little  substantial  resemblance  between  the  two  bodies.  The  accused  appears  and  exam- 
ines witnesses  before  such  a  court  as  freely  as  before  a  court-martial,  and  its  proceed- 
ings are  not  required  to  be  kept  secret,  but  may  be  open  at  the  discretion  of  the  court. 


ings 
Dfe. 


g.  J.  A.  Gen.,  186,  par.  8. 
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A  court  of  inquiry  should  not  in  general  be  ordered  by  an  inferior  com- 
mander— a  post  or  regimental  commander,  for  example — where  the  charges 
required  to  be  investigated  are  not  such  as  an  inferior  court-martial  could 
legally  take  cognizance  of.  Courts  of  inquiry  convened  by  such  commanders 
are,  however,  of  rare  occurrence  in  our  service.1 

Although  neither  Article  88  nor  other  provision  of  the  code  specifically 
authorizes  the  challenging  of  the  members  of  a  court  of  inquiry,  yet,  in  the 
interests  of  justice  and  by  the  usage  of  the  service  in  this  country,  this  pro- 
ceeding is  permitted  in  the  same  manner  as  before  courts-martial.  Article 
117  requires  that  members  of  courts  of  inquiry  shall  be  sworn  "  well  and 
truly  to  examine  and  inquire,  according  to  the  evidence,  without  partiality, 
prejudice,'9  etc.;  and  it  is  the  sense  of  the  service  that  their  competency 
to  do  so  should  be  determined  by  the  same  tests  as  in  the  case  of  a  court- 
martial." 

A  court  of  inquiry  has  no  power  to  punish  for  contempt.  Such 
power  of  this  nature  as  is  conferred  by  Article  86  is  restricted  in  terms  to 
courts-martial.  Moreover  a  court  of  inquiry,  not  being  in  a  proper  sense  a 
court,  cannot  exercise  the  strictly  judicial  function  of  punishing  contempts.* 

ARTICLE  116.  A  court  of  inquiry  shall  consist  of  one  or  more  officers,  not 
exceeding  three,  and  a  recorder,  to  reduce  the  proceedings  and  evidence  to 
writing.* 

ARTICLE  117.  The  recorder  of  a  court  of  inquiry  shall  administer  to  the 
members  the  following  oath :  "  You  shall  well  and  truly  examine  and  inquire, 
according  to  the  evidence,  into  the  matter  now  before  you,  witJwut  partiality, 
favor,  affection,  prejudice,  or  hope  of  reward:  so  help  you  God"  After 
which  the  president  of  the  court  shall  administer  to  the  recorder  the  following 
oath :  "  You,  A  B,  do  swear  that  you  will,  according  to  your  best  abilities, 
accurately  and  impartially  record  the  proceedings  of  the  court  and  the  evidence 
to  be  given  in  the  case  in  hearing :  so  help  you  Qod."  * 

Axticle  113.  A  court  of  inquiry,  and  the  recorder  thereof,  shall  have 
the  same  power  to  summon  and  examine  witnesses  as  is  given  to  courts-martial 
and  the  judge-advocates  thereof  Such  witnesses  shall  take  the  same  oath 
which  is  taken  by  witnesses  before  courts-martial,  and  the  party  accused  shall 

1  Dig.  J.  A.  Gen.,  186,  par.  2. 

*  Dig.  J.  A.  Gen.,  186,  par.  4.  Bee  Macomb,  §  204:  O'Brien,  292;  De  Hart,  278.  In 
the  Joint  Resolution  of  Congress  of  Feb.  18,  1874,  authorizing  the  President  to  convene 
a  certain  special  court  of  inquiry,  it  was  "  provided  that  the  accused  may  be  allowed 
the  same  right  of  challenge  as  allowed  by  law  in  trials  by  court-martial."  It  appears, 
however,  to  have  been  regarded  in  the  debate  on  this  Resolution  (see  Cong.  Rec. ,  vol.  2, 
Nos.  88,  40)  that  this  provision  was  unnecessary  to  entitle  the  party  to  the  privilege. 

'  Dig.  J.  A.  Gen.,  187,  par.  5.  A  loose  observation  of  Hough  (Authorities,  10)  that 
"  contempts  before  courts  of  inquiry  are  as  much  punishable  as  before  courts-martial  " 
has  been  carelessly  repeated  bv  several  American  writers.  The  recent  English  writer, 
Clode,  correctly  states  the  law  (as  to  witnesses)  in  saying  (Mil.  and  Mar.  Law,  196)  that 
a  court  of  inquiry  "  has  no  power  to  punish  them  for  contumacy  or  silence." 

4  See  Art.  115,  supra. 
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be  permitted  to  examine  and  cross-examine  them,  so  as  fully  to  investigate  the 
circumstances  in  question. 

The  first  clause  of  this  Article  was  made  the  subject  of  Congressional 
enactment  in  1863/  prior  to  which  date  the  court  had  power  to  summon 
witnesses  only.  The  requirements  of  the  Article  in  respect  to  the  oaths 
to  be  administered  to  witnesses  and  the  right  of  parties  to  cross-examine 
them  were  drawn  from  the  91st  and  93d  of  the  Articles  of  1806. 

AXTICLE  119.  A  court  of  inquiry  shall  not  give  an  opinion  on  the  merits 
of  the  case  inquired  of  unless  specially  ordered  to  do  so. 

An  opinion  given  by  a  court  of  inquiry  is  not  in  the  nature  of  a  sentence 
or  adjudication  pronounced  upon  a  trial.  The  accused,  upon  a  subsequent 
trial,  by  court-martial,  of  eharges  investigated  by  a  court  of  inquiry,  cannot 
plead  the  proceedings  or  opinion  of  the  latter  as  a  former  trial,  acquittal,  or 
conviction.* 

While  it  is  of  course  desirable  that  the  members  of  a  court  of  inquiry, 
directed  to  express  an  opinion,  should  concur  in  their  conclusions,  they  are 
not  required  to  do  so  by  law  or  regulation.*  The  majority  does  not  govern 
the  minority  as  in  the  case  of  a  finding  or  sentence  by  court-martial.  If  a 
member  or  a  minority  of  members  cannot  conscientiously  and  without  a 
weak  yielding  of  independent  convictions  agree  with  the  majority,  it  is  better 
that  such  member  or  members  should  formally  disagree  and  present  a  sepa- 
rate report  (or  reports)  accordingly.  The  very  disagreement  indeed  of 
intelligent  minds  is  a  material  and  important  fact  in  the  case,  and  one  of 
which  the  reviewing  authority  is  entitled  to  have  the  advantage  in  his  con- 
sideration of  and  action  upon  the  same.4 

Where,  as  in  the  majority  of  cases,  the  inquiry  is  instituted  with  a  view 
of  assisting  the  determination,  by  the  President  or  a  military  commander, 
of  the  question  whether  the  party  should  be  brought  to  trial,  the  opinion  of 
the  court  will  properly  be  as  to  whether  further  proceedings  before  a  court- 
martial  are  called  for  in  the  case,  with  the  reasons  for  the  conclusions 
reached.  Where  no  such  view  enters  into  the  inquiry,  but  the  court  is  con- 
vened to  investigate  a  question  of  military  right,  responsibility,  conduct, 
etc.,  the  opinion  will  properly  confine  itself  to  the  special  question  proposed 
and  its  legitimate  military  relations.     A  court  of  inquiry,  composed  as  it  is 

1  Section  25t  Act  of  March  3,  1863  (12  Stat,  at  Large,  754). 

•  Dig.  J.  A.  Gen.,  187,  par.  1. 

*  In  the  case  of  the  court  of  inquiry  (composed  of  seven  general  officers)  on  the  Cintra 
Convention,  in  1808,  the  members  who  dissented  from  the  majority  were  required  by  the 
convening  authority  to  put  on  record  their  opinions,  and  three  dissenting  opinions  were 
accordingly  given.  A  further  instance,  in  which  two  of  the  five  members  of  the  court 
gave  each  a  separate  dissenting  opinion,  is  cited  by  Hough,  Precedents,  642.  Mainly 
upon  the  authority  of  the  former  case  both  Hough  (Precedents,  642)  and  Simmons 
(§  889)  hold  that  members  non-concurring  with  the  majority  are  entitled  to  have  their 
opinions  reported  in  the  record. 

♦Dig.  J.  A.  Gen.,  187,  par.  2. 
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of  military  men,  will  rarely  find  itself  called  upon  to  express  an  opinion  upon 
questions  of  a  purely  legal  character.1 

It  is  not  irregular,  but  authorized,  for  a  court  of  inquiry,  in  a  proper 
case,  to  reflect,  in  connection  with  its  opinion,  upon  any  improper  language 
or  conduct  of  the  accused,  prosecuting  witness,  or  other  person  appearing 
before  it  during  the  investigation." 

ARTICLE  120.  The  proceedings  of  a  court  of  inquiry  must  be  authenti- 
cated by  the  signatures  of  the  recorder  and  the  president  thereof  and  deliv- 
ered to  the  commanding  officer.1 

ABTICLE  121.  The  proceedings  of  a  court  of  inquiry  may  be  admitted  as 
evidence  by  a  court-marlicd  in  cases  not  capital  nor  extending  to  the  dis- 
missal of  an  officer,  provided  that  the  circumstances  are  such  that  oral 
testimony  cannot  be  obtained* 

While  the  proceedings  of  a  court  of  inquiry  cannot  be  admitted  as  evi- 
dence on  the  merits  upon  a  trial  before  a  court-martial  of  an  offense  for  which 
the  sentence  of  dismissal  will  be  mandatory  upon  conviction,4  it  has  been  held 
that  upon  the  trial  of  such  offense,  as  upon  any  other,  such  proceedings,  prop- 
erly authenticated,  would  be  admissible  in  evidence  for  the  purpose  of  im- 
peaching the  statements  of  a  witness  upon  the  trial  who,  it  was  proposed  to 
show,  had  made  quite  different  statements  upon  the  hearing  before  the  court 
of  inquiry.* 

ABTICLE  122.  If,  upon  marches,  guards,  or  in  quarters,  different  corps 
of  the  Army  happen  to  join  or  do  duty  together,  the  officer  highest  in  rank 
of  the  line  of  the  Army,  Marine  Corps,  or  militia,  by  commission,  there  on 
duty  or  in  quarters,  shall  command  the  whole,  and  give  orders  for  what  is 
needful  to  the  service,  unless  otherwise  specially  directed  by  the  President, 
according  to  the  nature  of  the  case.1 

Articles  25,  26,  and  27,  Section  14,  of  the  British  Code  of  1774  contain 
provisions  respecting  the  relative  rank  of  officers  of  the  Household  Troops, 
or  personal  guards  of  the  sovereign,  when  serving  in  conjunction  with  offi- 
cers of  other  regiments  of  the  British  military  establishment.  The  principle 
in  respect  to  the  right  of  command  therein  prescribed,  "that  the  senior  offi- 
cer present  for  duty  shall  command  the  whole,"  was  embodied  in  Articles 

1  Dig.  J.  A  Gen  ,  188.  par.  8.  In  an  exceptional  case,  that  of  the  sredal  court  of  inquiry 
authorized  by  Congress  in  the  Joint  Resolution  of  Feb.  18,  1874.  the  court  was  required 
to  express  an  opinion  not  only  upon  the  "  moral  "  but  upon  the  "technical  and  legal 
responsibility  "  of  the  officer  for  the  "  offenses  "  charged. 

•  Ibid '.,  nar.  4.  Thus  the  court  of  inquiry  on  the  conduct  of  the  Seminole  War 
adverted  in  its  opinion  unfavorably  upon  certain  offensive  and  reprehensible  language 
employed  against  each  other  by  the  two  general  officers  concerned,  the  cne  in  his  state- 
ment to  the  court  and  the  other  in  his  official  communications  which  were  put  in 
evidence.     Sec  G.  O.  18,  Hdqra.  of  Army,  1887. 

*  See  Article  115,  supra. 

4  Compare  G.  O.  83,  Dept.  of  Arizona,  1871. 

'Dig.  J.  A.  Gen..  189.  See  this  ruling  published,  as  adopted  by  the  President,  in 
G.  C.  M.  O.  40,  Hdqrs.  of  Army,  1880. 
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25  and  26,  Section  13,  of  the  American  Code  of  1776,  and  was  there  applied 
to  the  case  of  troops  of  the  United  States  serving  in  connection  with 
those  belonging  to  the  several  States.  In  the  Articles  of  1806,  Article  25, 
Section  13,  of  the  Code  of  1776  appears  as  Article  62  (Article  26  being 
omitted),  to  which  the  provision  which  is  embodied  in  the  last  clause  of 
Article  122  was  added;  the  added  clause  being  in  substance  an  express 
recognition  of  the  constitutional  powers  of  the  President  as  commander-in- 
chief,  but  in  form  an  excepting  clause  containing  a  direction  that  the  rule 
of  command  therein  prescribed  should  not  apply  "when  otherwise  specially 
directed  by  the  President  of  the  United  States,  according  to  the  nature  of 
the  case.991 

1  The  terms  "  rank  "  and  ' 'command  "  have  received  executive  interpretation  in  para- 
graphs 7  and  IS  of  the  Army  Regulations  of  1895 

Military  rank  is  that  character  or  quality  bestowed  on  military  persons  which  marks 
their  station,  aud  confers  eligibility  to  exercise  command  or  authority  iu  the  military 
service  withiu  the  limits  prescribed  by  law.  It  is  divided  into  degrees  or  grades,  which, 
mark  the  relative  positions  and  powers  of  the  different  classes  of  persons  possessing  it. 
Par  7,  A.  R.  1899. 

Rank  is  generally  held  by  virtue  of  office  in  a  regiment,  corps,  or  department,  but  mar 
be  conferred  independently  of  office,  as  in  the  case  of  retired  officers  and  of  those  hold* 
ing  it  by  brevet.    Par.  8,  A.  R.  1895. 

The  following  are  the  grades  of  rank  of  officers  and  non-commissioned  officers  : 

1.  Major-general.  11.  Quartermaster-sergeant  (regimental). 

2.  Brigadier-general.  1ft.  Ordnance,  commissary,  and  post  quar- 
8.  Colonel.  termaster-sergeant,    hospital     stew- 

4.  Lieutenant-coloneL  ard,  first-class  sergeant  of  the  Signal 

5.  Major.  Corps,    chief    musician,     principal 

6.  Captain.  musician,  chief  trumpeter,  and  sad* 

7.  First  lieutenant.  dler-sergeant. 

8.  Second  lieutenant.  .  18.  First  sergeant. 

9.  Cadet.-  14.  8ergeant  and  acting  hospital  steward. 
10.  Sergeant-major  (regimental).  15.  Corporal. 

In  each  grade  date  of  commission,  appointment,  or  warrant  determines  the  order  of 
precedence.    Par  9,  A.  R.  1896. 

A  determination  by  the  legislative  and  executive  branches  of  the  Government  as  to> 
the  relation  or  superior  authority  among  military  officers  is  conclusive  upon  the  judiciary. 
De  Celis  «•.  U.  S.,  18  C.  Cls.  R..  117. 

Command  is  exercised  by  virtue  of  office  and  the  special  assignment  of  officers  hold- 
ing miliary  rank  who  are  eligible  by  law  to  exercise  command.  Without  orders  from 
competent  authority  an  officer  cannot  put  himself  on  duty  by  virtue  of  his  commission 
alone,  except  as  contemplated  in  the  24th  and  122d  Articles  of  War.  Par.  13,  A.  R» 
1895. 

The  following  are  the  commands  appropriate  to  each  grade  : 

1.  For  a  captain,  a  company. 

2.  For  a  major  or  lieuteuant-  colonel,  a  battalion  or  squadron. 
8.  For  a  colonel,  a  regiment. 

4.  For  a  brigadier-general,  two  regiments. 

5.  For  a  major-general,  four  regiments.    Par.  14,  A.  R.  1895. 

The  functions  assigned  to  any  officer  in  these  regulations  by  title  of  office  devolve 
upon  the  officer  acting  in  his  place,  except  when  otherwise  specified.    An  officer  in  tem- 
porary command  shall  not,  except  in  urgent  cases,  alter  or  annul  the  standing  orders  of 
the  permanent  commander  without  authority  from  the  next  higher  commander.    Par. 
15,  A.  R.  1895. 

An  officer  who  succeeds  to  any  command  or  duty  stands  in  regard  to  his  duties  in  the 
same  situation  as  his  predecessor.  The  officer  relieved  will  turn  over  to  his  successor  all 
orders  in  force  at  the  time  and  all  the  public  property  and  funds  pertaining  to  his  com- 
mand or  duty,  and  will  receive  therefor  duplicate  receipts  showing  the  condition  of  each 
article.    Par.  16,  A.  R.  1895. 
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ABTICLE  123.  In  all  matters  relating  to  the  rank,  duties,  and  rights  of 
officers  the  same  rules  and  regulations  sluUl  apply  to  officers  of  the  Regular 
Army  and  to  volunteers  commissioned  in  or  mustered  into  said  service^ 
under  the  laws  of  the  United  States,  for  a  limited  period.1 

This  provision  first  appeared  in  statutory  form  as  Section  2  of  the  Act 
of  March  2,  1867.'  It  was  embodied  without  change  as  Article  123  of  the* 
revision  of  1874. 

ABTICLS  124.  Officers  of  the  militia  of  the  several  States  when  called 
into  the  service  of  the  United  States  shall,  on  all  detachments,  courts-martialr 
and  other  duty  wherein  they  may  be  employed  in  conjunction  with  the  regular 
or  volunteer  forces  of  the  United  States,  take  rank  next  after  all  officers  of 
the  like  grade  in  said  regular  or  volunteer  forces,  notwithstanding  the  com- 
missions of  such  militia  officers  may  be  older  than  the  commissions  of  the 
said  officers  of  the  regular  or  volunteer  forces  of  the  United  States. 

The  provision  embodied  in  this  Article,  though  derived  in  its  present 
form  from  an  enactment  of  relatively  recent  date/  is  in  substance  » 
re-enactment  of  a  principle  well  known  to  British  military  practice,  which, 
regulates  the  relative  rank  of  officers  of  the  regular  establishment  when, 
serving  with  detachments  of  colonial  forces.  The  provision  in  question  will 
be  found  in  Section  19  of  the  British  Code  of  1774,  which  relates  to  the- 
relative  rank  of  the  officers  of  the  British  troops  serving  in  America  in  con- 
junction with  the  several  contingents  of  troops  furnished  by  the  colonies  in 
the  wars  prior  to  the  outbreak  of  the  Bevolntion. 

ABTICLE  125.  In  case  of  the  death  of  any  officer,  the  major  of  his  regi- 
ment, or  the  officer  doing  the  major's  duty,  or  the  second  officer  in  command 
at  any  post  or  garrison,  as  tlie  case  may  be,  shall  immediately  secure  all  hie 
effects  then  in  camp  or  quarters,  and  shall  make,  and  transmit  to  the  office 
of  the  Department  of  War,  an  inventory  thereof 

This  provision  appeared  as  the  first  clause  of  Article  1,  Section  17,  of 
the  British  Code  of  1774,  as  Article  1,  Section  15,  of  the  American  Code  of 
1776,  and  as  No.  94  of  the  Articles  of  1806.  This  Article,  in  connectioa 
with  the  two  preceding  Articles,  provides  for  the  securing  of  the  effects  of 
deceased  officers  and  soldiers,  making  inventory  of  the  same,  and  accounting 
for  them  to  the  proper  legal  representative,  etc.  These  Articles  have  special 
reference  to  cases  of  military  persons  who  die  while  in  active  service  in  the 
field  or  at  remote  military  posts,  and  their  provisions  apply  only  to  such 
effects  as  are  left  by  the  deceased  "  in  camp  or  quarters."  An  attempt  by 
the  commander,  etc.,  to  secure  effects  left  elsewhere  would  not  be  within 

1  For  a  discussion  of  this  subject  in  its  application  to  court-martial  procedure,  see  the 
chapters  entitled  respectively  The  Constitution  of  Courts-martial,  The  Compo- 
sition of  Courts-martial,  and  The  Incidents  of  THE  Trial.  See,  also,  notes  to 
Article  122,  supra. 

'  14  Stat,  nt  Large.  435. 

*  Section  2,  Act  of  March  2,  1862  (14  Stat,  at  Large,  480). 
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the  authority  here  given,  and  might  subject  the  officer  to  the  liability  of  an* 
administrator;  such  a  proceeding  would  not,  therefore,  be  advisable.1  Upon 
accounting  to  the  duly  qualified  legal  representative,  as  directed  in  the 
Article,  the  responsibility  of  the  officer  is  discharged,  and  it  remains  for  the 
representative  of  the  deceased  to  dispose  of  the  property  according  to  the 
law  applicable  to  the  case.* 

Article  126.  In  case  of  the  death  of  any  soldier,  the  commanding  officer 
of  his  troop,  battery,  or  company  shall  immediately  secure  all  his  effects  then 
in  camp  or  quarters,  and  shall,  in  the  presence  of  two  other  officers,  make  an 
inventory  thereof,  which  he  shall  transmit  to  the  office  of  the  Department  of 
War. 

This  appeared  as  Article  2,  Section  17,  of  the  British  Code  of  1774,  as 
Article  2,  Section  15,  of  the  American  Code  of  1776,  and  as  No.  95  of  the 
Articles  of  1806. a 

ABTICLE  127.  Officers  charged  with  the  care  of  the  effects  of  deceased 
-officers  or  soldiers  shall  account  for  and  deliver  the  same,  or  the  proceed* 
thereof,  to  the  legal  representatives  of  such  deceased  officers  or  soldiers. 
And  no  officer  so  charged  shall  be  permitted  to  quit  the  regiment  or  post 
until  he  has  deposited  in  the  hands  of  the  commanding  officer  all  the  effects 
of  such  deceased  officers  or  soldiers  not  so  accounted  for  and  delivered.* 

ABTICLE  128.  Tlie  foregoing  articles  shall  be  read  and  published  once 
in  every  six  months  to  every  garrison,  regiment^  troop,  or  company  in  the 
service  of  the  United  States,  and  shall  be  duly  observed  and  obeyed  by  all 
officers  and  soldiers  in  said  service. 

Article  1,  Section  20,  of  the  British  Code  of  1774  contained  the  require- 
ment that  the  Articles  of  War  should  be  read  to  the  troops  once  in  two 
months,  and  this  provision  was  embodied  as  Article  1,  Section  19,  in  the 
American  Code  of  1776.  The  clause  requiring  the  Articles  to  be  read  every 
two  months  was,  in  Article  101  of  the  Code  of  1806,  modified  so  as  to  require 
tsuch  reading  once  in  six  months;  in  this  form  the  Article  was  embodied  in 
the  revison  of  1874. 

Section  1343.  All  persons  who,  in  time  of  war,  or  of  rebellion  against 
the  supreme  authority  of  the  United  States,  shall  be  found  lurking  or  acting 
as  spies  in  or  about  any  of  the  fortifications,  posts,  quarters,  or  encamp* 

1  Compare  Samuel,  659  ;  Hough  (Practice),  558. 

'  Dig.  J.  A.  Gen..  189,  par.  1.  A  military  employee  of  the  Uuited  States  service 
bavin?  died  in  the  service,  his  remains,  at  the  request  of  his  relatives,  were  sent  to  them 
on  a  Mississippi  steamboat.  Wages  being  due  to  the  employee  at  the  time  of  his  death, 
the  disbursing  officer  paid  out  of  these  the  charges  of  the  transportation,  and  turned 
■over  the  balance  to  the  man's  heirs.  Held,  in  view  of  the  tenor  and  effect  of  this  Arti- 
•cle,  that  the  disposition  of  the  funds  in  this  case  was  erroneous,  aud  that  the  full  wages 
•due  (without  deduction)  should  have  been  accounted  for  to  the  "  legal  representatives" 
of  the  (lecensed.     Ibid.,  par.  2. 

*  See  Article  125.  *upra. 

4  See  Articles  125  and  126,  supra. 
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ments  of  any  of  the  armies  of  the  United  States,  or  elsewhere,  shall  be 
triable  by  a  general  court-martial  or  by  a  military  commission,  and  shall, 
on  conviction  thereof,  suffer  death. 

Section  1343  is  one  of  the  few  provisions  of  oar  law  authorizing  the 
trial,  in  time  of  war,  of  civilians  by  military  couYts.  The  majority,  how- 
ever, of  the  persons  brought  to  trial  as  spies  during  the  late  war  were  mem- 
bers of  the  army  of  the  enemy.  The  gravamen  of  the  offense  of  the  spy  is 
the  treachery  or  deception  practiced — the  being  in  disguise  or  acting  under 
false  pretenses.1  An  officer  or  soldier  of  the  enemy  discovered  "  lurking  " 
in  or  near  a  camp  or  post  of  our  army  disguised  in  the  uniform  or  overcoat 
of  a  United  States  soldier  is  prima  facie  a  spy,  and  liable  to  trial  as  such. 
So  an  officer  or  soldier  of  the  enemy  who  without  authority  and  covertly 
penetrates  within  our  lines,  disguised  in  the  dress  of  a  civilian,  may  ordinarily 
be  presumed  to  have  come  in  the  character  of  a  spy,  unless  by  satisfactory 
evidence  that  he  came  for  some  comparatively  venial  purpose,  as  to  visit  his 
family,  and  not  for  the  purpose  of  obtaining  information,  he  may  rebut  the 
presumption  against  him  and  show  that  his  offense  was  a  simple  violation  of 
the  laws  of  war.* 

Where  an  officer  of  the  enemy's  army,  arrested  while  lurking  in  the 
State  of  New  York  in  the  disguise  of  citizen's  dress,  was  shown  to  have 
been  in  the  habit  of  passing,  for  hostile  purposes,  to  and  from  Canada, 
where  he  held  communication  with  agents  of  the  enemy  and  conveyed 
intelligence  to  them,  held  that  he  was  amenable  to  trial  as  a  spy  before  a 
military  court  under  the  statute/ 

An  officer  of  the  enemy's  army,  having  come  secretly  within  our  lines, 
proceeded  from  Baltimore  through  a  part  of  the  country  containing 
numerous  military  posts,  etc.,  to  Detroit,  where  he  entered  Canada,  com- 
municated with  the  enemy's  agents  there  and  received  from  them  letters  to 
be  conveyed  to  Richmond.  On  his  return,  while  traveling  under  an  assumed 
name,  and  disguised  by  citizen's  dress  and  an  artificial  coloring  of  the  hair, 
he  was  recognized  and  arrested,  and  upon  his  arrest  destroyed  at  once  his 
papers.  It  was  held  that  he  might  properly  be  brought  to  trial  and  his 
offense  investigated  under  a  charge  of  being  a  spy,  and  that  his  claim  that 
he  was  merely  a  bearer  of  official  dispatches  was  entitled  to  but  slight  con- 
sideration in  view  of  the  fact  that  he  had  taken  the  first  opportunity  to 
destroy  the  evidence  on  which  such  claim  was  based.4 

Where  a  soldier  of  the  enemy's  army,  separated  from  it  on  its  retreat 
from  Maryland  in  1864,  was  arrested,  after  wandering  about  in  disguise 
within  our  lines  for  a  month,  seeking  for  an  opportunity  to  make  his  way  to 

1  Halleck,  Int.  Law,  406-7. 
*  Dig.  J.  A.  Gen.,  708,  par.  1. 
» Ibtd.,  par.  2. 
4IWtf„  709,  par.  8. 
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the  enemy's  forces  and  join  his  regiment,  it  was  held  that  he  was  not  prop* 
erly  chargeable  with  the  offense  of  being  a  spy,  bat  should  be  treated  as  a 
prisoner  of  war.1 

A  mere  violation  of  the  law  of  war  prohibiting  intercourse  between 
belligerents,  committed  by  a  civilian  in  coming  without  authority  within 
our  lines  from  the  enemy's  country,  cannot  properly  be  regarded  as  attach- 
ing to  him  the  character  of  a  spy.' 

The  spy  must  be  taken  in  flagrante  delicto.  If  he  succeeds  in  making 
his  return  to  his  own  army  or  country,  the  crime,  according  to  a  well-settled 
principle  of  public  law,  does  not  follow  him ;  and  if  subsequently  captured 
in  battle  or  otherwise,  he  cannot  properly  be  brought  to  trial  as  a  spy.' 

1  Dig.  J.  A.  Gen.,  709,  par.  4. 
f  Mi.,  710,  par.  5. 

1  Ibid.,  par.  6.    The  leading  case  on  this  point  in  this  country  Is  In  the  Matter  of 
Martin,  reported  in  46  Barb.,  142,  and  81  How.  Pr.,  228. 
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THE  PBINCE  RUPERT  ARTICLES.1 

ARTICLES    AND    RULES    FOR   THE    BETTER    GOVERNMENT 
OF  HIS  MAJESTIES  POBCES  BY  LAND  DURING 

THIS  PRESENT  WAR.' 

PUBLISHED  BY  HIS  MAJESTIES  COMMAND. 

MDCLXXIII. 
DUTIES   TO   ALMIGHTY   GOD. 

Article  1.  All  Officers  and  Souldiers  (not  having  just  impediment)  shall 
diligently  frequent  divine  service  and  sermon,  on  Sundays,  and  other  days* 

I  These  Articles  appear  in  Volume  XV  of  the  Parliamentary  Papers,  1867,  p.  288, 
accompanied  by  the  following  note,  presumably  by  Mr.  Clode,  the  author  of  the 
"  Military  Forces  of  the  Crown  ": 

41  These  Articles,  at  the  time  of  their  promulgation,  gave  rise  to  much  controversy  in 
the  House  of  Commons.  In  the  debate  on  the  resolution  of  the  standing  army  being  a 
grievance,  Mr.  Secretary  Coventry  explained  the  origin  of  these  Articles.  '  Martial  law/ 
he  said,  '  then  was  the  same  as  it  had  ever  been.' 

'"In  Lord  Stafford's  command,  and  the  Earl  of  Holland's,  where  he  disbanded  the 
northern  army  and  that  of  Lord  Essex's  army  (we  may  learn  of  our  enemies),  these 
were  compared  with  all  Articles,  and  the  best  were  extracted,  and  you  will  find  there 
no  French  Articles.'  They  were  only  to  be  executed  when  the  army  was  abroad,  and  then 
the  king's  name  was  used.*  They  were  issued  by  Prince  Rupert's  authority,  and  would 
determine  with  his  commission,  f  The  fact  that  they  were  issued  by  Prince  Rupert,  aud 
not  by  the  king,  received  a  singular  confirmation,  from  the  Articles  not  being  found  in 
the  State  Paper  Office,  though  I  have  searched  for  them  in  the  year  1673.  The  copy 
printed  here  is  from  what  purports  to  be  an  original  print  of  the  Articles  on  thirty- 
one  folio  pages,  and  which  was  brought  to  the  War  Office  in  1859  by  one  of  the  poor 
brethren  of  the  Charter  House. 

"  These  Articles  must  be  distinguished  from  a '  Proclamation  issued  by  Charles  II.  by 
Order  in  Council  of  the  6th  of  December,  1672,'  and  which  was  presented  as  a  griev- 
ance by  the  House  of  Commons.  The  proclamation  was  for  preventing  of  disorders 
that  may  be  committed  by  soldiers,  and  is  to  be  found  as  No.  806  of  State  Papers  Proc- 
lamations, 1672. 

II  The  Council  Books  contain  the  following  entry: 

44 '  At  the  Court  of  Whitehall,  this  6th  Dec.  1078. 
«« *  Present  • 

"  '  The  King's  Most  Excellent  Mat1'  Ac.  Ac. 
11  *  This  day  his  Ma***  Proclamation  for  preventing  of  disorders  that  may  be  committed  by  soldiers 
being  read  at  the  Board,  was  approved  and  signed  by  his  Ma**,  and  accordingly  ordered  to  be  printed 
and  published.'"* 

•  The  "present  war  " here  referred  to  is  that  between  England  and  Holland,  which 
began  on  March  17,  1672,  and  was  terminated  by  the  Treaty  of  Westminster  on 
February  9, 1674. 

*  4  Parliamentary  History,  60S. 

tlotd..  619.  _   m 

%  8ee,  also,  Manual  of  Military  Law,  p.  8;  Clode,  Military  Law,  p.  16. 
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•especially  festivals,  or  days  set  apart  for  publick  fasting  and  humiliation,  in 
.such  places  as  shall  be  appointed  for  the  Regiment  wherein  they  genre. 
And  for  those  who  either  wilfully  or  negligently  absent  themselves  from 
•divine  service  or  sermon,  or  else,  being  present,  do  behave  themselves 
undecently  or  irreverently  during  the  same;  if  they  be  Officers,  they  shall 
be  severely  reprehended  at  a  Court-martial ;  but  if  Souldiers,  they  shall  for 
•every  such  first  offence,  forfeit  each  man  12  pence,  to  be  deducted  out  of 
his  next  pay;  and  for  the  second  offence,  shall  forfeit  12  pence,  and  be  laid 
in  Irons  for  12  hours.  And  for  every  like  offence  afterwards,  shall  suffer 
and  pay  in  like  manner. 

Article  2.  During  the  time  of  divine  service,  publick  prayer,  and 
.sermon,  as  aforesaid,  if  any  sutler,  or  seller  of  ale,  beer,  wine  or  any  other 
drinks,  bread,  victuals,  or  other  Commodities  or  merchandize  whatsoever, 
Attending  the  Army,  shall  put  or  set  any  such  thing  to  sale,  he  shall  forfeit 
the  full  value  thereof,  for  the  use  of  the  poor. 

Article  3.  Whosoever  shall  use  any  unlawful  Oath  or  Execration 
-(whether  Officer  or  Souldier)  shall  incur  the  same  penalty  as  is  exprest  in 
the  1st  Article. 

Article  4.  If  any  Officer  or  Souldier,  shall  presume  to  blaspheme  the 
holy  and  undivided  Trinity,  or  the  Persons  of  God  the  Father,  God  the  Son, 
or  God  the  Holy  Ghost,  or  shall  presume  to  speak  against  any  known  Article 
of  the  Christian  Faith,  he  shall  have  his  tongue  burned  through  with  a  red 
hot  Iron. 

Article  5.  If  any  Officer  or  Souldier  shall  abuse  or  prophane  any  place 
dedicated  to  the  Worship  of  God,  or  shall  offer  violence  to  any  Chaplain  of 
the  Army,  or  any  other  Minister  of  God's  Word,  he  shall  suffer  such 
punishment,  as  shall  be  inflicted  on  him  by  a  Court-martial. 

But  whoever  shall  take  any  of  the  Utensils,  or  Ornaments,  belonging,  or 
dedicated  to  God's  Worship  in  any  Church  or  Chappel,  shall  suffer  death 
for  the  fact. 

Article  6.  After  the  service  of  God  Almighty,  all  Officers  and  Souldiers 
shall  serve  Us  faithfully  to  the  best  of  their  skill,  power,  and  understanding. 
And  to  that  purpose,  every  one  of  them,  of  what  quality  or  condition  soever, 
shall  for  himself  take  the  following  Oath,  which  shall  be  administered  by 
snch  person  or  persons,  and  in  such  places,  as  Our  Self  or  Our  General  shall 
appoint. 

DUTIES  TO   HIS   SACKED   MAJESTY,    AND   KINGLY   GOVERNMENT. 

The  Oath  of  Fidelity,  to  be  taken  by  every  Officer  and  Souldier  in  the 
Army: 

I,  A.  B.,  do  Swear  to  be  true  and  faithful  to  my  Sovereign  Lord  King 
Ohablbs,  and  to  His  Hbibs  and  lawful  Successors;  And  to  be  obedient  in 
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all  things  to  his  General  or  Lien  tenant  General,  for  the  time  being;  And  will 
behave  myself  obediently  towards  my  S  a  peri  our  Officers,  in  all  they  shall 
command  me  for  His  Majesties  Service.  And  I  do  farther  Swear,  That  I 
will  be  a  true,  faithful,  and  obedient  Servant  and  Souldier,  every  way  per- 
forming my  best  endeavours  for  His  Majesties  Service,  obeying  all  Orders, 
and  submitting  to  all  such  Rules  and  Articles  of  War,  as  are,  or  shall  be, 
established  by  His  Majesty. 

So  help  me  God,  etc. 

Article  7.  No  Officer  or  Souldier  shall  use  any  traiterous  words  against 
the  sacred  Person  of  the  King's  most  Excellent  Majesty,  upon  pain  of  death* 

Article  8.  Whosoever  shall  hold  correspondence  with  any  of  Our 
Enemies,  or  shall  give  them  advice  or  intelligence,  either  by  letters, 
messages,  signs,  or  tokens,  or  any  manner  of  way  whatsoever,  shall  suffer 
death  for  it. 

And  whatever  Regiment,  Troop,  or  Company  shall  treat  with  the 
Enemy,  or  enter  into  any  condition  with  them,  without  Our  leave,  or  leave 
of  Our  General,  or  of  the  chief  Commander  in  his  absence;  the  Officers  of 
such  Regiment,  Troop,  or  Company,  who  are  found  guilty,  shall  dye  for  it; 
and  of  the  Souidiers  who  shall  consent  thereunto,  every  tenth  man  by  lot 
shall  be  hanged,  and  the  rest  shall  be  punished  at  the  discretion  of  Our 
General  Court-martial.  But  whatever  Officers  or  Souidiers  can  prove,  that 
they  did  their  utmost  to  resist  and  avoid  such  a  treaty,  and  were  no  way 
partakers  of  the  crime,  they  shall  not  only  go  free,  but  shall  also  be 
rewarded  for  their  constancy  and  fidelity. 

Article  9.  Whoever  shall  go  about  to  entice  or  perswade,  either  Officer 
or  Souldier,  to  joyn  or  engage  in  any  traiterous  or  rebellious  act,  either 
against  Our  Royal  Person  or  Kingly  Government,  shall  suffer  death  for  it: 
And  whoever  shall  not  reveal  to  his  superiour  Officer  such  a  conspiracy  or 
intended  rebellion,  so  soon  as  ever  it  shall  come  to  his  knowledge,  shall  be 
judged  equally  guilty  with  the  contrivers  of  such  a  plot  or  conspiracy,  and 
consequently  shall  suffer  the  same  penalty. 

Article  10.  Whoever  shall  presume  to  violate  Our  Safe-guard,  Safe- 
conduct,  or  Protection  (knowing  the  same)  shall  suffer  death  or  such  other 
punishment  as  shall  be  inflicted  upon  him  by  Our  General  Court-martial. 

DUTIES   T0WARD8  8UPERI0TTB   OFFICERS   AND    COMMANDERS. 

Article  11.  If  any  Officer  or  Souldier  shall  behave  himself  disrespectfully 
towards  Our  General,  Lieutenant  General,  or  other  Chief  Commander  of 
the  Army,  or  speak  words  tending  to  his  harm  or  dishonour,  he  shall  be 
punished  according  to  the  nature  and  quality  of  the  offence,  by  the  Judg- 
ment of  Our  General  Court-martial. 

Article  12.   He,   who  in  the  presence  of  Our  General,   Lieutenant 
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General,  or  other  Commander  in  Chief,  shall  draw  his  Sword,  with  a  pur- 
pose to  do  any  Officer,  or  any  of  his  fellow  Souldiers,  a  mischief,  shall  suffer 
such  punishment  as  a  Court-martial  Bhall  think  fit  to  inflict  upon  him  for 
the  same  offense. 

Article  13.  Whoever  shall  presume  to  violate  any  Safe-conduct  or  Pro* 
tection,  given  by  Our  General,  Lieutenant  General,  or  other  Commander  in 
Chief  of  Our  Forces  (knowing  the  same)  shall  suffer  death,  or  such  other 
punishment  as  shall  be  inflicted  upon  him  by  Our  General  Court-martial. 

Article  14.  If  any  number  of  Souldiers  shall  presume  to  assemble  to  take 
council  amongst  themselves  for  the  demanding  their  pay,  any  inferiour 
Officers  accessary  thereunto  shall  Buffer  death  for  it,  as  the  heads  and  ring- 
leaders of  such  mutinous  and  seditious  meetings;  and  the  Souldiers  shall  be 
punished,  either  with  death  or  otherwise,  at  the  discretion  of  Our  General 
Court-martial.  And  if  any  Captain,  being  privy  thereunto,  shall  not  sup- 
press the  same,  or  complain  of  it,  be  shall  likewise  be  punished  with  death 
or  otherwise,  as  Our  General  Court-martial  shall  think  fit. 

Article  15.  No  officer  or  Souldier  shall  use  any  words  tending  to 
sedition,  mutiny,  or  uproar,  upon  pain  of  suffering  such  punishment  as  shall 
be  inflicted  on  him  by  a  Court-martial.  And  whoever  Bhall  hear  any 
mutinous  or  seditious  words  spoken,  and  shall  not  with  all  possible  speed 
reveal  the  same  to  his  superiour  Officers  or  Commanders,  shall  be  punished 
as  a  Court-martial  shall  think  fit. 

Article  16.  If  any  inferiour  Officer  or  Souldier,  shall  refuse  to  obey  his 
superiour  Officer,  or  shall  quarrel  with  him,  he  shall  be  cashier' d,  or  suffer 
such  punishment  as  a  Court-martial  shall  think  fit.  But  if  any  Souldier 
shall  presume  to  resist  any  Officer  in  the  execution  of  his  Office,  or  shall 
strike,  or  lift  up  his  hand  to  strike,  or  shall  draw,  or  offer  to  draw,  or  lift 
up  any  weapon  against  his  superiour  Officer,  upon  any  pretense  whatsoever, 
he  shall  suffer  death,  or  other  condign  punishment,  as  our  General  Court- 
martial  shall  think  fit. 

DUTIES   IK   MARCHING  OB   IN   ACTION. 

Article  17.  Every  Souldier  shall  keep  silence  when  the  Army  is  march- 
ing, embattelling,  or  taking  up  their  quarters  (to  the  end  that  their  Officers 
may  be  heard,  and  their  Orders  executed)  upon  pain  of  imprisonment,  or 
such  other  punishment  as  a  Court-martial  shall  think  fit,  according  to  the 
circumstances  and  aggravation  of  the  fact. 

Article  18.  He  who  shall  in  anger  draw  his  sword,  whilst  his  Colours  are 
flying,  either  in  battel,  or  upon  the  march,  unless  it  be  against  the  Enemy, 
shall  suffer  such  punishment  as  a  Court-martial  shall  think  fit. 

Article  19.  When  any  march  is  to  be  made,  every  man  who  is  sworn, 
shall  follow  his  Colours,  and  whoever  shall  (without  leave)  stay  behind,  or 
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depart  above  a  mile  from  the  Camp,  or  oat  of  the  Army,  without  license, 
shall  suffer  such  punishment  as  shall  be  inflicted  upon  him  by  a  Court- 
martial. 

Article  20.  When  the  Army,  or  any  part  of  them,  shall  march  through 
or  lodge  in  the  country,  none  of  them  shall  extort  free  quarter  or  money 
from  them,  or  shall  commit  any  waste  or  spoil,  or  cut  down  fruit-trees, 
deface  walks  of  trees,  parks,  warrens,  fish-ponds,  houses  or  gardens,  tread 
down  or  otherwise  destroy  standing  corn  in  the  ear,  neither  shall  they  put 
their  horses  into  meadows  without  leave  from  their  chief  Officer,  upon  pain 
of  severe  punishment.  But  if  any  Officer  or  Souldier  shall  wilfully  burn 
any  house,  barn,  stack  of  corn,  hay,  or  straw,  or  any  ship,  boat,  or  carriage, 
or  anything  which  may  serve  for  the  provision  of  the  Army,  without  order 
from  the  Commanding  Chief,  he  shall  suffer  death  for  it. 

Article  21.  When  the  army,  or  any  part  thereof,  shall  come  to  engage 
the  Enemy  in  fight,  whoever  shall  run  from  his  Colours  (be  he  native  or 
stranger)  or  doth  not  defend  them  to  the  utmost  of  his  power,  so  long  as 
they  are  in  any  danger,  shall  suffer  death  for  it.  And  whatsoever  Souldiers 
shall  at  any  other  time  run  away  from  his  Colours,  shall  suffer  death,  or  such 
other  punishment  as  Our  General  Court-martial  shall  think  fit. 
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Article  22.  If  any  Regiment  or  commanded  party,  shall  not  behave 
themselves  in  fight  against  an  Enemy  as  they  ought  to  do,  they  shall  answer 
for  it  before  Our  General  Court-martial;  and  the  Officer  or  Souldier,  who 
shall  be  found  faulty  therein,  shall  suffer  such  punishment  as  shall  be 
thought  fit  to  be  inflicted  on  them  by  Our  General  Court-martial. 

Article  23.  When  it  shall  please  God  that  Our  forces  shall  beat  the 
Enemy,  every  man  shall  follow  his  Officer  in  the  chase ;  bnt  whoever  shall 
presume  to  pillage  or  plunder  till  the  Enemy  be  entirely  beaten,  and  if  mis- 
fortune happen,  he  shall  softer  death,  or  such  other  punishment  as  shall  be 
pronounced  against  him  by  Our  General  Court-martial,  and  the  pillage  so 
gotten  shall  be  forfeited  to  the  use  of  the  sick  and  maimed  Souldiers. 

Article  24.  When  any  Town  or  place  shall  be  taken  (though  by  assault) 
no  man  shall  presume  to  pillage  any  Church  or  Hospital  (without  leave  or 
necessary  reason)  much  less  to  set  fire  to  any  Church  Hospital,  School, 
or  Mill ;  neither  shall  they  offer  violence  to  any  Churchmen,  aged  men  or 
women,  maids  or  children,  unless  they  be  found  actually  in  arms  against 
them,  upon  pain  of  death,  or  other  punishment  at  the  discretion  of  Our 
General  Court-martial;  but  whoever  shall  force  a  woman  to  abuse  her 
(whether  belonging  to  the  Enemy  or  not)  and  the  fact  be  sufficiently  proved 
against  him,  he  shall  certainly  suffer  death  for  it. 
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Article  25.  In  what  place  soever  it  shall  please  God  that  the  Enemy  shall 
be  subdued  and  overcome,  all  the  Ordnance,  Ammunition,  and  Victuals, 
that  shall  be  there  found,  shall  be  secured  for  Our  use,  and  for  the  better 
relief  of  the  Army;  and  one- tenth  part  of  all  the  spoil  shall  be  laid  apart 
towards  the  relief  of  the  sick  and  maimed  Souldiers. 

Article  26.  Whosoever  shall  take  any  General  Officers  as  prisoners,  shall 
present  them  to  TTs,  or  Our  General,  who  will  reward  them.  And  they 
who  shall  take  other  prisoners,  may  keep  to  themselves  the  Officers  and 
Voluntiers,  giving  their  names  to  the  Martial  General;  but  shall  not  put 
them  to  ransome,  without  Our,  or  Our  General's  leave.  And  they  are 
immediately  to  send  all  private  Souldiers  so  taken  to  the  Martial  General, 
who  is  to  take  them  into  custody. 

DITTIES  IK   CAMP,    OB  IK  GARRISON. 

Article  27.  If  any  Souldiers  shall  be  drunk  in  the  Enemies  quarters, 
before  they  have  wholly  laid  down  their  arms  and  yielded  to  mercy,  and  any 
hurt  or  mischief  ensue  thereon,  such  drunken  Souldier  shall  suffer  death  for 
it,  or  sach  other  punishment  as  Our  General  Court-martial  shall  think  fit; 
but  if  no  damage  ensue  thereby,  they  shall  be  laid  in  Irons,  and  live  on 
bread  and  water  for  the  space  of  three  days. 

Article  28.  All  Officers,  whose  charge  it  is,  shall  see  the  quarters  kept 
clean  and  neat,  upon  pain  of  severe  punishment. 

Article  29.  No  Officer  shall  lye  out  all  night  from  the  Gamp  or  Garrison, 
without  his  superiour  Officer's  leave  obtained  for  the  same,  upon  pain  of 
being  punished  for  it  as  a  Court-martial  shall  think  fit.  Neither  shall  any 
Souldier  or  Officer  go  any  by-way  to  the  Camp,  other  than  the  common  way 
laid  out  for  all,  upon  pain  of  being  punished  as  aforesaid.  But  if  any  Officer 
shall  without  leave,  be  absent  from  his  quarters  a  week,  he  shall  lose  one 
month's  pay;  and  if  longer,  he  shall  be  discharged  of  his  Command,  or 
place,  as  a  man  unfit  to  bear  Office  in  the  Army. 

Article  SO.  No  Souldier  shall  presume  to  make  any  alarm  in  the  quarter, 
by  shooting  off  his  musquet  in  the  night,  after  the  watch  is  set,  unless  it  be 
at  an  Enemy,  upon  pain  of  suffering  such  punishment  as  a  Court-martial 
shall  think  fit. 

Article  31.  No  Souldier  shall  in  anger  draw  his  sword  in  any  Camp, 
Post,  or  Garrison,  upon  pain  of  suffering  such  punishment  as  a  Court-mar- 
tial shall  think  fit  to  inflict  upon  him  for  the  same. 

Article  32.  When  warning  is  given  for  setting  the  watch,  by  beat  of 
drum,  or  the  sound  of  trumpet  or  fife,  if  any  Souldier  shall  absent  himself 
without  reasonable  cause,  he  shall  be  punished  by  riding  a  wooden  horse,  or 
otherwise,  at  the  discretion  of  the  Commander. 

And  whatever  Souldier  shall  fail  at  the  beating  of  a  drum,  or  the  sound 
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of  a  trumpet  or  fife,  or  upon  an  alarm  given,  to  repair  to  hifi  Colours,  with 
his  arms  decently  kept  and  well  fixM  (unless  there  be  an  evident  necessity 
to  hinder  him  from  the  same)  he  shall  either  be  clap'd  in  Irons  for  it,  or 
suffer  suoh  other  punishment  as  a  Court-martial  shall  think  fit. 

Article  33.  Whoever  makes  known  the  Watch-word  without  order,  or 
gives  any  other  Word  but  what  is  given  by  the  Officer,  shall  suffer  death,  or 
such  other  punishment  as  Our  General  Court-martial  shall  think  fit. 

Article  34.  A  Centinel,  who  is  found  sleeping  in  any  Poet,  Garrison, 
Trench,  or  the  like  (while  he  should  be  upon  his  duty)  shall  suffer  death, 
or  such  other  punishment  as  Our  General  Court-martial  shall  by  their  sen- 
tence inflict  for  the  same. 

And  if  a  Centinel  or  Perdue  shall  forsake  his  place,  before  he  be  relieved 
or  drawn  off,  or  upon  discovery  of  an  Enemy  shall  not  give  warning  to  his 
quarters  according  to  direction,  he  shall  suffer  death,  or  suoh  other  punish- 
ment as  Our  General  Court-martial  shall  think  fit. 

As  likewise,  if  any  Souldier  imployed  as  a  Scout,  shall  not  go  upon  that 
service  so  far  as  he  is  commanded,  or  having  discovered  an  ambush  or 
approach  of  the  Enemy,  shall  not  return  forthwith  to  give  notice  or  warning 
to  his  quarters,  or  if  he  enter  into  any  house,  and  there  or  elsewhere  be  found 
sleeping  or  drunk,  whilst  he  should  have  been  upon  the  service,  he  shall 
suffer  death,  or  such  other  punishment  as  shall  be  inflicted  upon  him  by  the 
sentence  of  Our  General  Court-martial. 

Article  35.  Whoever  shall  do  violence  to  any  who  shall  bring  victuals  to 
the  Camp  or  Garrison,  or  shall  take  his  horse  or  goods,  shall  suffer  death,  or 
such  other  punishment  as  he  shall  be  sentenced  to  by  Our  General  Court- 
martial. 

If  any  shall  presume  to  beat  or  abuse  his  host,  or  the  wife,  child,  or 
servant  of  his  host,  where  he  is  quartered  or  billetted,  he  shall  be  put  in 
Irons  for  it:  And  if  he  do  it  a  second  time,  he  shall  be  further  punished, 
and  the  party  wrong'd  shall  have  amends  made  him:  And  if  any  presume  to 
exact  free  quarter,  without  leave  of  the  chief  Officer  upon  the  place,  they 
shall  be  severely  punish 'd  at  the  discretion  of  a  Court-martial. 

Article  36.  No  Souldier  or  Officer  shall  use  any  reproachful  or  provok- 
ing speech  or  act  to  another,  upon  pain  of  Imprisonment,  and  such  further 
punishment  as  a  Court-martial  shall  think  fit. 

Neither  shall  any  Officer  or  Souldier  presume  to  send  a  challenge  to  any 
other  Officer  or  Souldier,  to  fight  a  duel : 

Neither  shall  any  Souldier  or  Officer  presume  to  upbraid  another  for 
refusing  a  challenge :  for,  whoever  shall  offend  in  either  of  these  oases,  if  he 
be  an  Officer,  he  shall  lose  his  place  and  command,  whatever  it  be;  and  if 
a  private  Souldier,  he  shall  ride  the  wooden  horse,  and  be  further  punished 
as  a  Court-martial  shall  think  fit. 

And  if  any  Corporal,  or  other  Officer,  commanding  a  guard,  shall  will- 
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ingly  or  knowingly,  suffer  either  Souldiers  or  Officers,  to  go  forth  to  a  duel, 
or  private  fight,  he  shall  be  punished  for  it  by  the  sentence  of  a  Court- 
martial. 

Forasmuch  as  all  Officers,  of  what  condition  soever,  shall  have  power  to 
part  and  quell  all  quarrels,  frays,  or  sudden  disorders  between  Souldiers  and 
Officers,  though  of  another  Company,  Troop,  or  Regiment,  and  to  commit 
the  disordered  persons  to  prison,  until  their  proper  Officers  be  'acquainted 
therewith:  And  whoever  shall  resist  such  an  Officer  (though  of  another 
Company,  Troop,  or  Regiment)  or  draw  his  sword  upon  him,  shall  be 
severely  punish'd  as  Our  General  Court-martial  shall  appoint. 

But  if  two  or  more  going  into  the  field  to  fight  a  duel,  shall  draw  their 
swords,  or  other  weapons,  and  fight,  though  neither  of  them  fall  upon  the 
spot,  nor  dye  afterwards  of  any  wound  there  received,  yet  if  they  be 
Officers,  they  shall  lose  their  places;  and  if  common  Souldiers,  they  shall  be 
punish'd  with  riding  the  wooden  horse,  or  otherwise  as  a  Court-martial  shall 
direct. 

And  lastly,  in  all  cases  of  duels,  the  seconds  shall  be  taken  as  principals 
and  punish'd  accordingly. 

ORDERS  AND   RULES  FOB  THE  REGULATION   OF  MUSTERS. 

Article  37.  None  shall  be  mustered,  but  such  as  are  completely  armed, 
viz.,  each  horseman  to  have  for  his  defensive  arms,  back,  breast,  and  pott, 
and  for  his  offensive  arms,  a  sword,  not  under  three  foot  long  in  the  blade, 
and  a  case  of  pistols,  the  barrels  wbereof  not  to  be  under  fourteen  inches  in 
length,  and  each  trooper  of  Our  Guards  to  have  a  carbine,  besides  the  afore- 
said arms;  and  the  foot  to  have  each  souldier  a  sword,  or  dagger  for  their 
m usque ts,  and  each  pikeman  a  pike  of  sixteen  foot  long  and  not  under;  and 
each  musquettier  a  musquet  (with  a  collar  of  bandaliers)  the  barrel  of  which 
musquet  to  be  about  four  foot  long,  and  to  contain  a  bullet,  fourteen  of 
which  shall  make  a  pound,  running  into  the  barrel. 

If  any  borrow  arms  of  another  to  pass  the  muster  withall,  the  lender,  if 
he  be  a  souldier,  shall  forfeit  the  value  of  the  arms  so  lent,  to  be  taken  out 
of  his  pay,  and  the  borrower  shall  be  severely  punish'd. 

Article  38.  None  shall  be  allowed  upon  any  muster,  who,  by  loss  of 
limbs,  or  otherwise,  iB  unable  for  Our  service,  but  by  order  from  Ub,  or  Our 
General. 

Article  39.  No  house-keeper  or  inhabitant  in  the  usual  quarters  of  Our 
guards  of  horse  or  foot,  or  in  the  usual  quarters  of  any  other  regiment  or 
garrison,  shall  be  received  or  entertained  with  Our  service  and  pay,  and 
mustered  as  a  private  souldier,  without  order  from  Us,  or  Our  General;  nor 
shall  any  Officer  demand  or  receive  directly  or  indirectly  any  sum  of  money 
whatever,  from  any  under  his  command,  for  admitting  and  entertaining  him 
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into  his  troop,  company,  or  garrison,  upon  pain  of  being  cashier'd,  and 
rendered  nncapable  of  ever  being  imployed  again  in  the  Army, 

Article  40.  No  Captain  of  a  troop  or  company  shall,  upon  pain  of  being 
rendered  nncapable  of  ever  serving  in  Oar  Army  any  more,  be  allowed  to 
master  any  servant  in  his  troop  or  company,  bat  those  who  are  not  only  fit 
and  able  for  Oar  service,  bat  also  are  bound  by  oath  and  pay  to  follow  the 
troop  or  company,  and  who  duly  and  constantly  appear  at  every  master  in 
proper  arms,  unless  they  have  leave  to  be  absent,  which  is  not  to  be  granted, 
but  upon  a  real  and  good  occasion. 

And  whatever  other  person  shall  present  himself  or  his  hone  in  the 
master  to  mislead  the  Master-master,  or  defraud  XJb,  shall  suffer  such 
panishment  as  Our  General  Court-mart  al  shall  think  fit. 

Article  41.  No  man  shall  presume  to  present  himself  to  the  master,  to 
be  inrolled  in  the  muster-rolls,  by  a  counterfeit  or  wrong  name,  or  sirname, 
or  place  of  birth  or  habitation,  upon  pain  of  such  panishment  as  Our 
General  Court-martial  shall  think  fit. 

Article  42.  No  Officer  or  Souldier  shall  be  allowed  or  passed  the  master, 
who  does  not  diligently  attend  his  duty,  and  appear  at  the  muster,  unless 
he  be  absent  by  Our  permission,  or  leave  from  Our  General,  or  the  chief 
Officer  commanding  the  regiment,  troop,  or  company,  to  which  he  belongs. 

And  no  Officer  or  Souldier  is  to  be  absent  as  aforesaid  (without  leave 
from  Us  or  Our  General)  for  above  two  months  in  a  year. 

And  there  are  to  be  always  two  Commission  Officers  at  least  with  every 
troop  or  company,  save  only  in  the  troops  of  horse  and  companies  of  foot 
which  are  in  garrison,  of  which  field-Officers  or  Captains,  in  which  troops 
and  companies  respectively  one  Commission- Officer  (at  least)  is  to  be  present 
with  them.  \ 

Article  43.  All  passes  and  licenses  for  being  absent  shall  be  brought  to 
the  Muster-master,  who  is  required  to  enter  the  same  in  a  book  fairly  written, 
to  prevent  collusion;  and  whoever  is  absent  longer  than  the  time  limited  in 
his  pass  for  his  absence,  shall  be  respited  and  not  allowed  the  muster,  with- 
out order  from  Us  or  Our  General. 

But  if  the  Commissaries-General,  shall  upon  the  muster  find  too  many 
absent  from  any  troop  or  company  at  a  time,  they  are  to  complain  to  Us,  or 
Our  General. 

Article  44.  No  muster-master  shall  knowingly  let  any  pass  the  musters, 
but  such  as  are  qualified  according  to  the  precedent  articles,  upon  the 
penalty  of  losing  his  place. 

Article  45.  Whatever  Lieutenant,  Cornet,  or  Ensign,  shall  discover  and 
make  proof,  to  the  General  Officer  or  Colonel,  that  his  Captain  hath  made 
false  musters,  the  said  Captain  shall  be  cashier'd,  and  the  Lieutenant,  or 
Ensign  discovering  as  aforesaid,  shall  have  the  place  of  his  Captain. 

And  whatever  Serjeant  or  Corporal  shall  discover  and  make  proof  of  false 
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musters  as  aforesaid,  the  said  Serjeant  or  Corporal  shall  hare  for  each  time 
the  sum  of  fifty  pounds,  payable  by  the  Pay-master  at  the  first  master 
immediately  following  the  discovery  so  made. 

But  if  the  accusation  shall  upon  examination  be  found  false  or  malicious, 
in  that  case,  he  shall  be  immediately  cashier'd,  and  suffer  such  further 
punishment  as  shall  be  judged  fit  by  Our  General  Court-martial. 

Article  46.  If  any  Souldier  shall  be  sick,  wounded,  or  maimed  in  Our 
service,  he  shall  be  sent  out  of  the  camp  to  some  fit  place  for  his  recovery, 
where  he  shall  be  provided  for  by  the  Officer  appointed  to  take  care  of  sick 
and  wounded  Souldiers,  and  his  wages  or  pay  shall  go  on,  and  be  duly  paid, 
till  it  does  appear  that  he  can  be  no  longer  serviceable  in  Our  Army,  and 
then  he  shall  be  sent  by  pass  to  the  oountrey,  and  the  money  to  bear  his. 
charges  in  his  travel. 

Article  47.  All  Captains  shall  use  their  utmost  endeavours  to  have  their 
troops  and  companies  compleat  and  full,  and  within  two  days  after  each 
general  muster,  both  the  Captain  and  Our  Muster-master  shall  send  to  the 
General  (if  he  require  it)  and  to  the  Treasurer  or  Pay-master  of  the  Army, 
a  perfect  list  or  roll  of  all  the  Officers,  Troopers,  and  Souldiers,  or  their 
troops  and  companies,  that  are  in  actual  service,  punctually  expressing  at 
the  foot  of  the  rolls,  what  new  Officers,  Troopers,  and  Souldiers  have  been 
entertained  since  the  preceding  muster,  in  lieu  of  such  as  have  been  cashier'd 
or  are  deceased,  with  the  day  when  the  one  dyed  or  went  off,  and  the  other 
was  entertained  in  his  place. 

Article  48.  All  commissions  granted  by  XJs,  or  Our  General,  to  any 
Officer  in  pay,  shall  be  brought  to  the  Muster-master,  who  is  to  record  and 
enter  the  same  in  a  book  fairly  written. 

And  no  Commissioned-Officer  shall  be  allowed  in  musters,  without  a 
commission  from  Us  or  Our  General,  and  the  same  entered  with  the  Com- 
missaries General  of  the  musters,  or  their  Deputies,  who  are  hereby  required 
forthwith,  and  from  time  to  time,  to  send  the  Officers  names  to  the  Secre- 
tary and  Judge  Advocate  of  Our  Forces. 

Article  49.  No  Commission  Officer  after  inrollment  and  being  mustered, 
shall  be  dismiss'd  or  cashier'd,  without  order  from  XJs,  or  Our  General,  or 
Our  General  Court-martial. 

But  for  Non-commission-Officers,  or  private  Souldiers,  their  captains* 
with  the  approbation  of  their  Colonels,  or  of  the  Govemour  of  the  Garrison 
where  they  are,  may  discharge  them  when  they  find  cause,  taking  other 
Non-commission-Officer  or  Souldier  in  their  places.  Provided  that  such 
Colonel  or  Govirnour  shall  forthwith  oertifie  the  Commissaries  General  of 
the  Musters,  that  (by  their  approbation)  such  Non-commission-Oificera  or 
Souldiers  were  discharged,  and  others  taken  in  their  places  respectively. 

And  in  quarters  and  garrisons,  where  there  are  only  single  troops  or 
companies,  the  captains  certificates  are  forthwith  to  be  sent  and  accepted  by 
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the  Commissaries  General,  expressing  the  day  of  each  Non-oommission- 
Officer  or  Souldiers  discharge,  or  death,  and  who  was  entertained  in  his 
place. 

Article  50.  We  do  not  expressly  forbid  any  Soaldier'a  duty,  either  of 
horse  or  foot,  to  be  done  by  any  other  than  the  Souldier  himself;  but  in  case 
of  sickness  and  disability,  or  other  necessary  cause,  his  Captain  may  dispence 
with  his  absence  without  causing  him  to  find  another  to  serve  in  his  stead. 

Article  51.  The  Muster-master  shall  always  (the  night  before)  give 
notice  to  the  Officer  in  chief  commanding  any  regiment,  troop,  company, 
or  garrison,  of  the  time  and  place  for  their  muster,  that  so  the  Officers  and 
Souldiers  may  haye  time  to  make  ready  for  the  muster. 

Upon  every  muster,  three  muster-rolls  are  to  be  pepared  of  the  respective 
troops  and  companies,  in  which  rolls,  the  names  of  all  private  Souldiers  are 
to  be  written  alphabetically;  one  of  which  rolls  is  to  be  in  parchment  for  the 
Pay-master,  and  to  be  subscribed  (together  with  another  roll  which  the 
Muster-master  is  to  keep)  by  two  Commission-Officers  (at  the  least)  of  the 
respective  troops  and  companies,  and  the  Muster-master;  the  third  muster- 
roll  is  to  be  subscribed  only  by  the  muster-master,  which  the  Officer  is  to 
keep. 

And  no  rolls  are  to  be  allowed  by  the  Muster-master  and  Pay-master, 
otherwise  than  as  We  have  herein  directed: 

And  the  said  muster-rolls  are  to  be  perfected  forthwith  upon  every 
muster. 

Article  52.  If  a  trooper  or  dragoner  shall  lose  or  spoil  his  horse,  or  any 
f oot-souldier  his  arms,  or  any  part  thereof,  by  negligence  or  gaming,  he  shall 
remain  in  the  quality  of  a  pioneer  or  scavenger,  till  he  be  furnished  with  as 
good  as  were  lost  at  his  own  charge;  and  if  he  be  not  otherwise  able,  the  one 
half  of  his  pay  shall  be  deducted  and  set  apart  for  the  providing  of  it,  till  he 
be  refurnished. 

Neither  shall  any  souldier  pawn  or  sell,  or  negligently  or  wilfnlly  break 
his  arms,  or  any  part  thereof,  or  any  hatchets,  spades,  shovels,  pickaxes,  or 
other  necessaries  of  war,  upon  pain  of  severe  punishment  at  the  discretion  of 
Our  General  Court-martial. 

And  where  arms  or  other  necessaries  aforesaid  shall  be  pawn'd,  they  are 
to  be  forfeited  and  seized  on  for  Our  use. 

Article  63.  All  Officers  and  Souldiers,  and  also  the  Muster-masters,  not 
duly  observing  these  Orders  and  Instructions,  and  every  of  them  respec- 
tively, shall  be  cashier'd  or  lyable  to  such  other  punishment  as  Our  Self, 
Our  General,  or  a  Court-martial  shall  appoint. 
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OEDEBS  CONCERNING  VICTUAL8    AND   AMMUNITION. 

Article  54.  None  shall  presume  to  spoil,  sell,  or  convey  away  any  ammu- 
nition delivered  unto  him,  upon  pain  of  suffering  death,  or  such  other 
punishment  as  Our  General  Court-martial  shall  think  fit. 

Article  55.  No  officer,  provider,  or  keeper  of  Our  Victuals. or  Ammuni- 
tion for  Our  forces,  shall  imbezzle,  or  willingly  spoil,  or  give  a  false  accompt 
upon  pain  of  suffering  such  punishment  as  Our  General  Court-martial  shall 
•think  fit. 

Article  56.  No  Commissary  or  Victualler  shall  bring  or  furnish  unto  the 
'Camp  any  unsound  or  unsavoury  Victuals,  of  what  kind  soever,  whereby 
.sickness  may  grow  in  the  Army,  or  the  service  be  hindered ;  and  if  upon 
•examination  before  Our  General  Court-martial  he  shall  be  found  guilty,  he 
.shall  suffer  such  punishment  as  they  shall  think  fit. 

Article  67.  No  Officer  or  Souldier  shall  be  a  Victualler  in  the  Army, 
without  consent  and  allowance  of  Our  General,  or  of  the  Officer  in  chief  of 
the  regiment,  upon  pain  of  being  punish'd  at  discretion. 

Article  68.  No  Victualler  or  Seller  of  beer,  ale,  or  wine,  belonging  to 
the  Army,  shall  entertain  any  Souldier  in  his  house,  booth,  tent,  or  hut, 
After  the  warning  peece,  tattoe,  or  beat  of  the  drum  at  night,  or  before  the 
beating  of  the  revalles  in  the  morning;  nor  shall  any  Souldier  (within  that 
time)  be  anywhere,  but  upon  his  duty,  or  in  his  quarters:  upon  pain  of 
punishment  both  to  the  Souldier,  and  entertainer,  at  the  discretion  of  a 
•Court-martial. 

ORDERS   AND    RULES   FOR    THE  ADMINISTRATION   OF  JUSTICE. 

Article  59.  The  Commission-Officers  of  every  regiment  may  hold  a 
Court-martial  for  the  regiment,  upon  all  necessary  occasions. 

There  shall  also  be  a  Provost-martial  of  every  regiment,  who  shall  have 
the  same  privilege  in  his  own  regiment  as  the  Provost-martial  General  hath 
in  the  Army  or  Camp,  and  such  fees  also  as  the  Court-martial  shall  allow. 

Article  60.  Those  who  are  Judges  in  Our  General  Court-martial,  or  in 
regimental  Court-martials,  shall  hold  the  same  rank  in  those  Courts  as  they 
do  in  the  Army  for  orders  sake;  and  they  shall  take  oath  for  the  due  admin- 
istration of  Justice  according  to  these  Articles,  or  (where  these  Articles  assign 
no  absolute  punishment)  according  to  their  consciences,  the  best  of  their 
Understanding,  and  the  custome  of  war  in  the  like  cases:  and  shall  demean 
themselves  orderly  in  the  hearing  of  causes  (as  becomes  the  gravity  of  such 
a  Court) ;  and  before  giving  of  sentence,  every  Judge  shall  deliver  his  vote  or 
opinion  distinctly;  and  the  sentence  is  to  be  according  to  the  plurality  of 
votes;  and  if  there  happen  to  be  an  equality  of  votes,  the  President  he  is  to 
have  a  casting  voice. 

And  when  sentence  is  to  be  given,  the  President  shall  pronounce  it;  and 
after  that  the  sentence  is  pronounced,  the  Provost-martial  shall  have  warrant 
to  cause  execution  to  be  done  according  to  the  sentence. 
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Article  61.  At  Oar  General  Court-martials,  there  shall  be  a  Clerk,  who 
is  to  be  sworn  to  make  true  and  faithful  records  of  all  the  proceedings  of  the 
Court;  and  there  shall  be  also  such  other  Officers  appointed,  both  for  that, 
and  also  for  the  regimental  Court-martials,  as  shall  be  necessary;  and  Our 
General  Court-martial  may  appoint  and  limit  the  fees  of  Our  Provost-martial 
General,  as  they  shall  think  fit. 

Article  62.  All  controversies,  either  between  Souldiers  and  their  Captains 
or  other  Officers,  or  between  Souldiers  and  Souldiers,  relating  to  their  mili- 
tary capacities,  shall  be  summarily  heard  and  determined  at  the  next  Court- 
martial  of  the  regiment. 

Article  63.  In  any  matter  which  shall  be  adjudged  in  any  of  the  afore- 
said regimental  Court-martials,  either  of  the  parties  that  finds  himself 
agrieved  may  appeal  to  Our  General  Court-martial ;  who  are  to  take  care, 
that  if  the  party  appealing  make  not  good  his  suggestion,  recompenoe  be 
made  to  the  other  for  the  trouble  and  charge  of  such  an  appeal. 

Article  64.  In  all  criminal  causes  which  concern  Our  Crown,  Our 
Advocate  General,  or  Judge  Advocate  of  Our  Army,  shall  inform  the  Court 
and  prosecute  on  Our  behalf. 

Article  66.  No  Officers  or  Souldiers  shall  presume  to  hinder  the  Provost- 
martial,  his  Lieutenant,  or  servants,  in  the  execution  of  his  Office,  upon 
pain  of  death,  or  such  other  punishment  as  a  Court-martial  shall  think  fit. 
But  on  the  contrary,  all  Captains,  Officers  and  Souldiers,  shall  do  their 
utmost  to  apprehend  and  bringing  to  punishment  all  Offenders,  and  shall 
assist  the  Officers  of  Our  Army  for  the  purpose,  especially  the  said  Provost- 
martial,  his  Lieutenant,  and  servants. 

And  if  the  Provost-martial,  or  his  Officers,  require  the  assistance  of  any 
Officer  or  Souldier,  in  apprehending  any  person,  declaring  to  them  that  it  is 
for  a  capital  crime,  and  the  party  escape  for  want  of  aid  and  assistance,  the 
party  or  parties  refusing  to  aid  or  assist,  shall  suffer  such  punishment  as  a 
Court-martial  shall  inflict. 

Article  66.  The  Officer  or  Souldier,  who  shall  presume  to  draw  his 
sword  in  any  place  of  Judicature,  while  the  Court  is  sitting,  shall  suffer  such 
punishment  as  shall  be  inflicted  on  him  by  a  Court-martial. 

And  We  do  hereby  authorize  Our  Provost-martial  General  of  Our  Army, 
by  his  own  authority,  to  apprehend  such  offenders. 

And  if  any  Souldier  being  committed  for  any  offence  shall  break  prison, 
the  said  Provost-martial  General  shall  by  his  own  authority  apprehend  him; 
and  the  offender  shall  suffer  death,  or  such  other  punishment  as  Our 
General  Court-martial  shall  think  fit. 

Article  67.  If  any  fray  shall  happen  within  the  camp,  or  place  of  garri- 
son, in  any  of  the  Souldiers  lodgings,  or  where  they  meet,  it  shall  be  inquired 
into  by  the  Officers  of  the  regiment,  and  the  beginners  and  pursuers  thereof 
punish 'd  according  to  the  quality  of  the  offence. 
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Article  68.  If  any  inferionr  Officer,  either  of  horse  or  foot,  be  wrong'd 
by  his  Officer,  he  may  complain  to  his  Colonel,  or  other  superiour  Officer  of 
the  regiment,  who  is  to  redress  the  same,  upon  dne  proof  made  of  the  wrong 
done  him ;  but  if  he  fail  therein,  the  party  grieved  is  to  apply  to  the  General 
officer  for  redress:  And  if  the  accusation  be  false,  the  complainant  is  to  be 
punish'd  at  the  discretion  of  a  Court-martial. 

Article  69.  If  any  Colonel,  or  Captain,  shall  force  or  take  anything  away 
from  any  private  Souldier,  that  Colonel  or  Captain  shall  be  punish'd  accord- 
ing to  the  quality  of  the  offence,  by  the  judgment  of  Our  General  Court* 
martial. 

But  if  a  Souldier  shall  be  wrong'd,  and  shall  not  appeal  to  the  Court,  or 
his  superiour  Commanders,  but  take  his  own  satisfaction  for  it,  he  shall  be 
punish'd  by  the  Judgment  of  a  Court-martial. 

Article  70.  If  any  Souldier  dye,  no  other  shall  take  or  spoil  his  goods,, 
upon  pain  of  restoring  double  the  value  to  him  to  whom  they  belonged,  and 
of  such  further  punishments  as  a  Court-martial  shall  think  fit. 

But  the  Captain  of  the  Company  of  which  such  a  Souldier  was  in  shall 
take  the  said  goods  into  his  custody,  and  dispose  of  them  for  paying  his 
quarters,  and  to  keep  the  overplus  (if  any  be)  for  the  use  of  those  to  whom 
they  belong,  and  who  shall  claim  the  same  within  three  months  after  his 
death. 

And  if  any  Captain  or  Officer  dye,  the  Chief  Commander  shall  take  care 
of  preserving  his  Estate  in  like  manner. 

Article  71.  No  Provost-martial  shall  refuse  to  receive  or  keep  a  prisoner 
sent  to  his  charge  by  authority,  or  shall  dismiss  him  without  order,  upon 
pain  of  such  punishment  as  a  Court-martial  shall  think  fit. 

And  if  the  offense  for  which  the  prisoner  was  apprehended  deserv'd 
death,  the  Provost-martial  failing  to  receive  and  keep  him  as  aforesaid  shall 
be  lyable  to  the  same  punishment. 

Article  72.  If  any  person  be  committed  by  the  Provost-martial's  own 
authority,  without  other  command,  he  shall  acquaint  the  General,  or  other 
chief  Commander  with  the  cause  thereof,  within  twenty-four  hours,  and 
the  Provost-martial  shall  thereupon  dismiss  him,  unless  he  have  order  to  the 
contrary. 

Article  73.  No  man  shall  presume  to  use  any  braving  or  menacing  words, 
signs,  or  gestures,  where  any  of  the  aforesaid  Courts  of  Justice  are  sitting, 
upon  pain  of  suffering  such  punishment  as  the  Court-martial  shall  think  fit. 

Article  74.  Whatever  is  to  be  published,  or  generally  made  known,  shall 
be  done  by  beat  of  drum  or  the  sound  of  trumpet,  that  so  no  man  may  pre* 
tend  ignorance  thereof. 

And  after  that,  whoever  shall  be  found  disobedient,  or  faulty,  against 
what  is  thus  published  shall  be  punish'd  according  to  these  Articles,  or  the 
quality  of  the  fact. 


APPENDIX  R 

THE  BRITISH  ARTICLES  OF  1771*. 

EULES  AND  AETICLES  FOE  THE  BETTEE  GOVEENMENT  OP 
HIS  MAJESTY'S  HOESE  AND  FOOT  GUAEDS,  AND  ALL 
OTHEE  HIS  MAJESTY'S  FOECES  IN  GEEAT  BEITAIN 
AND  IRELAND,  DOMINIONS  BEYOND  THE  SEAS  AND 
FOREIGN  PABTS,  FBOM  THE  24TH  DAY  OF  MAECH, 
1774. 

Section  1. 
divine  worship. 

Article  1.  All  Officers  and  Soldiers  not  haying  just  Impediment  shall 
diligently  frequent  Divine  Service  and  Sermon  in  the  Places  appointed  for 
the  assembling  of  the  Begiment,  Troop  or  Company  to  which  they  belong; 
such  as  willfully  absent  themselves,  or,  being  present,  behave  indecently  or 
irreverently,  shall,  if  Commissioned  Officers,  be  brought  before  a  Court 
Martial,  there  to  be  publickly,  and  severely  reprimanded  by  the  President; 
if  Non  Commissioned  Officers  or  Soldiers  every  Person  so  offending  shall,  for 
his  first  offence,  forfeit  twelve  pence  to  be  deducted  out  of  his  next  Pay; 
for  the  second  Offence  he  shall  not  only  forfeit  Twelve  pence,  but  be  laid  in 
Irons  for  Twelve  Hours,  and  for  every  like  Offence  shall  suffer  and  pay  in 
like  manner,  which  money  so  forfeited,  shall  be  applied  to  the  Use  of  the 
Sick  Soldiers  of  the  Troop,  or  Company,  to  which  the  Offender  belongs. 

Article  2.  Whatsoever  Officer  or  Soldier  shall  use  any  unlawful  Oath  or 
Execration,  shall  incur  the  Penalties  expressed  in  the  first  Article. 

Article  3.  Whatsoever  Officer  or  Soldier  shall  presume  to  speak  against 
any  known  Article  of  the  Christian  Faith  shall  be  delivered  over  to  the  Civil 
Magistrate  to  be  proceeded  against  according  to  Law. 

Article  4.  Whatsoever  Officer  or  Soldier  shall  profane  any  Place  dedi- 
cated to  Divine  Worship,  or  shall  offer  Violence  to  a  Chaplain  of  the  Army, 
or  to  any  Minister  of  God's  Word,  he  shall  be  liable  to  such  Penalty,  or 
Corporal  Punishment  as  shall  be  inflicted  on  him  by  a  Court  Martial. 
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Article  5.  No  Chaplain  who  is  commissioned  to  a  Begiment,  Company, 
Troop,  or  Garrison,  shall  absent  himself  from  the  said  Regiment,  Company, 
Troop,  or  Garrison  (excepting  in  the  case  of  Sickness  or  Leave  of  Absence) 
npon  pain  of  being  brought  to  a  Conrt  Martial  and  punished  as  their  Judg- 
ment and  the  Circumstances  of  his  Offence  may  require. 

Article  6.  Whatsoever  Chaplain  to  a  Begiment,  Troop,  or  Garrison  shall 
be  guilty  of  Drunkenness,  or  of  other  scandalous  or  vicious  Behaviour 
derogating  from  the  sacred  Character  with  which  he  is  invested,  shall,  upon 
due  Proofs  before  a  Court  Martial,  be  discharged  from  his  said  Office. 


Section  2. 

MUTINY. 

Article  1.  Whatsoever  Officer  or  Soldier  shall  presume  to  use  traitorous 
or  disrespectful  Words  against  Our  Boyal  Person,  or  any  of  Our  Boyal 
Family,  if  a  Commissioned  Officer,  he  shall  be  cashiered;  if  a  Non  Commis- 
sioned Officer  or  Soldier,  he  shall  suffer  such  punishment  as  shall  be  inflicted 
upon  him  by  the  sentence  of  a  Court  Martial. 

Article  2.  Any  Officer  or  Soldier  who  shall  behave  himself  with  Con- 
tempt or  Disrespect  towards  the  General  or  other  Commander  in  Chief  of 
Our  Forces,  or  shall  speak  Words  tending  to  his  Hurt  or  Dishonour,  shall 
*  be  punished  according  to  the  Nature  of  his  Offence  by  the  Judgment  of  a 
Court  Martial. 

Article  3.  Any  Officer  or  Soldier  who  shall  begin,  excite,  cause,  or  join 
in  any  Mutiny,  or  Sedition  in  the  Begiment,  Troop,  or  Company,  to  which 
he  belongs,  or  in  any  other  Begiment,  Troop,  or  Company,  either  of  Our 
Land  or  Marine  Forces,  or  in  any  other  Party,  Post,  Detachment,  or  Guard, 
on  any  pretence  whatsoever,  shall  suffer  death,  or,  such  other  punishment, 
as,  by  a  Court  Martial,  shall  be  inflicted. 

Article  4.  Any  Officer,  Non  Commissioned  Officer,  or  Soldier,  who, 
being  present  at  any  Mutiny  or  Sedition,  does  not  use  his  utmost  Endeavours 
to  surpress  the  same,  or  coming  to  the  knowledge  of  any  Mutiny,  or  intended 
Mutiny,  does  not,  without  Delay,  give  Information  thereof  to  his  Command- 
ing Officer,  shall  be  punished  by  a  Court  Martial  with  Death,  or  otherwise, 
according  to  the  Nature  of  his  Offence. 

Article  5.  Any  Officer  or  Soldier  who  shall  strike  his  superior  Officer,  or 
draw,  or  offer  to  draw,  or  shall  lift  up  any  Weapon,  or  offer  any  Violence 
against  him,  being  in  the  Execution  of  his  Office,  on  any  pretence  whatso- 
ever, or  shall  disobey  any  lawful  Command  of  his  superior  Officer,  shall  suffer 
Death,  or  such  other  punishment  as  shall,  according  to  the  Nature  of  his 
Offence,  be  inflicted  upon  him  by  the  Sentence  of  a  Court  Martial. 
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Section  3.  # 

of  inlisting  soldiers. 

Article  1.  Every  Non  Commissioned  Officer  and  Soldier  who  shall  inlist 
himself  in  Our  Service,  shall,  at  the  Time  of  his  so  inlisting,  or  within  four- 
Days  afterwards,  have  the  Articles  against  Mutiny  and  Desertion  read  to 
him,  and  shall,  by  the  Officer  who  inlisted  him,  or  by  the  Commanding 
Officer  of  the  Troop  or  Company,  into  which  he  was  inlisted,  be  taken  before 
the  next  Justice  of  the  Peace,  or  Chief  Magistrate  of  any  City  or  Town  Cor- 
porate (not  being  an  Officer  of  the  Army)  or  in  foreign  Parts,  where 
Recourse  cannot  be  had  to  the  Civil  Magistrate,  before  the  Judge  Advocate, 
and  in  his  presence  take  the  following  Oath  "  I  swear  to  be  true  to  Our 
Sovereign  Lord  King  George,  and  to  serve  him  honestly  and  faithfully 
in  Defence  of  his  Person,  Crown  and  Dignity  against  all  his  Enemies,  or 
Opposers  whatsoever,  and  to  observe  and  obey  His  Majesty's  Orders,  and  the- 
Orders  of  the  General  and  Officers  set  over  me  by  His  Majesty", — which 
Justice  or  Magistrate  is  to  give  the  Officer  a  Certificate,  signifying  that  the 
Man  inlisted  did  take  the  said  Oath,  and  that  the  Articles  of  War  were  read 
to  him  according  to  the  Act  of  Parliament. 

Article  2.  After  a  Non  Commissioned  Officer  or  Soldier  shall  have  been 
duly  inlisted  and  sworn,  h$  shall  not  be  dismissed  Our  Service  without  a 
Discharge  in  Writing,  and  no  Discharge  granted  to  him  shall  be  allowed  of 
as  sufficient  which  is  not  signed  by  a  Field  Officer  of  the  Regiment  into- 
which  he  was  enlisted,  or  Commanding  Officer,  where  no  Field  Officer  of 
the  Regiment  is  in  Great  Britain. 

Section  4. 

MUSTERS. 

Article  1.  Every  Officer  commanding  a  Regiment,  Troop,  or  Company- 
shall,  upon  the  Notice  given  to  him  by  the  Commissary  of  the  Musters,  or 
from  one  of  tHfe  Deputies,  assemble  the  Regiment,  Troop,  or  Company, 
under  his  Command,  in  the  next  convenient  Place  for  their  being  mustered. 

Article  2.  Every  Colonel  or  other  Field  Officer  commanding  the  Regi- 
ment, Troop,  or  Company,  and  actually  residing  with  it,  may  give  Furloughs 
to  Non  Commissioned  Officers  and  Soldiers  in  such  Numbers,  and  for  so  long 
a  Time  as  he  shall  judge  to  be  most  consistent  with  the  good  of  Onr  Service;, 
but  no  Non  Commissioned  Officer  or  Soldier  shall,  by  leave  of  his  Captain,  or 
inferior  Officer  commanding  the  Troop  or  Company  (his  Field  Officer  not 
being  present)  be  absent  above  Twenty  Days  in  six  Months;  nor  shall  more* 
than  two  Private  Men  be  absent  at  the  same  time  from  their  Troop  or  Com- 
pany, excepting  some  extraordinary  Occasion  shall  require  it;  of  which 
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Occasion  the  Field  Officer  present  with,  and  commanding  the  Regiment,  is 
to  be  the  Judge. 

Article  3.  At  every  Master  the  Commanding  Officer  of  each  Regiment, 
Troop,  or  Company  there  present,  shall  give  to  the  Commissary  Certificates 
signed  by  himself  signifying  how  long  such  Officers  who  shall  not  appear  at 
the  said  Master,  haye  been  absent,  and  the  reason  of  their  absence.  In  like 
manner  the  Commanding  Officer  of  every  Troop  or  Company  shall  give  Cer- 
tificates, signifying  the  Reasons  of  the  Absence  of  the  Non  Commissioned 
Officers  and  Private  Soldiers,  which  Reasons  and  Time  of  Absence  shall  be 
inserted  in  the  Master  Rolls  opposite  to  the  Names  of  the  respective  absent 
Officers  and  Soldiers :  The  said  Certificates  shall,  together  with  the  Master 
Rolls,  be  remitted  to  Oar  Commissary's  Office,  within  Twenty  Days  after 
•such  Master  being  taken:  On  the  failure  thereof,  the  Commissary  so  offend- 
ing shall  be  discharged  from  Oar  Service. 

Article  4.  Every  Officer  who  shall  be  convicted  before  a  General  Court 
Martial  of  having  signed  a  false  Certificate  relating  to  the  Absence  of  either 
Officer  or  Private  Soldier  shall  be  cashiered. 

Article  6.  Every  Officer  who  shall  knowingly,  make  a  false  Master  of 
Man  or  Horse,  and  every  Officer  and  Commissary,  who  shall  willingly  sign, 
direct,  or  allow  the  signing  of  the  Master  Rolls,  wherein  such  false  Master 
is  contained,  shall,  upon  Proof  made  thereof  by  two  Witnesses  before  a 
Oeneral  Court  Martial,  be  cashiered,  and  suffer  such  other  Penalty  as  by  the 
Act  of  Parliament  is  for  that  purpose  inflicted. 

Article  6.  Any  Commissary  who  shall  be  convicted  of  having  taken 
Money  by  way  of  Gratification,  on  the  mustering  any  Regiment,  Troop,  or 
Oompany,  or  on  the  signing  of  the  Muster  Rolls,  shall  be  displaced  from  his 
Office,  and  suffer  such  other  Penalty  as  by  the  Act  of  Parliament  is  inflicted. 

Article  7.  Any  Officer  who  shall  presume  to  muster  any  person  as 
a  Soldier  who  is  at  other  Times  accustomed  to  wear  a  Livery,  or  who  does 
not  actually  do  his  Duty  as  a  Soldier,  shall  be  deemed  guilty  of  having  made 
a  false  Master,  and  shall  suffer  accordingly. 

Section  5. 

RETURNS. 

Article  1.  Every  Officer  who  shall,  knowingly,  make  a  false  Return  to 
Us,  to  the  Commander  in  Chief  of  Our  Forces,  or  to  any  his  superior 
Officer,  authorized  to  call  for  such  Returns,  of  the  State  of  the  Regiment, 
Troop,  or  Company,  or  Garrison,  under  his  Command,  or  of  Arms,  Ammu- 
nition, Clothing,  or  other  Stores  thereunto  belonging,  shall,  by  a  Court 
Martial,  be  cashiered. 

Article  2.  The  Commanding  Officer  of  every  Regiment,  Troop,,  or  Inde- 
pendent Company,  or  Garrison  in  South  Britain,  shall,  in  the  beginning  of 
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every  Month,  remit  to  the  Commander  in  Chief  of  Our  Forces,  and  to  Our 
Secretary  at  War,  an  exact  Return  of  the  State  of  the  Regiment,  Troop, 
Independent  Company,  or  Garrison,  under  his  Command,  specifying  the 
Names  of  the  Officers  not  then  residing  at  their  Posts,  and  the  Reason  for 
and  Time  of  their  Absence.  Whoever  shall  be  convicted  of  having  through 
Neglect  or  Design  omitted  the  sending  such  Returns,  shall  be  punished 
according  to  the  Nature  of  his  Crime  by  the  Judgment  of  a  General  Court 

Martial. 

Article  3.  Returns  shall  be  made  in  like  Manner  of  the  State  of  Our 
Forces  in  Our  Kingdom  of  Ireland,  to  the  Chief  Governor  or  Governors 
thereof,  as  likewise  of  Our  Forces  in  North  Britain,  to  the  Officer  there 
Commanding  in  Chief;  which  Returns  shall  from  time  to  time,  be  remitted 
to  Us,  as  it  shall  be  best  for  Our  Service. 

Article  4.  It  is  Our  Pleasure  that  exact  Returns  of  the  State  of  Ouf 
Garrisons  at  Gibralter,  and  Port  Mahon,  and  of  Our  Regiments,  Garrisons, 
and  Independent  Companies  in  Africa,  and  America,  be,  by  their  respective 
■Governors  or  Commanders  there  residing,  by  all  convenient  Opportunities, 
remitted  to  Our  Secretary  at  War,  for  their  being  laid  before  Us. 

Section  6. 
desertion. 

Article  1.  All  Officers  and  Soldiers  who,  having  received  Pay,  or  having 
been  duly  inlisted  in  Our  Service,  shall  be  convicted  of  having  deserted  the 
same  shall  suffer  Death,  or  such  other  Punishment  as  by  a  Court  Martial 
shall  be  inflicted. 

Article  2.  Any  Non  Commissioned  Officer  or  Soldier  who  shall  without 
leave  from  his  Commanding  Officer,  absent  himself  from  his  Troop,  or  Com- 
pany, or  from  any  Detachment,  with  which  he  shall  be  commanded,  shall, 
upon  being  convicted  thereof,  be  punished  according  to  the  Nature  of  his 
Offence  at  the  Discretion  of  a  Court  Martial. 

Article  3.  No  Non  Commissioned  Officer  or  Soldier  shall  inlist  himself 
in  any  other  Regiment,  Troop,  or  Company  without  a  regular  Discharge 
from  the  Regiment,  Troop,  or  Company,  in  which  he  has  last  served,  on  the 
Penalty  of  being  reputed  as  a  Deserter,  and  suffering  accordingly;  and  in 
•case  any  Officer  shall  knowingly  receive  and  entertain  such  Non  Commis- 
sioned Officer  or  Soldier,  or  shall  not,  after  his  being  discovered  to  be  a 
Deserter,  immediately  confine  him,  and  give  Notice  thereof  to  the  Corps  in 
which  he  last  served,  He,  the  said  Officer,  so  offending  shall,  by  a  Court 
Martial,  be  cashiered. 

Article  4.  Whatsoever  Officer  or  Soldier  shall  be  convicted  of  having 
advised  or  persuaded  any  other  Officer  or  Soldier  to  desert  Onr  Service,  shall 
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suffer  such  Punishment  as  shall  be  inflicted  upon  him  by  the  sentence  of  a 
Court  Martial. 

Section  7. 
quarrels  and  sending  challenges. 

Article  1.  No  Officer  or  Soldier  shall  use  any  reproachful  or  provoking 
Speeches  or  Gestures  to  another  upon  pain,  if  an  Officer,  of  being  put  in 
Arrest,  if  a  Soldier,  imprisoned,  and  of  asking  Pardon  of  the  Party  offended 
in  the  Presence  of  the  Commanding  Officer. 

Article  2.  No  Officer  or  Soldier  shall  presume  to  send  a  Challenge  to  any 
other  Officer  or  Soldier,  to  fight  a  Duel,  upon  Pain,  if  a  Commissioned 
Officer,  of  being  cashiered,  if  a  Non  Commissioned  Officer  or  Soldier,  of  suf- 
fering Corporal  Punishment,  at  the  Discretion  of  a  Court  Martial. 

Article  3.  If  any  Commissioned  or  Non  Commissioned  Officer  command- 
ing a  Guard,  shall  knowingly  and  willingly  suffer  any  Person  whatsoever  to 
go  forth  to  fight  a  Duel,  he  shall  be  punished  as  a  Challenger,  and  likewise 
all  Seconds,  Promoters,  and  Carriers  of  Challenges,  in  order  to  Duels,  shall 
be  deemed  as  Principals,  and  be  punished  accordingly. 

Article  4.  All  Officers  of  what  Condition  soever,  have  Power  to  Part  and 
quell  all  Quarrels,  Frays,  and  Disorders,  tho'  the  Persons  concerned,  shall 
belong  to  another  Regiment,  Troop,  or  Company,  and  either  to  order  Officers 
into  Arrest,  or  Non  Commissioned  Officers  or  Soldiers  to  Prison,  Hill  their 
proper  superior  Officers  shall  be  acquainted  therewith;  and  whoever  shall 
refuse  to  obey  such  Officer  (tho'  of  an  inferior  Rank)  or  shall  draw  his  Sword 
upon  him,  shall  be  punished  at  the  Discretion  of  a  General  Court  Martial. 

Article  5.  Whatsoever  Officer  or  Soldier  shall  upbraid  another  for  refus- 
ing a  Challenge,  shall,  himself,  be  punished  as  a  Challenger.  And  We  hereby 
acquit  and  Discharge  all  Officers  and  Soldiers  of  any  Disgrace  or  Opinion  of 
Disadvantage,  which  might  arise  from  their  having  refused  to  accept  .of 
Challenges,  as  they  will  only  have  acted  in  Obedience  to  Our  Orders,  and 
done  their  Duty  as  good  Soldiers,  who  subject  themselves  to  Discipline. 

Section  8. 
buttling. 

Article  1.  No  Suttler  shall  be  permitted  to  sell  any  kind  of  Liquors  or 
Victuals,  or  te  keep  their  Houses  or  Shops  open  for  the  Entertainment  of 
Soldiers  after  Nine  at  Night,  or  before  the  Beating  of  the  Reveilles,  or  upon 
Sundays,  during  Divine  Service  or  Sermon,  on  the  Penalty  of  being. dis- 
missed from  all  future  Suttling. 

Article  2.  All  Officers,  Soldiers,  and  Snttlers,  shall  have  full  Liberty  to 
bring  into  any  of  Our  Forts  or  Garrisons  any  Quantity  or  Species  of  Provi- 
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sions  Eatable  or  Drinkable,  except  where  any  Contract  or  Contracts  are  or 
shall  be  entered  into  by  Us,  or  by  Oar  Order,  for  furnishing  Such  Provi- 
sions, and  with  respect  only  to  the  Species  of  Provisions  so  contracted  for. 

Article  3.  All  Governors,  Lieutenant  Governors,  and  Officers  Command- 
ing in  Our  Forts,  Barracks,  or  Garrisons  are  hereby  required  to  see  that  the 
Persons  permitted  to  suttle,  shall  supply  the  Soldiers  with  good  and  whole- 
some Provisions  at  the  Market  Price,  as  they  shall  be  answerable  to  Us  for 
their  Neglect. 

Article  4.  No  Governors  or  Officers  commanding  in  any  of  Our  Garri- 
sons, Forts,  or  Barracks,  shall,  either  themselves,  exact  exorbitant  Prices  for 
Houses  or  Stalls  let  out  to  Suttlers,  or  shall  connive  at  the  like  Exactions  in 
others,  nor  by  their  own  Authority  and  for  their  Private  Advantage,  shall 
they  lay  any  Duty  or  Imposition  upon,  or  be  interested  in,  the  sale  of  such 
Victuals,  Liquors,  or  other  Necessaries  of  Life  which  are  brought  into  the 
Garrison,  Fort,  or  Barracks,  for  the  use  of  the  Soldiers,  on  the  Penalty  of 
being  discharged  from  Our  Service. 

Section  9. 
quarters. 

Article  1.  No  Officer  shall  demand  Billets  for  quartering  more  than  his 
effective  Men,  nor  shall  he  quarter  any  Wives,  Children,  Men  or  Maid  Ser- 
vants in  the  Houses  assigned  for  the  quartering  of  Officers  or  Soldiers  with- 
out the  Consent  of  the  Owners,  nor  shall  he  take  money  for  the  freeing  of 
Landlords  from  the  quartering  of  Officers  or  Soldiers;  if  a  Commissioned 
Officer  so  offending,  he  shall  be  cashiered;  if  a  Non  Commissioned  Officer, 
he  shall  be  reduced  to  a  Private  Centinel,  and  suffer  such  Corporal  Punish- 
ment as  shall  be  inflicted  upon  him  by  the  Sentence  of  a  Court  Martial. 

Article  2.  Every  Officer  commanding  a  Regiment,  Troop,  or  Company 
or  Party,  whether  in  settled  Quartera,  or  upon  a  March,  shall  take  care  that 
his  own  Quarters,  as  also  the  Quarters  of  every  Officer  and  Soldier  under  his 
Command,  be  regularly  cleared  at  the  end  of  every  week,  according  to  the 
Rules  specified  by  the  Act  of  Parliament  now  in  force;  but  in  case  any  such 
Regiment,  Troop,  or  Company,  or  Party  be  ordered  to  march  before  Money 
may  be  come  to  the  Hands  of  the  Commanding  Officer  aforesaid,  he  is  hereby 
required  to  see  that  the  Accounts  with  all  Persons  who  shall  have  Money 
due  to  them  for  the  quartering  of  Officers  and  Soldiers  be  exactly  stated, 
specifying  what  sum  is  then  justly  due  to  him,  as  likewise  the  Regiment, 
Troop,  or  Company,  to  which  the  Officers  and  Soldiers  so  indebted  to  him 
belong,  and  is,  by  the  first  Opportunity,  to  remit  Duplicates  of  the  said 
Certificates  to  Our  Paymaster  General.  Any  Commanding  Officer  who 
shall  refuse  or  neglect  the  making  up  of  such  Accounts,  and  certifying  the 
same  as  is  above  directed,  shall  be  cashiered. 
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Article  3.  The  Commanding  Officer  of  every  Regiment,  Troop,  or  Com- 
pany, or  Detachment,  shall,  upon  their  first  coming  to  any  City,  Town,  or 
Village,  where  they  are  to  remain  in  Quarters  cause  Public  Proclamation  to 
be  made  signifying  that,  if  the  Landlords  or  other  Inhabitants  suffer  the 
Non  Commissioned  Officers  or  Soldiers  to  contract  Debts  beyond  what  their 
daily  Subsistence  will  answer,  that  such  Debts  will  not  be  discharged.  He 
the  said  Commanding  Officer  shall,  for  refusing  or  neglecting  so  to  do,  be 
suspended  for  three  Months,  during  which  Time  his  whole  Pay  shall  be 
applied  to  the  discharging  such  Debts  as  shall  have  been  contracted  by  the 
Non  Commissioned  Officers  or  Soldiers  under  his  Command,  beyond  the 
amount  of  their  daily  Subsistence,  if  there  be  any  overplus  remaining  it  may 
be  returned  to  him. 

Article  4.  If  after  Public  Proclamation  be  made,  the  Inhabitants  shall 
notwithstanding,  suffer  the  Non  Commissioned  Officers  and  Soldiers  to  con- 
tract Debts  beyond  what  the  Money  issued  or  to  be  issued  out  for  their  daily 
Subsistence  will  answer,  it  will  be  at  their  own  Peril,  the  Officers  not  being 
obliged  to  discharge  the  said  Debts. 

Article  5.  Every  Officer  commanding  in  Quarters,  Garrisons,  or  on  a 
March,  shall  keep  good  order,  and  to  the  utmost  of  his  power  redress  all 
such  abuses  or  Disorders  which  may  be  committed  by  any  Officer  or  Soldier 
under  his  Command,  if  upon  Complaint  made  to  him  of  Officers  or  Soldiers 
beating  or  otherwise  ill  treating  of  their  Landlords,  or  of  extorting  more 
from  them  than  they  are  obliged  to  furnish  by  Law,  of  disturbing  Fairs  or 
Markets,  or  of  committing  any  kind  of  Riots  to  the  disquieting  of  Our 
People,  he  the  said  Commander  who  shall  refuse  or  omit  to  see  justice  done 
on  the  Offender  or  Offenders,  and  Reparation  made  to  the  Party  or  Parties 
injured,  as  far  as  Part  of  the  Offender's  Pay  shall  enable  him  or  them,  shall, 
upon  the  Proof  thereof,  be  punished  by  a  General  Court  Martial,  as  if  he 
himself  had  committed  the  Crimes  or  Disorders  complained  of. 

Section  10. 

cabriages. 

The  Commanding  Officer  of  every  Regiment,  Troop,  or  Company,  or 
Detachment,  which  shall  be  ordered  to  march,  is  to  apply  to  the  proper 
Magistrates  for  the  necessary  Carriages,  and  is  to  pay  for  them  as  is  directed 
by  the  Act  of  Parliament,  taking  care  not  himself  to  abuse,  nor  to  suffer  any 
Person  under  his  command  to  beat  or  abuse  the  Wagoners,  or  other  Persons 
attending  such  Carriages,  nor  to  suffer  more  than  thirty  hundred  Weight  to 
be  loaded  on  any  Wain  or  Waggon,  so  furnished,  or  in  Proportion  on  Carts 
or  Carre,  not  to  permit  Soldiers  (except  such  as  are  Sick  or  lame)  or  Women 
to  ride  upon  the  said  Carriages.  Whatsoever  Officer  shall  offend  herein,  or 
in  Case  of  Failure  of  Money,  shall  refuse  to  grant  Certificates  specifying  the 
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Sums  due  for  the  Use  of  such  Carriages,  and  the  name  of  the  Regiment, 
Troop,  or  Company  in  whose  Service  they  were  employed,  shall  be  cashiered, 
or  be  otherwise  punished  according  to  the  Degree  of  his  Offence  by  a  General 
Court  Martial. 

Section  11. 
op  crimes  punishable  by  law. 

Article  1.  Whenever  any  Officer  or  Soldier  shall  be  accused  of  a  Capital 
Crime,  or  of  having  used  Violence,  or  committed  any  Offence  against  the 
Persons  or  Property  of  Our  Subjects,  such  as  is  punishable  by  the  known 
Laws  of  the  Land,  the  Commanding  Officer,  and  Officers  of  every  Regiment, 
Troop,  or  Party  to  which  the  Person,  or  Persons  so  accused  shall  belong,  are 
hereby  required,  upon  Application  duly  made  by,  or  in  behalf  of  the  Party  or 
Parties  injured,  to  use  his  utmost  Endeavours  to  deliver  over  such  accused 
Person  or  Persons  to  the  Civil  Magistrate:  And  likewise  to  be  aiding  and 
assisting  to  the  Officers  of  Justice  in  apprehending  and  securing  the  Person 
or  Persons  so  accused,  in  order  to  bring  them  to  a  Trial.  If  any  Command- 
ing Officer  or  Officers  shall  willfully  neglect  or  shall  refuse,  upon  the  Appli- 
cation aforesaid,  to  deliver  over  such  accused  Person  or  Persons  to  the  Civil 
Magistrates,  or  to  be  aiding  or  assisting  to  the  Officers  of  Justice,  in  appre- 
hending such  Person  or  Persons,  the  Officer  or  Officers  so  offending  shall  be 
cashiered. 

Article  2.  No  Officer  shall  protect  any  Person  from  his  Creditors  on  the 
Pretence  of  his  being  a  Soldier,  nor  any  Non  Commissioned  Officer  or 
Soldier  who  does  not  actually  do  all  Duties  as  such,  and  no  farther  than  is 
allowed  by  the  present  Act  of  Parliament  and  according  to  the  true  Intent, 
and  Meaning  of  the  said  Act;  any  Officer  offending  herein,  being  convicted 
thereof  before  a  Court  Martial,  shall  be  cashiered. 

Section  12. 
op  redressing  wrongs. 

Article  1.  If  any  Officer  shall  think  himself  to  be  wronged  by  his 
Colonel,  or  the  Commanding  Officer  of  the  Regiment,  and  shall  upon  due 
application  made  to  him,  be  refused  to  be  redressed,  he  may  complain  to  the 
General  commanding  in  Chief,  of  Our  Forces,  in  order  to  obtain  Justice, 
who  is  hereby  required  to  examine  into  the  said  Complaint,  and  either  by 
himself,  or  by  Our  Secretary  at  War,  to  make  his  report  to  Us  thereupon, 
in  order  to  receive  Our  further  Directions. 

Article  2.  If  any  inferior  Officer  or  Soldier  shall  think  himself  wronged 
by  his  Captain  or  other  Officer  commanding  the  Troop,  or  Company,  to 
which  he  belongs,  he  is  to  complain  thereof  to  the  Commanding  Officer  of 
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the  Regiment,  who  is  hereby  required  to  summon  a  Begimental  Court 
Martial,  for  the  dbing  Justice  to  the  Complainant,  from  which  Begimental 
Court  Martial,  either  Party  may,  if  he  thinks  himself  still  aggrieved,  appeal 
to  a  General  Court  Martial:  But  if  upon  a  second  Hearing  the  appeal  shall 
appear  to  be  vexatious  and  groundless,  *the  Person  so  appealing,  shall  be 
punished  at  the  Discretion  of  the  said  General  Court  Martial. 

Section  13. 
op  stobes,  ammunition,  etc. 

Article  1.  Whatsoever  Commissioned  Officer,  Store-keeper  or  Commis- 
sary, shall  be  convicted  at  a  General  Court  Martial  of  having  sold  (without 
a  proper  Order  for  that  purpose),  embezzled,  misapplied,  or  willfully,  or 
through  neglect,  suffered  any  of  Our  Provisions,  Forage,  Arms,  Cloathing, 
Ammunition,  or  other  Military  Stores  to  be  spoiled  or  damaged,  the  said 
Officer,  Store-keeper  or  Commissary  so  offending,  shall  at  his  own  charge, 
make  good  the  loss  or  Damage,  and  be  dismissed  from  Our  Service,  and 
suffer  such  other  Penalty  as  by  the  Act  of  Parliament  is  inflicted. 

Article  2.  Whatsoever  Non  Commissioned  Officer  or  Soldier  shall  be 
convicted  at  a  Regimental  Court  Martial,  of  having  sold,  or  designedly  or 
through  neglect,  wasted  the  ammunition  delivered  out  to  him  to  be  employed 
in  Our  Service,  shall,  if  a  Non  Commissioned  Officer,  be  reduced  to  a 
Private  Centinel,  and  shall  besides,  suffer  Corporal  Punishment  in  the  same 
manner  as  a  Private  Centinel  so  offending  at  the  Discretion  of  a  Begimental 
Court  Martial. 

Article  3.  Every  Non  Commissioned  Officer  or  Soldier  who  shall  be  con- 
victed at  a  Court  Martial  of  having  sold,  lost  or  spoiled  thro9  Neglect,  his 
Horse,  Arms,  Cloaths  or  Accoutrements,  shall  undergo  such  weekly 
Stoppages  (not  exceeding  the  half  of  his  Pay)  as  a  Court  Martial  shall  judge 
sufficient  for  repairing  the  Loss  or  Damage,  and  shall  suffer  Imprisonment, 
or  such  other  Corporal  Punishment  as  his  Crime  shall  deserve. 

Article  4.  Every  Non  Commissioned  Officer  who  shall  be  convicted  at  a 
General  or  Begimental  Court-Martial,  of  having  embezzled,  or  misapplied 
any  Money  with  which  he  may  have  been  entrusted  for  the  Payment  of  the 
Men  under  his  Command,  or  for  enlisting  Men  into  Our  Service,  shall  be 
reduced  to  serve  in  the  Ranks  as  a  Private  Soldier,  be  put  under  Stoppages 
until  the  Money  be  made  good,  and  suffer  such  Corporal  Punishment  (not 
extending  to  Life  or  Limb)  as  the  Court  Martial  shall  think  fit. 

Article  5.  Every  Captain  of  a  Troop  or  Company  is  charged  with  the 
Arms,  Accoutrements,  Ammunition,  Cloathing  or  other  Warlike  Stores 
belonging  to  the  Troop,  or  Company  under  his  Command,  which  he  is  to  be 
accountable  for  to  his  Colonel,  in  Case  of  their  being  lost,  spoiled  or 
damaged,  not  by  unavoidable  Accidents,  or  on  actual  Service. 
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Section  14. 

OF   DUTIES  IN   QUARTERS,    IN   GARRISON,   OR  IN  THE   FIELD. 

Article  1.  All  Non  Commissioned  Officers  and  Soldiers  who  shall  be 
found  One  Mile  from  the  Camp,  without  Leave  in  "Writing  from  their  Com- 
manding Officer,  shall  suffer  such  Punishment  as  shall  be  inflicted  upon 
them  by  the  Sentence  of  a  Court  Martial. 

Article  2.  No  Officer  or  Soldier  shall  lye  out  of  his  Quarters,  Garrison, 
or  Camp,  without  leave  from  hiB  superior  Officer,  upon  penalty  of  being 
punished  according  to  the  Nature  of  his  Offence  by  the  Sentence  of  a  Court- 
Martial. 

Article  3.  Every  Non  Commissioned  Officer  and  Soldier  shall  retire  to 
his  Quarters  or  Tent  at  the  Beating  of  the  Retreat:  In  default  of  which  he 
shall  be  punished  according  to  the  Nature  of  his  Offence,  by  the  Command- 
ing Officer. 

Article  4.  No  Officer,  Non  Commissioned  Officer,  or  Soldier  shall  fail  of 
repairing  at  the  Time  fixed  to  the  Place  of  Parade  of  Exercise,  or  other 
Rendezvous  appointed  by  the  Commanding  Officer,  if  not  prevented  by  Sick- 
ness, or  some  other  evident  Necessity,  or  shall  go  from  the  said  Place  of 
Rendezvous,  or  from  his  Guard,  without  Leave  from  his  Commanding 
Officer,  before  he  shall  be  regularly  dismissed  or  relieved,  on  the  Penalty  of 
being  punished  according  to  the  Nature  of  his  Offence  by  the  Sentence  of  a 
Court  Martial. 

Article  5.  Whatsoever  Commissioned  Officer  shall  be  found  Drunk  on 
his  Guard,  Party,  or  other  Duty  under  Arms,  shall  be  cashiered  for  it;  any 
Non  Comlhissioned  Officer  or  Soldier  so  offending  shall  suffer  such  Corporal 
Punishment  as  shall  be  inflicted  by  the  Sentence  of  a  Court  Martial. 

Article  6.  Whatever  Centinel  shall  be  found  sleeping  upon  his  Post,  or 
shall  leave  it  before  he  shall  be  regularly  relieved,  shall  suffer  Death,  or  such 
other  Punishment  as  shall  be  inflicted  by  the  Sentence  of  a  Court  Martial. 

Article  7.  No  Soldier  belonging  to  any  of  Our  Troops,  or  Regiments  of 
Horse,  or  Foot  Guards,  or  to  any  other  Regiment  of  Horse,  Foot,  or 
Dragoons  in  Our  Service,  shall  hire  another  to  do  his  Duty  for  him,  or  be 
excused  from  Duty,  but  in  Case  of  Sickness,  Disability  or  Leave  of  Absence, 
and  every  such  Soldier  found  guilty  of  hiring  his  Duty,  as  also  the  Party  so 
hired  to  do  another's  Duty,  shall  be  punished  at  the  next  Regimental  Court 
Martial. 

Article  8.  And  every  Non  Commissioned  Officer  conniving  at  such 
hiring  of  Duty  as  aforesaid  shall  be  reduced  for  it;  and  every  Commissioned 
Officer  knowing  and  allowing  of  such  ill  practices  in  Our  Service,  shall  be 
punished  by  the  Judgment  of  a  General  Court  Martial. 

Article  9.  Any  Person  belonging  to  Our  Forces  employed  in  any  of  Our 
Dominions  beyond  the  Seas,  or  in  Foreign  Parts,  who,  by  discharging  of  Fire 
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Arms,  drawing  of  Swords,  beating  of  Drams,  or  by  any  other  means  what- 
ever, shall  occasion  false  Alarms  in  Gamp,  Garrison,  or  Quarters,  shall  suffer 
Death,  or  such  other  Punishment  as  shall  be  ordered  by  the  Sentence  of  & 
General  Court  Martial. 

And  whosoever  shall  be  found  guilty  of  the  said  offence  in  Great  Britain 
or  Ireland,  Jersey,  Guernsey,  Alderney,  Sark,  or  Man,  shall  be  punished  at 
the  Discretion  of  a  General  Court  Martial. 

Article  10.  Any  Officer  or  Soldier  who  shall,  without  urgent  Necessity, 
or  without  Leave  of  his  superior  Officer,  quit  his  Platoon,  or  Division,  shall 
be  punished  according  to  the  Nature  of  his  Offence  by  the  Sentence  of  a» 
Court  Martial. 

Article  11.  No  Officer  or  Soldier  shall  do  Violence  to  any  Person  who 
brings  Provisions  or  other  Necessaries  to  the  Camp,  Garrison,  or  Quarters  of 
Our  Forces,  employed  in  Foreign  Parts  on  Pain  of  Death. 

Article  12.  Whatsoever  Officer  or  Soldier  shall  misbehave  himself  before 
the  enemy,  or  shamefully  abandon  any  Post  committed  to  his  Charge,  or 
shall  speak  Words  inducing  others  to  do  the  like  shall  suffer  Death. 

Article  13.  Whatsoever  Officer  or  Soldier  shall  misbehave  himself  before 
the  Enemy,  and  run  away,  or  shamefully  abandon  any  Fort,  Post,  or  Guard, 
which  he  or  they  shall  be  commanded  to  defend,  or  speak  Words  inducing 
others  to  do  the  like,  or  who,  after  Victory,  shall  quit  his  Commanding 
Officer  or  Post  to  plunder  and  pillage,  every  such  Offender  being  duly  con- 
victed thereof,  shall  be  reputed  a  Disobeyer  of  Military  Orders,  and  shall 
suffer  Death,  or  other  such  Punishment  as  by  a  General  Court  Martial  shall 
be  inflicted  on  him. 

Article  14.  Any  Person  belonging  to  Our  Forces  employed  in  Foreign 
Parts  who  shall  cast  away  his  Arms  and  Ammunition  shall  suffer  Death,  or 
other  such  Punishment  as  shall  be  ordered  by  the  Sentence  of  a  General 
Court  Martial. 

And  Whosoever  shall  be  found  guilty  of  the  said  Offence  in  Great 
Britain,  Ireland,  Jersey,  Guernsey,  Alderney,  Sark,  or  Man,  shall  be 
punished  at  the  Discretion  of  a  General  Court  Martial. 

Article  15.  Any  Person  belonging  to  Our  Forces  employed  in»  Foreign 
Parts  who  shall  make  known  the  Watch- Word  to  any  Person  who  is  not 
entitled  to  receive  it,  according  to  the  Kales  and  Discipline  of  War,  or  shall 
presume  to  give  a  Parole  or  Watch- Word  different  from  what  he  received 
shall  suffer  Death,  or  such  other  Punishment  as  shall  be  ordered  by  the 
Sentence  of  a  General  Court  Martial. 

And  Whosoever  shall  be  found  guilty  of  the  said  offence  in  Great 
Britain,  Ireland,  Jersey,  Guernsey,  Alderney,  Sark,  or  Man,  shall  be 
punished,  at  the  Discretion  of  a  General  Court  Martial. 

Article  16.  All  Officers  and  Soldiers  are  to  behave  themselves  orderly  in 
Quarters,  and  on  their  March;  and  whosoever  shall  commit  any  Waste  or 
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Spoil  either  in  Walks  of  Trees,  Parks,  Warrens,  Fish  Ponds,  Houses  or 
Gardens,  Corn  Fields,  Inclosures  or  Meadows,  or  shall  maliciously  destroy 
any  Property  whatsoever  belonging  to  any  of  Our  Subjects,  unless  by  Order 
of  the  then  Commander  in  Chief  of  Our  Forces,  to  annoy  Rebels  or  other 
Enemies  in  Arms  against  Us,  he  or  they  that  shall  be  found  guilty  of 
offending  herein  shall  (besides  such  Penalties  as  they  are  liable  to  by  law)  be 
punished  according  to  the  Nature  and  Degree  of  the  Offence,  by  the  Judg- 
ment of  a  Regimental  or  General  Court  Martial. 

Article  17.  Whatsoever  of  Our  Forces  employed  in  Foreign  Parts  shall 
force  a  Safe-Guard  shall  suffer  Death. 

Article  18.  Whosoever  shall  relieve  the  Enemy  with  Money,  Victuals,  or 
Ammunition,  or  shall  knowingly  harbour  or  protect  an  Enemy  shall  suffer 
Death,  or  such  other  Punishment  as  by  a  Court  Martial  shall  be  inflicted. 

Article  19.  Whosoever  shall  be  convicted  of  holding  Correspondence 
with,  or  giving  Intelligence  to  the  Enemy,  either  directly  or  indirectly 
shall  suffer  Death,  or  such  other  Punishment  as  by  a  Court  Martial  shall  be- 
inflicted. 

Article  20.  All  Public  Stores  taken  in  the  Enemies9  Camp,  Towns,. 
Forts,  or  Magazines,  whether  of  Artillery,  Ammunition,  Cloathing,  Forage,, 
or  Provisions  shall  be  secured  for  Our  Service,  for  the  Neglect  of  which  Our 
Commanders  in  Chief  are  to  be  answerable. 

Article  21.  If  any  Officer  or  Soldier  shall  leave  his  Post  or  Colours  to  go- 
in  search  of  Plunder,  he  shall  upon  being  convicted  thereof,  before  a  General 
Court  Martial,  suffer  Death,  or  such  other  Punishment  as  by  a  Court  Mar- 
tial shall  be  inflicted. 

Article  22.  If  any  Governor  or  Commandant  of  any  Garrison,  Fortress 
or  Post,  shall  be  compelled  by  the  Officers  or  Soldiers  under  his  Command, 
to  give  up  to  the  Enemy,  or  to  abandon  it,  the  Commission  Officers,  Non 
Commission  Officers,  or  Soldiers  who  shall  be  convicted  of  having  so* 
offended,  shall  suffer  Death,  or  such  other  Punishment  as  may  be  inflicted 
upon  them  by  the  sentence  of  a  Court  Martial. 

Article  23.  All  Suttlers  and  Retainers  to  a  Camp,  and  all  Persons  what- 
soever, serving  with  Our  Armies  in  the  Field,  though  no  inlisted  Soldiers,, 
are  to  be  subject  to  Orders  according  to  the  Rules  and  Discipline  of  War. 

Article  24.  Officers  having  Brevetts  or  Commissions  of  a  prior  Date  to 
those  of  the  Regiment  in  which  they  now  serve,  may  take  place  in  Courts 
Martial,  and  on  Detachments,  when  composed  of  different  Corps,  according 
to  the  Rank  given  them  in  their  Brevetts  or  Dates  of  their  former  Commis- 
sions. But  in  the  Regiment,  Troop,  or  Company  to  which  such  Brevett 
Officers,  and  those  who  have  Commissions  of  a  prior  Date,  do  belong,  they 
shall  do  Duty  and  take  Rank  both  on  Courts  Martial  and  on  Detachments, 
which  shall  be  composed  only  of  their  own  Corps  according  to  the  Commis- 
sions by  which  they  are  mustered  in  the  said  Corps. 
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Article  25.  If  upon  Marches,  Guards,  or  in  Quarters,  any  of  Oar  Troope 
of  Horse  Guards,  Grenadier  Guards,  or  Regiment  of  Horse  Guards,  shall 
happen  to  join  or  to  do  Duty  together,  the  eldest  Officer  by  Commission 
there  on  Duty,  or  in  Quarters,  shall  command  the  whole,  and  give  out 
Orders  for  what  is  needful  to  Our  Service,  Regard  being  always  had  to  the 
several  Ranks  of  those  Corps,  and  the  Posts  they  usually  occupy. 

Article  26.  And  in  like  manner  also  if  any  Regiments,  Troops,  or 
Detachments  of  Our  Horse  or  Foot  Guards,  shall  happen  to  march  with,  or 
be  encamped  or  quartered  with  any  Bodies  or  Detachments  of  Our  other 
Troops,  the  eldest  Officer,  without  respect  to  Corps,  shall  take  upon  him  the 
Command  of  the  whole,  and  give  the  necessary  Orders  to  Our  Service. 

Article  27.  When  Our  Regiment  of  Foot  Guards,  or  Detachments  from 
Our  Baid  Regiments,  shall  do  Duty  together,  unmixed  with  other  Corps, 
they  shall  be  considered  as  one  Corps,  and  the  Officers  shall  take  Rank,  and 
do  Duty  according  to  the  Commissions  by  which  they  are  mustered. 

Section  15. 
administration  of  justice. 

Article  1.  A  General  Court  Martial  in  Our  Kingdoms  of  Great  Britain 
or  Ireland  shall  not  consist  of  less  than  thirteen  Commissioned  Officers,  and 
the  President  of  such  Court  Martial  shall  not  be  the  Commander  in  Chief, 
or  Governor  of  the  Garrison  where  the  Offender  shall  be  tryed,  nor  be  under 
the  Degree  of  a  Field  Officer. 

Article  2.  A  General  Court  Martial  held  in  Our  Garrison  of  Gibraltar, 
Island  of  Minorica,  or  in  any  other  place  beyond  the  Seas  (except  within 
the  Garrisons  of  Goree  and  Senegal,  or  upon  any  Detachments  made  there* 
from)  shall  not  consist  of  less  than  thirteen  Commissioned  Officers:  But  in 
the  said  Garrisons  of  Goree  and  Senegal,  or  upon  any  Detachments  made 
therefrom  a  General  Court  Martial  may  consist  of  any  Number  of  Commis- 
sioned Officers  not  less  than  five,  and  the  President  shall  not  be  under  the 
Degree  of  a  Field  Officer,  unless  where  a  Field  Officer  cannot  be  had,  nor 
shall  in  any  Case  whatever  be  the  Commander  in  Chief  or  Governor  of  the 
Garrison  where  the  Offender  shall  be  tried,  nor  under  the  Degree  of  a 
Captain. 

Article  3.  Whereas  these  Our  Rules  and  Articles  are  to  be  observed  by, 
and  do  in  all  Kespects  regard  Our  Troops  and  Regiments  of  Horse  and  Foot 
Guards,  as  well  as  Our  other  Forces,  and  that  several  Disputes  have  arisen, 
and  may  arise,  between  the  Officers  of  Our  Horse  and  Foot  Guards,  in  rela- 
tion to  their  holding  of  Courts  Martial,  and  also  among  the  Officers  of  Our 
Troops  of  Horse  Guards,  Grenadier  Guards,  and  Regiments  of  Horse 
Guards,  on  that  and  other  Points  of  Duty:  We  do  therefore  herein  declare 
it  to  be  Our  Will  and  Pleasure,  that,  when  any  Officer  or  Soldier  belonging 
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to  Our  said  Troops  of  Horse  Guards,  Grenadier  Guards,  or  Regiment  of 
Horse  Guards,  shall  happen  to  be  brought  before  a  General  Court  Martial 
for  Differences  arising  purely  among  themselves,  or  for  Grimes  relating  to 
Discipline,  or  Breach  of  Orders,  such  Courts  Martial  shall  be  composed  of 
Officers  serving  in  any  or  all  of  those  Corps  of  Horse  Guards  (as  they  may 
then  happen  to  lie  for  their  being  most  conveniently  assembled)  where  the 
Officers  are  to  take  Post  according  to  the  Dates  and  Degrees  of  Bank 
granted  them  in  their  respective  Commissions,  without  regard  to  the 
Seniority  of  Corps,  or  other  formerly  pretended  Privileges. 

Article  4.  In  like  manner  also  the  Officers  of  Our  Three  Regiments  of 
Foot  Guards,  when  appointed  to  hold  Courts  Martial  for  Differences,  or 
Crimes  as  aforesaid,  shall,  of  themselves,  compose  Courts  Martial,  and  take  . 
Rank  according  to  their  Commissions:  But  for  all  Disputes  or  Differences 
which  may  happen  between  Officers  or  Soldiers  belonging  to  Our  said  Corps 
of  Horse  Guards,  and  other  Officers  and  Soldiers  belonging  to  Our  Regi- 
ments of  Foot  Guards,  or  between  any  Officers  or  Soldiers  belonging  to 
either  of  those  Corps  of  Horse  or  Foot  Guards,  and  Officers  and  Soldiers  of 
Our  other  Troops,  the  Courts  Martial  to  be  appointed  in  such  Cases  shall  be 
equally  composed  of  Officers  belonging  to  the  Corps  in  which  the  Parties 
complaining  and  complained  of,  do  then  serve,  and  the  President  to  be 
ordered  by  Turns,  beginning  first  by  an  Officer  of  one  of  Our  Troops  of 
Horse  Guards,  and  so  on  in  course  out  of  the  other  Corps. 

Article  5.  The  Members  both  of  General  and  Regimental  Courts  Martial 
shall,  when  belonging  to  different  Corps  take  the  same  Rank  which  they 
hold  in  the  Army;  but  when  Courts  Martial  shall  be  composed  of  Officers  of 
one  Corps,  they  shall  take  their  Ranks  according  to  the  Dates  of  the  Com- 
missions by  which  they  are  mustered  in  the  said  Corps. 

Article  6.  The  Judge  Advocate  General,  or  some  Person  deputed  by 
him,  shall  prosecute  in  His  Majesty's  Name;  and  in  all  Trials  of  Offenders 
by  General  Courts  Martial  administer  to  each  Member  the  following  Oaths. 
"  You  shall  well  and  truly  try  and  determine  according  to  your  Evidence, 
the  Matter  now  before  You,  between  Our  Sovereign  Lord  the  King's 
Majesty,  and  the  Prisoner  to  be  tried." 

I,  A.  B.,  do  swear  that  I  will  duly  administer  Justice  according  to  the 
Rules  and  Articles  for  the  better  Government  of  His  Majesty's  Forces,  and 
according  to  an  Act  of  Parliament  now  in  Force  for  the  Punishment  of 
Mutiny  and  Desertion,  and  other  Crimes  therein  mentioned,  without  Par- 
tiality, Favour  or  affection;  and  if  any  Doubt  shall  arise  which  is  not 
explained  by  the  said  Articles  or  Act  of  Parliament,  according  to  my  Con- 
science, the  best  of  my  Understanding,  and  the  Custom  of  War  in  the  like 
Cases.  And  I  do  further  swear  that  I  will  not  divulge  the  Sentence  of  the 
Court,  until  it  shall  be  approved  of  by  His  Majesty,  or  by  some  Person  duly 
authorized  by  him.     Neither  will  I,  upon  any  Account  at  any  Time  what* 


596  APPENDIX  B. 

soever,  disclose  or  discover  the  Vote  or  Opinion  of  any  particular  Member 
of  the  Conrt  Martial  unless  required  to  give  Evidence  thereof  as  a  witness 
by  a  Court  of  Justice  in  a  due  course  of  Law. 

And  as  soon  as  the  said  Oath  shall  have  been  administered  to  the  respec- 
tive Members,  the  President  of  the  Court  shall  administer  to  the  Judge 
Advocate,  or  Person  officiating  as  such,  an  Oath  in  the  following  Words. 

I,  A.  B.,  do  swear  that  I  will  not  upon  any  Account,  at  any  Time  what- 
soever, disclose  or  discover  the  Vote  or  Opinion  of  any  Particular  Member 
of  the  Court  Martial,  unless  required  to  give  Evidence  thereof  as  a  Witness 
by  a  Court  of  Justice  in  a  due  Course  of  Law. 

Article  7.  All  the  Members  of  a  Court  Martial  are  to  behave  with 
Decency,  and  in  the  giving  of  their  Votes,  are  to  begin  with  the  Youngest. 

Article  8.  All  Persons  who  give  Evidence  before  a  General  Court  Martial 
are  to  be  examined  upon  Oath,  and  no  Sentence  of  Death  shall  be  given 
against  any  Offender  by  any  General  Court  Martial,  except  in  the  Garrisons 
of  Goree  and  Senegal,  or  upon  any  Detachments  made  therefrom,  unless 
Nine  Officers  present  shall  concur  therein,  nor  shall  such  Sentence  be  given 
in  any  Case  where  a  Court  Martial  shall  consist  of  more  Officers  than 
thirteen,  nor  within  the  Garrison  of  Goree  and  Senegal,  or  upon  any  De- 
tachment made  therefrom  when  a  Court  Martial  shall  consist  of  a  lesser 
Number  of  Officers  without  the  concurrence  of  two  thirds  of  the  Officers 
present. 

Article  9.  No  Field  Officer  shall  be  tried  by  any  Person  under  the 
Degree  of  a  Captain,  nor  shall  any  Proceedings  or  Trials  be  carried  on, 
excepting  between  the  Hours  of  Eight  in  the  Morning  and  Three  in  the 
Afternoon,  except  in  Cases  which  require  an  immediate  Example. 

Article  10.  No  Sentence  of  a  General  Court  Martial  shall  be  put  in 
Execution  till  after  a  Report  shall  be  made  of  the  whole  Proceedings  to  Us, 
or  to  Our  Commander  in  Chief,  or  some  other  Person  duly  authorized  by 
TJs,  under  Our  Sign  Manual  to  confirm  the  same;  and  Our  or  his  Directions 
shall  be  signified  thereupon,  excepting  in  Ireland  where  the  Report  is  to  be 
made  to  the  Lord  Lieutenant,  and  to  Our  Chief  Governor  or  Governors  of 
that  Kingdom,  and  his  or  their  Directions  are  to  be  received  thereupon. 

Article  11.  For  the  more  equitable  Decision  of  Disputes  which  may  arise 
between  Officers  and  Soldiers  belonging  to  different  Corps,  whether  they  be 
of  Oar  Troops  or  Regiment  of  Horse  Guards,  Our  Three  Regiments  of  Foot 
Guards,  or  Our  other  Regiments  of  Horse  and  Foot. 

We  direct  that  the  Courts  Martial  shall  be  equally  composed  of  Officers 
belonging  to  the  Corps  which  the  Parties  in  Question  do  then  serve,  and  that 
the  President  shall  be  taken  in  Turns  beginning  with  that  Corps  which  shall 
be  eldest  in  Rank. 

Article  12.  The  Commissioned  Officers  of  every  Regiment  may,  by  the 
Appointment  of  their  Colonel  or  Commanding  Officer,  hold  Regimental 
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Courts  Martial  for  the  enquiring  into  such  Disputes  or  criminal  Matters  as 
may  come  before  them,  and  for  the  inflicting  Corporal  Punishments  for 
small  Offences,  and  shall  give  Judgment  by  the  Majority  of  Voices;  but  no 
Sentence  shall  be  executed  till  the  Commanding  Officer  (not  being  a  Member 
of  the  Court  Martial)  or  the  Governor  of  the  Garrison  shall  have  confirmed 
the  same. 

Article  13.  No  Regimental  Court  Martial  shall  consist  of  less  than  Five 
Officers,  excepting  in  Cases  where  the  Number  cannot  be  conveniently 
assembled,  when  three  may  be  sufficient,  who  are  likewise  to  determine  upon 
the  Sentence  by  the  Majority  of  Voices,  which  Sentence  is  to  be  confirmed 
by  the  Commanding  Officer  not  being  a  Member  of  the  Court  Martial. 

Article  14.  Every  Officer  commanding  in  any  of  Our  Forts,  Castles  or 
Barracks,  or  elsewhere,  where  the  Corps  under  his  Command  consists  of 
Detachments  from  different  Regiments,  or  of  Independent  Companies,  may 
assemble  Courts  Martial  for  the  Trial  of  Offenders  in  the  same  Manner  as  if 
they  were  Regimental,  whose  Sentence  is  not  to  be  executed  till  it  shall  be 
confirmed  by  the  said  Commanding  Officer. 

Article  15.  No  Commissioned  Officer  shall  be  cashiered  or  dismissed 
from  Our  Service  excepting  by  an  Order  from  Us,  or  by  the  Sentence  of  a 
General  Court  Martial  approved  by  Us,  or  by  some  Person  having  Authority 
from  Us,  under  Our  Sign  Manual ;  but  Non  Commissioned  Officers  may  be 
discharged  as  Private  Soldiers.  And  by  the  Order  of  the  Colonel  of  the 
Regiment,  or  by  the  Sentence  of  a  Regimental  Court  Martial,  be  reduced 
to  Private  Centinels. 

Article  16.  No  Person  whatsoever  shall  use  menacing  Words,  Signs,  or 
■Gestures  in  the  Presence  of  a  Court  Martial,  then  sitting,  or  shall  cause  any 
Disorder  or  Riot,  so  as  to  disturb  their  Proceedings  on  the  Penalty  of  being 
Punished  at  the  Discretion  of  the  said  Court  Martial. 

Article  17.  To  the  End  that  Offenders  may  be  brought  to  Justice,  We 
hereby  direct  that  whenever  any  Officer  or  Soldier  shall  commit  a  Crime 
deserving  Punishment,  he  shall,  by  his  Commanding  Officer,  if  an  Officer, 
be  put  in  Arrest,  if  a  Non  Commissioned  Officer  or  Soldier,  be  imprisoned 
till  he  shall  be  either  tried  by  a  Court  Martial  or  shall  be  lawfully  discharged 
5>y  a  proper  Authority. 

Article  18.  No  Officer  or  Soldier  who  shall  be  put  in  Arrest  or  Imprison- 
ment shall  continue  in  his  Confinement  more  than  Eight  Days,  or  till  such 
time  as  a  Court  Martial  can  be  conveniently  assembled. 

Article  19.  No  Officer  commanding  a  Guard,  or  Provost  Marshal,  shall 
refuse  to  receive  or  keep  any  Prisoner  committed  to  his  Charge  by  any 
Officer  belonging  to  Our  Forces,  which  Officer  shall  at  the  same  Time, 
deliver  an  account  in  Writing  signed  by  himself  of  the  Crime  with  which 
.the  said  Prisoner  is  charged. 
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Article  20.  No  Officer  commanding  a  Guard,  or  Provost  Marshal,  shall 
presume  to  release  any  Prisoner  committed  to  his  Charge,  without  proper 
authority  for  so  doing,  nor  shall  he  suffer  any  Prisoner  to  escape  on  the 
Penalty  of  being  punished  for  it  by  the  Sentence  of  a  Court  Martial. 

Article  21.  Every  Officer  or  Provost  Marshal  to  whose  Charge  Prisoners 
Bhall  be  committed,  is  hereby  required  within  Twenty-four  hours  after  such 
Commitment,  or  as  soon  as  he  shall  be  relieved  from  his  Guard,  to  give  in 
Writing  to  the  Colonel  of  the  Regiment  to  whom  the  Prisoner  belongs 
(where  the  Prisoner  is  confined  upon  the  Guard  belonging  to  the  said  Regi- 
ment, and  that  his  Offence  only  relates  to  the  Neglect  of  Duty  in  his  own 
Corps)  or  to  the  Commander  in  Chief,  their  Names,  their  Crimes,  and  the 
Names  of  the  Officers  who  committed  them,  on  the  Penalty  of  his  being 
punished  for  his  Disobedience  or  Neglect  at  the  Discretion  of  a  Court 
Martial. 

Article  22.  And  if  any  Officer  under  Arrest  shall  leave  his  Confinement 
before  he  is  set  at  Liberty  by  the  Officer  who  confined  him,  or  by  a  superior 
Power,  he  shall  be  cashiered  for  it. 

Article  23.  Whatsoever  Commissioned  Officer  shall  be  convicted  before 
a  General  Court  Martial  of  behaving  in  a  scandalous  infamous  Manner, 
such  as  is  unbecoming  the  Character  of  an  Officer  and  a  Gentleman  shall 
be  discharged  from  Our  Service. 


Section  16. 

entry  of  commissions. 

All  Commissions  granted  by  Us,  or  by  any  of  Our  Generals  having 
Authority  from  Us,  shall  be  entered  in  the  Books  of  Our  Secretary  at  War, 
and  the  Commissary  General,  otherwise  they  will  not  be  allowed  of  at  the 
Musters. 

Section  17. 

EFFECTS   OF  THE   DEAD. 

Article  1.  When  any  Commissioned  Officer  shall  happen  to  die  or  be 
killed  in  Our  Service,  the  Major  of  the  Regiment,  or  the  Officer  doing  the 
Major's  Duty  in  his  Absence,  shall  immediately  secure  all  his  Effects,  or 
Equipage  then  in  Camp  or  Quarters,  and  shall  before  the  next  Regimental 
Court  Martial  make  an  Inventory  thereof,  and  forthwith  transmit  the  same 
to  the  Office  of  Our  Secretary  at  War,  to  the  End  that  his  Executors  may 
after  Payment  of  his  Debts  and  Quarters,  and  Interment,  receive  the  Over- 
plus, if  any  be,  to  his  or  their  Use. 
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Article  2.  When  any  Non  Commissioned  Officer  or  Private  Soldier  shall 
happen  to  die,  or  be  killed  in  Oar  Service,  the  then  Commanding  Officer  of 
the  Troop  or  Company  shall,  in  the  Presence  of  two  other  Commissioned 
Officers  take  an  Account  of  whatever  Effects  he  dies  possessed  of,  above  his 
Regimental  Cloathing,  Arms,  and  Accoutrements,  tad  transmit  the  same  to 
the  Office  of  Our  Secretary  at  War;  which  said  Effects  are  to  be  accounted 
for  and  paid  to  the  Representative  of  such  deceased  Non  Commissioned 
Officer  or  Soldier.  And  in  Case  any  of  the  Officers  so  authorized  to  take 
care  of  the  Effects  of  Dead  Officers  and  Soldiers,  should,  before  they  have 
accounted  to  their  Representatives  for  the  same,  have  occasion  to  leave  the 
Regiment  by  preferment,  or  other  wise,  they  shall,  before  they  be  permitted 
to  quit  the  same,  deposit  in  the  hands  of  the  Commanding  Officer,  or  of  the 
Agent  of  the  Regiment,  all  the  Effects  of  such  deceased  Non  Commissioned 
Officers  and  Soldiers,  in  order  that  the  same  may  be  secured  for  and  paid 
to  their  respective  Representatives. 

Section  18. 
artillery. 

Article  1.  All  Officers,  Conductors,  Gunners,  Matrosses,  Drivers,  or  any 
other  Persons  whatsoever  receiving  Pay  or  Hire  in  the  Service  of  Our 
Artillery,  shall  be  governed  by  the  aforesaid  Rules,  and  Articles,  and  shall 
be  subject  to  be  tried  by  Courts  Martial  in  like  Manner  with  the  Officers  and 
Soldiers  of  Our  other  Troops. 

Article  2.  For  Differences  arising  among  themselves  or  in  Matters  relat- 
ing solely  to  their  Own  Corps,  the  Courts  Martial  may  be  composed  of  their 
own  Officers;  but  where  a  Number  sufficient  of  such  Officers  cannot  be 
assembled,  or  in  Matters  wherein  other  Corps  are  interested,  the  Officers  of 
Artillery  shall  sit  in  Courts  Martial  with  the  Officers  of  Our  other  Corps, 
taking  their  Rank  according  to  the  Dates  of  their  respective  Commissions 
and  no  otherwise. 

Section  19. 
american  troops. 

Article  1.  The  Officers  and  Soldiers  of  any  Troops  which  are  or  shall  be 
raised  in  America,  being  mustered,  and  in  Pay,  shall,  at  all  Times,  and  in 
all  Places,  when  joined  and  acting  in  conjunction  with  Our  British  Forces, 
be  governed  by  these  Rules  and  Articles  of  War,  and  shall  be  subject  to  be 
tried  by  Courts  Martial  in  like  Manner  with  the  Officers  and  Soldiers  of  Our 
British  Troops. 

Article  2.  Whereas  notwithstanding  the  Regulations  which  We  were 
pleased  to  make  for  settling  the  Rank  of  Provincial  *  *  General  and  Field 
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Officers  in  North  America,  Difficulties  have  arisen  with  regard  to  the  Bank 
of  the  said  Officers  when  acting  in  conjunction  with  Our  Regular  Forces. 
And  We  being  Willing  to  give  dae  Encouragement  to  Officers  serving  in 
•Our  Provincial  Troops;  It  is  Our  Will  and  Pleasure,  that,  for  the  future, 
all  General  Officers  and  Colonels  serving  by  Commission  from  any  of  the 
•Governors,  Lieutenant  or  Deputy  Governors,  or  President  of  the  Council  for 
the  Time  being  of  Our  Provinces  and  Colonies  in  North  America,  shall,  on 
all  Detachments,  Courts  Martial,  or  other  Duty,  wherein  they  may  be 
employed  in  Conjunction  with  Oar  Regular  Forces,  take  Rank  next  after 
all  Colonels  serving  by  Commissions  signed  by  Us,  though  the  Commissions 
-of  such  Provincial  Generals  and  Colonels  should  be  of  elder  Date,  and  in 
like  Manner  that  Lieutenant  Colonels,  Majors,  Captains,  and  other  inferior 
•Officers  serving  by  Commission  from  the  Governors,  Lieutenant  or  Deputy 
'Governors  or  Presidents  of  the  Council  for  the  time  being  of  Our  said 
Provinces  and  Colonies  in  North  America,  shall,  on  all  Detachments,  Courts- 
Martial  or  other  Duty  wherein  they  may  be  employed  in  Conjunction  with 
Our  Regular  Forces,  have  Rank  next  after  all  Officers  of  the  like  Rank, 
serving  by  Commissions  signed  by  Us,  or  by  Our  General  Commanding  in 
•Chief  in  North  America,  though  the  Commissions  of  such  Lieutenant 
-Colonels,  Majors,  Captains,  and  other  inferior  Officers  should  be  of  elder 
Date  to  those  of  the  like  Rank  signed  by  Us,  or  by  Our  said  General. 


Section  20. 
relating  to  the  foregoing  articles. 

Article  1.  The  foregoing  Articles  are  to  be  read  and  published  once  in 
•every  two  Months  at  the  Head  of  every  Regiment,  Troop,  or  Company 
mustered  or  to  be  mustered  in  Our  Service,  and  are  to  be  duly  observed  and 
•exactly  obeyed  by  all  Officers  and  Soldiers  who  are  or  shall  be  in  Our  Service 
(excepting  in  what  relates  to  the  Payment  of  Soldiers  Quarters,  and  to  Car- 
riages, which  is  in  Our  Kingdom  of  Ireland  to  be  regulated  by  the  Lord 
Lieutenant  or  Chief  Governor  or  Governors  thereof)  and  in  Our  Islands, 
Provinces  and  Garrisons  beyond  the  Seas  by  the  respective  Governors  of  the 
same  according  as  the  different  Circumstances  of  the  said  Islands,  Provinces 
or  Garrisons  may  require. 

Article  2.  Notwithstanding  its  being  directed  in  the  eleventh  Section  of 
-these  Oar  Rules  and  Articles,  that  every  Commanding  Officer  is  required  to 
deliver  up  to  the  Civil  Magistrate  all  such  Persons  under  his  Command  who 
shall  be  accused  of  any  Crimes  which  are  punishable  by  the  known  Laws  of 
the  Land ;  yet  in  Our  Garrison  of  Gibralter,  and  Island  of  Minorca,  where 
Our  Forces  now  are,  or  in  any  other  Place  beyond  the  Seas  to  which  any  of 
Our  Troops  are  or  may  be  hereafter  commanded,  and  where  there  is  no 
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Form  of  Our  Civil  Judicature  in  Force,  the  Generals,  or  Governors,  or 
Commanders  respectively,  are  to  appoint  General  Courts-Martial  to  be  held, 
who  are  to  try  all  Persons  guilty  of  wilful  Murder,  Theft,  Bobbery,  Rapes, 
Coining  or  Clipping  the  Coin  of  Great  Britain,  or  of  any  Foreign  Coin  cur- 
rent in  the  Country  or  garrison,  and  all  other  Capital  Crimes,  or  other 
Offences,  and  punish  Offenders  with  Death,  or  otherwise  as  the  Nature  of 
their  Crimes  shall  deserve. 

Article  3.  All  Crimes  not  Capital  and  all  Disorders  and  Neglects  which 
Officers  and  Soldiers  mpy  be  guilty  of  to  the  Prejudice  of  good  Order  and 
Military  Discipline,  though  not  mentioned  in  the  above  Articles  of  War  are 
to  be  taken  Cognizance  of  by  a  General  or  Regimental  Court  Martial, 
according  to  the  Nature  and  Degree  of  the  Offence,  and  be  punished  at 
their  Discretion. 

(Initd.)  G.  E. 
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AMERICAN  ARTICLES  OF  1876* 

Resolved,  That  from  and  after  the  publication  of  the  following  Articles, 
in  the  respective  armies  of  the  United  States,  the  Bules  and  Articles  by 
which  the  said  armies  have  heretofore  been  governed  shall  be,  and  they  are 
hereby,  repealed: 

Section  I. 

Article  1.  That  every  officer  who  shall  be  retained  in  the  army  of  the 
United  States,  shall,  at  the  time  of  his  acceptance  of  his  commission,  sub- 
scribe these  rules  and  regulations. 

Article  2.  It  is  earnestly  recommended  to  all  officers  and  soldiers  dili- 
gently to  attend  divine  service;  and  all  officers  and  soldiers  who  shall  behave 
indecently,  or  irreverently,  at  any  place  of  divine  worship,  shall,  if  commis- 
sioned officers,  be  brought  before  a  general  court-martial,  there  to  be  pub- 
licly and  severely  reprimanded  by  the  president;  if  non-commissioned  officers 
or  soldiers,  every  person  so  offending  shall,  for  his  first  offence,  forfeit  ^th 
of  a  dollar,  to  be  deducted  out  of  his  next  pay;  for  the  second  offence,  he 
shall  not  only  forfeit  a  like  sum,  but  be  confined  for  twenty-four  hours;  and, 
for  every  like  offence,  shall  suffer  and  pay  in  like  manner;  which  money,  so 
forfeited,  shall  be  applied  to  the  use  of  the  sick  soldiers  of  the  troop  or  com- 
pany to  which  the  offender  belongs. 

Article  3.  Whatsoever  non-commissioned  officer  or  soldier  shall  use  any 
prophane  oath  or  execration,  shall  incur  the  penalties  expressed  in  the  fore- 
going article;  and  if  a  commissioned  officer  be  thus  guilty  of  prophane  curs* 
ing  or  swearing,  he  shall  forfeit  and  pay,  for  each  and  every  such  offence, 
two-thirds  of  a  dollar. 

Article  4.  Every  chaplain  who  is  commissioned  to  a  regiment,  company, 
troop,  or  garrison,  and  shall  absent  himself  from  the  said  regiment,  com- 

1  Enacted  by  Resolution  of  Congress,  September  20,  1876.  For  a  history  of  these 
Articles  pee  ihe  chapter  entitled  The  Articles  op  War.  This  set  replaced  the  Articles 
enacted  by  Resolution  of  Congress,  June  80,  1775,  and  the  additional  Articles  similarly 
enacted  on  November  7,  1775.  They  were  amended  by  the  Resolution  of  Congress  of 
May  81 ,  1786,  and  were  replaced  by  the  Articles  of  War  adopted  by  Congress  on  April 
10,  1806. 
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pany,  troop,  or  garrison,  (excepting  in  case  of  sickness  or  leave  of  absence,) 
shall  be  brought  to  a  court-martial,  and  be  fined  not  exceeding  one  month's 
pay,  besides  the  los6  of  his  pay  during  his  absence,  or  be  discharged,  as  the 
said  court-martial  shall  judge  most  proper. 

Sbctiok  II. 

Article  1.  Whatsoever  officer  or  soldier  shall  presume  to  use  traitorous 
or  disrespectful  words  against  the  authority  of  the  United  States  in  Congress 
assembled,  or  the  legislature  of  any  of  the  United  States  in  which  he  may  be 
quartered,  if  a  commissioned  officer,  he  shall  be  cashiered;  if  a  non-commis- 
sioned officer  or  soldier,  he  shall  suffer  such  punishment  as  shall  be  inflicted 
upon  him  by  the  sentence  of  a  court-martial. 

Article  2.  Any  officer  or  soldier  who  shall  behave  himself  with  contempt 
or  disrespect  towards  the  general,  or  other  commander-in-chief  of  the  forceB 
of  the  United  States,  or  shall  speak  words  tending  to  his  hurt  or  dishonor, 
shall  be  punished  according  to  the  nature  of  his  offence,  by  the  judgment  of 
a  court-martial. 

Article  3.  Any  officer  or  soldier  who  shall  begin,  excite,  cause  or  join, 
in  any  mutiny  or  sedition,  in  the  troop,  company,  or  regiment  to  which  he 
belongs,  or  in  any  other  troop  or  company  in  the  service  of  the  United 
States,  or  in  any  part,  post,  detachment  or  guard,  on  any  pretence  what- 
soever, shall  suffer  death,  or  such  other  punishment  as  by  a  court-martial 
shall  be  inflicted. 

Article  4.  Any  officer,  non-commissioned  officer,  or  soldier,  who,  b$ing 
present  at  any  mutiny  or  sedition,  does  not  use  his  utmost  endeavor  to  sup- 
press the  same,  or  coming  to  the  knowledge  of  any  intended  mutiny,  does 
not,  without  delay,  give  information  thereof  to  his  commanding  officer,  shall 
be  punished  by  a  court-martial  with  death,  or  otherwise,  according  to  the 
nature  of  the  offence. 

Article  5.  Any  officer  or  soldier  who  shall  strike  his  superior  officer,  or 
draw,  or  shall  lift  up  any  weapon,  or  offer  any  violence  against  him,  being 
in  the  execution  of  his  office,  on  any  pretence  whatsoever,  or  shall  disobey 
any  lawful  command  of  his  superior  officer,  shall  suffer  death,  or  such  other 
punishment  as  shall,  according  to  the  nature  of  his  offence,  be  inflicted  upon 
him  by  the  sentence  of  a  court-martial. 

Section  III. 

Article  1.  Every  non-commissioned  officer  and  soldier,  who  shall  inlist 
himself  in  the  service  of  the  United  States,  shall  at  the  time  of  his  so  inlist- 
ing,  or  within  six  days  afterwards,  have  the  articles  for  the  government  of 
the  forces  of  the  United  States  read  to  him,  and  shall,  by  the  officer  who 
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inlisted  him,  or  by  the  commanding  officer  of  the  troop  or  company  into 
which  he  was  inlisted,  be  taken  before  the  next  justice  of  the  peace,  or  chief 
magistrate  of  any  city  or  town-corporate,  not  being  an  officer  of  the  army, 
or,  where  recourse  cannot  be  had  to  the  civil  magistrate,  before  the  judge 
advocate,  and,  in  his  presence,  shall  take  the  following  oath,  or  affirmation, 
if  conscientiously  scrupulous  about  taking  an  oath: 

I  swear,  or  affirm,  (as  the  case  may  be,)  to  be  true  to  the  United  States 
of  America,  and  to  serve  them  honestly  and  faithfully  against  all  their  enemies 
or  opposers  whatsoever;  and  to  observe  and  obey  the  orders  of  the  Con- 
tinental Congress,  and  the  orders  of  the  generals  and  officers  set  over  me  by 
them. 

Which  justice  or  magistrate  is  to  give  the  officer  a  certificate,  saying  that 
the  man  inlisted  did  take  the  said  oath  or  affirmation. 

Article  2.  After  a  non-commissioned  officer  or  soldier  shall  have  been 
duly  inlisted  and  sworn,  he  shall  not  be  dismissed  the  service  without  a  dis- 
charge in  writing;  and  no  discharge,  granted  to  him,  shall  be  allowed  of  as 
sufficient,  which  is  not  signed  by  a  field  officer  of  the  regiment  into  which  he 
was  inlisted,  or  commanding  officer,  where  no  field  officer  of  the  regiment  is 
in  the  same  state. 

Section  IV. 

Article  1.  Every  officer  commanding  a  regiment,  troop,  or  company, 
shall,  upon  the  notice  given  to  him  by  the  commissary  of  musters,  or  from 
one  of  his  deputies,  assemble  the  regiment,  troop,  or  company,  under  his 
command,  in  the  next  convenient  place  for  their  being  mustered. 

Article  2.  Every  colonel  or  other  field  officer  commanding  the  regiment, 
troop,  or  company,  and  actually  residing  with  it,  may  give  furloughs  to  non- 
commissioned officers  and  soldiers,  in  such  numbers,  and  for  so  long  a  time, 
as  he  shall  judge  to  be  most  consistent  with  the  good  of  the  service;  but,  no 
non-commissioned  officer  or  soldier  shall,  by  leave  of  his  captain,  or  inferior 
officer,  commanding  the  troop  or  company  (his  field  officer  not  being  pres- 
ent) be  absent  above  twenty  days  in  six  months,  nor  shall  more  than  two 
private  men  be  absent  at  the  same  time  from  their  troop  or  company,  except- 
ing some  extraordinary  occasion  shall  require  it,  of  which  occasion  the  field 
officer,  present  with,  and  commanding  the  regiment,  is  to  be  the  judge. 

Article  3.  At  every  muster,  the  commanding  officer  of  each  regiment, 
troop,  or  company,  there  present,  shall  give  to  the  commissary,  certificates 
signed  by  himself,  signifying  how  long  such  officers,  who  shall  not  appear  at 
the  said  muster,  have  been  absent,  and  the  reason  of  their  absence;  in  like 
manner,  the  commanding  officer  of  every  troop  or  company  shall  give  cer- 
tificates, signifying  the  reasons  of  the  absence  of  the  non-commissioned 
officers  and  private  soldiers;  which  reasons,  and  time  of  absence,  shall  be 
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inserted  in  the  muster-rolls,  opposite  to  the  names  of  the  respective  absent 
officers  and  soldiers:  The  said  certificates  shall,  together  with  the  muster- 
rolls,  be  remitted  by  the  commissary  to  the  Congress,  as  speedily  as  the  dis- 
tance of  place  will  admit. 

Article  4.  Every  officer  who  shall  be  convicted  before  a  general  court- 
martial  of  having  signed  a  false  certificate,  relating  to  the  absence  of  either 
officer  or  private  soldier,  shall  be  cashiered. 

Article  5.  Every  officer  who  shall  knowingly  make  a  false  muster  of  man 
or  horse,  and  every  officer  or  commissary  who  shall  willingly  sign,  direct,  or 
allow  the  signing  of  the  muster-rolls,  wherein  such  false  master  is  contained, 
shall,  upon  proof  made  thereof  by  two  witnesses  before  a  general  court- 
martial,  be  cashiered,  and  shall  be  thereby  utterly  disabled  to  have  or  hold 
any  office  or  employment  in  the  service  of  the  United  States. 

Article  6.  Any  commissary  who  shall  be  convicted  of  having  taken 
money,  or  any  other  thing,  by  way  of  gratification,  on  the  mastering  of  any 
regiment,  troop,  or  company,  or  on  the  signing  the  muster-rolls,  shall  be 
displaced  from  his  office,  and  shall  be  thereby  utterly  disabled  to  have  or 
hold  any  office  or  employment  under  the  United  States. 

Article  7.  Any  officer  who  shall  presume  to  muster  any  person  as  a  sol- 
dier, who  is,  at  other  times,  accustomed  to  wear  a  livery,  or  who  does  not 
actually  do  his  duty  as  a  soldier,  shall  be  deemed  guilty  of  having  made  a 
false  muster,  and  shall  suffer  accordingly. 

Section  V. 

Article  1.  Every  officer  who  shall  knowingly  make  a  false  return  to  the 
Congress,  or  any  committee  thereof,  to  the  commander  in  chief  of  the  forces 
of  the  United  States,  or  to  any  his  superior  officer  authorized  to  call  for 
such  returns,  of  the  state  of  the  regiment,  troop,  or  company,  or  garrison, 
under  his  command,  or  of  arms,  ammunition,  clothing,  or  other  stores 
thereunto  belonging,  shall,  by  a  court-martial,  be  cashiered. 

Article  2.  The  commanding  officer  of  every  regiment,  troop,  or  inde- 
pendent company,  or  garrison  of  the  United  States,  shall,  in  the  beginning 
of  every  month,  remit  to  the  commander  in  chief  of  the  American  forces, 
and  to  the  Congress,  an  exact  return  of  the  state  of  the  regiment,  troop,  in- 
dependent company,  or  garrison  under  his  command,  specifying  the  names 
of  the  officers  not  then  residing  at  their  posts,  and  the  reason  for,  and  time 
of,  their  absence :  Whoever  shall  be  convicted  of  having,  through  neglect  or 
design,  omitted  the  sending  such  returns,  shall  be  punished  according  to  the 
nature  of  his  crime,  by  the  judgment  of  a  general  court-martial. 
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Section  VI. 

Article  1.  All  officers  and  soldiers,  who  having  received  pay,  or  having 
been  duly  inlisted  in  the  service  of  the  United  States,  shall  be  convicted  of 
having  deserted  the  same,  shall  suffer  death,  or  such  other  punishment  as  by 
a  court-martial  shall  be  inflicted. 

Article  2.  Any  non-commissioned  officer  or  soldier,  who  shall,  without 
leave  from  his  commanding  officer,  absent  himself  from  his  troop  or  com- 
pany, or  from  any  detachment  with  which  he  shall  be  commanded,  shall, 
upon  being  convicted  thereof,  be  punished,  according  to  the  nature  of  his 
offence,  at  the  discretion  of  a  court-martial. 

Article  3.  No  non-commissioned  officer  or  soldier  shall  inlist  himself  in 
any  other  regiment,  troop  or  company,  without  a  regular  discharge  from  the 
regiment,  troop  or  company,  in  which  he  last  served,  on  the  penalty  of  being 
reputed  a  deserter,  and  suffering  accordingly :  And  in  case  any  officer  shall, 
knowingly,  receive  and  entertain  such  non-commissioned  officer  or  soldier, 
or  shall  not,  after  his  being  discovered  to  be  a  deserter,  immediately  confine 
him,  and  give  notice  thereof  to  the  corps  in  which  he  last  served,  he,  the 
said  officer  so  offending,  shall,  by  a  court-martial,  be  cashiered. 

Article  4.  Whatsoever  officer  or  soldier  shall  be  convicted  of  having  ad- 
vised or  persuaded  any  other  officer  or  soldier  to  desert  the  service  of  the 
United  States,  shall  suffer  such  punishment  as  shall  be  inflicted  upon  him 
by  the  sentence  of  a  court-martial. 

Section  VII. 

Article  1.  No  officer  or  soldier  shall  use  any  reproachful  or  provoking 
speeches  or  gestures  to  another,  upon  pain,  if  an  officer,  of  being  put  in 
arrest ;  if  a  soldier,  imprisoned,  and  of  asking  pardon  of  the  party  offended, 
in  the  presence  of  his  commanding  officer. 

Article  2.  No  officer  or  soldier  shall  presume  to  send  a  challenge  to  any 
other  officer  or  soldier,  to  fight  a  duel,  upon  pain,  if  a  commissioned  officer, 
of  being  cashiered,  if  a  non-commissioned  officer  or  soldier,  of  suffering  cor- 
poreal punishment,  at  the  discretion  of  a  court-martial.- 

Article  3.  If  any  commissioned  or  non-commissioned  officer  commanding 
:a  guard,  shall,  knowingly  and  willingly,  suffer  any  person  whatsoever  to  go 
forth  to  fight  a  duel,  he  shall  be  punished  as  a  challenger:  And  likewise  all 
seconds,  promoters,  and  carriers  of  challenges,  in  order  to  duels,  shall  be 
•deemed  as  principals,  and  be  punished  accordingly. 

Article  4.  All  officers,  of  what  condition  soever,  have  power  to  part  and 
quell  all  quarrels,  frays  and  disorders,  though  the  persons  concerned  should 
belong  to  another  regiment,  troop  or  company ;  and  either  to  order  officers 
into  arrest,  or  non-commissioned  officers  or  soldiers  to  prison,  till  their  proper 
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superior  officers  shalt  be  acquainted  therewith;  and  whosoever  shall  refuse 
to  obey  such  officer  (though  of  an  inferior  rank)  or  shall  draw  his  sword 
upon  him,  shall  be  punished  at  the  discretion  of  a  general  court-martial. 

Article  5.  Whatsoever  officer  or  soldier  shall  upbraid  another  for  refus- 
ing a  challenge,  shall  himself  be  punished  as  a  challenger;  and  all  officers 
and  soldiers  are  hereby  discharged  of  any  disgrace,  or  opinion  of  disadvan- 
tage, which  might  arise  from  their  having  refused  to  accept  of  challenges, 
as  they  will  only  have  acted  in  obedience  to  the  orders  of  Congress,  and 
done  their  duty  as  good  soldiers,  who  subject  themselves  to  discipline. 

Section  VIII. 

Article  1.  No  suttler  shall  be  permitted  to  sell  any  kind  of  liquors  or 
victuals,  or  to  keep  their  houses  or  shops  open,  for  the  entertainment  of 
soldiers,  after  nine  at  night,  or  before  the  beating  of  the  reveilles,  or  upon 
Sundays,  during  the  divine  service,  or  sermon,  on  the  penalty  of  being  dis- 
missed from  all  future  suttling. 

Article  2.  All  officers,  soldiers  and  suttlers,  shall  have  full  liberty  to  bring 
into  any  of  the  forts  or  garrisons  of  the  United  American  States,  any  quan- 
tity or  species  of  provisions,,  eatable  or  drinkable,  except  where  any  contract 
or  contracts  are,  or  shall  be  entered  into  by  Congress,  or  by  their  order,  for 
furnishing  such  provisions,  and  with  respect  only  to  the  species  of  provis- 
ions so  contracted  for. l 

Article  3.  All  officers,  commanding  in  the  forts,  barracks,  or  garrisons 
of  the  United  States,  are  hereby  required  to  see,  that  the  persons  permitted 
to  suttle,  shall  supply  the  soldiers  with  good  and  wholesome  provisions  at 
the  market  price,  as  they  shall  be  answerable  for  their  neglect. 

Article  4.  No  officers,  commanding  in  any  of  the  garrisons,  forts,  or 
barracks  of  the  United  States,  shall  either  themselves  exact  exorbitant 
prices  for  houses  or  stalls  let  out  to  suttlers,  or  shall  connive  at  the  like 
exactions  in  others;  nor,  by  their  own  authority  and  for  their  private  advan- 
tage, shall  they  lay  any  duty  or  imposition  upon,  or  be  interested  in  the  sale 
of  such  victuals,  liquors  or  other  necessaries  of  life,  which  are  brought  into 
the  garrison,  fort,  or  barracks,  for  the  use  of  the  soldiers,  on  the  penalty  of 
being  discharged  from  the  service. 

Section  IX. 

Article  1.  Every  officer  commanding  in  quarters,  garrisons,  or  on  a 
march,  shall  keep  good  order,  and,  to  the  utmost  of  his  power,  redress  all 
such  abuses  or  disorders  which  may  be  committed  by  any  officer  or  soldier 
under  his  command ;  if,  upon  complaint  made  to  him  of  officers  or  soldiers 

1  Repealed  and  replaced  by  Resolution  of  Congress  of  April  14,  1777. 
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beating,  or  otherwise  ill-treating  any  person;  of  disturbing  fain  or  markets, 
or  of  committing  any  kind  of  riots  to  the  disquieting  of  the  good  people  of 
the  United  States;  he  the  said  commander,  who  shall  refuse  or  omit  to  see 
justice  done  on  the  offender  or  offenders,  and  reparation  made  to  the  parly 
or  parties  injured,  as  far  as  part  of  the  offenders  pay  shall  enable  him  or 
them,  shall,  upon  proof  thereof,  be  punished,  by  a  general  court-martial,  as 
if  he  himself  had  committed  the  crimes  or  disorders  complained  of. 


Section  X. 

Article  1.  Whenever  any  officer  or  soldier  shall  be  accused  of  a  capital 
crime,  or  of  haying  used  violence,  or  committed  any  offence  against  the  per- 
sons or  property  of  the  good  people  of  any  of  the  United  American  States, 
such  as  is  punishable  by  the  known  laws  of  the  land,  the*  commanding  offi- 
cer and  officers  of  every  regiment,  troop,  or  party,  to  which  the  person  or 
persons  so  accused  shall  belong,  are  hereby  required,  upon  application  duly 
made  by  or  in  behalf  of  the  party  or  parties  injured,  to  use  his  utmost 
endeavors  to  deliver  over  such  accused  person  or  persons  to  the  civil  magis- 
trate; and  likewise  to  be  aiding  and  assisting  to  the  officers  of  justice  in 
apprehending  and  securing  the  person  or  persons  so  accused,  in  order  to 
bring  them  to  a  trial.  If  «any  commanding  officer  or  officers  shall  wilfully 
neglect  or  shall  refuse,  upon  the  application  aforesaid,  to  deliver  over  such 
accused  person  or  persons  to  the  civil  magistrates,  or  to  be  aiding  and  assist- 
ing to  the  officers  of  justice  in  apprehending  such  person  or  persons,  the 
officer  or  officers  so  offending  shall  be  cashiered. 

Article  2.  No  officer  shall  protect  any  person  from  his  creditors,  on  the 
pretence  of  his  being  a  soldier,  nor  any  non-commissioned  officer  or  soldier 
who  does  not  actually  do  all  duties  as  such,  and  no  farther  than  is  allowed 
by  a  resolution  of  Congress,  bearing  date  the  26th  day  of  December,  1775. 
Any  officer  offending  herein,  being  convicted  thereof  before  a  court-martial, 
shall  be  cashiered. 

Section  XL 

Article  1.  If  any  officer  shall  think  himself  to  be  wronged  by  his  col* 
onel,  or  the  commanding  officer  of  the  regiment,  and  shall,  upon  due  appli- 
cation made  to  him,  be  refused  to  be  redressed,  he  may  complain  to  the 
general,  commanding  in  chief  the  forces  of  the  United  States,  in  order  to 
obtain  justice,  who  is  hereby  required  to  examine  into  the  said  complaint, 
and,  either  by  himself,  or  the  board  of  war,  to  make  report  to  Congress 
thereupon,  in  order  to  receive  further  directions. ' 

1  Repealed  and  replaced  by  Resolution  of  Congress  of  April  14, 1777. 
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Article  2.  If  any  inferior  officer  or  soldier  shall  think  himself  wronged 
by  his  captain,  or  other  officer  commanding  the  troop  or  company  to  which 
he  belongs,  he  is  to  complain  thereof  to  the  commanding  officer  of  the  regi- 
ment, who  is  hereby  required  to  summon  a  regimental  court-martial,  for  the 
doing  justice  to  the  complainant;  from  which  regimental  court-martial 
either  party  may,  if  he  thinks  himself  still  aggrieved,  appeal  to  a  general 
court-martial ;  but  if,  upon  a  second  hearing,  the  appeal  shall  appear  to  be 
vexatious  and  groundless,  the  person  so  appealing  shall  be  punished  at  the 
discretion  of  the  said  general  court-martial. 

Section  XII. 

Article  1.  Whatsoever  commissioned  officer,  store-keeper,  or  commissary, 
shall  be  convicted  at  a  general  court-martial  of  having  sold  (without  a 
proper  order  for  that  purpose)  embezzled,  misapplied,  or  wilfully,  or  through 
neglect,  suffered  any  of  the  provisions,  forage,  arms,  clothing,  ammunition, 
or  other  military  stores  belonging  to  the  United  States,  to  be  spoiled  or 
damaged,  the  said  officer,  store-keeper,  or  commissary  so  offending,  shall, 
at  his  own  charge,  make  good  the  loss  or  damage,  shall  moreover  forfeit  all 
his  pay,  and  be  dismissed  from  the  service. 

Article  2.  Whatsoever  non-commissioned  officer  or  soldier  shall  be  con- 
victed, at  a  regimental  court-martial,  of  having  sold,  or  designedly,  or 
through  neglect,  wasted  the  ammunition  delivered  out  to  him  to  be  em- 
ployed in  the  service  of  the  United  States,  shall,  if  a  non-commissioned 
officer,  be  reduced  to  a  private  sentinel,  and  shall  besides  suffer  corporeal 
punishment  in  the  same  manner  as  a  private  sentinel  so  offending,  at  the 
discretion  of  a  regimental  court-martial. 

Article  9*  Every  non-commissioned  officer  or  soldier  who  shall  be  con- 
victed at  a  court-martial  of  having  sold,  lost  or  spoiled,  through  neglect,  his 
horse,  arms,  clothes  or  accoutrements  shall  undergo  such  weekly  stoppages 
(not  exceeding  the  half  of  his  pay)  as  a  court-martial  shall  judge  sufficient 
for  repairing  the  loss  or  damage;  and  shall  suffer  imprisonment,  or  such 
other  corporeal  punishment,  as  his  crime  shall  deserve. 

Article  4.  Every  officer  who  shall  be  convicted  at  a  court-martial  of 
having  embezzled  or  misapplied  any  money  with  which  he  may  have  been 
entrusted  for  the  payment  of  the  men  under  his  command,  or  for  inlisting 
men  into  the  service,  if  a  commissioned  officer,  shall  be  cashiered  and  com- 
pelled to  refund  the  money,  if  a  non-commissioned  officer,  shall  be  reduced 
to  serve  in  the  ranks  as  a  private  soldier,  be  put  under  stoppages  until  the 
money  be  made  good,  and  suffer  such  corporeal  punishment,  (not  extending 
to  life  or  limb)  as  the  court-martial  shall  think  fit. 

rticle  5.  Every  captain  of  a  troop  or  company  is  charged  with  the 
arms,  accoutrements,  ammunition,  clothing,  or  other  warlike  stores  belong- 
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ing  to  the  troop  or  company  under  his  command,  which  he  is  to  be  account- 
able for  to  his  colonel,  in  case  of  their  being  lost,  spoiled,  or  damaged,  not  by 
unavoidable  accidents,  or  on  actual  service. 

Section  XIII. 

Article  1.  All  non-commissioned  officers  and  soldiers,  who  shall  be  found 
one  mile  from  the  camp,  without  leave,  in  writing,  from  their  commanding 
officer,  shall  suffer  such  punishment  as  shall  be  inflicted  upon  them  by  the 
sentence  of  a  court-martial. 

Article  2.  No  officer  or  soldier  shall  lie  out  of  his  quarters,  garrison,  or 
camp,  without  leave  from  his  superior  officer,  upon  penalty  of  being  pun* 
ished  according  to  the  nature  of  his  offence,  by  the  sentence  of  a  court- 
martial. 

Article  3.  Every  non-commissioned  officer  and  soldier  shall  retire  to  his 
quarters  or  tent  at  the  beating  of  the  retreat;  in  default  of  which  he  shall 
be  punished,  according  to  the  nature  of  his  offence,  by  the  commanding 
officer. 

Article  4.  No  officer,  non-commissioned  officer,  or  soldier,  shall  fail  of 
repairing,  at  the  time  fixed,  to  the  place  of  parade  or  exercise,  or  other  ren- 
dezvous appointed  by  his  commanding  officer,  if  not  prevented  by  sickness, 
or  some  other  evident  necessity ;  or  shall  go  from  the  said  place  of  rendezvous, 
or  from  his  guard,  without  leave  from  his  commanding  officer,  before  he  shall 
be  regularly  dismissed  or  relieved,  on  the  penalty  of  being  punished  accord- 
ing to  the  nature  of  his  offence,  by  the  sentence  of  a  court-martial. 

Article  5.  Whatever  commissioned  officer  shall  be  found  drunk  on  his 
guard,  party,  or  other  duty  under  arms,  shall  be  cashiered  for  it;  any  non- 
commissioned officer  or  soldier  so  offending,  shall  suffer  such  corporeal  pun- 
ishment as  shall  be  inflicted  by  the  sentence  of  a  court-martial. 

Article  6.  Whatever  sentinel  shall  be  found  sleeping  upon  his  post,  or 
shall  leave  it  before  he  shall  be  regularly  relieved,  shall  suffer  death,  or  such 
other  punishment  as  shall  be  inflicted  by  the  sentence  of  a  court-martial. 

Article  7.  No  soldier  belonging  to  any  regiment,  troop,  or  company, 
shall  hire  another  to  do  his  duty  for  him,  or  be  excused  from  duty,  but  in 
case  of  sickness,  disability,  or  leave  of  absence;  and  every  such  soldier  found 
guilty  of  hiring  his  duty,  as  also  the  party  so  hired  to  do  another's  duty, 
shall  be  punished  at  the  next  regimental  court-martial. 

Article  8.  And  every  non-commissioned  officer  conniving  at  such  hiring 
of  duty  as  aforesaid,  shall  be  reduced  for  it;  and  every  commissioned  officer, 
knowing  and  allowing  of  such  ill-practices  in  the  service,  shall  be  punished 
by  the  judgment  of  a  general  court-martial. 

Article  9.  Any  person,  belonging  to  the  forces  employed  in  the  service 
of  the  United  States,  who,  by  discharging  of  fire-arms,  drawing  of  swords, 
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beating  of  drums,  or  by  any  other  means  whatsoever,  shall  occasion  false 
alarms  in  camp,  garrison,  or  quarters,  shall  suffer  death,  or  such  other  pun- 
ishment as  shall  be  ordered  by  the  sentence  of  a  general  court-martial. 

Article  10.  Any  officer  or  soldier  who  shall,  without  urgent  necessity,  or 
without  the  leave  of  his  superior  officer,  quit  his  platoon  or  division,  shall  be 
punished,  according  to  the  nature  of  his  offence,  by  the  sentence  of  a  court- 
martial. 

Article  11.  No  officer  or  soldier  shall  do  violence  to  any  person  who 
brings  provisions  or  other  necessaries  to  the  camp,  garrison,  or  quarters  of 
the  forces  of  the  United  States  employed  in  parts  out  of  said  states,  on  pain 
of  death,  or  such  other  punishment  as  a  court-martial  shall  direct. 

Article  12.  Whatsoever  officer  or  soldier  shall  misbehave  himself  before 
the  enemy,  or  shamefully  abandon  any  post  committed  to  his  charge,  or  shall 
speak  words  inducing  others  to  do  the  like,  shall  suffer  death. 

Article  13.  Whatsoever  officer  or  soldier  shall  misbehave  himself  before 
the  enemy,  and  run  away,  or  shamefully  abandon  any  fort,  post  or  guard, 
which  he  or  they  shall  be  commanded  to  defend,  or  speak  words  inducing 
others  to  do  the  like;  or  who,  after  victory,  shall  quit  his  commanding  officer, 
or  post,  to  plunder  and  pillage :  Every  such  offender,  being  duly  convicted 
thereof,  shall  be  reputed  a  disobeyer  of  military  orders;  and  shall  suffer 
death,  or  such  other  punishment,  as,  by  a  general  court-martial,  shall  be 
inflicted  on  him. 

Article  14.  Any  person,  belonging  to  the  forces  of  the  United  States, 
who  shall  cast  away  his  arms  and  ammunition,  shall  suffer  death,  or  such 
other  punishment  as  shall  be  ordered  by  the  sentence  of  a  general  court- 
martial. 

Article  15.  Any  person  belonging  to  the  forces  of  the  United  States,  who 
shall  make  known  the  watch- word  to  any  person  who  is  not  entitled  to  re- 
ceive it  according  to  the  rules  and  discipline  of  war,  or  shall  presume  to  give 
a  parole  or  watch-word  different  from  what  he  received,  shall  suffer  death, 
or  such  other  punishment  as  shall  be  ordered  by  the  sentence  of  a  general 
court-martial. 

Article  16.  All  officers  and  soldiers  are  to  behave  themselves  orderly  in 
quarters,  and  on  their  march ;  and  whosoever  shall  commit  any  waste  or 
spoil,  either  in  walks  of  trees,  parks,  warrens,  fish-ponds,  houses  or  gardens, 
corn-fields,  enclosures  or  meadows,  or  shall  maliciously  destroy  any  property 
whatsoever  belonging  to  the  good  people  of  the  United  States,  unless  by 
order  of  the  then  commander  in  chief  of  the  forces  of  the  said  states,  to 
annoy  rebels  or  other  enemies  in  arms  against  said  states,  he  or  they  that 
shall  be  found  guilty  of  offending  herein,  shall  (besides  such  penalties  as  they 
are  liable  to  by  law)  be  punished  according  to  the  nature  and  degree  of  the 
offence,  by  the  judgment  of  a  regimental  or  general  court-martial. 


612  APPENDIX  C. 

Article  17.  Whosoever,  belonging  to  the  forces  of  the  United  States, 
employed  in  foreign  parts,  shall  force  a  safe-guard,  shall  suffer  death. 

Article  18.  Whosoever  shall  relieve  the  enemy  with  money,  victuals,  or 
ammunition,  or  shall  knowingly  harbor  or  protect  an  enemy,  shall  suffer 
death,  or  such  other  punishment  as  by  a  court-martial  shall  be  inflicted. 

Article  19.  Whosoever  shall  be  convicted  of  holding  correspondence 
with,  or  giving  intelligence  to  the  enemy,  either  directly  or  indirectly,  shall 
suffer  death,  or  such  other  punishment  as  by  a  court-martial  shall  be 
inflicted. 

Article  20.  All  public  stores  taken  in  the  enemy's  camp,  towns,  forts,  or 
magazines,  whether  of  artillery,  ammunition,  clothing,  forage,  or  provisions, 
shall  be  secured  for  the  service  of  the  United  States,  for  the  neglect  of  which 
the  commanders  in  chief  are  to  be  answerable. 

Article  21.  If  any  officer  or  soldier  shall  leave  his  post  or  colors  to  go  in 
search  of  plunder,  he  shall  upon  being  convicted  thereof  before  a  general 
court-martial,  suffer  death,  or  such  other  punishment  as  by  a  court-martial 
shall  be  inflicted. 

Article  22.  If  any  commander  of  any  garrison,  fortress,  or  post,  shall  be 
compelled  by  the  officers  or  soldiers  under  his  command,  to  give  up  to  the 
enemy,  or  to  abandon  it,  the  commissioned  officers,  non-commissioned  officers, 
or  soldiers,  who  shall  be  convicted  of  having  so  offended,  shall  suffer  death, 
or  such  other  punishment  as  shall  be  inflicted  upon  them  by  the  sentence  of 
a  court-martial. 

Article  23.  All  suttlers  and  retainers  to  a  camp,  and  all  persons  whatso- 
ever serving  with  the  armies  of  the  United  States  in  the  field,  though  no 
inlisted  soldier,  are  to  be  subject  to  orders,  according  to  the  rules  and  disci- 
pline of  war. 

Article  24.  Officers  having  brevets,  or  commissions  of  a  prior  date  to 
those  of  the  regiment  in  which  they  now  serve,  may  take  place  in  courts- 
martial  and  on  detachments,  when  composed  of  different  corps,  according  to 
the  ranks  given  them  in  their  brevets  or  dates  of  their  former  commissions; 
but  in  the  regiment,  troop,  or  company  to  which  such  brevet  officers  and 
those  who  have  commissions  of  a  prior  date  do  belong,  they  shall  do  duty 
and  take  rank  both  on  court-martial  and  on  detachments  which  shall  be 
composed  only  of  their  own  corps,  according  to  the  commissions  by  which 
they  are  mustered  in  the  said  corps. 

Article  25.  If  upon  marches,  guards,  or  in  quarters,  different  corps  shall 
happen  to  join  or  do  duty  together,  the  eldest  officer  by  commission  there, 
on  duty,  or  in  quarters,  shall  command  the  whole,  and  give  out  orders  for 
what  is  needful  to  the  service;  regard  being  always  had  to  the  several  ranks 
of  those  corps,  and  the  posts  they  usually  occupy. 

Article  26.  And  in  like  manner  also,  if  any  regiments,  troops,  or  detach- 
ments of  horse  or  foot  shall  happen  to  march  with,  or  be  encamped  or 
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quartered  with  any  bodies  or  detachments  of  other  troops  in  the  service  of 
the  United  States,  the  eldest  officer,  without  respect  to  corps,  shall  take 
upon  him  the  command  of  the  whole,  and  give  the  necessary  orders  to  the 
service. 

Section  XIV.' 

Article  1.  A  general  court-martial  in  the  United  States  shall  not  consist 
of  less  than  thirteen  commissioned  officers,  and  the  president  of  such  court- 
martial  shall  not  be  the  commander-in-chief  or  commandant  of  the  garrison 
where  the  offender  shall  be  tried,  nor  be  under  the  degree  of  a  field  officer. 

Article  2.  The  members  both  of  general  and  regimental  courts-martial 
shall,  when  belonging  to  different  corps,  take  the  same  rank  which  they 
hold  in  the  army ;  but  when  courts-martial  shall  be  composed  of  officers  of 
one  corps,  they  shall  take  their  ranks  according  to  the  dates  of  the  commis- 
sions by  which  they  are  mustered  in  the  said  corps. 

Article  3.  The  judge-advocate  general,  or  some  person  deputed  by  him, 
shall  prosecute  in  the  name  of  the  United  States  of  America;  and  in  trials 
of  offenders  by  general  courts-martial,  administer  to  each  member  the  fol- 
lowing oaths : 

"  You  shall  well  and  truly  try  and  determine,  according  to  your  evi- 
dence, the  matter  now  before  you,  between  the  United  States  of  America, 
and  the  prisoners  to  be  tried.     So  help  you  God. 

"  You  A.  B.  do  swear,  that  you  will  duly  administer  justice  according  to 
the  rules  and  articles  for  the  better  government  of  the  forces  of  the  United 
States  of  America,  without  partiality,  favor,  or  affection;  and  if  any  doubt 
shall  arise,  which  is  not  explained  by  the  said  articles,  according  to  your 
conscience,  the  best  of  your  understanding,  and  the  custom  of  war  in  the 
like  cases.  And  you  do  further  swear,  that  you  will  not  divulge  the  sentence 
of  the  court,  until  it  shall  be  approved  of  by  the  general,  or  commander  in 
chief;  neither  will  you,  upon  any  account,  at  any  time  whatsoever,  disclose 
or  discover  the  vote  or  opinion  of  any  particular  member  of  the  court-mar- 
tial, unless  required  to  give  evidence  thereof  as  a  witness  by  a  court  of 
justice,  in  a  due  course  of  law.     So  help  you  God/' 

And  as  soon  as  the  said  oath  shall  have  been  administered  to  the  respect- 
ive members,  the  president  of  the  court  shall  administer  to  the  judge  advo- 
cate, or  person  officiating  as  such,  an  oath  in  the  following  words  : 

"You  A.  B.  do  swear,  that  you  will  not,  upon  any  account,  at  any  time 
whatsoever,  disclose  or  discover  the  vote  or  opinion  of  any  particular  mem- 
ber of  the  court-martial,  unless  required  to  give  evidence  thereof,  as  a  wit- 
ness, by  a  court  of  justice,  in  a  due  course  of  law.     So  help  you  God." 

1  Replaced  by  a  new  section  by  Resolution  of  Congress  of  May  81,  1786.    See  page 
619,  po$t. 
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Article  4.  All  the  members  of  a  court-martial  are  to  behave  with  calm- 
ness and  decency;  and  in  the  giving  of  their  votes,  are  to  begin  with  the 
youngest  in  commission. 

Article  5.  All  persons  who  give  evidence  before  a  general  court-martial, 
are  to  be  examined  upon  oath;  and  no  sentence  of  death  shall  be  given 
against  any  offender  by  any  general  court-martial,  unless  two-thirds  of  the 
officers  present  shall  concur  therein. 

Article  6.  All  persons  called  to  give  evidence,  in  any  cause,  before  a 
court-martial,  who  shall  refuse  to  give  evidence,  shall  be  punished  for  such 
refusal,  at  the  discretion  of  such  court-martial  :  The  oath  to  be  adminis- 
tered in  the  following  form,  viz  : 

"You  swear  the  evidence  you  shall  give  in  the  cause  now  in  hearing, 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.  So  help 
you  God." 

Article  7.  No  field  officer  shall  be  tried  by  any  person  under  the  degree 
of  a  captain;  nor  shall  any  proceedings  or  trials  be  carried  on  excepting  be- 
tween the  hours  of  eight  in  the  morning  and  of  three  in  the  afternoon,  ex- 
cept in  cases  which  require  an  immediate  example. 

Article  8.  No  sentence  of  a  general  court-martial  shall  be  put  in  execu- 
tion, till  after  a  report  shall  be  made  of  the  whole  proceedings  to  Congress, 
or  to  the  general  or  commander  in  chief  of  the  forces  of  the  United  States, 
and  their  or  his  directions  be  signified  thereupon.1 

Article  9.  For  the  more  equitable  decision  of  disputes  which  may  arise 
between  officers  and  soldiers  belonging  to  different  corps,  it  is  hereby 
directed,  that  the  courts-martial  shall  be  equally  composed  of  officers  be- 
longing to  the  corps  in  which  the  parties  in  question  do  then  serve  ;  and 
that  the  presidents  shall  be  taken  by  turns,  beginning  with  that  corps  which 
shall  be  eldest  in  rank. 

Article  10.  The  commissioned  officers  of  every  regiment  may,  by  the 
appointment  of  their  colonel  or  commanding  officer,  hold  regimental  courts- 
martial  for  the  enquiring  into  such  disputes,  or  criminal  matters,  as  may 
come  before  them,  and  for  the  inflicting  corporeal  punishments  for  small 
offences,  and  shall  give  judgment  by  the  majority  of  voices;  bnt  no  sentence 
shall  be  executed  till  the  commanding  officer  (not  being  a  member  of  the 
court-martial)  or  the  commandant  of  the  garrison,  shall  have  confirmed  the 
same. 

Article  11.  No  regimental  court-martial  shall  consist  of  less  than  five 
officers,  excepting  in  cases  where  that  number  cannot  conveniently  be 
assembled,  when  three  may  be  sufficient;  who  are  likewise  to  determine  upon 
the  sentence  by  the  majority  of  voices;  which  sentence  is  to  be  confirmed  by 
the  commanding  officer  of  the  regiment,  not  being  a  member  of  the  court- 
martial. 
«   . .  i  i  -       i      i— ^— .— 

1  Repealed  and  replaced  by  Resolution  of  Congress  of  April  14,  1777. 
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Article  12.  Every  officer  commanding  in  any  of  the  forts,  barracks,  or 
elsewhere,  where  the  corps  under  his  command  consists  of  detachments  from 
different  regiments,  or  of  independent  companies,  may  assemble  courts- 
martial  for  the  trial  of  offenders  in  the  same  manner  as  if  they  were 
regimental,  whose  sentence  is  not  to  be  executed  until  it  shall  be  confirmed 
by  the  said  commanding  officer. 

Article  13.  No  commissioned  officer  shall  be  cashiered  or  dismissed  from 
the  service,  excepting  by  an  order  from  the  Congress,  or  by  the  sentence  of 
a  general  court-martial;  but  non-commissioned  officers  maybe  discharged 
as  private  soldiers,  and,  by  the  order  of  the  colonel  of  the  regiment,  or  by 
the  sentence  of  a  regimental  court-martial,  be  reduced  to  private  sentinels. 

Article  14.  No  person  whatever  shall  use  menacing  words,  signs,  or 
gestures,  in  the  presence  of  a  court-martial  then  sitting,  or  shall  cause  any 
disorder  or  riot,  so  as  to  disturb  their  proceedings,  on  the  penalty  of  being 
punished  at  the  discretion  of  the  said  court-martial. 

Article  15.  To  the  end  that  offenders  may  be  brought  to  justice,  it  is 
hereby  directed,  that  whenever  any  officer  or  soldier  shall  commit  a  crime 
deserving  punishment,  he  shall,  by  his  commanding  officer,  if  an  officer,  be 
put  in  arrest;  if  a  non-commissioned  officer  or  soldier,  be  imprisoned  till  he 
shall  be  either  tried  by  a  court-martial,  or  shall  be  lawfully  discharged  by  a 
proper  authority. 

Article  16.  No  officer  or  soldier  who  shall  be  put  in  arrest  or  imprison- 
ment, shall  continue  in  his  confinement  more  than  eight  days,  or  till  such 
time  as  a  court-martial  can  be  conveniently  assembled. 

Article  17.  No  officer  commanding  a  guard,  or  provost- martial,  shall 
refuse  to  receive  or  keep  any  prisoner  committed  to  his  charge,  by  any 
officer  belonging  to  the  forces  of  the  United  States;  which  officer  shall,  at 
the  same  time,  deliver  an  account  in  writing,  signed  by  himself,  of  the 
crime  with  which  the  said  prisoner  is  charged. 

Article  18.  No  officer  commanding  a  guard,  or  provost-martial,  shall 
presume  to  release  any  prisoner  committed  to  his  charge  without  proper 
authority  for  so  doing  ;  nor  shall  he  suffer  any  prisoner  to  escape,  on  the 
penalty  of  being  punished  for  it  by  a  sentence  of  a  court-martial. 

Article  19.  Every  officer  or  provost-martial  to  whose  charge  prisoners 
shall  be  committed,  is  hereby  required  within  twenty-four  hours  after  such 
commitment,  or  as  soon  as  he  shall  be  relieved  from  his  guard,  to  give  in 
writing  to  the  colonel  of  the  regiment  to  whom  the  prisoner  belongs  (where 
the  prisoner  is  confined  upon  the  guard  belonging  to  the  said  regiment,  and 
that  his  offence  only  relates  to  the  neglect  of  duty  in  his  own  corps)  or  to 
the  commander  in  chief,  their  names,  their  crimes,  and  the  names  of  the 
officers  who  committed  them,  on  the  penalty  of  his  being  punished  for  his 
disobedience  or  neglect,  at  the  discretion  of  a  court-martial. 

Article  20.  And  if  any  officer  under  arrest,  shall  leave  his  confinement 
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before  he  is  set  at  liberty  by  the  officer  who  confined  him,  or  by  a  superior 
power,  he  shall  be  cashiered  for  it. 

Article  21.  Whatsoever  commissioned  officer  shall  be  convicted,  before 
a  general  court-martial,  of  behaving  in  a  scandalous,  infamous  manner,  such 
as  is  unbecoming  the  character  of  an  officer  and  a  gentleman,  shall  be 
discharged  from  the  service. 

Article  22.  In  all  cases  where  a  commissioned  officer  is  cashiered  for 
cowardice,  or  fraud,  it  shall  be  added  in  the  punishment,  that  the  crime 
name,  place  of  abode,  and  punishment  of  the  delinquent,  be  published  in 
the  newspapers,  and  in  and  about  the  camp,  and  of  that  particular  state 
from  which  the  offender  came,  or  usually  resides  :  After  which,  it  shall  be 
deemed  scandalous  for  any  officer  to  associate  with  him. 

Sectiok  XV. 

Article  1.  When  any  commissioned  officer  shall  happen  to  die,  or  be 
tilled  in  the  service  of  the  United  States,  the  major  of  the  regiment,  or  the 
officer  doing  the  major's  duty  in  his  absence,  shall  immediately  secure  all  his 
•effects,  or  equipage,  then  in  camp  or  quarters;  and  shall,  before  the  next 
regimental  court-martial,  make  an  inventory  thereof,  and  forthwith  transmit 
the  same  to  the  office  of  the  board  of  war,  to  the  end,  that  his  executors 
may,  after  payment  of  his  debts  in  quarters  and  interment,  receive  the  over- 
plus, if  any  be,  to  his  or  their  use. 

Article  2.  When  any  non-commissioned  officer  or  soldier  shall  happen  to 
die,  or  to  be  killed  in  the  service  of  the  United  States,  the  then  commanding 
•officer  of  the  troop  or  company,  shall,  in  the  presence  of  two  other  com- 
missioned officers,  take  an  account  of  whatever  effects  he  dies  possessed  of, 
Above  his  regimental  clothing,  arms,  and  accoutrements,  and  transmit  the 
same  to  the  office  of  the  board  of  war;  which  said  effects  are  to  be  accounted 
for  and  paid  to  the  representative  of  such  deceased  non-commissioned  officer 
or  soldier.  And  in  case  any  of  the  officers,  so  authorized  to  take  care  of  the 
effects  of  dead  officers  and  soldiers  should,  before  they  shall  have  accounted 
to  their  representatives  for  the  same,  have  occasion  to  leave  the  regiment, 
by  preferment  or  otherwise,  they  shall,  before  they  be  permitted  to  quit  the 
same,  deposite  in  the  hands  of  the  commanding  officer  or  of  the  agent  of  the 
regiment,  all  the  effects  of  such  deceased  non-commissioned  officers  and 
soldiers,  in  order  that  the  same  may  be  secured  for,  and  paid  to  their 
respective  representatives. 

Section  XVI. 

Article  1.  All    officers,  conductors,    gunners,    matrasses,    drivers,    or 
*ny  other  persons  whatsoever,  receiving  pay  or  hire  in  the  service  of  the 
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artillery  of  the  United  States,  shall  be  governed  by  the  aforesaid  rules  and 
articles,  and  shall  be  subject  to  be  tried  by  courts-martial,  in  like  manner 
with  the  officers  and  soldiers  or  the  other  troops  in  the  service  of  the  United 
States. 

Article  2.  For  differences  arising  amongst  themselves,  or  in  matters 
relating  solely  to.  their  own  corps,  the  courts-martial  may  be  composed  of 
their  own  officers;  but  where  a  sufficient  number  of  such  officers  cannot  be 
assembled,  or  in  matters  wherein  other  corps  are  interested,  the  officers  of 
artillery  shall  sit  in  courts-martial  with  the  officers  of  the  other  corps, 
taking  their  rank  according  to  the  dates  of  their  respective  commissions, 
and  no  otherwise.  * 

Sbotion  XVII. 

Article  1.  The  officers  and  soldiers  of  any  troops,  whether  minute-men, 
militia,  or  others,  being  mustered  and  in  continental  pay,  shall,  at  all  times, 
and  in  all  places,  when  joined,  or  acting  in  conjunction  with  the  regular 
forces  of  the  United  States,  be  governed  by  these  rules  or  articles  of  war, 
and  shall  be  subject  to  be  tried  by  courts-martial  in  like  manner  with  the 
officers  and  soldiers  in  the  regular  forces,  save  only  that  such  courts-martial 
shall  be  composed  entirely  of  militia  officers  of  the  same  provincial  corps 
with  the  offender. 

That  such  militia  and  minute-men  as  are  now  in  service,  and  have,  by 
particular  contract  with  the  respective  States,  engaged  to  be  governed  by 
particular  regulations  while  in  continental  service,  shall  not  be  subject  to 
the  above  articles  of  war. 

Article  2.  For  the  future,  all  general  officers  and  colonels,  serving  by 
•commission  from  the  authority  of  any  particular  State,  shall,  on  all  detach- 
ments, courts-martial,  or  other  duty  wherein  they  may  be  employed  in  con- 
junction with  the  regular  forces  of  the  United  States,  take  rank  next  after 
all  generals  and  colonels  serving  by  commissions  from  Congress,  though  the 
•commissions  of  such  particular  generals  and  colonels  should  be  of  elder  date; 
and  in  like  manner  lieutenant-colonels,  majors,  captains,  and  other  inferior 
officers,  serving  by  commission  from  any  particular  State,  shall,  on  all  detach- 
ments, courts-martial  or  other  duty,  wherein  they  may  be  employed  in  con- 
junction with  the  regular  forces  of  the  United  States,  have  rank  next  after 
all  officers  of  the  like  rank  serving  by  commissions  from  Congress,  though 
the  commissions  of  such  lieutenant-colonels,  majors,  captains,  and  other 
inferior  officers  should  be  of  elder  date  to  those  of  the  like  rank  from 
Congress. 

Section  XVIII. 

Article  1.  The  aforegoing  articles  are  to  be  read  and  published  once  in 
«very  two  months,  at  the  head  of  every  regiment,   troop  or  company, 
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mustered,  or  to  be  mustered  in  the  service  of  the  United  States;  and  are  to; 
be  duly  observed  and  exactly  obeyed  by  all  officers  and  soldiers  who  are  or 
shall  be  in  the  said  service. 

Article  2.  The  general,  or  commander  in  chief  for  the  time  being,  shall 
have  full  power  of  pardoning  or  mitigating  any  of  the  punishments  ordered 
to  be  inflicted,  for  any  of  the  offences  mentioned  in  the  foregoing  articles; 
and  every  offender  convicted  as  aforesaid,  by  any  regimental  court-martial, 
may  be  pardoned,  or  have  his  punishment  mitigated  by  the  colonel,  or 
officer  commanding  the  regiment.1 

Article  3.  No  person  shajl  be  sentenced  to  suffer  death,  except  in  the 
cases  expressly  mentioned  in  the  foregoing  articles;  nor  shall  more  than  one 
hundred  lashes  be  inflicted  on  any  offender,  at  the  discretion  of  a  court- 
martial. 

That  every  judge-advocate,  or  person  officiating  as  such,  at  any  general 
court-martial,  do,  and  he  is  hereby  required  to  transmit,  with  as  much  ex-: 
pedition  as  the  opportunity  of  time  and  distance  of  place  can  admit,  the 
original  proceedings  and  sentence  of  such  court-martial  to  the  secretary  at 
war,  which  said  original  proceedings  and  sentence  shall  be  carefully  kept 
and  preserved  in  the  office  of  said  secretary,  to  the  end  that  persons  entitled 
thereto  may  be  enabled,  upon  application  to  the  said  office,  to  obtain  copies 
thereof. 

That  the  party  tried  by  any  general  court-martial,  shall  be  entitled  to  a 
copy  of  the  sentence  and  proceedings  of  such  court-martial,  upon  demand 
thereof  made  by  himself,  or  by  any  other  person  or  persons,  on  his  behalf, 
whether  such  sentence  be  approved  or  not. 

Article  4.  The  field  officers  of  each  and  every  regiment  are  to  appoint 
some  suitable  person  belonging  to  such  regiment,  to  receive  all  such  finest  as 
may  arise  within  the  same,  for  any  breach  of  any  of  the  foregoing  articles, 
and  shall  direct  the  same  to  be  carefully  and  properly  applied  to  the  relief 
of  such  sick,  wounded  or  necessitous  soldiers  as  belong  to  such  regiments; 
and  such  person  shall  account  with  such  officer  for  all  fines  received  and  the 
application  thereof. 

Article  5.  All  crimes  not  capital,  and  all  disorders  and  neglects  which 
officers  and  soldiers  may  be  guilty  of,  to  the  prejudice  of  good  order  and 
military  discipline,  though  not  mentioned  in  the  above  articles  of  war,  are 
to  be  taken  cognizance  of  by  a  general  or  regimental  conrt-martial,  ac- 
cording  to  the  nature  and  degree  of  the  offence,'  and  be  punished  at  theii 
discretion. 

1  Repealed  and  replaced  by  Resolution  of  Congress  of  April  14, 1777. 
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Whereas  crimes  may  be  committed  by  officers  and  soldiers  serving  with 
small*  detachments  of  the  forces  of  the  United  States,  and  ^here  there  may 
not  be  a  sufficient  number  of  officers  to  hold  a  general  court-martial,  accord- 
ing to  the  rules  and  articles  of  war,  in  consequence  of  which  criminals  may 
escape  punishment,  to  the  great  injury  of  the  discipline  of  the  troops  and 
the  public  service; 

Resolved,  That  the  14th  Section  of  the  Rules  and  Articles  for  the  better 
government  of  the  troops  of  the  United  States,  and  such  other  Articles  as 
relate  to  the  holding  of  courts-martial  and  the  confirmation  of  the  sentences 
thereof,  be  and  they  are  hereby  repealed; 

Eesolved,  That  the  following  Rules  and  Articles  for  the  administration 
of  justice,  and  the  holding  of  courts-martial,  and  the  confirmation  of  the  sen- 
tences thereof,  be  duly  observed  and  exactly  obeyed  by  all  officers  and  soldiers 
who  are  or  shall  be  in  the  armies  of  the  United  States. 

Administration  of  Justice. 

Article  1.  General  courts-martial  may  consist  of  any  number  of  commis- 
sioned officers  from  5  to  13  inclusively;  but  they  shall  not  consist  of  less 
than  i3,  where  that  number  can  be  convened  without  manifest  injury  to  the 
service. 

Article  2.  General  courts-martial  shall  be  ordered,  as  often  as  the  cases 
may  require,  by  the  general  or  officer  commanding  the  troops.  But  no  sen- 
tence of  a  court-martial  shall  be  carried  into  execution  until  after  the  whole 
proceedings  shall  have  been  laid  before  the  said  general  or  officer  command- 
ing the  troops  for  the  time  being ;  neither  shall  any  sentence  of  a  general 
court-martial  in  time  of  peace,  extending  to  the  loss  of  life,  the  dismission 
of  a  commissioned  officer,  or  which  shall  either  in  time  of  peace  or  war 
respect  a  general  officer,  be  carried  into  execution,  until  after  the  whole  pro- 
ceedings shall  have  been  transmitted  to  the  secretary  at  war,  to  be  laid 

1  Replaces  Section  14  of  the  Articles  of  1776. 
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before  Congress  for  their  confirmation,  or  disapproval,  and  their  orders  on  the 
case.  All  other  sentences  may  be  confirmed  and  executed  by  the  officer 
ordering  the  court  to  assemble,  or  the  commanding  officer  for  the  time  being, 
as  the  case  may  be. 

Article  3.  Every  officer  commanding  a  regiment  or  corps,  may  appoint  of 
his  own  regiment  or  corps,  courts-martial,  to  consist  of  3  commissioned  offi- 
cers, for  the  trial  of  offences  not  capital,  and  the  inflicting  corporeal  punish- 
ments, and  decide  upon  their  sentences.  For  the  same  purpose,  all  officers 
commanding  any  of  the  garrisons,  forts,  barracks,  or  other  place,  where  the 
troops  consist  of  different  corps,  may  assemble  courts-martial,  to  consist  of 
.  3  commissioned  officers,  and  decide  upon  their  sentences. 

Article  4.  No  garrison  or  regimental  court-martial  shall  have  the  power 
to  try  capital  cases,  or  commissioned  officers;  neither  shall  they  inflict  a  fine 
exceeding  one  month's  pay,  nor  imprison,  nor  put  to  hard  labor,  any  non- 
commissioned officer  or  soldier,  for  a  longer  time  than  one  month. 

Article  5.  The  members  of  all  courts-martial  shall,  when  belonging  to 
different  corps,  take  the  same  rank  in  court  which  they  hold  in  the  army. 
But  when  courts-martial  shall  be  composed  of  officers  of  one  corps,  they  shall 
take  rank  according  to  the  commissions  by  which  they  are  mustered  in  the 
said  corps. 

Article  6.  The  judge  advocate,  or  some  person  deputed  by  him,  or  by  the 
general  or  officer  commanding  the  army,  detachment  or  garrison,  shall 
prosecute  in  the  name  of  the  United  States  of  America;  but  shall  so  far 
consider  himself  as  counsel  for  the  prisoner,  after  the  said  prisoner  shall  have 
made  his  plea,  as  to  object  to  any  leading  question,  to  any  of  the  witnesses, 
or  any  question  to  the  prisoner,  the  answer  to  which  might  tend  to  crim- 
inate himself;  and  administer  to  each  member  the  following  oaths,  which 
shall  also  be  taken  by  all  members  of  regimental  and  garrison  courts-mar- 
tial : 

"  You  shall  well  and  truly  try  and  determine,  according  to  evidence,  the 
matter  now  before  you,  between  the  United  States  of  America,  and  the  pris- 
oner to  be  tried.     So  help  you  God." 

"  You  A.  B.  do  swear,  that  you  will  duly  administer  justice,  according  to 
the  rules  and  articles  for  the  better  government  of  the  forces  of  the  United 
States  of  America,  without  partiality,  favor  or  affection;  and  if  any  doubt 
shall  arise,  which  is  not  explained  by  said  articles,  according  to  your  con- 
science, the  best  of  your  understanding,  and  the  custom  of  war  in  the  like 
cases.  And  you  do  further  swear,  that  you  will  not  divulge  the  sentence  of 
the  court,  until  it  shall  be  published  by  the  commanding  officer.  Neither 
will  you,  upon  any  account,  at  any  time  whatsoever,  disclose  or  discover 
the  vote  or  opinion  of  any  particular  member  of  the  court-martial,  unless 
required  to  give  evidence  thereof,  as  a  witness,  by  a  court  of  justice,  in  a 
due  course  of  law.     So  help  you  God." 
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And  as  soon  as  the  said  oaths  shall  have  been  administered  to  the 
respective  members,  the  president  of  the  court  shall  administer  to  the 
judge  advocate,  or  person  officiating  as  such,  an  oath  in  the  following 
words  : 

"  You  A.  B.  do  swear,  that  you  will  not,  upon  any  account,  at  any  time 
whatsoever,  disclose  or  discover  the  vote  or  opinion  of  any  particular  mem- 
ber of  the  court-martial,  unless  required  to  give  evidence  thereof  as  a  wit- 
ness, by  a  court  of  justice,  in  a  due  course  of  law.     So  help  you  God," 

Article  7.  All  the  members  of  a  court-martial  are  to  behave  with  decency 
and  calmness;  and  in  giving  their  votes,  are  to  begin  with  the  youngest  in 
commission. 

Article  8.  All  persons  who  give  evidence  before  a  court-martial,  are  to 
be  examined  on  oath,  or  affirmation,  as  the  case  may  be,  and  no  sentence  of 
death  shall  be  given  against  any  offender  by  any  general  court-martial,  unless 
two-thirds  of  the  members  of  the  court  shall  concur  therein. 

Article  9.  Whenever  an  oath  or  affirmation  shall  be  administered  by  a 
court-martial,  the  oath  or  affirmation  shall  be  in  the  following  form  : 

"  You  swear  (or  affirm,  as  the  case  may  be)  the  evidence  you  shall  give 
in  the  case  now  in  hearing,  shall  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth.     So  help  you  God." 

Article  10.  On  the  trials  of  cases  not  capital,  before  courts-martial,  the 
depositions  of  witnesses,  not  in  the  line  or  staff  of  the  army,  may  be  taken 
before  some  justice  of  the  peace,  and  read  in  evidence,  provided  the  prose- 
cutor and  person  accused  are  present  at  the  taking  the  same. 

Article  11.  No  officer  shall  be  tried  but  by  a  general  court-martial,  nor 
by  officers  of  an  inferior  rank  if  it  can  be  avoided.  Nor  shall  any  proceed- 
ings or  trials  be  carried  on,  excepting  between  the  hours  of  8  in  the  morn* 
ing  and  3  in  the  afternoon,  except  in  cases  which,  in  the  opinion  of  the 
officer  appointing  the  court,  require  immediate  example. 

Article  12.  No  person  whatsoever  shall  use  menacing  words,  signs  or 
gestures  in  the  presence  of  a  court-martial,  or  shall  cause  any  disorder  or 
riot  to  disturb  their  proceedings,  on  the  penalty  of  being  punished  at  the 
discretion  of  the  said  court-martial. 

Article  13.  No  commissioned  officer  shall  be  cashiered,  or  dismissed 
from  the  service,  excepting  by  order  of  Congress,  or  by  the  sentence  of  a 
general  court-martial ;  and  no  non-commissioned  officer  or  soldier  shall  be 
discharged  the  service,  but  by  the  order  of  Congress,  the  secretary  at  war, 
the  commander-in-chief,  or  commanding  officer  of  a  department,  or  by  the 
sentence  of  a  general  court-martial. 

Article  14.  Whenever  any  officer  shall  be  charged  with  a  crime,  he  shall 
be  arrested  and  confined  to  his  barracks,  quarters  or  tent,  and  deprived  of 
his  sword  by  his  commanding  officer.     And  any  officer  who  shall  leave  his 
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confinement  before  he  shall  be  set  at  liberty  by  his  commanding  officer,  or 
by  a  superior  power,  shall  be  cashiered  for  if. 

Article  15.  Non-commissioned  officers  and  soldiers,  who  shall  be  charged 
with  crimes,  shall  be  imprisoned  until  they  shall  be  tried  by  a  court-martial, 
or  released  by  proper  authority. 

Article  16.  No  officer  or  soldier,  who  shall  be  put  in  arrest  or  imprison- 
ment, shall  continue  in  his  confinement  more  than  8  days,  or  until  such 
time  as  a  court-martial  can  be  assembled. 

Article  17.  No  officer  commanding  a  guard,  or  provost-marshal,  shall 
refuse  to  receive  or  keep  any  prisoner  committed  to  his  charge  by  any  officer 
belonging  to  the  forces  of  the  United  States,  provided  the  officer  committing 
shall,  at  the  same  time,  deliver  an  account  in  writing  signed  by  himself,  of 
the  crime  with  which  the  said  prisoner  is  charged. 

Article  18.  No  officer  commanding  a  guard,  or  provost-marshal,  shall 
presume  to  release  any  person  committed  to  his  charge,  without  proper 
authority  for  so  doing;  nor  shall  he  suffer  any  person  to  escape  on  penalty 
of  being  punished  for  it  by  the  sentence  of  a  court-martial. 

Article  19.  Every  officer,  or  provost-marshal,  to  whose  charge  prisoners 
shall  be  committed,  shall,  within  24  hours  after  such  commitment,  or  as 
soon  as  he  shall  be  relieved  from  his  guard,  make  report  in  writing,  to  the 
commander-in-chief,  or  commanding  officer,  of  their  names,  their  crimes 
and  the  names  of  the  officers  who  committed  them,  on  the  penalty  of  his 
being  punished  for  disobedience  or  neglect  at  the  discretion  of  a  court-mar- 
tial. 

Article  20.  Whatever  commissioned  officer  shall  be  convicted  before  a 
general  court-martial,  of  behaving  in  a  scandalous  and  infamous  manner, 
such  as  is  unbecoming  an  officer  and  a  gentleman,  shall  be  dismissed  the 
service. 

Article  21.  In  cases  where  a  court-martial  may  think  it  proper  to  sen* 
tence  a  commissioned  officer  to  be  suspended  from  command,  they  shall 
have  power  also  to  suspend  his  pay  and  emoluments  for  the  same  time, 
according  to  the  nature  and  heinousness  of  the  offence. 

Article  22.  In  all  cases  where  a  commissioned  officer  is  cashiered  for 
cowardice  or  fraud,  it  shall  be  added  in  the  sentence,  that  the  crime,  name, 
place  of  abode,  and  punishment  of  the  delinquent  be  published  in  the  news- 
papers, in  and  about  camp,  and  of  the  particular  State  from  which  the 
offender  came,  or  usually  resides;  after  which  it  shall  be  deemed  scandalous 
for  any  officer  to  associate  with  him. 

Article  23.  The  commanding  officer  of  any  post  or  detachment,  in 
which  there  shall  not  be  a  number  of  officers  adequate  to  form  a  general 
•court-martial,  shall,  in  cases  which  require  the  cognizance  of  such  a  court, 
report  to  the  commanding  officer  .of  the  department,  who  shall  order  a  court 
to  be  assembled  at  the  nearest  post  or  detachment,  and  the  party  accused, 
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-with  the  necessary  witnesses,  to  be  transported  to  the  place  where  the  said 
court  shall  be  assembled. 

Article  24.  No  person  shall  be  sentenced  to  suffer  death,  except  in  the 
cases  expressly  mentioned  in  the  foregoing  articles;  nor  shall  more  than  100 
lashes  be  inflicted  on  any  offender  at  the  discretion  of  a  court-martial. 

Every  judge  advocate,  or  person  officiating  as  such,  at  any  general  court- 
martial,  shall  transmit,  with  as  much  expedition  as  the  opportunity  of  time 
and  distance  of  place  can  admit,  the  original  proceedings  and  sentence  of 
such  court-martial,  to  the  secretary  at  war,  which  said  original  proceedings 
and  sentence,  shall  be  carefully  kept  and  preserved,  in  the  office  of  the  said 
secretary,  to  the  end,  that  persons  entitled  thereto  may  be  enabled,  upon 
application  to  the  said  office,  to  obtain  copies  thereof. 

The  party  tried  by  any  general  court-martial,  shall  be  entitled  to  a  copy 
of  the  sentence  and  proceedings  of  such  court-martial  after  a  decision  on  the 
sentence,  upon  demand  thereof  made  by  himself,  or  by  any  person  or  per- 
sons in  his  behalf,  whether  such  sentence  be  approved  or  not. 

Article  25.  In  such  cases  where  the  general  or  commanding  officer  may 
think  proper  to  order  a  court  of  inquiry,  to  examine  into  the  nature  of  any 
transaction,  accusation  or  imputation  against  any  officer  or  soldier,  the  said 
court  shall  be  conducted  conformably  to  the  following  regulations:.  It  may 
.consist  of  one  or  more  officers,  not  exceeding  3,  with  the  judge  advocate  or 
a  suitable  person  as  a  recorder,  to  reduce  the  proceedings  and  evidences  to 
writing,  all  of  whom  shall  be  sworn  to  the  faithful  performance  of  their 
•duty.  This  court  shall  have  the  same  power  to  summon  witnesses  as  a 
courts-martial,  and  to.  examine  them  on  oath.  But  they  shall  not  give  their 
opinion  on  the  merits  of  the  case,  excepting  they  shall  be  thereto  specially 
required.  The  parties  accused  shall  also  be  permitted  to  cross-examine  and 
interrogate  the  witnesses,  so  as  to  investigate  fully  the  circumstances  in 
question. 

Article  26.  The  proceedings  of  a  court  of  inquiry  must  be  authenticated 
by  the  signature  of  the  recorder  and  the  president,  and  delivered  to  the 
commanding  officer;  and  the  said  proceedings  may  be  admitted  as  evidence, 
by  a  court-martial,  in  cases  not  capital  or  extending  to  the  dismission  of  an 
officer;  provided,  that  the  circumstances  are  such  that  oral  testimony  cannot 
be  obtained.  But,  as  courts  of  inquiry  may  be  perverted  to  dishonorable 
purposes,  and  may  be  considered  as  engines  of  destruction  to  military  merit, 
in  the  hands  of  weak  and  envious  commandants,  they  are  hereby  prohibited, 
unless  demanded  by  the  accused. 

Article  27.  The  judge  advocate,  or  the  recorder,  shall  administer  to  the 
members  the  following  oath : 

"You  shall  well  and  truly  examine  and  inquire,  according  to  your 
evidence,  into  the  matter  now  before  you,  without  favor  or  affection.  So 
help  you  God." 
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After  which  the  president  shall  administer  to  the  judge  advocate,  or 
recorder,  the  following  oath : 

"  You  A.  B.  do  swear,  that  yon  will,  according  to  your  best  abilities, 
accurately  and  impartially  record  the  proceedings  of  the  court,  and  the 
evidences  to  be  given  in  the  case  in  hearing.     So  help  you  God." 

Thex  witnesses  shall  take  the  same  oath  as  is  directed  to  be  administered 
to  witnesses  sworn  before  a  court-martial. 

Resolved,  That  when  any  desertion  shall  happen  from  the  troops  of  the 
United  States,  the  officer  commanding  the  regiment  or  corps  to  which  the 
deserters  belonged,  shall  be  responsible,  that  an  immediate  report  of  the 
same  be  made  to  the  commanding  officer  of  the  forces  of  the  United  States 
present. 

Resolved,  That  the  commanding  officer  of  any  of  the  forces  in  the  service 
of  the  United  States,  shall,  upon  report  made  to  him  of  any  desertions  in 
the  troops  under  his  orders,  cause  the  most  immediate  and  vigorous  search 
to  be  made  after  the  deserter  or  deserters,  which  may  be  conducted  by  a 
commissioned  or  non-commissioned  officer,  as  the  case  shall  require.  That, 
if  such  search  should  prove  ineffectual,  the  officer  commanding  the  regiment 
or  corps  to  which  the  deserter  or  deserters  belonged,  shall  insert,  in  the 
nearest  gazette  or  newspaper,  an  advertisement,  descriptive  of  the  deserter 
or  deserters,  and  offering  a  reward,  not  exceeding  ten  dollars,  for  each 
deserter,  who  shall  be  apprehended  and  secured  in  any  of  the  gaols  in  the 
neighboring  states.  That  the  charges  of  advertising  deserters,  the  reasonable 
extra  expenses  incurred  by  the  person  conducting  the  pursuit,  and  the 
reward,  shall  be  paid  by  the  secretary  at  war,  on  the  certificate  of  the  com* 
manding  officer  of  the  troops. 
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AMERICAN  ARTICLES  OF  1806.1 

Section  1.  Be  it  enacted,  by  the  Senate  and  House  of  Representative* 
of  the  United  States  of  America,  in  Congress  assembled,  That,  from  and 
after  the  passing  of  this  act,  the  following  shall  be  the  rules  and  articles  by 
which  the  armies  of  the  United  States  shall  be  governed : 

Article  1.  Every  officer  now  in  the  army  of  the  United  States  shall,  in 
six  months  from  the  passing  of  this  act,  and  every  officer  who  shall  hereafter 
be  appointed  shall,  before  he  enters  on  the  duties  of  his  office,  subscribe* 
these  rules  and  regulations. 

Article  2.  It  is  earnestly  recommended  to  all  officers  and  soldiers- 
diligently  to  attend  divine  service ;  and  all  officers  who  shall  behave  in- 
decently or  irreverently  at  any  place  of  divine  worship  shall,  if  commissioned 
officers,  be  brought  before  a  general  court-martial,  there  to  be  publicly  and 
severely  reprimanded  by  the  president ;  if  non-commissioned  officers  or 
soldiers,  every  person  so  offending  shall,  for  his  first  offence,  forfeit  one-sixth 
of  a  dollar,  to  be  deducted  out  of  his  next  pay;  for  the  second  offence,  he- 
shall  not  only  forfeit  a  like  sum,  but  be  confined  twenty-four  hours;  and  for 
every  like  offence,  shall  suffer  and  pay  in  like  manner;  which  money,  so* 
forfeited,  shall  be  applied,  by  the  captain  or  senior  officer  of  the  troop  or 
company,  to  the  use  of  the  sick  soldiers  of  the  company  or  troop  to  which, 
the  offender  belongs. 

Article  3.  Any  non-commissioned  officer  or  soldier  who  shall  use  any 
profane  oath  or  execration,  shall  incur  the  penalties  expressed  in  the  fore- 
going article;  and  a  commissioned  officer  shall  forfeit  and  pay,  for  each  and 
every  such  offence,  one  dollar,  to  be  applied  as  in  the  preceding  article. 

Article  4.  Every  chaplain  commissioned  in  the  army  or  armies  of  the 
United  States,  who  shall  absent  himself  from  the  duties  assigned  him 
(excepting  in  cases  of  sickness  or  leave  of  absence),  shall,  on  conviction 
thereof  before  a  court-martial,  be  fined  not  exceeding  one  month's  pay, 
besides  the  loss  of  his  pay  during  his  absence  ;  or  be  discharged,  as  the  said 
court-martial  shall  judge  proper. 

1  Act  of  April  10, 1806  (2  Stat,  at  Large,  866). 
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Article  5.  Any  officer  or  soldier  who  shall  use  contemptuous  or  dis- 
respectful words  against  the  President  of  the  United  States,  against  the 
Vice-President  thereof,  against  the  Congress  of  the  United  States,  or  against 
the  Chief  Magistrate  or  Legislature  of  any  of  the  United  States,  in  which  he 
may  be  quartered,  if  a  commissioned  officer,  shall  be  cashiered,  or  otherwise 
punished,  as  a  court-martial  shall  direct;  if  a  non-commissioned  officer  or 
soldier,  he  shall  suffer  such  punishment  as  shall  be  inflicted  on  him  by  the 
sentence  of  a  court-martial. 

Article  6.  Aiiy  officer  or  soldier  who  shall  behave  himself  with  contempt 
or  disrespect  toward  his  commanding  officer,  shall  be  punished,  according  to 
the  nature  of  his  offence,  by  the  judgment  of  a  court-martial. 

Article  7.  Any  officer  or  soldier  who  shall  begin,  excite,  cause,  or  join  in, 
any  mutiny  or  sedition,  in  any  troop  or  company  in  the  service  of  the  United 
States,  or  in  any  party,  post,  detachment,  or  guard,  shall  suffer  death,  or 
such  other  punishment  as  by  a  court-martial  shall  be  inflicted. 

Article  8.  Any  officer,  non-commissioned  officer,  or  soldier,  who,  being 
present  at  any  mutiny  or  sedition,  does  not  use  his  utmost  endeavor  to  sup- 
press  the  same,  or,  coming  to  the  knowledge  of  any  intended  mutiny,  does 
not,  without  delay,  give  information  thereof  to  his  commanding  officer,  shall 
l)e  punished  by  the  sentence  of  a  court-martial  with  death,  or  otherwise,  ac- 
cording to  the  nature  of  his  offense. 

Article  9.  Any  officer  or  soldier  who  shall  strike  his  superior  officer,  or 
draw  or  lift  up  any  weapon,  or  offer  any  violence  against  him,  being  in  the 
execution  of  his  office,  on  any  pretense  whatsoever,  or  shall  disobey  any  law- 
ful command  of  his  superior  officer,  shall  suffer  death,  or  such  other  punish- 
ment as  shall,  according  to  the  nature  of  his  offense,  be  inflicted  upon  him 
by  the  sentence  of  a  court-martial. 

Article  10.  Every  non-commissioned  officer  or  soldier,  who  shall  enlist 
himself  in  the  service  of  the  United  States,  shall,  at  the  time  of  his  so  en- 
listing, or  within  six  days  afterward,  have  the  Articles  for  the  government 
of  the  armies  of  the  United  States  read  to  him,  and  shall,  by  the  officer  who 
enlisted  him,  or  by  the  commanding  officer  of  the  troop  or  company  into 
which  he  was  enlisted,  be  taken  before  the  next  justice  of  the  peace,  or  chief 
magistrate  of  any  city  or  town  corporate,  not  being  an  officer  of  the  army,1 
or  where  recourse  cannot  be  had  to  the  civil  magistrate,  before  the  judge  ad- 
vocate, and  in  his  presence  shall  take  the  following  oath  or  affirmation  :  "  I, 
A.  B.,  do  solemnly  swear,  or  affirm  (as  the  case  may  be),  that  I  will  bear 
true  allegiance  to  the  United  States  of  America,  and  that  I  will  serve  them 
honestly  and  faithfully  against  all  their  enemies  or  opposers  whatsoever;  and 
observe  and  obey  the  orders  of  the  President  of  the  United  States,  and  the 
i  -™ ~ "■ ~ ~         ■   — -^~_       ■  ■■ ■— ^ ™™"— ■ "" ~ ^ ^~™^^^^^"^^^™ 

1  By  Sec.  11,  Act  of  August  3,  1861,  the  oath  of  enlistment  and  re-enlistment  may  be 
administered  by  any  commissioned  officer  of  the  Army. 
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orders  of  the  officers  appointed  over  me,  according  to  the  Rules  and  Articles 
for  the  government  of  the  armies  of  the  United  States."  Which  justice, 
magistrate,  or  judge  advocate  is  to  give  to  the  officer  a  certificate,  signifying 
that  the  man  enlisted  did  take  the  said  oath  or  affirmation. 

Article  11.  After  a  non-commissioned  officer  or  soldier  shall  have  been 
duly  enlisted  and  sworn,  he  shall  not  be  dismissed  the  service  without  a  dis- 
charge in  writing;  and  no  discharge  granted  to  him  shall  be  sufficient  which 
is  not  signed  by  a  field  officer  of  the  regiment  to  which  he  belongs,  or  com- 
manding officer,  where  no  field  officer  of  the  regiment  is  present;  and  no 
discharge  shall  be  given  to  a  non-commissioned  officer  or  soldier  before  his 
term  of  service  has  expired,  but  by  order  of  the  President,  the  Secretary  of 
War,  the  commanding  officer  of  a  department,  or  the  sentence  of  a  general 
court-martial;  nor  shall  a  commissioned  officer  be  discharged  the  service  but 
by  order  of  the  President  of  the  United  States,  or  by  sentence  of  a  general 
court-martial. 

Article  12.  Every  colonel,  or  other  officer  commanding  a  regiment, 
troop,  or  company,  and  actually  quartered  with  it,  may  give  furloughs  to 
non-commissioned  officers  or  soldiers,  in  such  numbers,  and  for  so  long  a 
time,  as  he  shall  judge  to  be  most  consistent  with  the  good  of  the  service; 
find  a  captain,  or  other  inferior  officer,  commanding  a  troop  or  company,  or 
in  any  garrison,  fort,  or  barrack  of  the  United  States  (his  field  officer  being 
absent),  may  give  furloughs  to  non-commissioned  officers  or  soldiers,  for  a 
time  not  exceeding  twenty  days  in  six  months,  but  not  to  more  than  two 
persons  to  be  absent  at  the  same  time,  excepting  some  extraordinary  occasion 
should  require  it. 

Article  13.  At  every  muster,  the  commanding  officer  of  each  regiment, 
troop,  or  company,  there  present,  shall  give  to  the  commissary  of  musters, 
or  other  officer  who  musters  the  said  regiment,  troop,  or  company,  certifi- 
cates signed  by  himself,  signifying  how  long  such  officers,  as  shall  not  ap- 
pear at  the  said  muster,  have  been  absent,  and  the  reason  of  their  absence. 
In  like  manner,  the  commanding  officer  of  every  troop  or  company  shall  give 
certificates,  signifying  the  reasons  of  the  absence  of  the  non-commissioned 
officers  and  private  soldiers;  which  reasons  and  time  of  absence  shall  be  in- 
serted in  the  muster-rolls,  opposite  the  names  of  the  respective  absent  officers 
and  soldiers.  The  certificates  shall,  together  with  the  muster-rolls,  be  re- 
mitted by  the  commissary  of  musters,  or  other  officer  mustering,  to  the 
Department  of  War,  as  speedily  as  the  distance  of  the  place  will  admit. 

Article  14.  Every  officer  who  shall  be  convicted  before  a  general  court- 
martial  of  having  signed  a  false  certificate  relating  to  the  absence  of  either 
officer  or  private  soldier,  or  relative  to  his  or  their  pay,  shall  be  cashiered. 

Article  15.  Every  officer  who  shall  knowingly  make  a  false  muster  of 
man  or  horse,  and  every  officer  or  commissary  of  musters  who  shall  willingly 
sign,  direct,  or  allow  the  signing  of  muster-rolls  wherein  such  false  muster 
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is  contained,  shall,  upon  proof  made  thereof,  by  two  witnesses,  before  & 
general  court-martial,  be  cashiered,  and  shall  be  thereby  utterly  disabled  to 
have  or  hold  any  office  or  employment  in  the  service  of  the  United  States. 

Article  16.  Any  commissary  of  musters,  or  other  officer,  who  shall  be 
convicted  of  having  taken  money,  or  other  thing,  by  way  of  gratification,  on 
mustering  any  regiment,  troop,  or  company,  or  on  signing  muster-rolls,  shall 
be  displaced  from  his  office,  and  shall  be  thereby  utterly  disabled  to  have  or 
hold  any  office  or  employment  in  the  service  of  the  United  States. 

Article  17.  Any  officer  who  shall  presume  to  muster  a  person  as  a  soldier 
who  is  not  a  soldier,  shall  be  deemed  guilty  of  having  made  a  false  muster, 
and  shall  suffer  accordingly. 

Article  18.  Every  officer  who  shall  knowingly  make  a  false  return  to 
the  Department  of  War,  or  to  any  of  his  superior  officers,  authorized  to  call 
for  such  returns,  of  the  state  of  the  regiment,  troop,  or  company,  or  garri- 
son, under  his  command;  or  of  the  arms,  ammunition,  clothing,  or  other 
stores  thereunto  belonging,  shall,  on  conviction  thereof  before  a  court-mar- 
tial, be  cashiered. 

Article  19.  The  commanding  officer  of  every  regiment,  troop,  or  inde- 
pendent company,  or  garrison,  of  the  United  States,  shall,  in  the  be- 
ginning of  every  month,  remit,  through  the  proper  channels,  to  the  Depart- 
ment of  War,  an  exact  return  of  the  regiment,  troop,  independent  company, 
or  garrison,  under  his  command,  specifying  the  names  of  the  officers  then 
absent  from  their  posts,  with  the  reasons  for  and  the  time  of  their  absence. 
And  any  officer  who  shall  be  convicted  of  having,  through  neglect  or  design, 
omitted  sending  such  returns,  shall  be  punished,  according  to  the  nature  of 
his  crime,  by  the  judgment  of  a  general  court-martial. 

Article  20.  All  officers  and  soldiers  who  have  received  pay,  or  have  been 
duly  enlisted  in  the  service  of  the  United  States,  and  shall  be  convicted  of 
having  deserted  the  same,  shall  suffer  death,  or  such  other  punishment  as, 
by  sentence  of  a  court-martial,  shall  be  inflicted. 

Article  21.  Any  non-commissioned  officer  or  soldier  who  shall,  without 
leave  from  his  commanding  officer,  absent  himself  from  his  troop,  company, 
or  detachment,  shall,  upon  being  convicted  thereof,  be  punished  according 
to  the  nature  of  his  offence,  at  the  discretion  of  a  court-martial. 

Article  22.  No  non-commissioned  officer  or  soldier  shall  enlist  himself  in 
any  other  regiment,  troop,  or  company,  without  a  regular  discharge  from 
the  regiment,  troop,  or  company  in  which  he  last  served,  on  the  penalty  of 
being  reputed  a  deserter,  and  suffering  accordingly.  And  in  case  any  officer 
shall  knowingly  receive  and  entertain  such  non-commissioned  officer  or  sol- 
dier, or  shall  not,  after  his  being  discovered  to  be  a  deserter,  immediately 
confine  him,  and  give  notice  thereof  to  the  corps  in  which  he  last  served, 
the  said  officer  shall,  by  a  court-martial,  be  cashiered. 

Article  23.  Any  officer  or  soldier  who  shall  be  convicted  of  having  ad- 
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vised  or  persuaded  any  other  officer  or  soldier  to  desert  the  service  of  the 
United  States,  shall  suffer  death,  or  such  other  punishment  as  shall  be  in 
flicted  upon  him  by  the  sentence  of  a  court-martial. 

Article  24.  No  officer  or  soldier  shall  use  any  reproachful  or  provoking 
speeches  or  gestures  to  another,  upon  pain,  if  an  officer,  of  being  put  in  ar- 
rest; if  a  soldier,  confined,  and  of  asking  pardon  of  the  party  offended,  in 
the  presence  of  his  commanding  officer. 

Article  25.  No  officer  or  soldier  shall  send  a  challenge  to  another  officer 
or  soldier,  to  fight  a  duel,  or  accept  a  challenge  if  sent,  upon  pain,  if  a 
•commissioned  officer,  of  being  cashiered;  if  a  non-commissioned  officer 
or  soldier,  of  Buffering  corporeal  punishment,  at  the  discretion  of  a  court- 
martial. 

Article  26.  If  any  commissioned  or  non-commissioned  officer  command- 
ing a  guard  shall  knowingly  or  willingly  suffer  any  person  whatsoever  to  go 
forth  to  fight  a  duel,  he  shall  be  punished  as  a  challenger;  and  all  seconds, 
promoters,  and  carriers  of  challenges,  in  order  to  duels,  shall  be  deemed 
principals,  and  be  punished  accordingly.  And  it  shall  be  the  duty  of  every 
officer  commanding  an  army,  regiment,  company,  post,  or  detachment,  who 
is  knowing  to  a  challenge  being  given  or  accepted  by  any  officer,  non-com- 
missioned officer,  or  soldier,  under  his  command,  or  has  reason  to  believe 
the  same  to  be  the  case,  immediately  to  arrest  and  bring  to  trial  such 
offenders. 

Article  27.  All  officers,  of  what  condition  soever,  have  power  to  part  and 
quell  all  quarrels,  frays,  and  disorders,  though  the  persons  concerned  should 
belong  to  another  regiment,  troop,  or  company;  and  either  to  order  officers 
into  arrest,  or  non-commissioned  officers  or  soldiers  into  confinement,  until 
their  proper  superior  officer  shall  be  acquainted  therewith;  and  whosoever 
shall  refuse  to  obey  such  officer  (though  of  an  inferior  rank),  or  shall  draw 
his  sword  upon  him,  shall  be  punished  at  the  discretion  of  a  general  court- 
martial. 

Article  28.  Any  officer  or  soldier  who  shall  upbraid  another  for  refusing 
a  challenge,  shall  himself  be  punished  as  a  challenger;  and  all  officers  and 
soldiers  are  hereby  discharged  from  any  disgrace  or  opinion  of  disadvantage 
which  might  arise  from  their  having  refused  to  accept  of  challenges,  as  they 
will  only  have  acted  in  obedience  to  the  laws,  and  done  their  duty  as  good 
soldiers  who  subject  themselves  to  discipline. 

Article  29.  No  sutler  shall  be  permitted  to  sell  any  kind  of  liquors  or 
victuals,  or  to  keep  their  houses  or  shops  open  for  the  entertainment  of  sol- 
diers, after  nine  at  night,  or  before  the  beating  of  the  reveille,  or  upon  Sun- 
days, during  divine  service  or  sermon,  on  the  penalty  of  being  dismissed 
from  all  future  sutling. 

Article  30.  All  officers  commanding  in  the  field,  forts,  barracks,  or  gar- 
risons of  the  United  States,  are  hereby  required  to  see  that  the  persons 
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permitted  to  suttle  shall  supply  the  soldiers  with  good  and  wholesome  pro- 
visions, or  other  articles,  at  a  reasonable  price,  as  they  shall  be  answerable 
for  their  neglect. 

Article  31.  No  officer  commanding  in  any  of  the  garrisons,  forts,  or 
barracks  of  the  United  States,  shall  exact  exorbitant  prices  for  houses  or 
stalls,  let  out  to  sutlers,  or  connive  at  the  like  exactions  in  others;  nor  by 
his  own  authority,  and  for  his  private  advantage,  lay  any  duty  or  imposition 
upon,  or  be  interested  in,  the  sale  of  any  victuals,  liquors,  or  other  necessa- 
ries of  life  brought  into  the  garrison,  fort  or  barracks,  for  the  use  of  the 
soldiers,  on  the  penalty  of  being  discharged  from  the  service. 

Article  32.  Every  officer  commanding  in  quarters,  garrisons,  or  on  the 
march,  shall  keep  good  order,  and,  to  the  utmost  of  his  power,  redress  all 
abuses  or  disorders  which  may  be  committed  by  any  officer  or  soldier  under 
his  command;  if,  upon  complaint  made  to  him  of  officers  or  soldiers  beating 
ot  otherwise  ill-treating  any  person,  or  disturbing  fairs  or  markets,  or  of 
committing  any  kind  of  riots,  to  the  disquieting  of  the  citizens  of  the  United 
States,  he,  the  said  commander,  who  shall  refuse  or  omit  to  see  justice  done 
to  the  offender  or  offenders,  and  reparation  made  to  the  party  or  parties  in- 
jured, as  far  as  part  of  the  offender's  pay  shall  enable  him  or  them,  shall, 
upon  proof  thereof,  be  cashiered,  or  otherwise  punished,  as  a  general  court- 
martial  shall  direct. 

Article  33.  When  any  commissioned  officer  or  soldier  shall  be  accused  of 
a  capital  crime,  or  of  having  used  violence,  or  committed  any  offense  against 
the  person  or  property  of  any  citizen  of  any  of  the  United  States,  such  as  is 
punishable  by  the  known  laws  of  the  land,  the  commanding  officer  and  offi- 
cers of  every  regiment,  troop,  or  company  to  which  the  person  or  persons  so 
accused  shall  belong,  are  hereby  required,  upon  application  duly  made  by,  or 
in  behalf  of,  the  party  or  parties  injured,  to  use  their  utmost  endeavors  to 
deliver  over  such  accused  person  or  persons  to  the  civil  magistrate,  and 
likewise  to  be  aiding  and  assisting  to  the  officers  of  justice  in  apprehending 
and  securing  the  person  or  persons  so  accused,  in  order  to  bring  him  or  them 
to  trial.  If  any  commanding  officer  or  officers  shall  wilfully  neglect,  or 
shall  refuse  upon  the  application  aforesaid,  to  deliver  over  such  accused  per- 
son or  persons  to  the  civil  magistrates,  or  to  be  aiding  and  assisting  to  the 
officers  of  justice  in  apprehending  such  person  or  persons,  the  officer  or  offi- 
cers so  offending  shall  be  cashiered. 

Article  34.  If  any  officer  shall  think  himself  wronged  by  his  Colonel,  or 
the  commanding  officer  of  the  regiment,  and  shall,  upon  due  application  be- 
ing made  to  him,  be  refused  redress,  he  may  complain  to  the  General  com- 
manding in  the  State  or  Territory  where  such  regiment  shall  be  stationed, 
in  order  to  obtain  justice;  who  is  hereby  required  to  examine  into  said  com- 
plaint, and  take  proper  measures  for  redressing  the  wrong  complained  of, 
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and  transmit,  as  soon  as  possible,  to  the  Department  of  War,  a  true  state  of 
such  complaint,  with  the  proceedings  had  thereon. 

Article  35.  If  any  inferior  officer  or  soldier  shall  think  himself  wronged 
by  his  Captain  or  other  officer,  he  is  to  complain  thereof  to  the  commanding 
officer  of  the  regiment,  who  is  hereby  required  to  summon  a  regimental 
court-martial,  for  the  doing  justice  to  the  complainant;  from  which  regi- 
mental court-martial  either  party  may/if  he  thinks  himself  still  aggrieved, 
appeal  to  a  general  court-martial.  But  if,  upon  a  second  hearing,  the  appeal 
shall  appear  vexatious  and  groundless,  the  person  so  appealing  shall  be  pun- 
ished at  the  discretion  of  the  said  court-martial. 

Article  36.  Any  commissioned  officer,  store-keeper,  or  commissary,  who 
shall  be  convicted  at  a  general  court-martial  of  having  sold,  without  a  proper 
order  for  that  purpose,  embezzled,  misapplied,  or  wilfully,  or  through  neglect, 
suffered  any  of  the  provisions,  forage,  arms,  clothing,  ammunition,  or  other* 
military  stores  belonging  to  the  United  States  to  be  spoiled  or  damaged, 
shall,  at  his  own  expense,  make  good  the  loss  or  damage,  and  shall,  more- 
over, forfeit  all  his  pay,  and  be  dismissed  from  the  service. 

Article  37.  Any  non-commissioned  officer  or  soldier  who  shall  be  con-s 
victed  at  a  regimental  court-martial  of  having  sold,  or  designedly,  or  through 
neglect,  wasted  the  ammunition  delivered  out  to  him,  to  be  employed  in  the 
service  of  the  United  States,  shall  be  punished  at  the  discretion  of  such 
court. 

Article  38.  Every  non-commissioned  officer  or  soldier  who  shall  be  con- 
victed before  a  court-martial  of  having  sold,  lost,  or  spoiled,  through  neglect, ' 
his  horse,  arms,  clothes,  or  accoutrements,  shall  undergo  such  weekly  stop- 
pages (not  exceeding  the  half  of  his  pay)  as  such  court-martial  shall  judge 
sufficient,  for  repairing  the  loss  or  damage;  and  shall  suffer  confinement,  or 
such  other  corporeal  punishment  as  his  crime  shall  deserve. 

Article  39.  Every  officer  who  shall  be  convicted  before  a  court-martial 
of  having  embezzled  or  misapplied  any  money  with  which  he  may  have  been 
intrusted,  for  the  payment  of  the  men  under  his  command,  or  for  enlisting 
men  into  the  service,  or  for  other  purposes,  if  a  commissioned  officer,  shall 
be  cashiered,  and  compelled  to  refund  the  money:  if  a  non-commissioned 
officer,  shall  be  reduced  to  the  ranks,  be  put  under  stoppages  until  the  money 
be  made  good,  and  suffer  such  corporeal  punishment  as  such  court-martial 
shall  direct. 

Article  40.  Every  captain  of  a  troop  or  company  is  charged  with  the 
arms,  accoutrements,  ammunition,  clothing,  or  other  warlike  stores  belong- 
ing to  the  troop  or  cqmpany  under  his  command,  which  he  is  to  be  account- 
able for  to  his  Colonel  in  case  of  their  being  lost,  spoiled,  or  damaged,  not 
by  unavoidable  accidents,  or  on  actual  service.  .    . 

Article  41.  All  non-commissioned  officers  and  soldiers  who  shall  be 
found  one  mile  from  the  camp  without  leave,  in  writing,  from  their  com- 
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manding  officer,  shall  suffer  such  punishment  as  shall  be  inflicted  upon  them 
by  the  sentence  of  a  court-martial. 

Article  42.  No  officer  or  soldier  shall  lie  out  of  his  quarters,  garrison,  or 
camp  without  leave  from  his  superior  officer,  upon  penalty  of  being  pun- 
ished according  to  the  nature  of  his  offense,  by  the  sentence  of  court-martial. 

Article  43.  Every  non-commissioned  officer  and  soldier  shall  retire  to 
his  quarters  or  tent  at  the  beating,  of  the  retreat;  in  default  of  which  he 
shall  be  punished  according  to  the  nature  of  his  offense. 

Article  44.  No  officer,  non-commissioned  officer,  or  soldier  shall  fail  in 
repairing,  at  the  time  fixed,  to  the  place  of  parade,  of  exercise,  or  other  ren- 
dezvous appointed  by  his  commanding  officer,  if  not  prevented  by  sickness 
or  some  other  evident  necessity,  or  shall  go  from  the  said  place  of  rendezvous 
without  leave  from  his  commanding  officer,  before  he  shall  be  regularly  dis- 
missed or  relieved,  on  the  penalty  of  being  punished,  according  to  the  nature 
of  his  offense,  by  the  sentence  of  a  court-martial. 

Article  45.  Any  commissioned  officer  who  shall  be  found  drunk  on  his 
.guard,  party,  or  other  duty,  shall  be  cashiered.  Any  non-commissioned 
•officer  or  soldier  so  offending  shall  suffer  such  corporeal  punishment  as  shall 
be  inflicted  by  the  sentence  of  a  court-martial. 

Article  46.  Any  sentinel  who  shall  be  found  sleeping  upon  his  post,  or 
shall  leave  it  before  he  shall  be  regularly  relieved,  shall  suffer  death,  or  suck 
other  punishment  as  shall  be  inflicted  by  the  sentence  of  a  court-martial. 

Article  47.  No  soldier  belonging  to  any  regiment,  troop,  or  company 
«hall  hire  another  to  do  his  duty  for  him,  or  be  excused  from  duty  but  in 
cases  of  sickness,  disability,  or  leave  of  absence;  and  every  such  soldier  found 
guilty  of  hiring  his  duty,  as  also  the  party  so  hired  to  do  another's  duty, 
shall  be  punished  at  the  discretion  of  a  regimental  court-martial. 

Article  48.  And  every  non-commissioned  officer  conniving  at  such  hiring 
of  duty  aforesaid,  shall  be  reduced;  and  every  commissioned  officer  knowing 
and  allowing  such  ill-practices  in  the  service,  shall  be  punished  by  the  judg- 
ment of  a  general  court-martial. 

Article  49.  Any  officer  belonging  to  the  service  of  the  United  States, 
who,  by  discharging  of  fire-arms,  drawing  of  swords,  beating  of  drums,  or  by 
any  other  means  whatsoever,  shall  occasion  false  alarms  in  camp,  garrison,  or 
quarters,  shall  suffer  death,  or  such  other  punishment  as  shall  be  ordered  by 
the  sentence  of  a  general  court-martial. 

Article  50.  Any  officer  or  soldier  who  shall,  without  urgent  necessity,  or 
without  the  leave  of  his  superior  officer,  quit  his  guard,  platoon,  or  division, 
shall  be  punished,  according  to  the  nature  of  his  offense,  by  the  sentence  of 
a  court-martial. 

Article  51.  No  officer  or  soldier  shall  do  violence  to  any  person  who 
brings  provisions  or  other  necessaries  to  the  camp,  garrison,  or  quarters  of 
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the  forces  of  the  United  States,  employed  in  any  parts  out  of  the  said  States, 
upon  pain  of  death,  or  such  other  punishment  as  a  court-martial  shall  direct. 

Article  52.  Any  officer  or  soldier  who  shall  misbehave  himself  before  the 
enemy,  run  away,  or  shamefully  abandon  any  fort,  post,  or  guard  which  he 
or  they  may  be  commanded  to  defend,  or  speak  words  inducing  others  to  do 
the  like,  or  shall  cast  away  his  arms  and  ammunition,  or  who  shall  quit  his 
post  or  colors  to  plunder  and  pillage,  every  such  offender,  being  duly  con- 
victed thereof,  shall  suffer  death,  or  such  other  punishment  as  shall  be 
ordered  by  the  sentence  of  a  general  court-martial. 

Article  53.  Any  person  belonging  to  the  armies  of  the  United  States 
who  shall  make  known  the  watchword  to  any  person  who  is  not  entitled  to 
receive  it  according  to  the  rules  and  discipline  of  war,  or  shall  presume  to 
give  a  parole  or  watchword  different  from  what  he  received,  shall  suffer 
death,  or  such  other  punishment  as  shall  be  ordered  by  the  sentence  of  a 
general  court-martial. 

Article  54.  All  officers  and  soldiers  are  to  behave  themselves  orderly  in 
quarters  and  on  their  march;  and  whoever  shall  commit  any  waste  or  spoil, 
either  in  walks  of  trees,  parks,  warrens,  fish-ponds,  houses,  or  gardens, 
corn-fields,  inclosures  of  meadows,  or  shall  maliciously  destroy  any  property 
whatsoever  belonging  to  the  inhabitants  of  the  United  States,  unless  by 
order  of  the  then  commander-in-chief  of  the  armies  of  the  said  States,  shall 
(besides  such  penalties  as  they  are  liable  to  by  law)  be  punished  according 
to  the  nature  and  degree  of  the  offense,  by  the  judgment  of  a  regimental  or 
general  court-martial. 

Article  55.  Whosoever,  belonging  to  the  armies  of  the  United  States  in 
foreign  parts,  shall  force  a  safeguard,  shall  suffer  death. 

Article  56.  Whosoever  shall  relieve  the  enemy  with  money,  victuals,  or 
ammunition,  or  shall  knowingly  harbor  or  protect  an  enemy,  shall  suffer 
death,  or  such  other  punishment  as  shall  be  ordered  by  the  sentence  of  a 
court-martial. 

Article  57.  Whosoever  shall  be  convicted  of  holding  correspondence 
with,  or  giving  intelligence  to,  the  enemy,  either  directly  or  indirectly,  shall 
suffer  death,  or  such  other  punishment  as  shall  be  ordered  by  the  sentence 
of  a  court-martial. 

Article  58.  All  public  stores  taken  in  the  enemy's  camp,  towns,  forts, 
or  magazines,  whether  of  artillery,  ammunition,  clothing,  forage  or  provi- 
sions, shall  be  secured  for  the  service  of  the  United  States;  for  the  neglect 
of  which  the  commanding  officer  is  to  be  answerable. 

Article  59.  If  any  commander  of  any  garrison,  fortress,  or  post  shall  be 
compelled,  by  the  officers  and  soldiers  nnder  his  command,  to  give  up  to 
the  enemy,  or  to  abandon  it,  the  commissioned  officers,  non-commissioned 
officers,  or  soldiers  who  shall  be  convicted  of  having  so  offended,  shall  suffer 


834  APPENDIX  & 

death,  or  such  other  punishment  as  shall  be  inflicted  upon  them  by  the  sen- 
tence of  a  court-martial. 

Article  60.  All  sutlers  and  retainers  to  the  camp,  and  all  persons  what- 
soever, serving  with  the  armies  of  the  United  States  in  the  field,  though  not 
enlisted  soldiers,  are  to  be  subject  to  orders,  according  to  the  rules  and  dis- 
cipline of  war. 

Article  61.  Officers  having  brevets  or  commissions  of  a  prior  date  to 
those  of  the  regiment  in  which  they  serve,  may  take  place  in  courts-martial 
and  on  detachments,  when  composed  of  different  corps,  according  to  the 
ranks  given  them  in  their  brevets  or  dates  of  their  former  commissions;  but 
in  the  regiment,  troop,  or  company  to  which  such  officers  belong,  they  shall 
do  duty  and  take  rank  both  in  courts-martial  and  on  detachments  which 
shall  be  composed  of  their  own  corps,  according  to  the  commissions  by 
which  they  are  mustered  in  the  said  corps. 

Article  62.  If,  upon  marches,  guards,  or  in  quarters,  different  corps  of 
the  army  shall  happen  to  join,  or  do  duty  together,  the  officer  highest  in 
rank  of  the  line  of  the  army,  marine  corps,  or  militia,  by  commission,  there 
on  duty  or  in  quarters,  shall  command  the  whole,  and  give  orders  for  what 
is  needf  nl  to  the  service,  unless  otherwise  specially  directed  by  the  President 
of  the  United  States,  according  to  the  nature  of  the  case. 

Article  63.  The  functions  of  the  engineers  being  generally  confined  to 
the  most  elevated  branch  of  military  science,  they  are  not  to  assume,  nor 
are  they  subject  to  be  ordered  on  any  duty  beyond  the  line  of  their  imme- 
diate profession,. except  by  the  special  order  of  the  President  of  the  United 
States;  but  they  are  to  receive  every  mark  of  respect  to  which  their  rank  in 
the  army  may  entitle  them  respectively,  and  are  liable  to  be  transferred,  at 
the  discretion  of  the  President,  from  one  corps  to  another,  regard  being  paid 
to  rank. 

Article  64.  General  courts-martial  may  consist  of  any  number  of  com- 
missioned officers,  from  five  to  thirteen,  inclusively;  but  they  shall  not  con- 
sist of  less  than  thirteen  where  that  number  can  be  convened  without 
manifest  injury  to  the  service. 

Article  65.  Any  general  officer  commanding  an  army,  or  Colonel  com- 
manding a  separate  department,  may  appoint  general  courts-martial  when- 
ever necessary.  Bat  no  sentence  of  a  court-martial  shall  be  carried  into 
execution  until  after  the  whole  proceedings  shall  have  been  laid  before  the 
officer  ordering  the  same,  or  the  officer  commanding  the  troops  for  the  time 
being;  neither  shall  any  sentence  of  a  general  court-martial,  in  the  time  of 
peace,  extending  to  the  loss  of  life,  or  the  dismission  of  a  commissioned 
officer,  or  which  shall,  either  in  time  of  peace  or  war,  respect  a  general 
officer,  be  carried  into  execution,  until  after  the  whole  proceedings  shall 
have  been  transmitted  to  the  Secretary  of  War,  to  be  laid  before  the  Presi- 
dent of  the  United  States  for  his  confirmation  or  disapproval,  and  orders  in 
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the  case.  All  other  sentences  may  he  confirmed  and  executed  by  the  officer 
ordering  the  court  to  assemble,  or  the  commanding  officer  for  the  time  being, 
as  the  case  may  be. 

Article  66.  Every  officer  commanding  a  regiment  or  corps  may  appoint, 
for  his  own  regiment  or  corps,  courts-martial,  to  consist  of  three  commis- 
sioned officers,  for  the  trial  and  punishment  of  offenses  not  capital,  and 
decide  upon  their  sentences.  For  the  same  purpose,  all  officers  commanding 
any  of  the  garrisons,  forts,  barracks,  or  other  places  where  the  troops  consist 
of  different  corps,  may  assemble  courts-martial,  to  consist  of  three  commis- 
sioned officers,  and  decide  upon  their  sentences. 

Article  67.  No  garrison  or  regimental  court-martial  shall  have  the  power 
to  try  capital  cases  or  commissioned  officers;  neither  shall  they  inflict  a  fine 
exceeding  one  month's  pay,  nor  imprison,  nor  put  to  hard  labor,  any  non- 
commissioned officer  or  soldier  for  a  longer  time  than  one  month. 

Article  68.  Whenever  it  may  be  found  convenient  and  necessary  to  the 
public  service,  the  officers  of  the  marines  shall  be  associated  with  the  officers 
of  the  land  forces,  for  the  purpose  of  holding  courts-martial,  and  trying 
offenders  belonging  to  either;  and,  in  such  cases,  the  orders  of  the  senior 
officer  of  either  corps  who  may  be  present  and  duly  authorized,  shall  be 
received  and  obeyed. 

Article  69.  The  judge-advocate,  or  some  person  deputed  by  him,  or  by 
the  general,  or  officer  commanding  the  army,  detachment,  or  garrison,  shall 
prosecute  in  the  name  of  the  United  States,  but  shall  so  far  consider  himself 
as  counsel  for  the  prisoner,  after  the  said  prisoner  shall  have  made  his  plea, 
as  to  object  to  any  leading  question  to  any  of  the  witnesses  or  any  question 
to  the  prisoner,  the  answer  to  which  might  tend  to  criminate  himself;  and 
administer  to  each  member  of  the  court,  before  they  proceed  upon  any  trial, 
the  following  oath,  which  shall  also  be  taken  by  all  members  of  the  regi- 
mental and  garrison  courts-martial. 

"  You,  A.  B.,  do  swear  that  you  will  well  and  truly  try  and  determine, 
according  to  evidence,  the  matter  now  before  you,  between  the  United 
States  of  America  and  the  prisoner  to  be  tried,  and  that  you  will  duly 
administer  justice,  according  to  the  provisions  of  'An  act  establishing  Bules 
and  Articles  for  the  government  of  the  armies  of  the  United  States,'  with- 
out partiality,  favor,  or  affection;  and  if  any  doubt  should  arise,  not 
explainel  by  said  Articles,  accorling  to  your  conscience,  the  best  of  your 
understanding,  and  the  custom  of  war  in  like  cases;  and  you  do  further 
swear  that  you  will  not  divulge  the  sentence  of  the  court  until  it  shall  be 
published  by  the  proper  authority;  neither  will  you  disclose  or  discover  the 
vote  or  opinion  of  any  particular  member  of  the  court-martial,  unless 
required  to  give  evidence  thereof,  as  a  witness,  by  a  court  of  justice,  in  a 
due  course  of  law.     So  help  you  God." 

As  soon  as  the  said  oath  shall  have  been  administered  to  the  respective 
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members,  the  president  of  the  court  shall  administer  to  the  judge  advocate, 
or  person  officiating  as  such,  an  oath  in  the  following  words: 

"  You,  A.  B.,  do  swear,  that  yon  will  not  disclose  or  discover  the  vote 
or  opinion  of  any  particular  member  of  the  court-martial,  unless  required  to 
give  evidence  thereof,  as  a  witness,  by  a  court  of  justice,  in  due  course  of 
law ;  nor  divulge  the  sentence  of  the  court  to  any  but  the  proper  authority, 
until  it  shall  be  duly  disclosed  by  the  same.     So  help  you  God." 

Article  70.  When  a  prisoner,  arraigned  before  a  general  court-martial, 
shall,  from  obstinacy  and  deliberate  design,  stand  mute,  or  answer  foreign 
to  the  purpose,  the  court  may  proceed  to  trial  and  judgment  as  if  the  pris- 
oner had  regularly  pleaded  not  guilty. 

Article  71.  When  a  member  shall  be  challenged  by  a  prisoner,  he  must 
state  his  cause  of  challenge,  of  which  the  court  shall,  after  due  deliberation, 
determine  the  relevancy  or  validity,  and  decide  accordingly;  and  no  chal- 
lenge to  more  than  one  member  at  a  time  shall  be  received  by  the  court. 

Article  72.  All  the  members  of  a  court-martial  are  to  behave  with 
decency  and  calmness;  and  in  giving  their  votes  are  to  begin  with  the 
youngest  in  commission. 

Article  73.  All  persons  who  give  evidence  before  a  court-martial  are  to 
be  examined  on  oath  or  affirmation,  in  the  following  form: 

"  You  swear,  or  affirm  (as  the  case  may  be),  the  evidence  you  shall  give 
in  the  cause  now  in  hearing  shall  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth.     So  help  you  God.9' 

Article  74.  On  the  trials  of  cases  not  capital,  before  courts-martial,  the 
deposition  of  witnesses,  not  in  the  line  or  staff  of  the  Army,  may  be  taken 
before  some  justice  of  the  peace,  and  read  in  evidence;  provided  the  prose- 
cutor and  person  accused  are  present  at  the  taking  the  same,  or  are  duly 
notified  thereof. 

Article  75.  No  officer  shall  be  tried  but  by  a  general  court-martial,  nor 
by  officers  of  an  inferior  rank,  if  it  can  be  avoided.  Nor  shall  any  proceed- 
ings of  trials  be  carried  on,  excepting  between  the  hours  of  eight  in  the 
morning  and  three  in  the  afternoon,  excepting  in  cases  which,  in  the  opinion 
of  the  officer  appointing  the  court-martial,  require  immediate  example. 

Article  76.  No  person  whatsoever  shall  use  any  menacing  words,  signs, 
or  gestures,  in  presence  of  a  court-martial,  or  shall  cause  any  disorder  or 
riot,  or  disturb  their  proceedings,  on  the  penalty  of  being  punished  at  the 
discretion  of  the  said  court-martial. 

Article  77.  Whenever  any  officer  shall  be  charged  with  a  crime,  he  shall 
be  arrested  and  confined  in  his  barracks,  quarters,  or  tent,  and  deprived  of 
his  sword  by  the  commanding  officer.  And  any  officer  who  shall  leave  his 
confinement  before  he  shall  be  set  at  liberty  by  his  commanding  officer,  or 
by  a  superior  officer,  shall  be  cashiered.   . 

Article  78.  Non-commissioned  officers  and  soldiers,  charged  with  crimes. 
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shall  be  confined  until  tried  by  a  court-martial,  or  released  by  proper 
authority. 

Article  79.  No  officer  or  soldier  who  shall  be  put  in  arrest  shall  continue 
in  confinement  more  than  eight  days,  or  until  such  time  as  a  court-martial 
can  be  assembled. 

Article  80.  No  officer  commanding  a  guard,  or  provost  marshal,  shall 
refuse  to  receive  or  keep  any  prisoner  committed  to  his  charge  by  an  officer 
belonging  to  the  forces  of  the  United  States;  provided  the  officer  committing 
shall,  at  the  same  time,  deliver  an  account  in  writing,  signed  by  himself,  of 
the  crime  with  which  the  said  prisoner  is  charged. 

Article  81.  No  officer  commanding  a  guard,  or  provost  marshal,  shall 
presume  to  release  any  person  committed  to  his  charge  without  proper 
authority  for  so  doing,  nor  shall  he  suffer  any  person  to  escape,  on  the 
penalty  of  being  punished  for  it  by  the  sentence  of  a  court-martial. 

Article  82.  Every  officer  or  provost  marshal,  to  whose  charge  prisoners 
shall  be  committed,  shall,  within  twenty-four  hours  after  such  commitment, 
or  as  soon  as  he  shall  be  relieved  from  his  guard,  make  report  in  writing,  to 
the  commanding  officer,  of  their  names,  their  crimes,  and  the  names  of  the 
officers  who  committed  them,  on  the  penalty  of  being  punished  for  disobedi- 
ence or  neglect,  at  the  discretion  of  a  court-martial. 

Article  83.  Any  commissioned  officer  convicted  before  a  general  court- 
martial  of  conduct  unbecoming  an  officer  and  a  gentleman,  shall  be  dismissed 
the  service. 

Article  84.  In  cases  where  a  court-martial  may  think  it  proper  to  sen- 
tence a  commissioned  officer  to  be  suspended  from  command,  they  shall  have 
power  also  to  suspend  his  pay  and  emoluments  for  the  same  time,  according 
to  the  nature  and  heinousness  of  the  offense. 

Article  85.  In  all  cases  where  a  commissioned  officer  is  cashiered  for 
cowardice  or  fraud,  it  shall  be  added  in  the  sentence,  that  the  crime,  name, 
and  place  of  abode*,  and  punishment  of  the  delinquent,  be  published  in  the 
newspapers  in  and  about  the  camp,  and  of  the  particular  State  from  which 
the  offender  came,  or  where  he  usually  resides;  after  which  it  shall  be 
deemed  scandalous  for  an  officer  to  associate  with  him. 

Article  86.  The  commanding  officer  of  any  post  or  detachment,  in  which 
there  shall  not  be  a  number  of  officers  adequate  to  form  a  general  court- 
martial,  shall,  in  cases  which  require  the  cognizance  of  such  a  oourt,  report 
to  the  commanding  officer  of  the  department,  who  shall  order  a  court  to  be 
assembled  at  the  nearest  post  or  department,  and  the  party  accused,  with 
necessary  witnesses,  to  be  transported  to  the  place  where  the  said  court  shall 
be  assembled. 

Article  87.  No  person  shall  be  sentenced  to  suffer  death  but  by  the  con- 
currence of  two-thirds  of  the  members  of  a  general  court-martial,  nor  except 
in  the  cases  herein  expressly  mentioned ;  nor  shall  more  than  fifty  lashes  be 
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.  inflicted  on  any  offender,  at  the  discretion  of  a  court-martial;  and  no  officer, 
non-commissioned  officer,  soldier,  or  follower  of  the  Army,  shall  be  tried  a 
.second  time  for  the  same  offense. 

Article  88.  No  person  shall  be  liable  to  be  tried  and  punished  by  a 
general  court-martial  for  any  offense  which  shall  appear  to  have  been  com- 
mitted more  than  two  years  before  the  issuing  of  the  order  for  such  trial, 
unless  the  person,  by  reason  of  having  absented  himself,  or  some  other 
manifest  impediment,  shall  not  have  been  amenable  to  justice  within  that 
period. 

Article  89.  Every  officer  authorized  to  order  a  general  court-martial 
shall  have  power  to  pardon  or  mitigate  any  punishment  ordered  by  such 
court,  except  the  sentence  of  death,  or  of  cashiering  an  officer;  which,  in 
the  cases  where  he  has  authority  (by  Article  65)  to  carry  them  into  execu- 
tion, he  may  suspend,  until  the  pleasure  of  the  President  of  the  United 
States  can  be  known ;  which  suspension,  together  with  copies  of  the  proceed- 
ings of  the  court-martial,  the  said  officer  shall  immediately  transmit  to  the 
President  for  his  determination.  And  the  colonel  or  commanding  officer  of 
the  regiment  or  garrison  where  any  regimental  or  garrison  court-martial 
shall  be  held,  may  pardon  or  mitigate  any  punishment  ordered  by  such 
court  to  be  inflicted. 

Article  90.  Every  judge-advocate,  or  person  officiating  as  such,  at  any 
general  court-martial,  shall  transmit,  with  as  much  expedition  as  the  oppor- 
tunity of  time  and  distance  of  place  can  admit,  the  original  proceedings  and 
sentence  of  such  court-martial  to  the  Secretary  of  War;  which  said  original 
proceedings  and  sentence  shall  be  carefully  kept  and  preserved  in  the  office 
of  said  Secretary,  to  the  end  that  the  persons  entitled  thereto  may  be 
enabled,  upon  application  to  the  said  office,  to  obtain  copies  thereof. 

The  party  tried  by  any  general  court-martial  shall,  upon  demand  thereof, 
made  by  himself,  or  by  any  person  or  persons  in  his  behalf,  be  entitled  to  a 
copy  of  the  sentence  and  proceedings  of  such  court-martial. 

Article  91.  In  cases  where  the  general,  or  commanding  officer  may  order 
a  court  of  inquiry  to  examine  into  the  nature  of  any  transaction,  accusation, 
or  imputation  against  any  officer  or  soldier,  the  said  court  shall  consist  of 
one  or  more  officers,  not  exceeding  three,  and  a  judge  advocate,  or  other 
8ii i table  person,  as  a  recorder,  to  reduce  the  proceedings  and  evidence  to 
writing;  all  of  whom  shall  be  sworn  to  the  faithful  performance  of  their 
.  duty.  This  court  shall  have  the  same  power  to  summon  witnesses  as  a  court- 
martial,  and  to  examine  them  on  oath.  But  they  shall  not  give  their  opinion 
on  the  merits  of  the  case,  excepting  they  shall  be  thereto  specially  required. 
The  parties  accused  shall  also  be  permitted  to  cross-examine  and  interrogate 
the  witnesses,  so  as  to  investigate  fully  the  circumstances  in  the  question. 

Article  92.  The  proceedings  of  a  court  of  inquiry  must  be  authenticated 
by  the  signature  of  the  recorder  and  the  president,  and  delivered  to  the 
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commanding  officer,  and  the  said  proceedings  may  be  admitted  as  evidence 
by  a  court-martial,  in  cases  not  capital,  or  extending  to  the  dismission  of  an 
officer,  provided  that  the  circumstances  are  such  that  oral  testimony  cannot 
be  obtained.  But  as  courts  of  inquiry  may  be  perverted  to  dishonorable 
purposes,  and  may  be  considered  as  engines  of  destruction  to  military  merit, 
in  the  hands  of  weak  and  envious  commandants,  they  are  hereby  prohibited, 
unless  directed  by  the  President  of  the  United  States,  or  demanded  by  the 
accused. 

Article  93.  The  judge  advocate  or  recorder  shall  administer  to  the 
members  the  following  oath: 

"  You  shall  well  and  truly  examine  and  inquire,  according  to  your  evi- 
dence, into  the  matter  now  before  you,  without  partiality,  favor,  affection, 
prejudice,  or  hope  of  reward.     So  help  you  God." 

After  which  the  president  shall  administer  to  the  judge  advocate  or 
recorder  the  following  oath : 

"  You,  A.  B.,  do  swear  that  you  will,  according  to  your  best  abilities, 
accurately  and  impartially  record  the  proceedings  of  the  court,  and  the  evi- 
dence to  be  given  in  the  case  in  hearing.     So  help  you  God." 

The  witnesses  shall  take  the  same  oath  as  witnesses  sworn  before  a  court- 
martial. 

Article  94.  When  any  commissioned  officer  shall  die  or  be  killed  in  the 
service  of  the  United  States,  the  major  of  the  regiment,  or  the  officer  doing 
the  major's  duty  in  his  absence,  or  in  any  post  or  garrison,  the  second  officer 
in  command,  or  the  assistant  military  agent,  shall  immediately  secure  all  his 
effects  or  equipage,  then  in  camp  or  quarters,  and  shall  make  an  inventory 
thereof,  and  forthwith  transmit  the  same  to  the  office  of  the  Department  of 
War,  to  the  end  that  his  executors  or  administrators  may  reeeive  the  same. 

Article  95.  When  any  non-commissioned  officer  or  soldier  shall  die,  or 
be  killed  in  the  service  of  the  United  States,  the  then  commanding  officer  of 
the  troop  or  company  shall,  in  the  presence  of  two  other  commissioned 
officers,  take  an  account  of  what  effects  he  died  possessed  of,  above  his  arms 
and  accoutrements,  and  transmit  the  same  to  the  office  of  the  Department 
of  War,  which  said  effects  are  to  be  accounted  for,  and  paid  to  the  represen- 
tatives of  such  deceased  non-commissioned  officer  or  soldier.  And  in  case 
any  of  the  officers,  so  authorized  to  take  care  of  the  effects  of  deceased 
officers  and  soldiers/  should,  before  they  have  accounted  to  their  representa- 
tives for  the  same,  have  occasion  to  leave  the  regiment  or  post,  by  prefer- 
ment or  otherwise,  they  shall,  before  they  be  permitted  to  quit  the  same, 
deposit  in  the  hands  of  the  commanding  officer,  or  of  the  assistant  military 
agent,  all  the  effects  of  such  deceased  non-commissioned  officers  and 
soldiers,  in  order  that  the  same  may  be  secured  for,  and  paid  to,  their 
respective  representatives. 

Article  96.  All  officers,  conductors,  gunners,  matrosses,  drivers,  or  other 
persons  whatsoever,  receiving  pay  or  hire  in  the  service  of  the  artillery,  or 
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corps  of  engineers  of  the  United  States,  shall  be  governed  by  the  aforesaid 
Boles  and  Articles,  and  shall  be  subject  to  be  tried  by  courts-martial,  in  like 
manner  with  the  officers  and  soldiers  of  the  other  troops  in  the  service  of  the 
United  States. 

Article  97.  The  officers  and  soldiers  of  any  troops,  whether  militia  or 
others,  being  mustered  and  in  pay  of  the  United  States,  shall,  at  all  times 
and  in  all  places,  when  joined,  or  acting  in  conjunction  with  the  regular 
forces  of  the  United  States,  be  governed  by  these  rules  and  articles  of  war, 
and  shall  be  subject  to  be  tried  by  courts-martial  in  like  manner  with  the 
officers  and  soldiers  in  the  regular  forces;  save  only  that  such  courts-martial 
shall  be  composed  entirely  of  militia  officers. 

Article  98.  All  officers  serving  by  commission  from  the  authority  of  any 
particular  State,  shall,  on  all  detachments,  courts-martial,  or  other  duty, 
wherein  they  may  be  employed  in  conjunction  with  the  regular  forces  of  the 
United  States,  take  rank  next  after  all  officers  of  the  like  grade  in  Baid 
regular  forces,  notwithstanding  the  commissions  of  such  militia  or  State 
officers  may  be  elder  than  the  commissions  of  the  officers  of  the  regular 
forces  of  the  United  States. 

Article  99.  All  crimes  not  capital,  and  all  disorders  and  neglects  which 
officers  and  soldiers  may  be  guilty  of,  to  the  prejudice  of  good  order  and 
military  discipline,  though  not  mentioned  in  the  foregoing  articles  of  war, 
are  to  be  taken  cognizance  of  by  a  general  or  regimental  court-martial, 
according  to  the  nature  and  degree  of  the  offense,  and  be  punished  at  their 
discretion. 

Article  100.  The  President  of  the  United  States  shall  have  power  to 
prescribe  the  uniform  of  the  army. 

Article  101.  The  foregoing  articles  are  to  be  read  and  published,  once  in 
every  six  months,  to  every  garrison,  regiment,  troop,  or  company,  mustered, 
or  to  be  mustered,  in  the  service  of  the  United  States,  and  are  to  be  duly 
observed  and  obeyed  by  all  officers  and  soldiers  who  are,  or  shall  be,  in  said 
service. 

Section  2.  And  be  it  further  enacted*  That  in  time  of  war,  all  persons 
not  citizens  of,  or  owing  allegiance  to,  the  United  States  of  America,  who 
shall  be  found  lurking  as  spies  in  or  about  the  fortifications  or  encampments 
of  the  armies  of  the  United  States,  or  any  of  them,  shall  suffer  death, 
according  to  the  law  and  usage  of  nations,  by  sentence  of  a  general  court* 
martial. 

Section  3.  And  be  it  further  enacted,  That  the  rules  and  regulations  by 
which  the  armies  of  the  United  States  have  heretofore  been  governed,  and 
the  resolves  of  Congress  thereunto  annexed,  and  respecting  the  same,  shall 
henceforth  be  void  and  of  no  effect,  except  so  far  as  may  relate  to  any  trans- 
actions under  them  prior  to  the  promulgation  of  this  act,  at  the  several  posts 
and  garrisons  respectively,  occupied  by  any  part  of  the  army  of  the  United 
States, 
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FORMS  OF  CHABOES. 

General  Considerations. — The  subject  of  charges  and  specifications,  and 
the  conditions  to  be  observed  in  their  preparation  and  submission,  have 
already  been  discussed.  In  the  general  forms  which  follow,  the  several 
offenses  known  to  military  law  are  charged  in  conformity  to  the  Articles  of 
War  to  which  they  relate. 

Charges. — The  charge  proper  is  a  specific  allegation  of  the  violation  of  a 
particular  Article  of  War,  and  as  such  may  be  expressed  in  any  form  of 
words  which  will  clearly  and  sufficiently  accomplish  that  purpose.  An 
offense  may  therefore  be  legally  charged  as  a  violation  of  a  particular 
Article,  by  number;  as,  for  example,  "  Violation  of  the  21st  Article  of 
War";  or  the  charge  may  be  stated  in  terms  of  the  offense  created  by  the 
Article;  as,  "  Disobedience  of  orders,"  "  Sleeping  on  poet,"  and  the  like. 
The  best  form  of  allegation,  however,  results  from  a  combination  of  the  two 
methods  above  described ;  as,  "  Disobedience  of  orders,  in  violation  of  the 
21st  Article  of  War";  "  Sleeping  on  post,  in  violation  of  the  39th  Article 
of  War,"  etc.  This  form  is  to  be  preferred  because  in  some  instances 
several  offenses  are  described  in  a  single  Article,  and  the  mere  allegation  of 
violating  the  Article  fails,  in  such  a  case,  to  convey  to  .the  accused  precise 
knowledge  of  the  offense  for  which  he  is  to  be  tried,  and  against  which  he 
must  prepare  his  defense.  Charges  are  numbered  serially,  and  in  general 
are  arranged  in  the  order  of  their  importance  or  gravity. 

Specifications. — It  has  been  seen  that  the  specification  should  set  forth 
the  particular  act  or  omission  which  constitutes  an  offense  under  the 
Article  to  which  it  relates.  As  military  offenses  are,  as  a  rule,  strictly 
statutory  in  character,  the  offense  should  be  stated,  as  nearly  as  may  be,  in 
the  words  of  the  Article  violated.  Each  specification  should  set  forth  a 
single  act  or  omission,  provided  that  such  act  or  omission  constitutes  a 
complete  offense  under  the  Article  in  question;  an  incomplete  offense  is  in 
general  not  chargeable,  or,  if  triable,  should  be  charged  under  the  general 
terms  of  the  62d  Article.  If  the  offense  has  been  repeated,  or  if  more  than 
one.  offense  has  been  committed  under  the  Article  (as  may  be  the  case  under 
Articles  60,  61,  and  62),  or  if  the  offense  is  a  violation  of  more  than  one 
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Article  (as  of  the  60th  and  61st,  or  the  60th  and  62d  Articles),  each  separate 
offense  should  be  made  the  subject  of  an  independent  specification.  Specifi- 
cations are  also  serially  numbered,  those  under  each  charge  constituting 
separate  series. 

Allegations  of  Time  and  Plaoe. — If  either  time  or  place  constitutes  an 
essential  element  of  the  offense,  it  should  be  specially  alleged  in  the  specifi- 
cation ;  otherwise  they  are  embodied  in  the  final  clause  of  the  specification, 

under  the  form  "  This  at ,  on  the  — th  day  of ,  189 — ;" 

where  these  elements,  or  either  of  them,  are  not  susceptible  of  exact  allegation 

and  proof,  the  form  "  This  at  or  near ,  on  or  about  the  — th  day 

of ,  189 — ,"  may  be  used.     Time  is  always  an  essential  element  to 

the  extent  of  determining  whether  the  offense  falls  within  the  statute  of 
limitations. 

If  the  offense  depends  for  its  criminal  character  or  completeness  upon 
the  existence  or  continuance  of  a  particular  status,  as  of  war  or  peaoe,  for 
example,  the  existence  of  the  status  should  be  alleged  in  the  specification; 
this  is  the  case  with  offenses  under  the  58th  Article,  and  with  the  offenses 
of  forcing  a  safeguard,  being  a  spy,  and  the  like.  Some  offenses,  in  order 
to  be  triable,  must  be  committed  in  "  foreign  parts  "  or  "  in  territory  of  the 
United  States  in  rebellion9';  the  doing  of  violence  to  a  person  bringing  pro- 
visions to  the  camp  is  an  example  of  the  former;  forcing  a  safeguard  is  an 
example  of  the  latter. 

Allegations  of  Intent. — Military  offenses,  being  created  by  statute,  the 
particular  statutory  intent  described  in  the  Article,  if  there  be  one,  must  be 
alleged  in  the  specification.  The  enlistments  prohibited  in  the  3d  Article, 
for  example,  must  have  been  "  knowingly  "  made  in  order  to  constitute  an 
offense  under  the  statute.  It  is  similarly  essential  to  the  offenses  described 
in  the  8th  and  14th  Articles  that  they  be  "  knowingly  "  committed;  offenses 
under  the  15th  and  16th  Articles  must  have  been  committed  "  willfully,  or 
through  neglect9' ;  an  officer  quitting  his  post,  on  tender  of  resignation  must 
do  so  "  with  intent  to  remain  permanently  absent  therefrom  "  to  be  triable 
for  the  offense  described  in  the  49th  Article;  and  an  officer  who  refuses  or 
"  willfully  neglects  "  to  deliver  an  offender  to  the  civil  authority,  upon  appli- 
cation duly  made  by  or  in  behalf  of  the  party  injured,  subjects  himself  by 
such  willful  neglect  to  the  penalty  set  forth  in  the  59th  Article. 

If  the  offense  charged  is  a  crime  at  common  law,  the  words  descriptive 
of  the  intent  at  common  law  must  be  alleged  in  the  specification.  In  some 
instances,  however,  as  in  the  offenses  described  in  the  31st,  34th,  35th,  and 
39th  Articles,  no  statutory  intent  is  set  forth  in  the  Article,  and  none  need 
be  alleged  in  the  specification.  In  other  cases,  while  no  intent  is  embodied 
in  the  Article,  a  particular  intent  is  necessary  to  the  completeness  of  the 
offense,  and,  though  not  set  forth  in  the  specification,  must  be  established  in 
evidence;  such  is  the  case  with  respect  to  the  offense  of  desertion,  the  intent 
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being  not -to  return;  and  the  offense  of  holding  correspondence  with  the 
enemy  under  the  45th  Article,  and  relieving  the  enemy  with  victuals, 
ammunition,  etc.,  must,  in  order  to  be  complete,  be  proven  to  have  been 
committed  "  unlawfully." 

The  Language  Used. — It  has  been  seen  that  as  military  offenses  are 
statutory  in  character  they  should  in  general  be  stated  and  charged  in  the 
language  used  to  describe  the  offenses  in  the  Articles  which  create  them: 
this  for  the  reason  that  the  intent  of  the  legislature,  in  making  use  of  cerr 
tain  words  or  clauses  to  describe  a  criminal  offense,  is  to  restrict  the  opera- 
tion of  the  statute  to  the  particular  acts  or  omissions  therein  made  criminal. 
If,  therefore,  other  and  different  words  be  employed  in  the  preparation  of 
specifications,  the  offense  thus  alleged  may  differ,  in  some  material  respect, 
from  that  contemplated  by  the  legislature  in  the  enactment  of  the  statute. 

While  no  particular  form  of  words  is  necessary  in  the  description  of  a 
military  offense,  the  language  used  must  be  such  as  to  describe  the  offense 
clearly  and  completely,  as  to  the  elements  which  are  essential  to  its  crim- 
inality, and  no  words  which  are  essential  to  such  description  can  be  safely 
omitted.  Care  should  be  taken  to  avoid  redundancy,  and  matter  in  the 
nature  of  evidence  merely  should  be  carefully  excluded.  What  is  kuown  as 
argumentativeness  should  also  be  avoided ;  that  is,  the  introduction  of  reason- 
ing, or  the  drawing  of  conclusions  either  of  fact  or  law,  in  respect  to  the 
facts  alleged  in  the  specification. 

In  conclusion,  the  admirable  statement  by  Attorney-General  Gashing 
of  the  conditions  essential  to  the  validity  of  a  military  charge  are  earnestly 
recommended  to  those  whose  duty  it  may  become  to  prepare  charges  and 
specifications  in  the  military  service.  "  Trials  by  court-martial  are  gov- 
erned by  the  nature  of  the  service,  which  demands  intelligible  precision  of 
language,  but  regards  the  substance  of  things  rather  than  their  forms. 
*****  The  most  bald  statement  of  the  facts  alleged  as  constituting  the 
offense,  provided  the  legal  offense  itself  be  distinctively  and  accurately 
described  in  such  terms  of  precision  as  the  rules  of  military  jurisprudence 
require,  will  be  tenable  in  court-martial  proceedings,  and  will  be  adequate 
groundwork  for  conviction  and  sentenoe."  ' 

Article  3. 

Charge. — Making  a  prohibited  enlistment  (or  muster),  in  violation  of  the 
3d  Article  of  War. 

Specification. — In  that  Captain  R I ,  — th  Regiment  of  Cavalry, 

having  been  duly  authorized  to  recruit  for  the  military  service  (or  to  muster 

1  VII.  Opinions  of  the  Attorney  -Gen  end,  603.  "All  that  is  necessary  in  a  military 
charge  is  that  it  be  sufficiently  clear  to  inform  the  accused  of  the  military  offense  for 
which  he  is*  to  be  tried,  and  to  enable  him  to  prepare  his  defense."  Attorney -General 
Wirt,  1  Opin.,  286;  Tytler,  209;  Kennedy,  69. 
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troops  into  the  military  service),  did  knowingly  enlist  (or  muster)  into  the 

military  service  of  the  United  States  one  C D ,  a  minor  under  the 

age  of  sixteen  years  (or  a  minor  over  the  age  of  sixteen  years,  without  the 
written  consent  of  his  parent  or  guardian). 

Or,  did  knowingly  enlist,  etc.,  E F ,  an  intoxicated  person; 

Or,  did  knowingly  enlist,  etc.,  G H ,  an  insane  person; 

Or,  did  knowingly  enlist,  etc.,  I J ,  a  deserter  from  the  military 

(or  naval)  service  of  the  United  States; 

Or,  did  knowingly  enlist,  etc.,  K L ,  who  had  been  convicted 

of  an  infamous  offense,  to, wit,  the  offense  of  perjury;  the  said  enlistment 
being  prohibited  by  law. 

This  at , ,  on  the  — th  day  of ,  189 — . 

Abticle  5. 

Charge. — Mustering  as  a  soldier  a  person  not  a  soldier,  m  violation  of 
the  5th  Article  of  War. 

Specification.  —  In  that    Captain    H G ,  — th  Regiment  of 

Cavalry,  U.  S.  Army,  having  been  duly  authorized  to  muster  Company  E, 
— th  Regiment  of  Cavalry,  for  the  month  of  June,  189 —  (or  "  to  muster- 
in  the  — th  Regiment  of  Infantry,  Illinois  Volunteers,  or  militia),  did 
unlawfully  muster  one  S F ,  a  civilian,  as  a  musician  in  said  com- 
pany, well  knowing  that  the  said  S F was  not  a  duly  enlisted 

soldier  at  the  time  of  said  muster. 

This  at , on  the  — th  day  of ,  189—. 

Article  6. 

Charge. — Receiving  money  by  way  of  gratification  at  muster,  in  violation 
of  the  6th  Article  of  War. 

Specification.  —  In  that    Captain   G H ,  — th  Regiment  of 

Artillery,  U.  S.  Army,  having  been  duly  authorized  to  muster  Company  D, 
— th  Regiment  of  Infantry  for  the  month  of  June,  189 — ,  and  having 
mustered  the  said  company  in  pursuance  of  such  authority,  did  receive  from 

Captain  T Y ,  commanding  said  company,  a  sum  of  money,  to  wit, 

one  hundred  dollars  ($100.00),  for  mustering  said  company. 

This  at  Fort , ,  on  the  — th  day  of ,  189—. 

Article  7. 

Charge. — Omitting  to  send  a  monthly  return  of  his  company,  in  viola- 
tion of  the  7th  Article  of  War. 

Specification. — In  that  First  Lieutenant  G J ,  — th  Regiment  of 

Artillery,  U.  S.  Army,  being  in  command  of  Light  Battery  F,  — th  Regi- 
ment of  Artillery,  U.  S.  Army,  did,  knowingly  and  willfully  (or  through 
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neglect)  fail  and  omit  to  prepare  and  send  to  the  Department  of  War  a 
monthly  return  of  the  said  light  battery  for  the  month  of  June,  189 — . 
This  at  Fort , . 

Article  8. 

Charge. — Making  a  false  return,  in  violation  of  the  8th  Article  of  War. 

Specification. — In  that  First  Lieutenant  T Y ,  — d  Regiment  of 

Artillery,  being  in  command  of  Light  Battery  G,  — d  Begiment  of  Artillery, 
U.  S.  Army,  and  being  required,  as  such  commanding  officer,  to  make  a 
quarterly  return  of  quartermaster's  stores  to  the  Quartermaster  General  of 
the  Army,  an  officer  authorized  by  law  and  by  the  General  Regulations  of 
the  Army,  to  call  for  such  returns  of  stores,  furnished  the  said  Lieutenant 
Y for  use  in  the  military  service,  did  submit  to  the  said  Quartermaster- 
General  a  return  of  quartermaster's  stores  for  the  quarter  ending  on  the  30th 
day  of  June,  189 — ,  setting  forth  that  there  were  on  hand  in  the  said  Light 
Battery  G  eighty-two  public  horses,  which  return  was  in  part  false,  and  was 

well  known  by  the  said  Lieutenant  Y to  be  false  in  part,  in  that  there 

were  but  eighty  public  horses  on  hand  at  the  date  above  specified. 

This  at 9 9  on  the  — th  day  of ,  189 — . 

Article  13. 

Charge. — Signing  a  false  certificate,  in  violation  of  the  13th  Article  of 
War. 

Specification. — In  that  Captain  A D ,  commanding  Company  G, 

— th  Regiment  of  Infantry,  U.  S.  Army,  did  sign  a  certificate  attached  to 
and  forming  a  part  of  the  muster-roll  of  the  said  company  for  the  month  of 

,  18 — ,  the  said  certificate  being  to  the  effect  that  (here  state  the 

contents  of  the  certificate),  which  certificate  was  false  (or  in  part  false),  in 
that  (here  set  forth  the  particulars  of  the  false  certificate). 

This  at , . 

Article  14. 

Charge. — Making  a  false  muster,  in  violation  of  the  14th  Article  of  War'. 

Specification. — In  that  Major  J T ,  — th  Regiment  of , 

U.  S.  Army,  having  been  duly  appointed  to  muster  the  troops  stationed  at 

Fort , ,  for  the  month  of  February,  189 — ,  did  knowingly 

and  falsely  muster  one  F H ,  a  civilian,  as  an  artificer  of  Company 

G,  — th  Begiment  of  Infantry,  U.  S.  Army,  he,  the  said  Major  J T , 

well  knowing  that  the  said  F H ,  was  not  a  member  of  the  said 

company  (or  "  of  the  military  establishment  ").1 

This  at  Fort , . 


1  This  offense  may  be  committed  by  the  officer  whose  command  is  presented  for 
muster,  and  by  whom  or  under  whose  direction  the  muster-rolls  have  been  prepared, 
as  well  as  by  the  mustering  officer,  as  indicated  in  the  form  of  charge  above  given.    In 
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Aeticle  15. 

Charge. — Suffering  military  stores  to  be  damaged,  in  violation  of  the 
15th  Article  of  War. 

Specification. — In  that  Captain  D T ,  Commissary  of  Subsist- 
ence, TJ.  S.  Army,  Depot  Commissary  of  Subsistence  at , , 

being  accountable  for  a  quantity  of  subsistence  stores  and  supplies,  furnished 
for  use  in  the  military  service,  did  willfully  fail  and  omit  to  cause  the  said 
stores  and  supplies  to  be  adequately  protected  from  the  weather  and, 
through  such  neglect,  did  Buffer  a  large  quantity  of  the  said  stores,  to  wit, 
sixty-two  (62)  sacks  of  flour  and  twenty-seven  (27)  sacks  of  corn-meal  to 
be  spoiled  (or  damaged)  by  the  elements,  thereby  causing  a  pecuniary  loss 
to  the  United  States  to  the  amount  of dollars. 

This  at , ,  on  or  about  the  — th  day  of ,  189 — . 

Article  16. 
(selling  ammunition,  etc.) 

Charge. — Selling  ammunition,  in  violation  of  the  16th  Article  of  War. 

Specification. — In  that  Private  Y T ,  Troop  H,  — th  Regiment 

of  Cavalry,  II.  S.  Army,  having  had  delivered  to  him  a  quantity  of  ammu- 
nition for  use  in  the  military  service,  did  unlawfully  and  without  authority 
sell  a  portion  of  the  same,  to  wit,  one  hundred  and  fifty  rounds  of  ammuni- 
tion for  the  Colt's  revolver,  model  of  1894,  for  which  Captain  "W H , 

— th  Regiment  of  Cavalry,  was  responsible.1 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  16. 
(wasting  ammunition,  etc.) 

Charge. — Wasting  ammunition,  in  violation  of  the  16th  Article  of  War. 

Specification. — In  that  Sergeant  H R ,  Troop  D,  — th  Regiment 

of  Cavalry,  U.  S.  Army,  having  had  delivered  to  him  a  quantity  of  ammu- 
nition for  use  in  the  military  service,  did  willfully  (or  through  neglect) 
waste  a  portion  of  the  same,  to  wit,  forty-eight  rounds  of  ammunition  for 

such  a  cose  the  specification  should  take  the  following  form:  "  In  that  Captain 

Y ,  commanding  Company  E,  — th  Regiment  of  Infantry,  U.  8.  Army,  did  prepare 

or  cause  to  be  prepared,  and  did  sign  and  submit  to  the  mustering  officer,  Major  E 

D ,  — th  Regiment  of  Cavalry,  a  muster-roll  of  the  said  Company  Ef  upon  which  the 

name  of  A S was  borne  as  a  musician,  which  entry  was  false,  and  was  well  known 

by  the  said  Captain  T Y to  be  false,  In  that  the  said  A B was  not  a  mud- . 

cfan  in  the  said  Company  E,  but  a  civilian,  not  connected  with  the  military  service. 

1  The  offense  described  in  this  Article  is  susceptible  of  being  charged  under  the 
more  general  terms  of  the  ninth  clause  of  Article  60.  To  bring  an  offense  within  the 
scope  of  Article  16  the  ammunition  sold  must  have  been  issued  to  the  soldier  for  use  in 
the  military  service,  as  a  part  of  his  equipment  for  service  in  garrison  or  in  the  field.' 
See  notes  to  Article  60,  post. 
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the  TJ.  S.  magazine  carbine,  model  of  1896  by  firing  it  away  (or  by  casting 
it  away,  at  drill,  or  on  the  march,  etc.),  without  orders  or  authority  for 
such  expenditure  (or  for  such  disposition)  of  the  same. 

This  at  Camp , ,  on  the  — th  day  of ,  189 — . 

Article  17. 
(selling  clothing,  etc.) 

Charge. — Selling  clothing,  in  violation  of  the  17th  Article  of  War. 

Specification. — In  that  Private  A B ,  Company  P,  — th  Regi- 
ment of  Infantry,  TJ.  S.  Army,  did  sell  the  following  articles  of  uniform 
clothing  issued  to  him,  for  use  in  the  military  service,  viz. :  one  forage-cap, 

value  $ ;  one  woolen  blanket,  value  I ;  one  campaign  hat, 

value  I ;  total  value  of  articles  sold,  I . 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  17. 
(losing  or  spoiling  arms,  clothing,  etc,  through  neglect.) 

Charge. — Losing  accoutrements,  in  violation  of  the  17th  Article  of  War. 

Specification. — In  that  Private  C D ,  Company  F,  — th  Regi- 
ment of  Infantry,  TJ.  S.  Army,  did,  through  neglect,  lose  (or  spoil)  the 
following  articles  (of  clothing  or  accoutrements)  issued  to  him  for  use  in 

the  military  service,  viz. :  one  pistol-holster,  value  $ ;  one  sabre-belt, 

value  I — -— ;  total  value  of  articles  lost  (or  spoiled),  $ . 

This  at , ,  on  the  — th  day  of ,  189— 

Article  18.  , 

(laying  a  duty  or  imposition.) 

Charge. — Laying  an  imposition,  in  violation  of  the  18th  Article  of  War. 

Specification. — In  that  Major  T Y ,  — th  Regiment  of  Artillery, 

TJ.  S.  Army,  being  in  command  of  the  post  of , ,  did,  with- 
out authority  and  for  his  private  advantage,  require  one  R H ,  a 

civilian  engaged  in  bringing  fruit  and  vegetables  into  the  said  post,  for  the 

use  of  the  soldiers  serving  thereat,  to  pay  over  to  him,  the  said  Major  T 

Y ,  a  sum  of  money,  to  wit,  twenty-five  dollars  ($25.00),  for  the  privi- 
lege of  bringing  said  articles  into  the  said  post  for  the  use  of  the  soldiers 
constituting  the  garrison  of  the  same.1 

This  at , ,  on  the  — th  day  of ,  189—. 

1  This  Article  contemplates  "two  distinct  offenses:  (1)  Laying  a  duty  or  imposition 
upon  the  bringing  in  of  victuals,  etc. ;  (2)  Being  interested  in  the  sale  of  provisions,  and 
♦he  like.  The  first  offense  may  be  committed  by  a  commanding  officer  who  without 
proper  authority  lays  a  duty  or  imposition  upon  articles  of  the  Kind  described  which 
are  brought  into  a  garrison  for  the  use  of  the  soldiers,  and  it  Is  not  necessary  to  allege  or 
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Article  18. 
(being  interested  ik  the  sale  0*  articles.) 

Charge. — Being  interested  in  the  sale  of  liquors,  in  violation  of  the  18th 
Article  of  War. 

Specification. — In  that  Captain  B G ,  — th  Regiment  of  Infan- 
try, U.  S.  Army,  commanding  Fort , ,  did  exact  and  receive 

from  one  S T ,  a  civilian  (or  from  a  person,  or  persons,  acting  in 

his  behalf),  a  sum  of  money,  to  wit,  one  hundred  and  ten  dollars  ($110.00), 

in  consideration  of  his  having  allowed  (or  allowing)  the  said  S — —  T 

(or  persons  acting  in  his  interest  and  behalf)  to  bring  in  and  sell  wine  and 
beer  for  the  use  of  the  soldiers  constituting  the  garrison  of  the  same. 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  19. 

Charge. — Using  disrespectful  words  against  the  President  of  the  United 
States. 

Specification. — In  that  Major  R T ,  — th  Regiment  of  Cavalry, 

U.  S.  Army,  did  publicly  make  use  of  the  following  disrespectful  words 
against  the  President  of  the  United  States,  to  wit  (here  insert  the  language 
used,  exactly  as  uttered,  if  printed  or  published,  otherwise  in  substance,  but 
with  sufficient  precision  to  enable  the  court  to  determine  its  character). 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  20. 

Charge. — Disrespectful  behavior  toward  his  commanding  officer,  in 
-violation  of  the  20th  Article  of  War. 

Specification. — In  that  Captain  T Y ,  — th  Regiment  of  Infan- 
try, U.  S.  Army,  did  behave  himself  disrespectfully  toward  his  commanding 

•officer,  Colonel  H W ,  — th  Regiment  of  U.  S.  Infantry,  by  saying 

to  him  (here  insert  the  disrespectful  language — the  exact  words  employed, 
if  possible,  otherwise  the  substance  of  the  language  used.  If  the  disrespect 
consists  in  words  or  utterances,  not  addressed  to  the  commanding  officer  of 
the  accused,  but  of  words  used  about  or  referring  to  such  commanding 
officer,  the  specification  should  be  correspondingly  modified  and  should  read 
"  by  saying  about  him,"  or  "  did  make  use  of  the  following  language  in 
referring  to  him,"  etc.). 

• 

prove  that  such  articles  were  brought  in  for  the  purpose  of  being  sold,  or  that  they 
were  sold  or  otherwise  disposed  of.  The  second  offense  consists  in  being  interested  in 
the  sale  of  the  victuals,  liquors,  or  olher  necessaries  of  life  thus  brought  into  a  post,, 
.garrison,  or  camp  for  the  use  of  the  troops  of  the  United  Slates. 
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Or,  by  addressing  to  him  the  following  communication  in  writing  (here 
insert  the  written  communication). 

Or,  by  publishing  in  the ,  a  newspaper  published  in f 

,   the   following    article,  to  wit   (here    set    forth  the   article  as 


published).1 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  21. 
(striking  a  superior  officer.) 

Charge. — Striking  his  superior  officer,  in  violation  of  the  21st  Article  of 
War. 

Specification. — In  that  Private  W M ,  Company  F,  — th  Regi- 
ment of  Cavalry,  did  strike  his  superior  officer.  Captain  C B ,  — th 

Regiment  of  Cavalry,  with :  (here  set  forth,  fully,  the  circumstances 

of  the  assault,  describing  the  weapon  or  instrument  used  in  inflicting  the 
injury;  as  with  the  fist,  or  with  a  stick,  club,  firearm,  sword,  knife,  bayonet, 
etc.,  together  with  the  location  of  the  injury,  and  in  an  important  case  the 
amount  of  bodily  harm  inflicted,  as  causing  death  or  the  like.  Should  the 
striking  be  accompanied  by  abusive,  threatening,  or  insulting  language,  such 
language  should  be  embodied  in  the  specification,  preceded  by  the  words 
"  which  action  was  accompanied  by  most  abusive,"  or  "  most  insulting,"  or 

"  highly  threatening  "  "  language/'  etc.).     The  said  Captain  C B 

being  at  the  time  in  the  execution  of  his  office. 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  21. 
(drawing  or  lifting  a  weapon.) 

Charge. — Drawing  a  sabre  against  his  superior,  in  violation  of  the  21st 
Article  of  War. 

Specification. — In  that  Private  R 0 ,  Troop  G,  — th  Regiment 

of  Cavalry,  XT.  S.  Army,  did  draw  his  sabre  and  did  raise  the  same  against 

his  superior  officer,  Lieutenant  W M— * — ,  — d  Regiment  of  Cavalry, 

TJ.  S.  Army,  the  said  Lieutenant  "W M being  at  the  time  in  the 

execution  of  his  office.' 

This  at , ,  on  the  — thday  of ,  189 — . 

1  Where  the  disrespectful  conduct  consists  in  behavior  only,  the  particular  acts  or 
omiflsions  constituting  such  behavior  are  to  be  fully  set  forth  and  described. 

*  Three  offenses  involving  either  actual  or  intended  violence  are  described  and 
created  in  this  Article:  (1)  Striking  a  superior  officer;  (2)  Drawing  or  lifting  up  a  weapon 
against  him;  (8)  Offering  violence  against  him.  The  offenses  thus  created  have  a  single 
element  in  common — the  officer  against  whom  the  violence  is  directed  must  be  * '  in  the 
execution  of  his  office" — a  status  in  general  equivalent  to  that  of  being  "on  duty/'  in 
the  ordinary  acceptation  of  that  term.    The  first  of  the  offenses  above  named,  that  of 
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-  ■  •  Aeticle  81. 

(offebiko  violence  to  superior.) 

.'  Charge. — Offering  Violence  to  his  superior,  in  violation  of  the  21st 
Article  of  War. 

Specification. — In  that  Private  R T ,  Company  E,  — th  Regi- 
ment of  Infantry,  TJ.  S.  Army,  did  offer  violence  to  his  superior,  Lieutenant 

H G ,  — th  Regiment  of  Infantry,  the  said  Lieutenant  H Q 

being  in  the  execution  of  his  office,  by  (here  set  forth  the  circumstances  of 
the  assault  or  offer  of  violence;  as,  by  attempting  to  strike  the  superior, 
pointing  k  firearm,  or  shaking  the  fist  at  him,  accompanied  by  threats  or 
menaces;  attempting  to  interfere  with  or  obstruct  his  movements,  or 
impeding  or  hindering  him  in  the  performance  of  his  duty.  If  the  offer  to 
do  violence  be  accompanied  by  threatening,  insulting,  or  abusive  language, 
the  fact  that  such  language  was  used  should  be  embodied  in  the  specifica- 
tion, preceded  by  the  words  "  which  action  was  accompanied  by  threaten- 
ing or  highly  abusive  language";  if  specific  threats  were  employed,  they 
should  be  incorporated  in  the  specification,  the  exact  language  used  being 
stated,  or  its  substance  set  forth  with  sufficient  accuracy  to  enable  the  court 
to  determine  its  character  and  importance  as  all  element  of  the  offense).1 

This  at , ,  on  the  — th  day  of  -^ ,  1.89—. 

Article  21. 
(disobedience  of  verbal  order.) 

Charge. — Disobedience  of  orders,  in  violation  of  the  21st  Article  of  War. 

Specification. — In  that  Private  T Y ,  Company  G,  — th  Regi- 
ment of  Infantry,  TJ.  S.  Army,  having  received  a  lawful  command  from  his 
superior  officer,  Second  Lieutenant  K T ,  — th  Regiment  of  Infan- 
try, to  (here  insert  order  exactly  as  given  or  transmitted,  or  in  substance), 
did  willfully  disobey  the  said  order. 

This  at , ,  on  the  — th  day  of ,  189—. 

striking  a  superior  officer,  corresponds  to  the  criminal  offense  of  "  assault  and  battery, " 
and  it  is  essential  to  its  existence  that  actual  violence,  it  matters  not  how  slight,  should 
be  inflicted.  The  second  constitutes  a  particular  form  of  "  assault "  as  that  term  is  known 
to  the  common  law  ;  that  is,  an  offer  of  violence  which  atops  short  of  the  actual  in- 
fliction  of  physical  injury.  While  it  was  probably  contemplated  in  the  framing  of  this 
Article  that  the  "weapons"  used  would  be  those  appropriate  to,  or  such  as  are  com- 
monly used  in  the  military  service,  it  is  sufficient  to  constitute  an  offense  under  this 
clause  of  the  Article  if  any  weapon,  of  whatever  character,  be  drawn  or  lifted  up  against 
a  superior  officer.  The  third  offense,  that  of  offering  violence  to  a  superior  officer,  is 
more  general  in  character  than  that  last  described,  and  includes  all  "assaults,"  techni- 
cally speaking;  that  is,  all  attempts  to  do  violence,  of  whatever  character,  which  fall  short 
of  the  actual  Infliction  of  physical  injury.  While,  as  has  been  seen,  mere  abusive  words 
do  not  of  themselves  constitute  an  assault  or  offer  of  violence,  under  the  terms  of  the 
Article,  language  of  a  threatening  or  menacing  character*  if  accompanied  by  a  present 
capacity  and  intention  to  carry  the  threats  or  menaces  into  effect,  is  chargeable  under 
the  Article  equally  with  other  offers  of  violence. 
1  See  note  to  preceding  form. 
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Article  21. 
(disobedience  of  written  order.) 

Charge. — Disobedience  of  orders,  in  violation  of  the  21st  Article  of  War. 

Specification. — In  that  Captain  G H ,  — d  Regiment  of  Cavalry, 

TJ.  S.  Army,  having  received  from  his  superior  officer,  Colonel  T . 

E ,  — d  Regiment  of  Cavalry,  a  lawful  command  in  writing  in  the  fol- 
lowing words  and  figures,  to  wit  (here  insert  the  order  in  writing),  did 
willfully  disobey  the  same. 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  22. 
(causing  a  mutiny.) 

Charge. — Causing  a  mutiny,  in  violation  of  the  22d  Article  of  War. 

Specification. — In  that  Sergeant  J L ,  Troop  L,  — th  Regiment' 

of  Cavalry,  U.  S.  Army,  being  present  with  his  troop,  did  begin,  excite, . 

cause,  and  join  in  a  mutiny  against  the  authority  of  Captain  H J , 

— th  Regiment  of  Cavalry,  commanding  the  said  troop,  by  placing  himself 
at  the  head  of  a  portion  of  the  said  troop,  and  seizing,  or  causing  to  be ' 

seized  and  unlawfully  imprisoned  or  confined,  the  person  of  Captain  H 

J ,  commanding  the  said  Troop  L,  — th  Regiment  of  Cavalry. 

This  on  the  North  Platte  River,  near  Sidney,  Nebraska,  on  the  — th 
day  of ,  189—. 

Article  22. 

(joining  in  a  mutiny.)1 

Charge. — Joining  in  a  mutiny,  in  violation  of  the  22d  Article  of  War. 

Specification. — In  that  Sergeant  T R ,  Corporal  Y H , 

Troop  L,  — th  Regiment  of  Cavalry,  U.  S.  Army,  Private  E T , . 

Troop  L,  — th  Regiment  of  Cavalry,  U.  S.  Army,  Private  R 1 , 

1  Where  a  single  offense  is  committed  by  several  persons,  as  principals  or  accessories, 
with  a  joint  intent  and  a  common  purpose,  the  offenders  in  their  several  degrees  may  be 
joined  in  the  charges  and  specifications,  and  may  be  Jointly  tried.  The  words  necessary 
to  accomplish  such  joinder  in  the  several  allegations  or  the  specifications  are  "they 
and  each  of  them  "—as  M  that  A.  B.,  C.  D.,  E.  P.,  G.  H.,  I.  J.,  and  each  of  them,  did/* 
etc. ;  in  later  references  to  the  joint  accused  in  the  specification  they  may  be  referred 
to  as  '•  they  and  each  of  them  "  or  "  them  and  each  of  them."  The  findings  and  sen- 
tence should  also  be  similarly  framed;  as,  for  example,  that  "the  court,  having  maturely  - 
considered  the  evidence  adduced,  finds  the  accused  A.  B.,  C.  D.f  E.  F.,  and  G.  H.,  and 
each  of  them,  as  follows:  Of  the  first  specification,  guilty,"  etc.;  and  in  the  sentence 
"  and  the  court  does  therefore  sentence  them  [where  the  sentence  is  the  same  in  each 
case]  and  each  of  them  to  be,"  etc.  If  the  sentences  are  not  the  same  in  all  cases,  each  of 
the  accused  should  be  awarded  a  separate  sentence.* 

*  Accused  persons  will  not  be  joined  In  the  same  charge*  nor  tried  on  joint  charges,  unless  for  con- 
cert of  action  in  an  offense.    To  warrant  the  joining  of  several  persons  in  the  same  charge,  the  offense  ~ 
must  be  such  as  requires  for  its  commission  a  combination,  and  must  have  been  committed  In  concert, 
In  pursuance  of  a  common  Intent.    Manual  for  Courts-martial,  16,  par.  6. 
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Troop  L,  — th  Regiment  of  Cavalry,  etc.  (here  name  all  participants  in  the 
mutinous  act),  and  each  of  them,  while  engaged  in  the  pursuit  of  hostile 

Indians,  did  join  in  a  mutiny  against  the  authority  of  Captain  H J , 

— th  Regiment  of  Cavalry,  commanding  Troop  L,  — th  Regiment  of 
Cavalry,  TJ.  S.  Army,  and  did  seize  or  assist  in  seizing,  and  did  unlawfully 
confine  and  restrain,  or  assist  in  confining  and  restraining,  the  person  of 

Captain  H J ,  — th  Regiment  of  Cavalry,  the  commanding  officer 

of  the  said  troop. 

This  at , ,  on  the  — th  day  of ,  189 — 

Article  23. 

Charge. — Failing  to  suppress  a  mutiny,  in  violation  of  the  23d  Article 
of  War. 

Specification. — In  that  Sergeant  E T ,  Troop  C,  — th  Regiment 

of  Cavalry,  being  in  charge  of  the  herd  guard  of  the  said  troop,  and  being 

present  at  a  mutiny  against  the  authority  of  Captain  H J ,  — th 

Regiment  of  Cavalry,  commanding  said  troop,  did  fail  to  use  his  utmost 
endeavor  to  suppress  the  same,  but  did  assemble  the  herd  guard  under  his 
command  and  did  cause  the  same  to  quit  the  place  and  vicinity  of  the  said 
mutiny  by  conducting  the  herd  under  his  charge  to  the  grazing-grounds  of 
the  said  troop. 

This  at , ,  on  the  — th  day  of ,  189—. 

Article  24. 

Charge. — Disobedience  of  orders,  in  violation  of  the  24th  Article  of  War. 

Specification. — In  that  First  Lieutenant  T Y ,  — d  Regiment  of 

Infantry,  U.  S.  Army,  being  present  at  and  participating  in  a  serious  fray 
in  the  barracks  of  Company  D,  — d  Regiment  of  Infantry,  and  having 
utterly  failed  and  neglected  to  use  the  authority  vested  in  him  by  law  for 
the  suppression  of  said  fray,  and  having,  in  consequence  of  such  participation 
in  said  fray,  been  ordered  to  his  quarters  in  arrest  by  Second  Lieutenant 

E J ,  — th  Regiment  of  Cavalry,  did  refuse  to  obey  such  lawful 

order  (or  to  observe  the  arrest  thus  lawfully  imposed.) ' 

This  at , ,  on  the  — th  day  of ,  189—. 

1  A  somewhat  extreme  case  is  indicated  in  the  form  of  charge  above  given.  The 
operation  of  the  34th  Article  is  to  eliminate,  in  a  case  of  emergency,  all  distinctions  of 
rank  among  officers  in  respect  to  the  duty  of  parting  and  quelling  quarrels,  frays,  and 
disorders,  and  to  confer  upon  all  officers,  commissioned  and  non-com  missioned,  the  power 
to  arrest  officers,  which  is  in  all  other  cases  restricted  by  the  operation  of  the  65th 
Article  to  commanding  officers  alone.  The  24th  Article,  therefore,  confers  upon  sv 
senior  the  right  to  arrest  an  officer  of  inferior  rank  and,  in  a  proper  case  of  emergency, 
operates  to  authorize  an  inferior  to  place  an  officer  of  superior  rank  in  arrest.  See,  also, 
Article  24.  in  the  chapter  entitled  Tub  Articles  of  War. 

The  24th  Article,  while  it  provides  a  method  of  parting  frays  and  quarrels  and  of 
repressing  disorders,  does  not  give  to  such  acts  the  character  of  specific  offenses  or  confer 
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Article  25. 

This  Article  forbids,  in  express  terms,  the  use  of  reproachful  or  insulting 
speeches  and  gestures,  and  provides  a  method  of  procedure  with  a  view  to 
put  an  instant  end  to  the  conduct  thus  prohibited.  The  Article  stops  short, 
however,  of  creating  a  separate  offense  which  shall  be  chargeable  as  a  viola- 
tion of  this  particular  Article  of  War.  Conduct  of  the  character  which  is 
prohibited  in  the  Article  will,  if  it  be  regarded  as  prejudicial  to  military 
discipline,  be  chargeable  under  the  62d  Article.1 

Aeticle  26.' 
(sending  a  challenge.) 

Charge. — Sending  a  challenge  to  fight  a  duel,  in  violation  of  the  26th 
Article  of  War. 

Specification. — In  that  Captain  A B ,  — th  Eegiment  of  Infantry, 

TJ.  S.  Army,  did  send  a  challenge  to  fight  a  duel  to  Lieutenant  C 


H ,  — d  Regiment  of  Artillery,  U.  S.  Army;  the  said  challenge  being  in 

substance  a  verbal  invitation  to  repair  to , ,  on  a  day  named, 

for  the  purpose  of  giving  to  him,  the  said  Captain  A B ,  satisfaction 

for  an  injury  alleged  to  have  been  received  at  the  hands  of  the  said  Lieu- 
tenant C — --  H ;  the  said  invitation  being  conveyed  to  the  said  Lieuten- 
ant C H- by  Lieutenant  H M ,  of  the  Corps  of  Engineers. 

This  at  or  ift&r , ,  on  or  about  the  — th  day  of , 

189—. 

Or,  if  the  challenge  be  in  writing,  the  following  form  may  be  used: 

"did  send,  or  cause  to  be  sent,  to  Lieutenant  H C ,  — d  Regiment 

of  Artillery,  U.  S.  Army,  a  challenge,  in  writing,  to  fight  a  duel,  in  the 
following  words  and  figures,  to  wit: n     (Here  insert  the  written  challenge.) 

This  at , ,  on  the  — th  day  of ,  189 — . 


jurisdiction  for  their  trial  upon  any  one  of  the  several  military  tribunals.  The  offense 
of  creatine,  inciting,  or  taking  part  in  a  quarrel,  fray,  or  disorder,  being  prejudicial  to 
military  discipline,  is  chargeable  as  such  under  the  62d  Article.  The  last  clause  of  th* 
Article,  however,  creates  a  specific  offense  of  disobedience,  which  is  triable  under  the 
24th  Article. 

1  For  forms  of  charges,  etc..  see  Article  G2. 

*  The  offense  of  fighting  a  duel  is  neither  specifically  described  nor  explicitly  made 
punishable  in  the  Articles  of  War.  The  offense  committed  by  those  who  engage  in  a 
duel  will  be  determined  by  the  circumstances,  and  to  some  extent  by  the  consequences, 
in  each  case.  Participation  in  a  voluntary  fight  or  duel,  being  conduct  prejudicial  to 
military  discipline,  is  chargeable  under  the  62d  Article.  If  death  results,  the  offense  is 
by  statute  in  most  jurisdictions  either  murder  or  manslaughter.  Murder  being  a  capital 
offense  is  not  triable  under  the  62d  Article,  and  the  offense,  if  chargeable  as  such,  can 
only  be  tried  by  a  civil  court  of  competent  jurisdiction.  In  time  oi  war  duelling,  if  it 
results  in  homicide,  is  chargeable  under  the  68tb  Article. 
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Abtiole  26. 

Charge. — Accepting  a  challenge  to  fight  a  duel,  in  violation  of  the  26th 
Article  of  War. 

Specification.— In  that  Captain  H R ,  — d  Regiment  of  Artillery, 

TJ.  S.  Army,  having  been  challenged  by  Lieutenant  R Q ,  — th 

Regiment  of  Artillery,  to  fight  a  duel  (or,  having  received  a  challenge  in 
writing  to  fight  a  duel,  in  the  following  words  and  figures,  to  wit:  here 
insert  the  written  challenge),  did  accept  the  same,  in  a  verbal  message  sent  to 

the  said  Lieutenant  R 6 by  the  hands  of  Captain  T C , 

— d  Regiment  of  Cavalry  (or,  did  accept  the  same,  by  sending  or  causing  to 

be  sent  to  the  said  Captain  G an  acceptance  of  the  same,  in  writing,  in 

the  following  words  and. figures,  to  wit:  here  insert  the  written  acceptance). 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  27. 

Charge. — Suffering  a  person  to  go  forth  to  fight  a  duel,  in  violation  of 
the  27th  Article  of  War. 

Specification. — In  that  Captain  C D ,  — th  Regiment  of  Infan- 
try, being  post  officer  of  the  day  at  Port , ,  on  the  — th  day 

of ,  189 — ,  and,  as  Buch  officer  of  the  day,  being  the  commander  of  the 

jjuard  at  the  said  Port : — ,  did  permit  Lieutenant  T H ,  — d 

Regiment  of  Artillery,  TJ.  S.  Army,  to  go  forth  from  the  said  post  of 
, ,  for  the  purpose  of  fighting  a  duel. 

This  at , ,  on  the  —  day  of ,  189—. 

Abtiole  28. 

Charge.— Upbraiding  another  officer  for  refusing  a  challenge,  in  violation 

of  the  28th  Article  of  War. 

Specification.— In  that  Captain  J- —  S ,  — th  Regiment  of  Cavalry, 

U.  S.  Army,  did  upbraid  and  reproach  Lieutenant  T A ,  — d  Regi- 
ment of  Artillery,  for  refusing  to  accept  a  challenge  to  fight  a  duel.  (If  the 
communication  be  in  writing  it  should  be  inserted  as  indicated  in  the  forms 
given  under  the  26th  and  27th  Articles  of  War.) 

This  at  Fort , ,  on  the  — th  day  of ,  189—. 

Article  31. 

Charge. — Lying  out  of  quarters,  in  violation  of  the  31st  Article  of  War. 

Specification.— In  that  Sergeant  G S ,  Company  G,  — th  Regi^ 

ment  of  Infantry,  TJ.  S.  Army,  did,  without  leave  from  his  superior  officer, 
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lie  out  of  his  quarters  at  Fort , ,  on  the  night  of  the  — th  day 

of ,  189—. 

This  at , .    (Here  insert  the  place  at  which  the  offense 

was  committed.) 

Article  32. 

Charge. — Absence  without  leave,  in  violation  of  the  32d  Article  of  War. 

Specification. — In  that  Private  F H ,  Battery  D,  — th  Regiment 

of  Artillery,  U.  S.  Army,  did  absent  himself  from  his  company,  without 

leave  from  his  commanding  officer,  from  —  a.m.  on — th,  1892,  to 

—  p.m.  on th,  1892.  * 

This  at , . 

•*•      ~ 

Article  32. 
(overstaying  pass.) 

Charge. — Absence  without  leave,  in  violation  of  thfe  32d  Article  of  War. 

Specification. — In  that  Private  F R ;  Light;  Battery  D,  — th 

Regiment  of  Artillery,  U.  S.  Army,  having  received  permission  to  be  absent 
from  his  battery  from  9  a.m.  August  2d,  1896,  until  2  p.m.  August  3d, 
1896,  did  fail  to  return  at  the  expiration  of  said  permission,  and  did  absent 
himself  from  his  company,  without  leave  from  his  commanding  officer,  from 
2  p.m.  August  3d,  1896,  until  3  a.m.  August  4th,  1896.  : 

This  at  or  near ,  — • 

Article  33. 

Charge. — Failing  to  repair  to  place  of  rendezvous,  in  violation  of  the  33d 
Article  of  War. 

Specification. — In  that  Private  W H ,  Company  G,  — th  Regi- 
ment of  Infantry,  TJ.  S.  Army,  not  being  prevented  by  sickness  or  other 
necessity,  did  fail  to  repair  to  the  place  of  rendezvous  appointed  by  his  com- 
manding officer,  Captain  W S ,  — th  Regiment  of  Infantry,  U.  S. 

Army,  for  the  retreat  roll-call  of  his  company. 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  34. 

Charge. — Being  found  one  mile  (or  more  than  one  mile)  from  camp, 
without  leave  in  writing  from  his  commanding  officer,  in. violation  of  the 
34th  Article  of  War. 

Specification. — In  that  Private  E R ,  Company  E,  — th  Regi- 
ment of  Infantry,  U.  S.  Army,  was  found  at ,  one  mile  (or  more 

1  It  will  be  observed  that  the  offense  here  described  can  be  committed  by  enlisted  men 
only.  Absence  without  leave,  in  whatever  form  it  may  assume,  is,  if  committed  by  a 
commissioned  officer,  chargeable  under  tlu*.  63d  Article. 
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than  one  mile)  from  camp,  without  leave  in  writing  from  his  commanding 
officer. 

This  at , ,  on  the  — th  day  of ,  189 — . 

Abticle  35. 

Charge. — Failing  to  retire  to  his  tent  at  the  beating  of  retreat,  in  viola- 
tion of  the  35th  Article  of  War. 

Specification. — In  that  Private  L Q ,  Company  — ,  — th  Regi- 
ment of  Infantry,  U.  S.  Army,  did  fail  to  retire  to  his  tent  in  the  camp  of 
his  company  on  the  North  Fork  of  the  Republican  River,  Kansas,  at  the 
beating  of  retreat  on  the  — th  day  of >  189 — • 

This  at . 

Article  36. 
(hirixg  another  to  do  duty.) 

Charge. — Hiring  another  to  do  his  duty,  in  violation  of  the  36th  Article 
of  War. 

Specification. — In  that  Private  T M ,  Company  D,  — th  Regi- 
ment of  Infantry,  TJ.  S.  Army,  having  been  regularly  detailed  as  a  member 
of  the  kitchen  police  of  his  company,  did  hire  Private  0 K ,  Com- 
pany D,  — th  Regiment  of  Infantry,  TJ.  S.  Army,  to  do  his  duty  for  him,  as 
a  member  of  the  said  kitchen  police,  in  consideration  of  the  sum  of  one 
dollar  paid  to  the  said  Private  C K . 

This  at  Fort , ,  on  the  — th  day  of ,  189 — . 

Article  36. 
(being  hired  to  do  duty.) 

Charge. — Being  hired  to  do  duty,  in  violation  of  the  36th  Article  of 
War. 

Specification. — In  that  Private  C K ,  Company  D,  — th  Regi- 
ment of  Infantry,  U.  S.  Army,  having  agreed  with  Private  T M , 

Company  D,  — th  Regiment  of  Infantry,  TJ.  S.  Army,  in  consideration  of 

the  sum  of  one  dollar,  to  perform  duty  for  the  said  Private  T M as 

kitchen  police,  did  perform  the  said  duty,  in  pursuance  of  the  said  agree- 
ment with  Private  T M . 

This  at  Fort > ,  on  the  — th  day  of ,  189—. 

Article  37. 
(coiranvitfG  at  hiring  op  duty.) 

Charge. — Conniving  at  hiring  of  duty,  in  violation  of  the  37th  Article  of 
War. 
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Specification. — In  that  Sergeant  B W ,  Company  D,  — th  Regi- 

ment  of  Infantry,  U.  S.  Army,  being  in  charge  of  the  company  mess,  did 
connive  at    an  unlawful  hiring  by  authorizing   Private   T M , 


Company  D,   — th  Regiment  of  Infantry,  to  agree  with  Private  C 

K ,  Company  D,  — th  Regiment  of  Infantry,  to  perform  his  duty  as  a 

member  of  the  kitchen  police  of  the  said  Company  D,  — th  Regiment  of 

Infantry,  which  duty  was  actually  performed  by  the  said  Private  C 

K in  pursuance  of  such  unlawful  agreement. 

This  at  Port , ,  on  the  — th  day  of ,  189—. 

Article  37. 
(allowing  hieing  of  duty.) 

Charge. —Allowing  hiring  of  duty,  in -violation  of  the  37th  Article  of 
War. 

Specification. — In  that  Captain  N Y ,  commanding  Company  D,. 

— th  Regiment  of  Infantry,  TJ.  S.  Army,  having  been  informed,  officially, 

by  First  Sergeant  G A ,  Company  D,  — th  Regiment  of  Infantry, 

that  the  practice  of  hiring  duty  existed  among  the  enlisted  men  of  Company 
D,  — th  Regiment  of  Infantry,  and  it  having  further  been  officially  reported 

to  him,  by  Sergeant  T TJ ,  that,  upon  at  least  one  occasion,  Private 

T M ,  of  the  said  company,  had  hired  Private  C K to  do- 
duty  for  him  as  a  member  of  the  kitchen  police,  did  fail  to  put  a  stop  to  the 
said  practice,  but,  knowing  of  its  existence,  did  allow  it  to  continue. 

This  at  Port , ,  on  the  — th  day  of -,  189—. 

Aeticle  38. 
(drunk  ok  duty  as  commanding  officer.) 

Charge. — Drunkenness  on  duty,  in  violation  of  the  38th  Article  of  War.. 

Specification. — In  that  Major  T R ,  — d  Regiment  of  Artillery,. 

TJ.  S.  Army,  being  in  command  of  the  military  post  of  Port r 

,  did  become  drunk.1 

This  at  Port , ,  on  the  — th  day  of ,  189—. 

1  The  offense  described  in  this  Article  is  the  definite  one  of  "  being  found  drunk  on* 
duty  " — that  is,  discovered  to  be  drunk  while  engaged  in  the  performance  of  the  particular 
duty  set  forth  in  the  charges  and  specifications;  as  on  guard,  at  drill,  inspection,  parade, 
muster,  the  performance  of  extra  or  daily  duty,  or  even  at  a  roll-call.  If  the  accused 
appears  at  the  preliminary  formation  for  the  duty,  as  at  the  formation  of  the  guard 
detail  or  at  a  formation  for  parade  or  drill,  so  much  under  the  influence  of  liquor  as 
to  be  incapacitated  for  its  performance,  he  should  not  be  permitted  to  enter  upon  the 
execution  of  the  duty  in  question,*  but  should  be  proceeded  against,  under  the  62d 
Article,  for  appearing  at  such  formation  so  much  under  the  influence  of  intoxicating 
liquors  as  to  be  thereby  incapacitated  for  the  performance,  or  proper  performance,  of  the 
specified  duty.  If,  however,  his  condition  is  such  as  not  to  attract  notice  at  the  prelim- 
inary formation,  and  he  is  permitted  to  enter  upon  the  performance  of  the  duty,  and  is 
afterwards  found  to  have  become  drunk  prior  to  entering  upon  the  duty,  that  fact  will 
not  avail  in  defense,*  and  need  not  be  considered  by  the  court  as  a  mitigating  cir- 
cumstance. 

*  Dig.  J.  A.  Gen.,  86,  par.  1;  Manual  for  Courts-martial,  16,  par.  6. 
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Article  38. 
(dbunk  on  duty  as  surgeon,  or  staff  officer.) 

Charge. — Drunkenness  on  duty,  in  violation  of  the  38th  Article  of  War. 

Specification. — In  that  Captain  W H ,  Assistant  Surgeon,  Medical 

Department,  U.  S.  A.,  having  been  duly  assigned  to  duty  as  poet  sur- 
geon at  Fort , ,  and  being  in  execution  of  the  duties  of 

that  office,  did  become  drunk. 

This  at  Fort , ,  on  the  — th  day  of  ,  189 — . 

Article  38. 

Charge. — Drunkenness  on  duty,  in  violation  of  the  38th  Article  of  War* 

Specification. — In  that  Private  W E ,  Company  F,  — th  Regiment 

of  Infantry,  U.  S.  Army,  while  on  duty  (or,  being  on  duty)  as  a  member  of 
the  poBt  guard  (or,  while  on  duty  as  stable  guard  ;  or  while  at  drill,  etc), 
was  found  drunk.1 

This  at  Fort , ,  on  the  — th  day  of ,  189— ♦ 

Article  39. 
(sleeping  on  post.) 

Charge. — Sleeping  on  post,  in  violation  of  the  39th  Article  of  War. 

Specification. — In  that  Private  E Y ,  Troop  D,  — th  Begiment 

of  Cavalry,  XL  S.  Army,  being  on  duty  as  a  member  of  the  post  guard  (or 
stable  guard ;  or  camp  guard ;  or  outpost  or  picket  guard,  as  the  case  may  be), 
and  having  been  duly  posted  as  a  sentinel,  was  found  sleeping  upon  his 
post.' 

This  at  —  o'clock  p.m.,  on  the  — th  day  of  ,  189—% 

Article  39. 
(leaving  post.) 

Charge. — Leaving  post,  in  violation  of  the  39th  Article  of  War. 

Specification. — In  that  Private  E N" ,  Company  G,  — th  Begiment 

of  Infantry,  U.  S.  Army,  being  a  member  of  the  post  guard  (or  camp  or 
stable  guard,  etc.),  and  having  been  duly  posted  as  a  sentinel,  did  leave  his 
post  before  he  was  regularly  relieved. 

This  at  Fort , ,  at  —  A.M.,  on  the  — th  day  of , 

189—. 

1  The  form  sometimes  used  in  charring  this  offense,  that  the  accused  was  "  regularly 
detailed"  as  a  member  of  a  particular  guard,  though  correct,  is  unnecessary,  the 
regularity  of  the  detail  not  being  essential  as  an  allegation  in  the  specification. 
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Article  40. 

Charge. — Quitting  his  guard,  in  violation  of  the  40th  Article  of  War. 

Specification. — In  that  Corporal  6 H ,  Light  Battery  G,  — th 

Regiment  of  Artillery,  U.  S.  Army,  being  a  member  of  the  post  (stable  or 
picket)  guard  (or,  being  on  guard),  did,  without  urgent  necessity,  quit  his 
guard  without  leave  from  his  superior  officer. 

This  at  Port , ,  on  the  — th  day  of ,  189 — . 

Article  41. 

Charge. — Creating  (or  occasioning)  a  false  alarm,  in  violation  of  the 
41st  Article  of  War. 

Specification. — In  that  Sergeant  B T ,  Troop  F,  — th  Begiment 

of  Cavalry,  U.  S.  Army,  did  create  a  false  alarm  in  camp  by  causing  the 
"general "  to  be  sounded,  without  authority. 

This  in  the  camp  of  a  detachment  of  the  — th  Begiment  of  Cavalry,  on 

the  North  Fork  of  the  Canadian  Biver,  Texas,  on  the  — th  day  of , 

189—. 

Article  42. 
(cowardice,  misbehavior,  etc.) 

Charge.— Misbehavior  before  the  enemy,  in  violation  of  the  42d  Article 
of  War. 

Specification. — In  that  Captain  E 0 ,  — th  Begiment  of  Cavalry, 

U.  S.  Army,  being  in  command  of  Troop  A,  — th  Begiment  of  Cavalry,  and 
engaged  in  a  reconnaissance  (or,  "  conducting  a  reconnaissance ")  against 
the  enemy,  did  misbehave  himself  by  retiring  from  the  position  occupied  by 
his  troop,  in  contact  with  the  enemy  (or  did  run  away  from  the  position 
occupied  by  his  command,  etc.),  to  a  safe  position  in  the  rear,  from  which 
it  was  impossible  for  him  to  direct  the  movements  of  his  command  in  its 
operations  against  the  enemy. 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  42. 
(abandoning  a  post,  etc.) 

Charge. — Shamefully  abandoning  a  post,  in  violation  of  the  42d  Article 
of  War. 

Specification. — In  that  Major  W B ,  — th  Begiment  of  Infantry, 

IT.  S.  Army,  having  been  duly  assigned  to  command  the  cantonment  of 

,  a  most  important  and  critically  situated  post,  with  instructions  to 

resolutely  defend  the  same  (or,  to  defend  the  same  until  relieved;  or,  to 
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defend  the  same  to  the  last  extremity),  did,  in  yiolation  of  his  duty  and  of 
the  trust  reposed  in  him,  shamefully  abandon  the  post  which  he  was  com- 
manded to  defend,  by  moving  his  command  from  the  said  cantonment, 
without  orders,  or  authority  from,  or  consultation  with,  superior  military 
authority. 

This  at  Cantonment  ,  ,  on  the  — th  day  of  > 

189—. 

Aeticlb  48. 

Charge.— Compelling  a  surrender,  in  yiolation  of  the  43d  Article  of 
War.1 

Specification. — In  that  Captain  H B ,  commanding  Company  A, 

— th  Begiment  of  Infantry,  U.  S.  Army;  Captain  T B ,  command* 

ing  Company  C,  — th  Regiment  of  Infantry,  TJ.  8.  Army ;  Captain  F— 

W ,  commanding  Company  D,  — th  Begiment  of  Infantry,  tT.  S.  Army; 

and  First  Lieutenant  C T ,  commanding  Light  Battery  D,  — tb 

Begiment  of  Artillery,  U.  8.  Army,  they  and  each  of  them,  being  engaged, 

as  company  commanders,  in  the  defense  of  the  post  of  Fort , 

-,  which  post  was,  at  the  time,  besieged  by  the  enemy,  did  each  of 


them  make  use  of  violent  threats  and  menances  against  Colonel  H- 

D ,  — th  Begiment  of  Infantry,  XL  S.  Army,  commanding  the  said  post 

of  Fort , *-,  and  they  and  each  of  them  did  declare  and  say  to 

the  said  Colonel  D ,  commanding,  that  if  the  defense  of  the  said  post 

was  continued,  that  they,  and  each  of  them,  would  withdraw  their  commands 
from  the  place,  or  places,  which  they  and  each  of  th#m  had  been  duly 
assigned  to  defend,  and  did,  further,  violently  and  forcibly  demand  of  the 
said  commander  that,  unless  he  did,  forthwith,  enter  into  communication 
with  the  enemy,  with  a  view  to  the  immediate  surrender  of  the  post  under 
his  command,  that  they  and  each  of  them  would  withdraw  their  commands 
from  the  place  which  they  and  he  had  been  appointed  to  defend  (or,  that 
they  and  each  of  them  would,  with  force  and  arms,  compel  and  require  the 

said  Colonel  H D ,  commanding  the  said  post,  to  surrender  the  same 

to  the  enemy),  in  consequence  of  which  compulsion  by  force  the  said  Colonel 

H D was  compelled  to  surrender  and  did  surrender  the  post  of 

Fort , ,  to  the  enemy. 

This  at  Fort , ,  on  the  — th  day  of ,  189 — . 

Article  44. 

Charge. — Making  known  the  watchword,  in  violation  of  the  44th  Article 
of  War. 


1  The  allegation  of  criminality  above  given  is  in  form  a  joint  charge;    For  an 
explanation  of  joint  charges  see  note  to  Article  22.  page  651.  ante. 
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Specification. — In  that  Sergeant  F T ,  Company  F,  — th  Regi- 
ment of  Infantry,  TJ.  S.  Army,  being  a  member  of  the  guard,  did  make 

known  the  countersign  to  T Y ,  a  civilian,  not  entitled,  by  the  rales 

And  discipline  of  war,  to  receive  the  same. 

This  at , ,  on  the  — th  day  of ,  189—. 


Article  44. 

Charge. — Giving  a  parole  different  from  that  which  he  received,  in 
violation  of  the  44th  Article  of  War. 

Specification. — In  that  Captain  D M ,  — th  Regiment  of  Infan- 
try, U.  S.  Army,  being  officer  of  the  day  at  the  camp  of  his  regiment  in  the 
field,  did  presume  to  give  to  First  Lieutenant  G H ,  — th  Regi- 
ment of  Infantry,  TJ.  S.  Army,  the  officer  of  the  guard  in  the  said  camp  of 
the  — th  Regiment  of  Infantry,  a  parole  differing  from  that  furnished 

officially  to  the  said  Captain  D M by  the  commanding  officer  of 

his  regiment. 

This  at , ,  on  the  — th  day  of ,  189 — • 

Article  45. 
(believing  the  enemy.) 

Charge. — Relieving  the  enemy,  in  violation  of  the  45th  Article  of  War. 

Specification. — In  that  Major  T G ,  — th  Regiment  of  Cavalry, 

TJ.  S.  Army,  being  in  the  field  engaged  in  operations  against  the  enemy, 
did  relieve  the  said  enemy  with  victuals  by  furnishing,  or  causing,  or 
Allowing  him  to  be  furnished  with  a  quantity  of  provisions,  to  wit,  with  two 
thousand  (2000)  pounds  of  hard  bread. 

This  at , ,  on  the  — th  day  of ,  189 — • 

Article  45. 
(harboring  an  enemy.) 

Charge. — Harboring  an  enemy,  in  violation  of  the  45th  Article  of  War. 

Specification.— In  that  Major  T Y ,  — th  Regiment  of  Cavalry, 

•commanding  an  outpost  in  the  presence  of  the  enemy,  did  knowingly  har- 
bor and  protect  an  enemy,  by  receiving  and  entertaining  in  his  camp,  and 

afterward  permitting  to  return  to  his  own  lines,  one  Captain  R £ , 

an  officer  in  the  military  service  of ,  with  which  the  United  States 

were  at  war. 

This  at , ,  on  the  — th  day  of ,  189 — . 
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Article  46. 


Charge. — Corresponding  with  the  enemy,  in  violation  of  the  46th 
Article  of  War. 

Specification. — In   that    Captain    6 H ,  — th    Regiment    of 

Cavalry,  being  in  command  of  an  outpost  in  the  presence  of  the  enemy,  did 
without  authority  send,  by  means  of  a  flag  of  truce,  a  communication  in 
writing  to  the  commanding  officer  of  the  enemy  in  his  immediate  front,  the 
said  communication  being  in  the  following  words  and  figures,  to  wit  (here 
insert  the  written  communication),  and,  in  reply  to  the  same,  did  receive 
from  the  said  enemy  a  communication  in  writing,  in  the  following  words 
and  figures,  to  wit  (here  insert  the  written  reply). 

This  at ,  on  the  — th  day  of ,  189 — . 

Article  47. 

Charge.— Desertion,  in  violation  of  the  47th  Article  of  War. 

Specification. — In  that  Private  A B ,  Company  — ,  — th  TJ.  S. 

Infantry,  a  soldier  in  the  service  of  the  United  States, '  did  desert  the  same 

at ,  on  or  about  the of ,  18 — ,  and  did  remain  absent 

in  desertion  until  he  was  apprehended  (or  until  he  surrendered  himself), 
at ,  on  or  about  the of .  18 — .  * 


Article  49. 

Charge. — Quitting  his  post,  on  tender  of  resignation,  in  violation  of  the 
49th  Article  of  War. 

Specification. — In  that  Lieutenant  L H ,  — th  Eegiment  of 

Cavalry,  U.  S.  Army,  having  tendered  the  resignation  of  his  commission  as 
a  first  lieutenant  in  the  — th  Regiment  of  Cavalry,  TJ.  S.  Army,  did  on  the 

— th  day  of ,  189 — ,  without  leave  from  proper  authority,  and  prior 

to  due  notice  having  been  received  of  the  acceptance  of  the  same,  quit  his 

1  This  form  is  applicable  either  Id  case  a  soldier  has  "  received  pay"  or  has  been 
"duly  enlisted."  Id  either  case  the  "statement  of  service"  will  euable  the  court  to 
determine  as  to  the  statute  of  limitation  and  proper  punishment  See  Manual  for 
Courts-martial,  page  82,  par.  10,  and  page  58. 

*  If  a  soldier  deserts  and  enlists  in  another  troop  he  should  be  charged  with  desertion 
under  the  47th  Article,  and  also  with  "  fraudulent  enlistment,  to  the  prejudice  of  good 
order  and  military  discipline,"  under  the  62d.*  The  specification  to  the  latter  charge 
should  read  as  follows  ; 

"In  that  Private  A B ,  Company  — ,  — th  Infantry,  a  soldier  in  the  service  of 

the  United  States,  did,  without  a  discbarge  from  said  regiment  of  infantry,  fraudulently 

enlist  in  Troop , TJ.  8.  Cavalry,  at ,  on  the of ,  18—,  under  the 

name  of . 


*  See  50th  A.  W.  and  G.  O.  57.  A.  G.  O.,  1888.     For  definition  of  "  fraudulent  enlistment," 
Manual  for  Courts-martial,  page  12,  note  4. 
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poet  and  proper  duties,  with  the  intent  to  remain  permanently  absent  there- 
from. (If  the  absence  was  terminated  by  the  arrest  or  surrender  of  the 
offender,  add  "and  did  remain  absent  in  desertion  until  , , 

189 — ,  when  he  was  apprehended  at **;  or  "  surrendered  himself  at 

»\ 


This  at 


Abticle  50. 
(becbivinq  ob  entertaining  a  dbsebteb.) 

Charge. — Enlisting  a  deserter,  in  violation  of  the  50th  Article  of  War. 

Specification. — In  that  First  Lieutenant  J T- — ,  — th  Regiment  of 

Infantry,  U.  S.  Army,  post  recruiting  officer  at  Fort  Y , , 

did  enlist  C H in  Troop  G,  — th  Regiment  of  Cavalry,  knowing 

the  said  C H to  be  a  deserter  from  Light  Battery  D,  — th  Regi- 
ment of  Artillery,  U.  S.  Army. 

This  at  Fort , on  the  — th  day  of ,  189 — . 

Article  50. 
(failing  to  confine  deserter,  etc.) 

Charge. — Failing  to  confine  deserter,  in  violation  of  the  50th  Article 
of  War. 

Specification. — In  that  First  Lieutenant  J T ,  — th  Regiment  of 

Infantry,  U.  S.  Army,  having  been  informed  that  Private  C H ,  an 

enlisted  man  under  his  command,  was  a  deserter  from  Light  Battery  D, 
— th  Regiment  of  Artillery,  TJ.  S.  Army,  did  wholly  fail  and  neglect  to 
cause  the  said  deserter  to  be  confined,  and  did  also  fail  and  neglect  to  give 
notice  thereof  to  the  corps  in  which  the  said  deserter  last  served. 

This  at ,  on  the  — th  day  of ,  189 — . 

Article  51. 
(advising  to  desbbt.) 

Charge. — Advising  desertion,  in  violation  of  the  51st  Article  of  War. 

Specification. — In  that  Private  R T ,  Company  E,  — th  Regi- 
ment of  Infantry,  U.  S.  Army,  did  advise  Private  F W ,  Company 

F,  — th  Regiment  of  Infantry,  to  desert  the  military  service  of  the  United 
States. 

This  at , ,  on  the  — th  day  of ,  189 — . 
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Article  51. 
(pbb8uading  to  desert.) 

Charge. — Persuading  a  soldier  to  desert,  in  violation  of  the  51st  Article 
•of  War. 

Specification. — In  that  Private  R Y ,  Company  D,  — th  Regi- 
ment of  Infantry,   TJ.  S.  Army,  did  advise  and  persuade  Private  £ — — 

M ,  Company  F,  — th  Regiment  of  Infantry,  a  duly  enlisted  soldier,  to 

desert  the  military  service  of  the  United  States,  in  consequence  of  which 

.advice  and  persuasion  the  said  Private  E M did,  subsequently, 

i»  wit,  on  the  — th  day  of ,  189 — ,  desert  the  said  military  service. 

This  at , ,  on  the  — th  day  of ,  189—. 

Article  52. 

The  procedure  under  this  Article  is  summary  in  character.  The  offense, 
if  committed  by  an  officer,  may  have  been  observed  by  the  commanding 
officer  himself,  in  which  case  no  investigation  would  seem  to  be  necessary; 
or,  it  may  have  been  brought  to  the  attention  of  the  commanding  officer 
in  the  form  of  a  report  submitted,  in  the  usual  manner,  by  a  commis- 
sioned officer  of  the  army,  in  which  event  the  matter  should  be  made  the 
subject  of  proper  official  inquiry.  If  the  fact  that  an  offense  under  the 
Article  has  been  committed  is  substantiated  by  the  inquiry,  a  statement  of 
.such  fact  should  be  submitted,  by  the  proper  commander,  to  a  general 
•court-martial,  if  such  a  tribunal  be  in  session  at  the  post.  The  duty  of 
framing  and  administering  the  reprimand  devolves,  under  the  Article,  on 
the  president  of  the  court;  and  is  administered,  in  the  presence  of  the 
•court,  at  one  of  its  regular  sessions,  or  at  a  special  session  convened  for  the 
purpose.  The  record  should  set  forth  the  nature  and  character  of  the 
offense,  as  shown  by  the  statement  made  to  the  court  by  the  commanding 
officer,  and  a  literal  copy  of  the  reprimand  administered;  it  should  also 
show  that  the  accused  was  present  during  the  administration  of  the  repri- 
mand. The  procedure  in  the  case  of  an  enlisted  man  is  fully  set  forth  in 
.the  text  of  the  Article. 

Article  54. 

Charge. — Refusing  (or  omitting)  to  see  justice  done,  in  violation  of  the 
54th  Article  of  War. 

Specification. — In  that  Major  J K ,  — th  Regiment  of  Infantry, 

TJ.  S.  Army,  being  in  command  of  a  detachment  of  troops  of  the  United 
States  Army  on  the  march,  and  complaint  having  been  duly  made  to  him, 
hj  (or  in  behalf  of)  A B— — ,  a  citizen  of  the  United  States,  that  cer- 
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tain  members  of  his  command,  to  wit:  (the  offenders  should  be  named  and 
identified,  if  practicable,  otherwise  the  specification  should  allege  that  the 
offenden  were  "to  the  complainant  unknown")  had  beaten,  robbed,  and 
otherwise  ill-treated  him,  did  wholly  fail  and  omit  (or  did  refuse)  to  see 
justice  done  to  the  said  complainant  (or  reparation  made  to  the  said  com- 
plainant). 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  55. 
(committing  waste.) 

Charge. — Committing  waste,  in  violation  of  the  55th  Article  of  War. 

Specification. — In  that  Sergeant  T Y ,  Troop  A,  — th  Regiment 

of  Cavalry,  U.  S.  Army,  being  in  command  of  a  detachment  of  the  — th 
Regiment  of  Cavalry,  acting  as  train-guard,  did  commit  waste  in  an  incloeure 

belonging  to  A B.   C ,  an  inhabitant  of  the  United  States,  by 

cutting  down  and  destroying  a  quantity  of  standing  timber  in  the  said 
inclosure,  the  said  waste  not  being  committed  by  the  order  of  a  general  officer 
commanding  a  separate  army  in  the  field. 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  55. 

(8P0UATI0K.) 

Charge. — Spoliation,  in  violation  of  the  55th  Article  of  War. 

Specification. — In  that  Captain  C H ,  commanding  Troop  D, 

— th  Regiment  of  U.  S.  Cavalry  in  the  field,  did  commit  spoil  (or  did 

despoil)  the  grain  fields  belonging  to  A G ,  an  inhabitant  of  the 

United  States,  by  causing  the  horses  of  his  company  to  be  turned  into  the 
said  grain  fields,  and  by  causing  the  enlisted  men  of  his  command  to  throw 
down  the  stacks  of  grain  in  the  said  fields,  the  said  spoliation  not  being 
committed  by  order  of  a  general  officer  commanding  a  separate  army  in  the 
field. 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  55. 
^malicious  destruction.; 

Charge. — Malicious  destruction  of  property,  in  violation  of  the  55th 
Article  of  War. 

Specification. — In  that  First  Lieutenant  C G ,  — th  Regiment 

of  Infantry,  U.  S.  Army,  being  in  command  of  a  detachment  of  his  regi* 

ment  on  outpost  duty,  did,  without  authority,  enter  the  house  of  A 

G ,  an  inhabitant  of  the  United  States,  and  did  maliciously  destroy,  and 

did  cause  the  enlisted  men  of  his  command  to  destroy,  certain  personal 
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property,  belonging  to  the  said  A G ,  to  wit,  certain  furniture, 

pictures,  curtains,  and  tableware,  the  said  destruction  of  property  not 
haying  been  ordered  by  a  general  officer  commanding  a  separate  army  in  the 
field. 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  56. 

Charge. — Doing  violence  to  a  person  bringing  provisions  to  the  camp,  in 
violation  of  the  56th  Article  of  War. 

Specification. — In  that  Sergeant  G Y ,  Company  F,  — th  Regi- 
ment of  Infantry,  XL  S.  Army,  being  on  duty  with  the  camp  guard  of  his 

regiment,  in  foreign  parts,  did  assault  and  beat  with  his  rifle  one  A 

H ,  a  person  bringing  provisions  to  the  camp. 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  57. 

Charge. — Forcing  a  safeguard,  in  violation  of  the  57th  Article  of  War. 

Specification. — In  that  Private  F R ,  Company  I,  — th  Regiment 

of  Infantry,  TJ.  S.  Army,  being  in  foreign  parts  (or  "  being  at  a  place 
within  the  United  States  during  rebellion  against  the  supreme  authority  of 

the  United  States  "),  did  enter  the  premises  of  A H ,  a  person,  to 

whom  a  safeguard  had  been  furnished  by  Major-General  G N ,  com- 
manding the  Army  of ,  and,  having  been  duly  informed  by  the  said 

A H that  a  safeguard  had  been  furnished  him  (or  that  the  premises 

were  protected  by  a  safeguard),    (or,  "  the  said  safeguard  having  been 

exhibited  to  him  by  the  said  A H "),  did,  in  contempt  of  the  said 

authority,  feloniously  take,  steal,  and  carry  away  a  quantity  of  grain  belong- 
ing to  the  said  A H ,  to  wit,  one  hundred  pounds  of  oats. 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  58. 
(larceny.) 

Charge. — Larceny,  in  violation  of  the  58th  Article  of  War. 

Specification. — In  that  Private  R Y ,  Company  I,  — th  Regiment 

of  Infantry,  U.  S.  Army,  did,  in  time  of  war  (or  in  time  of  insurrection,  or 
rebellion,  etc.),  feloniously  steal,  take,  and  carry  away  (here  describe  the 
article  of  personal  property  which  was  made  the  subject  of  the  larceny),  of 

the  value  of dollars  ($ ),  the  property  of  the  United  States, 

furnished  for  use  in  the  military  service,  (or,  if  belonging  to  a  private  owner, 
"  the  property  of  F G "). 

This  at , ,  on  the  — th  day  of ,  189 — . 
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Akticle  58. 
(burglary.) 

Charge. — Burglary,  in  violation  of  the  58th  Article  of  War. 

Specification. — In  that  Corporal  Y R ,  Company  E,  — th  Regi- 
ment of  Infantry,  U.  S.  Army,  did,  in  time  of  war  (or  of  insurrection,  etc.), 

feloniously  and  burglariously  break  and  enter  the  dwelling-house  of  R 

S ,  in  the  night-time,  with  intent  to  commit  a  felony  therein — to  wit, 

(here  insert  the  offense,  as  larceny,  robbery,  etc.). 

This  at , ,  on  the  — th  day  of ,  189 — . 

Akticle  58. 
(bobbeby.) 

Charge. — Robbery,  in  violation  of  the  58th  Article  of  War. 

Specification. — In  that  Corporal  E M ,  Battery  E,  — th  Regi- 
ment of  Artillery,  TJ.  S.  Army,  did^  in  time  of  war  (insurrection,  etc.), 
feloniously  and  forcibly  take  from  the  person  (or  "  in  the  presence")  of 

H D (here  describe  the  article  of  personal  property  which  was 

made  the  subject  of  the  forcible  taking),  to  the  value  of dollars 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  58. 
(arson.) 

Charge. — Arson,  in  violation  of  the  58th  Article  of  War. 

Specification. — In  that  Private  T M ,  Troop  M,  — th  Regiment 

of  Cavalry,  TJ.  S.  Army,  did,  in  time  of  war  (insurrection,  etc.),  willfully, 
maliciously,  and  feloniously  set  fire  to  and  burn  the  house  (or  outhouse, 
shed,  or  other  outbuilding  within  the  curtilage,  or  inclosure,  pertaining 

thereto),  of  A B (if  not  occupied  by  the  owner  in  fee,  the  premises 

should  be  described  as  "  occupied  by  T Y ,  a  tenant  for  years,"  or 

"a  monthly  tenant,"  as  the  case  may  be);  (if  the  building  be  public 
property,  it  should  be  described  as  "a  dwelling-house  belonging  to  the 

United  States  and  occupied  by  Captain  F E ,  — th  Regiment  of 

Infantry,  as  his  quarters"). 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  58. 

(mayhem.) 

Charge. — Mayhem,  in  violation  of  the  58th  Article  of  War. 

Specification. — In  that  Corporal  T H ,  Light  Battery  B,  — th 

Regiment  of  Artillery,  TJ.  S.  Army,  did,  in  time  of  war,  assault  Private 
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R H ,  Light  Battery  B,  — th  Regiment  of  Artillery,  with  a  knife, 

and  did  willfully  and  feloniously  wound,  maim,  injure,  and  disable  the  said 

Private  R H for  service  as  a  soldier. 

This  at  , ,  on  the  — th  day  of ,  189 — . 

Abticle  58. 
(manslaughter.) 

Charge. — Manslaughter,  in  violation  of  the  58th  Article  of  War. 

Specification. — In  that  Private  W T ,  Company  A,  — th  Regi- 
ment of  Infantry,  TJ.  S.  Army,  did,  in  time  of  war,  willfully  and  feloniously 

kill  one  E P ,  by  striking  and  beating  him  on  the  head  with  his 

rifle,  thereby  causing  his  death  (or,  if  death  does  not  immediately  ensue, 

"  thereby  inflicting  a  mortal  wound  upon  the  person  of  the  said  E 

P ,  in  consequence  of  which"  (or,   "from  the  effects  of  which") 

"wound  or  injury  he,  the  said  E P ,  died  on  the  — th  day 

of ,  189—"). 

This  at , ,  on  the  — th  day  of ,  189 — . 

Abticle  58. 
(murder.) 

Charge. — Murder,  in  violation  of  the  58th  Article  of  War. 

Specification. — In  that  Private  R 0 ,  Company  D,  — th  Regi- 
ment of  Infantry,  TJ.  S.  Army,  did,  in  time  of  war,  willfully,  feloniously, 

and  with  malice  aforethought,  murder  and  kill  R Y ,  by  (here  set 

forth  the  manner  of  killing,  as  by  shooting  him  with  a  pistol,  stabbing  with 
a  sword,  bayonet,  dagger,  etc. ;  or  by  striking,  or  beating  with  a  club,  rifle, 
gun;  or  by  shooting,  etc.,  together  with  a  description  of  the  injury  inflicted, 
as  to  its  character,  as  mortal,  etc.,  its  location,  etc.;  or  by  administering 
poison,  or  by  neglect  to  care  for  a  person  under  tutelage,  as  a  child,  or 
minor,  or  a  pauper  or  insane  person,  and  the  like) ,  thereby  causing  his  death ; 
(where  death  does  not  immediately  ensue,  it  should  be  alleged  that  a  mortal 
wound  was  inflicted,  on  a  day  certain,  in  consequence  of  which  (or,  from 
the  effects  of  which)  the  injured  person  died  on  a  day  specified). 

This  at , ,  on  the  — th  day  of ,  189 — . 

Abticle  58. 
(assault  and  batteby  with  intent  to  kill.) 

Charge. — Assault  and  battery  with  intent  to  kill,  in  violation  of  the  58th 
Article  of  War. 

Specification. — In  that  Private  E T ,  Company  G,  — th  Regi- 
ment of  Infantry,  TJ.  S.  Army,  did,  in  time  of  war,  make  a  violent  assault 
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upon  one  Y G ,  a  citizen,  by  shooting  him  with  a  pistol  loaded  with 

powder  and  ball  (or,  "  by  striking  him  repeatedly  on  the  head  with  his 
sabre,"  etc.),  with  intent  then  and  there  feloniously,  willfully,  and  with 

malice  aforethought,  to  kill  and  murder  the  said  Y G . 

This  at , ,  on  the  — th  day  of ,  189 — . 

Abtiole  58. 

RAPE. 

Charge. — Rape,  in  violation  of  the  58th  Article  of  War. 

Specification. — In  that  Private  T H ,  Troop  E,  — th  Regiment 

of  Cavalry,  U.  S.  Army,  did,  in  time  of  war,  feloniously  make  an  assault, 
and  by  force  and  violence  and  against  her  will,  did  ravish  and  carnally  know 
one  R J . 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  58. 
(assault  and  battery  with  intent  to  commit  rape.) 

Charge. — Assault  and  battery  with  intent  to  commit  rape,  in  violation 
of  the  58th  Article  of  War. 

Specification. — In  that  Private  E T ,  Battery  E,  — th  Regiment 

of  Artillery,  XL  S.  Army,  did,  in  time  of  war,  feloniously  and  with  force 

and  violence,  assault  one  M G ,  and  her  did  beat,  bruise,  wound 

and  ill-treat  with  intent,  violently  and  against  her  will,  feloniously  to  ravish 
and  carnally  know  the  said  M G . 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  59. 

Charge. — Neglect  (or  refusal)  to  surrender  a  soldier  to  the  civil  magis- 
trate, in  violation  of  the  59th  Article  of  War. 

Specification. — In  that  Major  T Y ,   commanding  the  — th 

Regiment  of  Infantry,  U.  S.  Army,  application  having  been  duly  made  to 

him,  in  time  of  peace,  by  (or  in  behalf  of)  R W ,  a  citizen  of  the 

United  States,  for  the  apprehension  and  delivery  to  the  civil  magistrate,  of 

Private  R J ,  Battery  D,  — th  Regiment  of  Artillery^  an  enlisted 

man  under  the  command  of  the  said  Major  T Y ,  charged  with  a 

violation  of  the  law  of  the  land,  to  wit,  with  larceny,  in  violation  of  the  law 

of  the  State  of ,  committed  against  the  property  of  the  said  R 

W ,  did  refuse  (or  willfully  neglect)  to  deliver  over  the  said  offender  to 

the  civil  magistrate  (or  "  did  refuse  "  or  "  did  willfully  neglect  to  aid  the 

officers  of  justice  in  apprehending  ")  the  said  Private  R J ,  charged 

with  crime  as  aforesaid. 

This  at , ,  on  the  — th  day  of ,  189 — . 
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Abticle  60. 
(making  a  fraudulent  claim.) 

Charge. — Making  a  fraudulent  claim  against  the  United  States,  in 
violation  of  the  60th  Article  of  War. 

Specification. — In  that  First  Lieutenant  G W ,  — th  Regiment 

of  Infantry,  U.  S.  Army,  Acting  Assistant  Quartermaster,  U.  S.  Army,  at 

Fort ,  did  present,  or  did  cause  to  be  presented  for  payment  to  Captain 

H T ,  Assistant  Quartermaster,  U.  S.  Army,  Depot  Quartermaster 

at ,  ,  a  claim  against  the  United  States — to  wit,  a  pay-roll 

for  the  payment  of  dollars  (I ),  to  A B ,   C 

D ,  E-- —  F ,  and  G H ,  for  services  alleged  to  have  been 

rendered  by  them  as  civilian  employees  of  the  United  States  at  the  post  of 

, ,  during  the  month  of  September,  189 — ,  which  claim  waB 

false  and  fraudulent,  and  was  well  known  by  the  said  First  Lieutenant 
G W to  be  false  and  fraudulent. 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  60. 
(presenting  a  fraudulent  claim.) 

Charge. — Presenting  a  fraudulent  claim,  in  violation  of  the  60th  Article 
of  War. 

Specification. — In  that  First  Lieutenant  P F ,  — th  Regiment 

of  Cavalry,  U.  S.  Army,  did  prepare  or  cause  to  be  prepared  and  did  present 

to  Colonel  H D ,  6th  Regiment  of  Cavalry,  for  approval  (or  did 

present  to  Captain  G K ,  Assistant  Quartermaster,  Depot  Quarter- 
master at  ,   ,   for  payment)  a  claim  against  the  United 

States,  amounting  to  two  hundred  and  eighty  dollars  ($280.00),  the  said 
claim  being  a  voucher  for  the  payment  of  certain  civilian  employees  of  the 

United  States,  at  the  post  of  Fort , ,  for  services  alleged  to 

have  been  rendered  during  the  month  of  September,  189 — ,  the  said  voucher 
being  in  the  following  words  and  figures,  to  wit:  (here  insert  the  fraudulent 
instrument  in  writing)  well  knowing  the  said  claim  to  be  false,  fictitious, 
.and  fraudulent. 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  60. 
(conspiring  to  obtain  payment  or  allowance  OF  CLAIM.) 

Charge. — Entering  into  an  agreement,  (or  conspiring)  to  defraud  the 
United  States,  by  obtaining  the  allowance  of  a  fraudulent  claim,  in  violation 
of  the  60th  Article  of  War. 

Specification. — In  that  First  Lieutenant  F P ,  — th  Regiment 

of  Cavalry,  U.  S.  Army,  did  enter  into  an  agreement  (or  did  conspire)  with 
one  W G ,  a  citizen,  to  cheat  and  defraud  the  United  States  by 
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obtaining,  x>r  aiding  and  assisting  to  obtain,  the  payment  or  allowance  of  a 
false  and  fraudulent  claim  for  services  alleged  to  hare  been  rendered  by 

E F ,  G H ,  I J ,  K W ,  and  W B , 

as  civilian  employees  of  the  United  States,  at  the  post  of , , 

during  the  month  of  September,  189 — . 

This  at , ,  on  the  — th  day  of ,  189 — . 

Abticle  60. 

Charge. — Making  a  false  statement  in  writing,  in  violation  of  the  60th 
Article  of  War. 

Specification. — In  that  First  Sergeant  H Y ,  Company  D,  — th 

Regiment  of  Infantry,  TJ.  S.  Army,  did,  for  the  purpose  of  obtaining  the 
allowance  or  payment  of  a  claim  against  the  United  States,  make  or  cause 
to  be  made  an  instrument  in  writing  purporting  to  be  the  final  statement  in 

the  case  of  Private  W S ,  Company  D,  — th  Regiment  of  Infantry, 

in  the  following  words  and  figures,  to  wit  (here  insert  the  fraudulent  instru- 
ment in  writing),  which  final  statement  was  well  known  by  the  said  Firat 
Sergeant  H Y to  be  false  and  fraudulent. 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  60. 

Charge. — Signing  a  certificate  without  knowledge  of  its  correctness,  in 
violation  of  the  60th  Article  of  War. 

Specification. — In  that  Captain  D F ,  Assistant  Quartermaster, 

U.  S.  Army  Depot  Quartermaster  at . , — ,  being  authorized 

as  such  to  make  and  deliver  receipts  for  property  furnished  for  the  military 
service,  did  make  or  cause  to  be  made  and  delivered  to  C—  G ,  a  con- 
tractor for  furnishing  forage,  under  a  contract  with  the  United  States  dated 

th,  189 — ,  a  certificate  to  the  effect  that  he,  the  said  Captain 

D F ,  had  received  from  the  said  contractor  a  quantity  of  forage, 

to  wit,  one  hundred  thousand  pounds  (100,000  lbs.)  of  corn  and  one 
hundred  and  fifty  thousand  pounds  (150,000  lbs.)  of  oats,  for  the  use  of 
the  said  military  service,  which  certificate  was  given  by  the  said  Captain 

D F without  having  full  knowledge  of  the  truth  of  the  statements 

therein  contained,  and  with  intent  to  defraud  the  United  States. 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  60. 

(making  short  payment.)1 

Charge. — Making  a  false  payment,  in  violation  of  the  60th  Article  of 
War. 


1  Where  a  disbursing  officer  having  caused  a  creditor  of  the  United  States  to  sign  a 
receipt  in  blank  paid  him  a  less  sum  than  was  due  him,  and  afterwards  inserted  the 
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Specification. — In  that  Captain  6 H ,  as  Assistant  Quarter- 
master, U.  S.  Army,  Post  Quartermaster  at  Fort , ,  and  as 

each  being  in  charge  and  custody  of  certain  money  and  property  of  the 
United  States  furnished  and  intended  for  the  military  service  thereof,  did 

make  and  deliver  or  cause  to  be  made  and  delivered  to  B H ,  a 

contractor  for  the  supply  of  forage  at  the  said  post  of ,  a  voucher 

purporting  to  account  for  the  purchase  of  a  quantity  of  forage,  to  wit,  one 
hundred  tons  of  hay,  amounting  to  eight  hundred  dollars  ($800.00),  and 

did  cause  and  require  the  said  R H to  sign  a  receipt  attached  to 

and  forming  a  part  of  the  said  voucher  in  the  following  words  and  figures, 
to  wit  (here  insert  the  receipt),  the  said  receipt  purporting  to  be  given  for 
the  payment  of  eight  hundred  dollars  ($800.00),  which  receipt  was  false,  in 
that  the  sum  of  five  hundred  dollars  only  was  actually  paid  to  and  received 

by  the  said  R H ,  in  consideratioh  of  the  delivery  to  the  United 

States  of  the  stores  aforesaid. 

This  at  Fort , ,  on  the  — th  day  of ,  189—. 

Article  60. 
(purchasing  ammunition,  etc.)1 

Charge. — Purchasing  ammunition,  in  violation  of  the  60th  Article  of 
War. 

Specification. — In  that  Corporal  T G ,  Company  G,  — th  Regi- 
ment of  Cavalry,  did,  without  authority,  purchase  from  Private  £ — — 

R ,  Company  A,  — th  Regiment  of  Infantry,  a  quantity  of  ammunition, 

to  wit,  one  hundred  and  fifty  (150)  rounds  of  carbine  cartridges,  calibre  45, 
the  said  ammunition  being  the  property  of  the  United  States,  for  which 

Captain  F E ,  — th  Regiment  of  Infantry,  was  responsible,  and  did 

give  to  the  said  Private  £ R in  payment  therefor  the  sum  of  one 

—    —     —  — ■ 

true  amount  due  in  the  receipt  so  as  to  obtain  credit  with  the  United  States  for  the 
greater  sum,  held  that  he  was  chargeable  with  the  offense  defined  in  the  7th  paragraph 
of  this  Article.    Dig.  J.  A.  Gen.,  56,  par.  5. 

Where  an  officer  by  collusion  wilh  a  contractor  who  had  contracted  for  the  delivery 
of  military  supplies  received  for  a  pecuniary  consideration  from  the  latter  a  leas  amount 
of  supplies  than  the  United  States  was  entitled  to  under  the  contract,  while  at  the  same 
time  giving  him  a  voucher  certifying  on  its  face  the  delivery  of  the  whole  amount,  held 
that  such  officer  wns  chargeable  with  an  offense  of  the  class  defined  in  the 8th  paragraph 
of  this  Article.    Ibid.,  par.  6. 

Where  nn  officer  allowed  to  nn  enlisted  man  and  paid  to  him  out  of  certain  public 
funds  consisting  of  the  proceeds  of  a  public  sale  of  condemned  quartermaster  stores  an 
amount  of  ten  per  centum  on  the  total  of  such  proceeds  as  a  compensation  for  the  ser- 
vices of  such  man  as  auctioneer  at  the  sale,  held  that  such  payment  was  illegal  and  unau- 
thorized.* and  constituted  an  embezzlement  of  public  money  chargeable  under  the  60th 
or  the  62d  Article.    Ibid.,  60,  par.  20. 

1  The  unlawful  sale  or  purchase  of /trms,  ammunition,  or  equipments  not  issued  to- 
enlisted  men  as  a  part  of  their  equipment  for  service  should  be  charged  under  the  60th 
Article. 


*  Bo,  also,  held  by  the  8eoond  Comptroller  of  the  Treasury  In  the  same  ease,  flee  opinion  published 
in  Giro.  No.  S  (H.  A.),  1804. 
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dollar  and  fifty  cents  ($1.50),  which  sale  was  fraudulent,  the  said  ammu- 
nition being  furnished  to  Private  E E ,  Company  A,  — th  Regi- 
ment of  Infantry,  for  use  in  the  military  service,  and  he  having  no  lawful 
right  to  dispose  of  the  same. 

This  at , ,  on  the  — th  day  of ,  189—. 

Article  60. 
(embezzlement.)' 

Charge. — Embezzlement,  in  violation  of  the  60th  Article  of  War. 

Specification. — In  that  Captain  G L ,  Commissary  of  Subsist- 
ence, U.  S.  Army,  Depot  Commissary  of  Subsistence  at , , 

having  in  his  official  capacity  as  such  depot  commissary  of  subsistence 
received  officially  the  sum  of  one  hundred  and  eighty  dollars  ($180.00), 
moneys  of  the  United  States  (here  state  the  source  from  which  the  funds 
were  received,  as  from  sales  to  officers,  sales  at  auction,  and  the  like),  fur* 
nished  and  intended  for  the  military  service  thereof,  did  fraudulently, 
unlawfully,  and  feloniously  convert  to  his  own  use  and  did  embezzle  the 
same.  (Or  "  did  unlawfully  and  wholly  fail  to  account  to  the  United  States 
for  the  said  sum  or  any  part  thereof,  but  did  convert  the  same  to  his  own 
use.") 

This  at , ,  on  the  — th  day  of ,  189 — . 


Article  60. 
(misapplication.  ) 


Charge. — M 

Article  of  War. 


1  In  a  case  of  embezzlement  of  public  funds*  or  property  charged  under  Ibis  Article 
it  is  not  necessary  to  allege  in  terms  or  to  prove  an  intent  to  defraud  the  Uuited  States. 
It  is  the  act  of  legal  embezzlement  which  is  made  the  offense,  irrespective  of  the  purpose 
or  motive  of  such  act.    Dig.  J.  A  Gen.,  66,  par.  7.    See,  also,  par.  9,  ibid. 

In  order  to  determine  whether  certain  acts  or  conduct  may  properly  be  charged  as 
constituting  embezzlement  of  public  money  under  the  9th  paragraph  oj  this  Article,  the 
sections  of  the  Revised  Statutes,  especially  those  contained  iu  Chapter  6  of  Title  LXX, 
may  properly  be  recurred  to.  Acts  here  specified  as  constituting  embezzlements  in  law 
may,  when  committed  by  officers  of  the  Army,  be  charged  as  embezzlements  under  this 
Article,  and  the  rules  of  evidence  established  by  these  sections  may  also  be  applied 
where  apposite  to  military  cases. f  But  as  to  the  penalties  prescribed  in  the  same,  these, 
though  useful  as  going  to  indicate  a  reasonable  measure  of  punishment  when  imprison- 
ment or  fine  is  proposed  to  be  adjudged,  are  of  course  in  no  respect  obligatory  upon 
military  tribunals,  and  any  approved  military  penalty  or  penalties,  such  as  dismissal, 
suspension,  etc.,  may  be  imposed  by  courts -martial  upon  conviction  of  embezzlement, 
either  alone  or  in  connection  with  imprisonment  or  fine.  So  a  term  of  confinement  or  a 
fine  (or  forfeiture  of  pay)  in  excess  of  the  penalties  authorized  for  civil  offenders  may 
legally  be  adjudged  by  such  courts.    Ibid.,  par.  8. 

*  "All  money  lawfully  In  the  hands  of  a  public  officer,  and  for  which  he  Is  accountable,  Is  money  of 
the  United  States/*    United  States  t».  Walking.  3  Cranch  C.  C  441. 

1 8ee  cases  In  which  embezzlements  of  this  class  were  charged  against  officers  of  the  Array  in  Q.  O. 
1,  War  Dept ,  1861;  O.  C.  M.  0. 48.  88.  Hdqrs.  of  Army.  1888;  do.  81,  War  Dept.,  1871;  do.  87, 84,  id.%  1872; 
do.  81,  id,,  1874;  do.  68,  Hdqrs.  of  Army,  1877. 
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Specification. — In  that  First  Lieutenant  B :  T ,  — th  Eegiment 

of  Infantry,  TJ.  S.  Army,  being  on  duty  as  Poet  Quartermaster  at  Fort 

, ,  and  having  in  his  capacity  as  such  post  quartermaster 

received  a  quantity  of  lumber  (to  wit,  eight  hundred  feet),  the  property  of 
the  United  States,  furnished  for  the  use  of  the  military  service  thereof,  did 
knowingly  and  willfully  misappropriate  the  same  by  causing  it  to  be  manu- 
factured into  articles  of  household  furniture  for  the  personal  use  of  the 

officers  serving  at  Fort (or,  "  did  knowingly  and  wilfully  convert 

a  portion*  of  the  same,  to  wit,  three  hundred  feet,  more  or  less,  to  his  own 
use  by  causing  it  to  be  manufactured  into  articles  of  furniture  for  his 
personal  use). 

This  at  Fort , ,  on  the  — th  day  of ,  189—. 

Abticle  60. 
(pledging  government  pbopeety.) 

Charge. — Receiving  arms  in  pledge,  in  violation  of  the  60th  Article  of 
War. 

Specification. — In  that  Sergeant  B W ,  Light  Battery  D,  — th 

Regiment  of  Artillery,  did  receive  from  Private  R F ,  Troop  E, 

— th  Regiment  of  TJ.  S.  Cavalry,  one  Colt's  revolver,  pattern  of  1894,  in 
pledge  for  the  payment  of  a  loan  of  two  dollars  and  fifty  cents  ($2.50),  made 

by  him  to  the  said  Private  R F ,  the  said  revolver  being  the  property 

of  the  United  States,  issued  to  him  for  use  in  the  military  service,  and  for 

which  Captain  F Y ,  — th  U.  S.  Cavalry,  was  responsible,  and  which 

the  said  Private  R F had  no  lawful  right  to  pledge. 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  61.  * 

Charge. — Conduct  unbecoming  an  officer  and  gentleman,  in  violation  of 
the  61st  Article  of  War. 

Specification. — In  that  Captain  R Y ,  Subsistence  Department, 

1  To  constitute  an  offense  under  this  Article  tbe  conduct  need  not  be  "scandalous 
and  infamous."  These  words,  contained  in  the  original  Article  of  1775,  were  dropped 
in  the  form  adopted  in  1806.  Nor  is  it  essential  that  tbe  act  should  compromise  the  honor 
of  the  officer  *  It  is  only  necessary  that  the  conduct  should  be  such  as  is  at  once  dis- 
graceful or  disreputable,  and  manifestly  unbefitting  both  an  officer  of  the  Army  and  a 
gentleman.f  An  act,  however,  which  is  only  slightly  discreditable  is  not  in  practice 
made  the  subject  of  a  charge  under  this  Article.  The  Article,  in  making  the  punish- 
ment of  dismissal  imperative  in  all  cases,  evidently  contemplates  that  the  conduct,  while 
unfitting  the  party  for  the  society  of  men  of  a  scrupulous  sense  of  decency  and  honor, 


*  Q.  O.  25.  Dept.  of  the  Missouri.  1867. 

t  "  An  officer  of  tbe  Army  Is  bound  by  the  law  to  be  a  gentleman."  Atty.-Gen.  Cuahlng,  6  Oplns., 
417.  See  definitions  or  partial  definitions  of  the  class  of  offenses  contemplated  by  this  Article  In  G.  O. 
45,  Army  of  the  Potomac,  1864;  do.  89,  Dept.  of  California,  1865;  do.  7,  Dept.  of  the  Lakes,  1873;  O.  C. 
M.  O.  69,  Dept.  of  the  East,  1870;  do.  41,  Hdqrs.  of  Army,  1879. 
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U.  S.  Army,  did  (here  set  forth  the  facts  constituting  the  alleged  violation 
of  the  Article). 

This  at , ,  on  the  — th  day  of ,  189 — . 

shall  exhibit  him  as  unworthy  to  hold  a  commission  in  the  Army.    Dig.  J.  A.  Gen.,  61, 
par.  1. 

The  following  acts  committed  in  a  particular  case  held  to  be  offenses  within  this 
Article  :  preferring  false  accusations  against  an  officer;  attempting  to  induce  an  officer 
to  join  in  a  fraud  upon  the  United  States;  attempt  at  subornation  of  perjury.  Ibid.,  62, 
par.  3.  Knowingly  making  to  a  superior  a  false  official  report,  held  chargeable  under 
this  Article.  So  of  a  deliberately  false  official  certificate  as  to  the  truth  or  correctness  of 
an  official  voucher,  roll,  return,  etc.  So  of  any  deliberately  false  official  statement! 
written  or  verbal,  of  a  material  character.     Ibid.,  par.  2. 

The  violation  by  an  officer  of  a  promise  or  pledge  on  honor,  given  by  him  to  a 
superior  in  consideration  of  the  withdrawal  by  the  latter  of  charges  preferred  for  drunk- 
enness. Ibid.,  62,  par.  6.  Engaging  when  intoxicated  in  a  fight  with  another  officer  in  the 
billiard-room  at  a  post-traders  establishment  in  the  presence  of  other  officers  and  of  civil- 
ians, held  an  offense  within  this  Article.  So  held  of  an  engaging  in  a  disorderly  and 
violent  altercation  and  fight  with  another  officer  in  a  public  place  at  a  military  post  in 
sight  of  officers  and  soldiers.  So  held  of  an  exhibition  of  himself  by  an  officer  in  a  pub- 
lic place  in  a  grossly  drunken  condition.  Ibid.,  68,  par.  8.  Gambling  with  enlisted 
men  in  a  public  place,  held  an  offense  within  this  Article.  And  so  of  frequenting  in 
uniform  a  disreputable  gambling-house  and  gambling  with  gamesters.    Ibid.,  par.  9. 

To  justify  a  charge  under  this  Article  It  is  not  necessary  that  the  act  or  conduct  of 
the  officer  should  be  Immediately  connected  with  or  should  directly  affect  the  military 
service.  It  Is  sufficient  that  it  is  morally  wrong  and  of  such  a  nature  that,  while  dishon- 
oring or  disgracing  him  as  a  gentleman,  it  compromises  his  character  and  position  as  an 
officer  of  the  Army.*    Ibid.,  par.  10. 

Thus,  though  a  mere  neglect  on  the  part  of  an  officer  to  satisfy  his  private  pecuniary 
obligations  will  not  ordinarily  furnish  sufficient  ground  for  charges  against  him,  yet 
where  the  debt  has  been  dishonorably  incurred— as  where  money  has  Deen  borrowed 
under  false  promises  or  representations  as  to  payment  or  security,  or  where  the  non-pay- 
ment has  been  accompanied  by  such  circumstances  of  fraud,  deceit,  evasion,  denial  of 
indebtedness,  etc.,  as  to  amount  to  dishonorable  conduct— the  continued  non-payment 
in  connection  with  the  facts  or  circumstances  rendering  it  dishonorable  may  properly  be 
deemed  to  constitute  an  offense  chargeable  under  this  Article.  +    Ibid.,  par.  11. 

The  following  acts  held  to  constitute  offenses  under  this  Article :  fraudulently  pro- 
curing a  divorce  from  his  wife  by  an  officer;  failure  on  the  part  of  an  officer  to  support 
his  wife  and  child  without  adequate  excuse  therefor;  procuring  or  allowing  himself  by 
a  retired  officer  to  be  placed  by  legal  proceedings  under  a  conservator  as  a  habitual 
drunkard.    Ibid.,  65,  par.  20. 

The  use  of  abusive  language  toward  a  commanding  officer  may  constitute  an  offense 
under  this  Article.    Ibid.,  par.  21. 

The  duplication  of  a  "  pay-roll  "  or  claim  for  monthly  pay  is  always  an  offense  under 
this  Article.  $  It  is  no  defense  that  the  transfer  was  made  before  the  pay  was  actually 
due  and  payable,  i.e.,  before  the  end  of  the  month.  While  such  a  transfer  may  be 
inoperative  in  view  of  par.  1300,  A.  R.  of  1895,  in  so  far  as  that  the  Government  may 
refuse  to  recognize  it,  it  is  valid  as  between  the  officer  and  the  party,  and  to  allow  the 
former  to  shelter  himself  behind  the  regulation  would  be  to  permit  him  to  take  advan- 
tage of  his  own  wrongful  and  fraudulent  act.  Ibid.,  par.  23.  It  has  also  been  held  that 
a  continued  neglect  without  adequate  excuse  to  satisfy  a  pecuniary  obligation  long  over- 
due after  specific  assurances  given  of  speedy  payment  was  a  dishonorable  act  constitut- 
ing an  offense  under  this  Article. §    Ibid.,  66,  par.  26. 

*  See.  also,  G.  C.  M.  O.  27,  A.  G.  O.,  1888;  8  ibid.,  1890;  G.  0. 106.  A.  G.  O.,  1808;  56  id.,  1894. 

t  Cases  of  officers  made  amenable  to  trial  by  court-martial  under  this  Article  for  the  non-fulfilment 
of  pecuniary  obligations  to  other  officers,  enlisted  men,  post-traders,  and  civilians  are  found  in  thefol. 
lowing  General  Orders  of  the  War  Dept.  and  Hdqrs.  of  Army:  No.  87  of  1866;  do.  8,  65,  64  of  1869;  do. 
15  of  1870;  do.  17  of  1871;  do.  28,  46  of  1872;  do.  10  of  1878;  do.  26,  50,  68,  82  of  1874;  do.  25  of  1875:  do.  100 
of  1876;  do.  46  of  1877.  8ee,  also,  G.  C.  H.  O.  27.  A.  G.  O.,  1888;  8  ibid.,  1889;  85  id.,  1891 ;  G.  0. 56,  65, 
and  106,  A.  G.  O.,  1898;  58  id.,  1894;  20  id.%  1895;  S»  id.,  1896. 

1  See  G.  C.  M.  O.  27,  A.  G.  O.,  1888;  20  ibid.,  1890;  G.  O.  M.  O.  8,  A.  G.  O.,  1898. 

$  See  the  recent  ruling  to  a  similar  effect  by  the  Supreme  Court  in  Fletcher  vs.  V.  &.,  146  U.  8.,  91, 
92;  also  the  same  case  In  26  Ct.  CI.,  541. 
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Article  62. ' 

Charge. — Neglect  of  duty,  in  violation  of  the  C2d  Article  of  War. 

Specification. — In  that  First  Lieutenant  K L— ,  — th  Regiment 

of  Artillery,  U.  S.  Army,  being  officer  of  the  day  at  Port , , 

did  wholly  fail  and  neglect  to  inspect  the  guard  under  his  charge,  after 

midnight,  as  required  by  paragraph ,  of  the  authorized  Manual  of  Guard 

Duty.' 

This  at  Fort , ,  on  the  — th  day  of ,  189—. 

Article  62. 

Charge. — Creating  a  disorder  (or  "  provoking  a  quarrel "),  in  violation 
of  the  62d  Article  of  War. 

Specification.— In  that  Private  T H ,  Light  Battery  E,  — th 

Begiment  of  Artillery,  U.  S.  Army,  did  create  a  disorder  (or  provoke  a 
quarrel)  in  the  quarters  of  Light  Battery  E,  — th  Begiment  of  Artillery, 
by  (here  set  forth  the  acts  or  words  which  caused  the  disorder  or  provoked 
the  quarrel). 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  62. 

Charge. — Absence  without  leave,  in  violation  of  the  62d  Article  of  War* 

Specification. — In  that  Captain  G K ,  2d  Begiment  of  Artillery, 

U.   S.  Army,  did  absent  himself  from  his  company  and  duty  without 

1  For  forms  of  charges  in  the  case  of  certain  crimes  at  common  law,  such  as  larceny, 
burglary,  mayhem,  etc.,  see  the  68th  Article.  For  the  conditions  to  be  fulfilled  by  an 
offense  in  order  to  authorize  its  trial  under  this  Article,  see  Dig.  J.  A.  Gen.,  67,  pars.  1 
and  2. 

'  A  crime,  disorder,  or  neglect  cognizable  under  this  Article  may  be  charged  either  by 
its  name  simply  as  "larceny."  "  drunkenness,"  "neglect  of  duty,"  eta,  or  by  its  name 
with  the  addition  of  the  words  "to  the  prejudice  of  good  order  and  military  discipline,*9 
or  simply  as  "  conduct  to  the  prejudice  of  good  order  and  military  discipline,"  or  as 
"  violation  of  the  62d  Article  of  War."  It  is  immaterial  in  which  form  the  charge  is 
expressed,  provided  the  specification  sets  forth  facts  constituting  an  act  prima  fade 
prejudicial  to  good  order  and  military  discipline.  Whenever  the  charge  and  specifica- 
tion taken  together  make  out  a  statement  of  an  act  clearly  thus  prejudicial,  etc.,  the 
pleading  will  be  regarded  as  substantially  sufficient  under  this  general  Article.  Dig.  J. 
A.  Gen.,  72,  par.  8. 

A  charge  of  "conduct  to  the  prejudice."  etc.,  with  a  specification  setting  forth 
merely  trials  and  convictions  of  the  accused  for  previous  offenses  is  not  a  pleading  of 
an  offense  under  this  Article  or  of  any  military  offense.  Bo  of  a  charge  of  "  hnbitual 
drunkenness  to  the  prejudice,"  etc.,  with  a  specification  setting  forth  instances  in  which 
the  accused  has  been  sentenced  for  acts  of  drunkenness.  Such  charges  indeed  are  in 
contravention  of  the  principle  that  a  party  shall  not  be  twice  tried  for  the  same  offense. 
So,  a  specification  under  the  charge  of  "conduct  to  the  prejudice,"  etc.,  which  sets 
forth  not  a  distinct  offense,  but  simply  the  result  of  an  aggregation  of  similar  offenses,  is 
insufficient  in  law.  Where  the  specifications  to  such  a  charge  in  a  case  of  an  officer  set 
forth  that  the  accused  was  "  frequently"  drunk,  "  frequently  "  absented  himself  with- 
out authority  from  his  command,  etc.,  field  that  these  specifications  were  properly  struck 
out  by  the  court  on  the  motion  of  the  accused.  In  such  a  case  the  only  correct  plead- 
ing is  a  general  charge  under  this  Article,  with  specifications  setting  forth,  each  sepa- 
rately, some  particular  and  specific  instance  of  offense.     Ibid.,  par.  9. 
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authority,  from A.M., th,  189 — ,  until p.m.,  on 

— th,  189—. 


This  at 


Article  62. 
(making  use  of  reproachful  speeches,  etc.) 

Charge. — Making  use  of  reproachful  speeches  or  gestures,  in  violation  of 
the  62d  Article  of  War. 

Specification. — In  that  Corporal  H R ,  Troop  D,  — th  Regiment 

of  Cavalry,  U.  S.  Army,  did  address  the  following  reproachful  (or  "  provok- 
ing ")  speeches  (or  gestures)  to  Private  G Y ,  Troop  D,  — th  Regi- 
ment of  Cavalry  (here  insert  the  language  used,  literally  or  in  substance), 

or  did  make  use  of  provoking  gestures  toward   Private  G Y , 

Troop  D,  — th  Regiment  of  Cavalry,  by  (here  describe  the  gestures  or  other 
provoking  conduct). 

TJiis  at y ,  on  the  — th  day  of ,  189 — . 

Article  62. 

(keglect  of  duty.) 

Charge. — Neglect  of  duty,  to  the  prejudice  of  good  order  and  military 
discipline. 

Specification. — In  that  Private  A B ,  Co. ,  — th  TJ.   S. 

Infantry,  being  on  duty  as ,  and  it  being  his  duty  as  such  to , 

did  fail  and  neglect  to  perform  said  duty. 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  62. 

(perjury.  ) 

Charge. — Perjury,1  to  the  prejudice  of  good  order  and  military  dis- 
cipline. 

Specification. — In  that  Private  A B— ,  Co.  ,  — th  TJ.   S. 

Infantry,  having  been  duly  sworn,  at  his  own  request,  as  a  witness  in  his 
own  defense  before  a court-martial,  convened  at ,  by 

order  No. ,  dated ,  189 — ,  for  his  trial,  did  willfully,  falsely,  and 

corrnptly  testify  as«follows: 


1  "  Perjury  before  courts-martial  is  by  statute  made  Indictable  in  most  jurisdictions  ; 
but  even  when  a  statute  does  not  apply,  the  weight  of  authority  is  that  it  is  perjury  at 
common  law."  (Wharton,  C rim.  Law,  §  1259.)  It  is  a  statutory  crime  under  section 
5892,  Revised  Statutes  of  the  United  States.  So  that  false  sweAring  before  a  court- 
martial,  if  it  possesses  the  other  elements  of  perjury,  is  perjury,  and  cad  be  trM  as  such 
by  court-martial  under  the  62d  Article  of  War.  The  rules  of  evidence  in  regard  to  per- 
jury will  then  apply.  When  auy  of  the  elements  of  perjury  are  lackinsr,  the  offense  will 
£roperly  be  charged  as  "  false  swearing,"  e.g.,  when  the  matter  is  not  material  to  the 
sue.    Manual  for  Courts-martial,  116.    See,  also,  Dig.  J.  A.  Gen.,  pp.  686,  686. 


L 
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Question  by  j  udge-ad  vocate :  — : —  — •? 

Answer: . 

Which  testimony  was  false  in  that  {specify  in  what  respects),  and  which 

testimony  was  known  by  him,  the  said  A B ,  to  be  false,  was 

material  to  the  issue  then  being  tried,  and  was  given  with  intent  to  deceive 
the  court. 

This  at , ,  on  the  — th  day  of ,  189— / 

Article  62. 

(fraudulent  enlistment.) 

Charge. — Fraudulent  enlistment,  in  violation  of  the  62d  Article  of  War. 

Specification. — In  that  Private  A B ,  Co. ,  — th  Infantry, 

a  soldier  in  the  service  of  the  United  States,  did,  without  a  discharge  from 

said  regiment  of  infantry,  fraudulently  enlist  in  Troop ,  — th  U.  S. 

Cavalry,  at ,  on  the  — th  day  of ,  189 — ,  under  the  najne 

of  C D .* 

Abticle  62. 

(fbaudulent  enlistment.) 

Charge. — Fraudulent  enlistment,  in  violation  of  the  62d  Article  of 
War.1 

Specification. — In  that  Private  A B ,  Co.  ,  — th  U.    S. 

Infantry,  did,  at ,  on  the  — th  day  of ,  189 — ,  fraudulently 

enlist  as  a  soldier  in  the  service  of  the  United  States,  by  falsely  representing 
that  he  had  never  been  discharged  from  the  United  States  service  by  sen- 
tence of  a  military  court  and  by  deliberately  and  willfully  concealing  from 

the  recruiting  officer, ,  the  fact  of  his  dishonorable  discharge  from 

5  on 5  pursuant  to  sentence  of  court-martial ;  and  that  he  has 

at ,  since  said  enlistment,  received  pay  and  allowances  thereunder. 

Or, 

Specification.— In  that  Private  A B ,  Co. ,  — th  U.  S. 

Infantry,  did,  at ,  on  the  — th  day  of ,  189—,  he  being  a 

minor,  fraudulentlv  enlist  as  a  soldier  in  the  service  of  the  United  States  by 

falsely  representing  himself  to  be  over  21  years,  to  wit, years  and 

months  of  age;  and  that  he  has  at ,  since  said  enlistment,  received 

pay  and  allowances  thereunder. 

i  For  forms  of  charges  in  other  crimes,  see  the  68th  Article,  wpra. 

» If  a  soldier  deserts  and  enlists  in  another  troop  he  should  he  charged  with  desertion 
under  the  47th  Article,  and  also  with  "  fraudulent  enlistment  to  the  prejudice  of  good 
order  and  militarv  discipline  "  under  the  <*2d.* 

» This  form  should  he  used  when  the  person  offending  is  a  citizen  and  the  fraud 
alleged  was  committed  at  enlistment. 

•  See  Articled  and  G.  O.  W,  A.  G.  O.,  18M. 
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Article  62. 
(drunkenness,  etc.) 

Charge. — Drunkenness  and  disorderly  conduct,  to  the  prejudice  of  good 
order  and  military  discipline. 

Specification. — In  that  Private  A B ,  Co.  ,  — th  XL  S. 

Infantry,  was  drunk  and  disorderly  in . 

This  at , ,  about ,  on  the  — th  day  of , 

189—. 

Article  62. 
(neglect  of  duty.) 

Charge. — Suffering  a  prisoner  to  escape,  to  the  prejudice  of  good  order 
and  military  discipline. 

Specification. — In  that  Private  A B ,    Co.  ,  — th  IT.   S. 

Infantry,  while  on  duty  as  a  sentinel,  did,  through  neglect,  suffer  Private 

C D ,  Co. ,  — th  IT.  S.  Infantry,  a  prisoner  under  his  charge, 

to  escape. 

This  at , ,  on  the  — th  day  of ,  189 — . 

Article  65. 
(breach  of  arre8t,  ik  quarters.) 

Charge. — Breach  of  arrest,  in  violation  of  the  65th  Article  of  War. 

Specification. — In  that  Captain  T B ,  — th  Begiment  of  Artil- 
lery, U.  S.  Army,  having  been  lawfully  placed  in  arrest  by  his  commanding 
officer,  Major  E C ,  — th  Begiment  of  Artillery,  did,  without  au- 
thority (or  "not  having  been  released  from  such  arrest  by  competent  au- 
thority"), leave  his  quarters  (or  tent),  and  did  visit (here  specify 

the  place  visited  by  the  accused). 

This  at ,  on  the  — th  day  of ,  189 — • 

Article  65. 
(breach  of  arrest,  ok  the  march.) 

Charge. — Breach  of  arrest,  in  violation  of  the  65th  Article  of  War. 

Specification. — In  that  First  Lieutenant  0 T ,  — th  Begiment 

of  Infantry,  U.  S.  Army,  having  been  lawfully  placed  in  arrest  by  his  com* 
manding  officer,  Major  T F ,  — th  Begiment  of  Infantry,  and  hav- 
ing been  ordered,  by  the  said  commanding  officer,  to  march  in  rear  of  his 
company,  did,  without  authority  (or  "  not  having  been  released  from  such 
arrest  by  competent  authority "),  leave  the  place  assigned  him  in  column 
and  did  visit (or  "  did  advance  to  the  head  of  the  column  of  his 
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regiment, "  or  "did  fall  back  from  the  place  assigned  him  in  column  and 
join  the  stragglers  in  rear  of  the  command"). 

This  at  or  near , ,  on  the  — th  day  of ,  189 — * 


Article  62. 
(reproachful  speeches  ob  gestures.    see  abticle  25.) 

Charge. — Conduct  prejudicial  to  good  order  and  military  discipline,  in 
violation  of  the  62d  Article  of  War. 

Specification. — In  that  Private  T R ,  Troop  F,  — th  Regiment 

of  Cavalry,  did  make  use  of  reproachful  speeches  toward  Private  £ 

D ,  Troop   F,  — th  Regiment  of  Cavalry,  by  calling  him  a  d d 

-coward.    (If  gestures  were  used,  they  should  be  accurately  described.) 

This  at  Fort , ,  on  the  — th  day  of ,  189—. 

Article  68. 

Charge. — Failing  to  report  the  confinement  of  a  prisoner,  in  violation  of 
the  68th  Article  of  War. 

Specification. — In  that  First  Lieutenant  G S ,  — th  Regiment  of 

Infantry,  U.  S.  Army,  being  officer  of  the  guard  at  Fort , , 

and  a  prisoner — to  wit,  Private  E Y ,  Troop  D,  — th  Regiment  of 

davalry — having  been  lawfully  committed  to  his  charge,  did  wholly  fail  and 
neglect,  upon  being  relieved  from  duty  as  such  officer  of  the  guard,  or 
within  twenty-four  hours  after  such  commitment,  to  submit  a  report  in 

writing  of  the  said  confinement  to  his  commanding  officer,  Colonel  T 

K ,  — th  Regiment  of  Infantry,  U.  S.  Army. 

This  at  Fort , ,  on  the  — th  day  of ,  189—. 

Article  69. 
(releasing  a  prisoner.) 

Charge. — Releasing  a  prisoner  without  authority,  in  violation  of  the  69th 
Article  of  War. 

Specification. — In  that  Second  Lieutenant  R 0 ,  — th  Regiment 

•of  Infantry,  IT.  S.  Army,  being  officer  of  the  guard  at.  Fort  , 

,  and  a  prisoner,  to  wit,  Private  F W ,  Battery  F,  — th  Regi- 
ment of  Artillery,  ha  ring  been  lawfully  committed  to  his  custody  by  Captain 

K G ,  — th  Regiment  of  Artillery,  did,  without  authority,  presume 

to  release  the  said  prisoner. 

This  at  Fort , ,  on  the  — th  day  of ,  189 — . 
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Abtiole  69. 
(stjfpbbing  a  prisoner  to  escape.) 

Charge. — Suffering  a  prisoner  to  escape,  in  violation  of  the  69th  Article 
of  War. 

ion. — In  that  Second  Lieutenant  G I ,  — th  Regiment 


of  Artillery,  U.  S.  Army,  being  officer  of  the  guard  at  Fort f 

,  and  a  prisoner,  to  wit,  Private  B H ,  Troop  D,  — th  Regi- 
ment of  Cavalry,  having  been  lawfully  committed  to  his  custody,  did, 
through  negligence,  suffer  the  said  prisoner  to  escape. 

This  at  Fort , ,  on  the  — th  day  of ,  189— % 

(being  a  spy.) 

Charge. — Being  a  spy,  in  violation  of  Section  1343,  Revised  Statutes. 

Specification. — In  that  J H ,  a  citizen,  did  deliberately,  will- 
fully, secretly,  and  in  disguise,  to  wit,  in  the  dress  and  garb  of  an  enlisted 
man  of  the  United  States  Army,  come  within  the  lines  of  the  United  States 
Army,  in  time  of  war,  for  the  purpose  of  obtaining  intelligence  of  the  said 
forces  with  intent  to  convey  the  said  intelligence  to  the  enemy,  and  did 
secretly,  furtively,  and  covertly  obtain  information  with  respect  to  the  said 
forces  and  did  attempt  to  convey  the  same  to  the  enemy. 

This  at ,  on  the  — th  day  of ,  189— w 


STATEMENT  OF  SERVICE.1 


Statement  of  service  of 


-,  Company ,  — th  Regiment 


{Required  by  paragraph  927,  Army  Regulations.) 


TOBMKB  8BBYICK. 


Date  of  Enlistment. 


Date  of  present  enlistment 


— ,  189—. 


Date  of  confinement  under  present  charges 


(Place.) 

(Date.) 


Character  on  Discharge. 


— ,  189—. 


Commanding 


1  Required  by  paragraph  927,  Army  Regulation*  of  1996. 
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surgeon's  report  ok  alleged  deserter,1 

Fort  — 


—,18—. 


Sir:  In  compliance  with  paragraph  121,  Army  Regulations  of  1895, 1 

have  the  honor  to  report  that  I  have  critically  examined ,  an 

alleged  deserter,  and  find  him  fit  for  service;   (or)  unfit  for  service  on 
account  of . 


Post  Surgeon. 
To  the  Post  Adjutant 

1  Required  by  paragraph  121,  Army  Regulations  of  1895, 
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FORMS  OF  PLEAS. 
Plea  to  the  Jubisdiction. 

General,  Court  martial  Rooms, 
Fort 1 f 

May  — ,  189—. 
May  ii  please  the  Court : 

The  undersigned,  W H ,  having  heard  the  charges  and  specifi- 
cations read,  in  which  it  is  alleged  that  he  is  a  private  in  Company  D,  — th 
.Regiment  of  Cavalry,  IT.  S.  Army,  says  that  he  is  not  now  and  never  has 
been  an  enlisted  man  in  the  company  or  regiment  aforesaid,  or  a  member  of 
the  military  establishment  of  the  United  States,  but  that  he  is  a  citizen,  not 
connected  with  the  military  service;  and  this  he  is  ready  to  verify.1 

W H . 


RECORD  OF  DECISION. 

And  the  court,  having  maturely  considered  the  plea  and  statement  of  the 
accused  (together  with  the  evidence  submitted  in  its  support')  and  the  state- 
ment of  the  judge-advocate  in  opposition  thereto,  sustains  the  plea  of  the 
accused  (or,  "  finds  that  the  accused  is  not  a  member  of  the  military  estab- 
lishment of  the  United  States),  and  directs  that  he  be  excused  from  making 
farther  answer  to  the  charges  and  specifications  aforesaid  (or,  "  overrules 
the  plea  and  directs  that  the  defendant  make  further  answer  to  the  charges 
and  specifications  ")« 

1  If  the  plea  be  based  upon  the  claim  that  the  offense  charged  is  not  a  military 
offense,  the  following  form  of  words  should  be  used:  "says  that  the  offense  alleged 
against  him  in  the  aforesaid  charge  and  specification  is  not  an  offense  under  the  —lb 
Article  of  War  aforesaid.  Wherefore  he  prays  judgment  of  the  said  charge  and  sped 
n cation,  and  that  he  may  be  discharged  from  further  answer  to  the  said  charge  and 
specification." 

'  If  testimony  is  submitted  in  connection  with  the  plea,  it  is  recorded  in  the  usual 
form.  The  accused,  haying  the  burden  of  proof  cast  upon  him  by  the  rules  of  evidence, 
presents  his  testimony  in  support  of  the  plea,  and  this  is  followed  by  testimony  iu  re- 
buttal, if  any  there  be.  The  accused,  haviug  the  affirmative  of  the  issue  raised  by  tLe 
plea,  is  entitled  to  the  opening  and  closing  address. 
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FORMER  AoqUTTTAL  OB  CONVICTCTOK. 

Gbhbbal  Coubt-mabtiai*  Boom, 

Fort , , 

June  — ,  189—. 

May  it  please  the  Court : 

The  undersigned,  Captain  H—  J ,  — th  Eegiment  of  Infantry, 

IT.  S.  Army,  having  heard  the  charges  and  specifications  read,  says  that  the 
United  States  ought  not  further  to  prosecute  the  — d  specification  of  the 

— d  charge  against  him,  because  on th,  189 — ,  he  was  brought 

before  a  general  court-martial,  convened  at  Fort , ,  by  virtue 

of  Special  Orders  Number  3,  Headquarters  Department  of ,  dated  at 

_ , f  on  the  — th  day  of ,  189 — ,  and  was  then  and 

there  duly  tried  and  lawfully  convicted  (or  acquitted),  of  the  offense  charged 
in  the  charge  and  specification  aforesaid ;  and  this  the  undersigned  is  ready 
to  verify.  Wherefore  he  prays  that  he  may  be  discharged  from  making 
further  answer  to  the  — d  specification  of  the  — d  charge  aforesaid. 

H J , 

Captain  — th  Regiment  of  Infantry, 
United  States  Army. 

BECOED  OF  DECI8ION. 

The  court  having  maturely  considered  the  plea  of  the  accused  and  the 
testimony  submitted  in  its  support,1  together  with  the  statement  of  the 
judge-advocate  in  opposition  thereto,  sustains  the  plea  and  orders  that  the 
defendant  be  excused  from  making  further  answer  to  the  — d  specification 
of  the  — d  charge  (or,  if  the  plea  be  not  sustained,  the  reoord  should  state, 
after  the  word  support,  "  overrules  the  same  and  directs  the  defendant  to 
make  further  answer  to  the  — d  specification  of  the  — d  charge  ").     . 

Pardon. 

gshkral  coubt -mabttal  rooms, 

Fort , , 

,  18*-. 

May  it  please  the  Court : 

The  undersigned,  Major  T—  L ,  — th  Regiment  of  Infantry, 

XT.  S.  Army,  having  heard  the  charges  and  specifications  read,  says  that  the 
United  States  ought  not  to  prosecute  the  — d  specification  of  the  — d  charge 

against  him  because  the  offense  was  pardoned  by  Brigadier-General  K 

H ,  commanding  the  Department  of  the ,  the  said  pardon  being 

contained  in  a  letter  restoring  the  said  defendant  to  duty  without  trial, 

1  See  note  1,  page  688,  ante. 
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which  letter  was  in  the  following  words  and  figures,  to  wit  (here  insert  the 
letter) ;  and  this  the  undersigned  is  ready  to  verify.  He  therefore  prays 
that  he  may  be  discharged  from  making  further  answer  to  the  said  — d 
specification  of  the  — d  charge  aforesaid. 

T L , 

Major  — th  Regiment  of  Infantry, 
United  States  Army. 

RECORD   OF  DECISION. 

The  court,  having  maturely  considered  the  plea  of  the  accused  (together 
with  the  evidence  submitted  in  its  support),  and  the  statement  of  the  judge- 
advocate  in  opposition  thereto,  sustains  the  plea  and  orders  that  the  defend- 
ant be  excused  from  making  further  answer  to  the  — d  specification  of  the 
— d  charge  (or  if  the  plea  be  not  sustained,  the  record  should  state,  after 
the  word  thereto,  "  overrules  the  same  and  directs  the  defendant  to  make 
further  answer  to  the  «— d  specification  of  the  — d  charge"). 


Statute  of  Limitations. 

General  Court-martial  Rooms* 

Fort , , 

,189-. 

May  it  phase  the  Court : 

The  undersigned,  First  Lieutenant  J K ,  Corps  of  Engineers, 

TJ.  S.  Army,  having  heard  the  charges  and  specifications  read,  says  that  he 

ought  not  to  be  compelled  to  answer  to  the  — d  specification  of  the  — d 

charge,  because  he  says  that  the  offense  therein  alleged  was  committed  on 

the  — th  day  of ,  189 — ,  more  than  two  years  previous  to  the  date  of 

the  order  convening  the  court  for  his  trial,  upon  the  charge  and  specification 

aforesaid  (or,  "  more  than  two  yean  previous  to  the  date  upon  which  the 

charges  against  him  were  referred  to  the  court  for  trial");  and  this  the 

defendant  is  ready  to  verify.     Wherefore  he  prays  judgment  that  the  — d 

specification  of  the  — d  charge  be  quashed. 

J K , 

First  Lieutenant,  Corps  of  Engineers, 

United  States  Army. 

record  of  decision. 

The  court  having  maturely  considered  the  plea  and  statement  of  the 
accused  (together  with  the  evidence  submitted  in  its  support),  and  the 
statement  of  the  judge-advocate  in  opposition  thereto,  sustains  the  plea  and 
directs  that  the  said  — d  specification  of  the  — d  charge  be  quashed  (or, 
"  overrules  the  plea  and  directs  that  the  accused  make  further  answer  to  the 

specification  of  the  — d  charge"). 
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Plea  in  Abatement — Misnomer. 

Gknebal  Court-martial  Rooms, 

Fort , , 

May  — ,  189—. 

May  it  please  the  Court : 

The  undersigned,  Private  Henry  Rhind,  Battery  D,  — th  Regiment  of 

Artillery,  U.  S.  Army,  haying  heard  the  charges  and  specifications  read,  in 

which  he  is  charged  by  the  name  of  Henry  Ryan,  alleges  that  his  name  is 

Henry  Rhind,  and  that  he  now  is  and  from  his  earliest  childhood  has  been 

known  by  the  name  of  Henry  Rhind;  and  this  he  is  ready  to  verify. 

Henry  Rhind, 

Private  Battery  2>,  — th  Regiment  of  Artillery % 

United  States  Army, 

Plea  in  Abatement— Misnomer  in  Christian  Name. 

General  Oourt-m  artial  Rooms, 

Fort , , 

June  — 9 1W— 
May  it  please  the  Court : 

The  undersigned,  Sergeant  Samuel  Jones,  Troop  F,  — th  Regiment  of 
Cavalry,  U.  S.  Army,  having  heard  the  charges  and  specifications  read,  in 
which  he  is  charged  by  the  name  of  William  Jones,  alleges  that  he  was 

baptized  ty  the  name  of  Samuel,  to  wit,  in  the  town  of ,  county 

of ,  State  of ,  and  that  he  has  always  since  his  baptism 

been  called  and  known  by  the  Christian  name  of  Samuel,  and  that  he  has 
hitherto  never  been  called  by  the  name  of  William  as  by  the  said  charges 
and  specifications  is  supposed ;  and  this  the  undersigned  is  ready  to  verify. 

Samuel  Jones, 

Sergeant  Troop  F,  — th  Regiment  of  Cavalry, 

United  States  Army. 

record  of  decision. 

And  the  court,  having  maturely  considered  the  plea  and  statement  of 
the  accused  (together  with  the  evidence  submitted  in  its  support),  and  the 
statement  of  the  judge-advocate  in  opposition  thereto,  finds  the  true  name 
of  the  defendant  to  be  Samuel  Jones.  It  is  therefore  ordered  that  Samuel 
Jones,  the  true  name  of  the  said  defendant,  be  entered  on  the  record  and 
that  all  further  proceedings  against  him  be  conducted  in  that  name. 

FORMS  OF  SENTENCES. 
DEATH   BY  SHOOTING. 

Form:  And  the  court  does  therefore  sentence  him,  Private  H 


G ,  Company  D,  — th  Regiment  of  Infantry,  to  be  shot  to  death  with , 
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musketry  at  each  time  and  place  as  the  reviewing  authority  may  direct,  two 
thirds  of  the  members  concurring  therein. 

DEATH  BY  HANGING. 

And  the  court  does  therefore  sentence  him,   Private  E T , 


Troop  D,  — th  Regiment  of  Cavalry,  to  be  hung  by  the  neck  until  he  is 
dead,  at  such  time  and  place  as  the  reviewing  authority  may  direct,  two 
thirds  of  the  members  concurring  therein. 


DISMISSAL. 


And  the  court  does  therefore  sentence  him,  Captain  T Y ,  — th 

Regiment  of  Artillery,  to  be  dismissed  the  service. 


DISMISSAL  AND  IMPRISONMENT. 


And  the  court  does  therefore  sentence  him,  Captain  H- 


Corps  of  Engineers,  to  be  dismissed  the  service  and  to  be  confined  at  hard 
labor  in  such  place  as  the  reviewing  authority  may  direct  for  the  period  of 
years. 

DISMISSAL  AND  PINE. 

And  the  court  does  therefore  sentence  him,  Captain  G T , 


Ordnance  Department,  to  be  dismissed  the  service,  and  to  pay  to  the  United 
States  a  fine  of dollars,  the  amount  of  his  embezzlement.1 

DISMISSAL,   IMPRISONMENT  AND   FINE. 

And  the  court  does  therefore  sentence  him,  Major  T B ,  Pay- 
master XJ.  S.  Army,  to  be  dismissed;  to  be  imprisoned  at  hard  labor  in  such 
place  as  the  reviewing  authority  may  direct  for  the  period  of  ten  years;  and 
thereafter  to  be  further  imprisoned  in  such  place  as  the  reviewing  authority 
may  direct  until  he  shall  refund  to  the  United  States  the  amount  of  his 
embezzlement, dollars  and cents  (• ).* 

REDUCTION   IN   BANK. 

And  the  court  does  therefore  sentence  him,  Captain  H T , 


Signal  Department,  XJ.  S.  Army,  to  be  reduced  in  rank  so  that  his  name 
shall  be  placed  at  the  foot  of  the  list  of  captains  in  the  Signal  Department 
(or,  "  to  be  reduced  in  rank  so  that  his  name  shall  appear  in  the  list  of  cap- 
tains in  the  Signal  Department  next  below  that  of  Captain  E S ")» 


1  This  form  of  sentence  is  usually  imposed  in  cases  in  which  the  United  States  has 
suffered  a  considerable  pecuniary  loss  in  consequence  of  the  embezzlement,  larceuy,  or 
misappropriation  of  public  money  or  property. 

'  See  note  to  form  next  preceding. 
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SUSPENSION. 

And  the  court  does  therefore  sentence  him,  First  Lieutenant  H- 

I ,  — th  Regiment  of  Artillery,  to  be  suspended  from  rank  (or  ' '  from 

rank  and  command/9  or  "  from  rank,  command,  and  pay  ")  for  the  period 
of years. 

FORFEITURE  OF  PAY. 

And  the  court  does  therefore  sentence  him,  Lieutenant-Colonel  Y 


E ,  — tb  Regiment  of  Cavalry,  U.  S.  Army,  to  forfeit  to  the  United 

States  seventy-five  dollars  per  month  of  his  pay  (or,  "  all  pay  except 

dollars  per  month  ")  for  a  period  of months  (or,  "  to  forfeit  to  the 

United  States  all  of  his  pay,  except dollars  per  month,  for  a  period 

of  — —  months"). 

CONFINEMENT  TO   LIMITS. 

And  the  court  does   therefore  sentence  him,  Major  T G , 


Ordnance  Department,  U.  S.  Army,  to  be  confined  to  the  limits  of  the 

United  States  Arsenal  at , ,  for  the  period  of yearn 

(or,  "  to  the  limits  of  the  Military  Reservation  of  Fort , ,  for 

the  period"),  etc. 

REDUCTION. 

*  *  *  "  to  be  reduced  to  the  ranks." ' 

CONFINEMENT. 

*  *  *  "  to  be  confined  at  hard  labor,  under  charge  of  the  post  guard  (or, 
"  at  the  place  where  his  company  may  be  serving'"),  for  — —  ( — )  days." 

FORFEITURE. 

*  *  *  "  to  forfeit (— )  dollars  of  his  pay."' 

CONFINEMENT  AND  FORFEITURE. 

*  *  *  ••  to  be  confined  at  hard  labor,  under  charge  of  the  post  guard, 

for ( — )  months,  and  to  forfeit ( — )  dollars  per  month  for 

the  same  period." ■ 

1  In  the  Engineer,  Ordnance,  and  Signal  Departments,  where  privates  of  the  first  and 
second  class  are  authorized,  a  private  of  the  first  class  may  be  reduced  to  the  second 
class,  the  form  being  "  to  be  reduced  to  a  second-class  private." 

1  If  it  be  intended  that  the  prisoner  shall  change  station  with  his  company,  the  clause 
above  indicated  may  be  added:  "  at  the  place  where  his  company  may  be  serving." 

1  Detention  of  pay  is  no  longer  authorized,  and  the  Act  of  June  16,  1890,  providing 
for  retention  of  four  dollars  per  month  of  a  soldier's  pay  during  first  year  of  enlistment 
was  repealed  by  the  Act  of  February  12, 1895. 


FORMS  OF  FLEAS.  689> 

DISHONORABLE  DISCHARGE  AND    FORFEITURE  OF  PAY   AND  ALLOWANCES. 

*  *  *  "  to  be  dishonorably  discharged  the  service  of  the  United  States,, 
forfeiting  all  pay  and  allowances  due  him."  a 

DISHONORABLE  DISCHARGE,   FORFEITURE  OF  PAY  AND  ALLOWANCES,   AND- 

CONFINEMENT. 

*****  to  be  dishonorably  discharged  the  service  of  the  United  States, 
forfeiting  all  pay  and  allowances  due  him,  and  to  be  confined  at  hard  labor 
at  such  post  (or  in  such  penitentiary)  as  the  reviewing  authority  may  direct,. 
for ( — )  years." 

If  the  period  of  confinement  is  less  than  one  year,  such  a  sentence  should 
read:  *  *  *  "and  be  confined  at  hard  labor,  under  charge  of  the  post, 
guard,  for  — : ( — )  months."  * 


1  The  clause  "or  to  become  due,"  so  frequently  added  after  "allowances  due,"  in 
such  sentences  is  superfluous,  for  the  reason  that  the  forfeiture  takes  effect  on  the  date  of 
the  order  promulgating  the  sentence.    See  Dig.  J.  A.  Gen.,  428,  par.  90. 

*  See  note  2,  page  088,  aiU*. 


APPENDIX  H. 

FORMS   OF  RECORDS. 
BECOKD  OP  A  GENERAL  COURT-MARTIAL. 

FORM  FOR  RECORD.1 


Pagel.1 
<Jn  Margin.? 


Case  1. 


Proceedings  of  a  general  court-martial  which  convened  at 
-,  pursuant  to  the  following  order:  * 


(Here  insert  a  literal  copy  of  the  order  appointing  the  court,  and,  follow- 
ing it,  copies  of  any  subsequent  orders  modifying  the  detail.) 


HXADqUABTERfi   DEPARTMENT  OF 


Special  Orders 
No. . 


f 


A  general  court-martial  is  appointed  to  meet  at ,  ,  at 

— .m.,  on ,  189 — ,  or  as  soon  thereafter  as  practicable,  for  the  trial 

•of  Captain  E R ,  — th  Regiment  of  Artillery  (or,  "  of  Captain  E 

R ,  — th  Regiment  of  Artillery,  and  such  other  persons  as  may  be 

properly  brought  before  it"),  (or  "of  such  persons  as  may  be  properly 
trough  t  before  it "). 

1  See  the  chapter  entitled  The  Record,  and  the  title  "  Record  of  Proceedings  "  in  the 
Manual  for  Courts-martial.  The  record  will  be  clear  and  legible,  and  if  practicable, 
without  erasure  or  interlineation.  If  a  typewritten  record  is  prepared,  but  one  side  of  the 
sheet  should  be  used. 

'  The  pages  of  the  record  will  be  numbered  and  margins  of  one  inch  will  be  left  at 
the  top,  bottom,  and  left  side  of  each  page.    Manual  for  Courts-martini,  119,  note  1. 

1  Words  inclosed  in  parentheses  (  )  or  brackets  [  ]  are  simply  explanatory,  and  will 
not  be  copied  in  the  record.    Ibid.,  note  2. 

4  "  Every  party  tried  by  a  general  court-martial  shall,  upon  demand  thereof,  made  by 
himself  or  by  any  person  in  his  behalf,  be  entitled  to  a  copy  of  the  proceedings  and  sen- 
tence of  such  court."  (114th  Article  of  War.)  Applications  for  copies  under  this  Article 
-will  be  addressed  to  the  Judge- Advocate  General.    Par.  894.  A.  R.  of  1895. 
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DETAIL  FOB  THE  COURT. 

Major ; ^ ,  5th  Cavalry. 

Captain ,  2d  Artillery. 

Captain ,  Assistant  Surgeon. 

1st  Lieutenant ,  10th  Infantry. 

1st  Lieutenant ,  5th  Cavalry. 

2d  Lieutenant ,  2d  Artillery. 

2d  Lieutenant ,  10th  Infantry. 

1st  Lieutenant ,  5th  Cavalry,  judge-advocate. 

(If  less  than  thirteen  members  are  detailed,  the  order  will  state :) 

A  greater  number  of  officers  cannot  be  assembled  without  manifest 

injury  to  the  service. 

(If  the  case  be  one  requiring  an  immediate  example,  the  following  clause 

should  be  inserted  at  this  point :) 

Tbe  court  is  authorized  to  sit  without  regard  to  hours.1 

(In  case  travel  is  necessary,  the  following  sentence  will  be  added :) 

The  journeys  required  in  complying  with  this  order  are  necessary  for  the 
public  service. 

By  command  of  Brigadier-General . 


Assistant  Adjutant- General. 

Fort f . 

,  189—. 


The  court  met  pursuant  to  the  foregoing  order  at o'clock  — .M.1 

PRESENT.1 

Major ,  5th  Cavalry. 

Captain ....   ,  Assistant  Surgeon. 

1st  Lieutenant ,  10th  Infantry. 

1st  Lieutenant . . . .,  5th  Cavalry. 

2d  Lieutenant. ,  2d  Artillery. 

1st  Lieutenant ,  5th  Cavalry,  judge-advocate. 

1  "Proceedings  of  trials  shall  be  carried  on  only  between  the  hours  of  eight  in  the 
morning  and  three  in  the  afternoon,  except  in  cases  which,  in  the  opinion  of  the  officer 
appointing  the  court,  require  immediate  example."    94th  Article  of  War. 

'  In  the  record  of  the  proceedings  of  a  court-martial  at  its  organization  for  the  trial  of 
a  case  the  officers  detailed  as  members  and  judge-advocate  will  be  noted  by  name  as 
present  or  absent.  In  the  record  of  the  proceedings  of  subsequent  sessions  the  following 
form  of  words  will  be  used,  subject  to  such  modifications  as  the  facts  may  require : 
"  Present,  all  the  members  of  the  court  and  the  judge-advocate."  When  the  absence  of 
an  officer  who  has  not  qualified,  or  who  has  been  relieved  or  excused  as  a  member,  has 
been  accounted  for,  no  further  note  will  be  made  of  it.* 

*  Manual  for  Oourts-marUal,  p.  180;  Dig.  J.  A.  Gen  ,  641,  par.  d  ;  642,  par.  e. 
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AB8EXT. 

Captain.   ,  2d  Artillery. 

2d  Lieutenant ,  10th  Infantry. 

(If  the  cause  of  absence  is  known,  it  will  be  recorded;  if  unknown,  it 
will  be  so  stated.)1 

The  court  then  proceeded  to  the  trial  of  Private ,  Battery  — y 

— th  U.  S.  Artillery,  who,  having  been  brought  before  the  court,  stated 
that  he  did  not  desire  counsel;  (or)  introduced as  counsel. 

[Bepobteb.]' 

i 


was  duly  sworn  as  reporter.* 


The  order  convening  the  court  was  read  to  the  accused,  and  he  was 
asked  if  he  objected  to  being  tried  by  any  member  present  named  therein; 
to  which  he  replied  in  the  negative. 

[Challenges.] 

(or)  that  he  objected  to on  the  following  grounds: 

(Insert  objections.) 

The  challenged  member  stated: 

(Insert  the  statement  of  the  challenged  member,  who  should  always  be 
requested  to  respond  to  the  challenge  and  inform  the  court  upon  its  merits* 
Should  the  accused,  after  this  statement,  desire  to  put  the  challenged  mem- 
ber upon  his  voir  dire,  the  record  should  continue :) 

The  accused  having  requested  that  the  challenged  member  be  sworn 

upon  his  voir  diref was  duly  sworn  by  the  judge-advocate  and 

testified  as  follows:* 

(At  the  close  of  the  examination  of  the  member,  if  the  court  desires 
the  testimony  to  be  read,  or  if  the  member  so  requests,  the  record  should 
continue :) 

The  testimony  of  the  challenged  member  was  read  to  him,  and  was 
by  him  pronounced  correct. 
(or)  corrected  as  follows: 

(Insert  corrections,) 


1 1t  Is  the  duty  of  the  Judge-advocate  to  ascertain  if  possible  the  cause  of  absence. 
If  a  member  is  absent  by  order,  the  number  and  date  of  order  will  be  given  ;  if  absent 
sick,  a  surgeon's  certificate  of  sickness  and  inability  to  attend  will  be  furnished  by  the 
absent  member  and  appended  to  the  record.    Manual  for  Courts-martial,  121,  note  1. 

*  To  facilitate  reference  to  the  record,  sab-heads  entitled  "reporter,"  "challenge/* 
etc.,  are  inserted  and  followed  by  vertical  marginal  lines.  To  use  form  in  case  no  re- 
porter is  employed,  follow  form  to  "  reporter,"  and  then  omit  as  far  as  the  vertical  mar- 
ginal line  under  "reporter"  extends.  In  like  manner  omit  when  necessary  for  other 
sub-heads.    Ibid.,  note  2. 

1  The  reporter  must  be  sworn  in  each  case.  For  form  of  oath,  see  p.  29,.  par.  4» 
Manual  for  Courts-martial.    Ibid. ,  note  3. 

4  For  form  of  oath  see  page  29,  par.  6,  Manual  for  Courts-martial. 

*  The  form  of  examination  should  be  similar  to  that  given  for  witness  for  theprosecution, 
page  694,  infra.  The  accused  should  first  question  the  member,  after  which  the  Judge- 
advocate  and  court  may  put  such  questions  as  they  may  deem  pertinent.  Ibid.,  122,  note  L 
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I  The  challenged  member,  the  accused,  and  judge-advocate  then  with- 
drew, and  the  court  was  closed,  and  on  being  opened  the  president 
announced  in  their  presence  that  the  objection  of  the  accused  was  not 

sustained;1   (or)  that  the  objection  was  sustained. then 

withdrew. 

The  accused  was  asked  if  he  objected  to  any  other  member  present;* 

to  which  he  replied  in  the  negative;  (or)  that  he  objected  to 

on  the  following  grounds: 

(Insert  objection  in  full  and  record  as  before.) 
The  members  of  the  court  and  the  judge-advocate  were  then  duly  sworn.* 

[Interpreter.] 

(If  an  interpreter  is  required,  he  should  now  be  introduced,  and  sworn 
to  the  faithful  performance  of  his  duties.) 

[Delay.] 

(If  delay  is  desired  for  cause  known,  application  should  now  be  made 
for  a  continuance  under  Article  98,  and  the  proceedings  of  the  court 
thereon  recorded.    If  no  delay  is  requested,  the  record  should  continue :) 
The  accused  was  then  arraigned  upon  the  following  charges  and  specifi- 
cations: 

Charge  I. . 


Specification  1st. 
Specification  2d. 

Charge  U 


[Plea  in  Bar.] 

To  which  the  accused  submitted  the  following  special  plea  in  bar  of 

trial:4 

(or) 

To  which  the  accused  pleaded  as  follows: 

To  the  1st  specification,  1st  charge:  "  Guilty; "  (or)  "  Not  guilty." 

To  the  second  specification,  1st  charge:  "  Guilty; "  (6r)  "  Not  guilty." 

To  the  1st  charge:  "  Guilty; "  (or)  "  Not  guilty." 

To  the  first  specification,  2d  charge,  etc. 

Sergeant  John  Jones,  Go. , Infantry,  a  witness  for  the  proeeou- 

tion,  was  duly  sworn  and  testified  as  follows: 

1  In  case  of  a  tie  vote,  the  motion  to  excuse  not  being  sustained,  the  challenged  mem* 
her  is  not  excused. 

*  Only  one  member  at  a  time  can  be  challenged,  and  a  record  of  the  proceedings  in  each 
case  will  be  mnde  in  the  form  indicated  above.    Manual  for  Courts-martial.  122,  note  & 

1  Whenever  the  same  court-martial  tries  more  than  one  prisoner  on  separate  and 
distinct  charges,  the  court  will  be  sworn  at  the  commencement  of  each  trial  and  separate 
proceedings  in  each  case  will  be  prepared.    Ibid.,  note  6. 

4  If  a  special  plea  is  made,  the  plea,  the  reply  of  the  judge-advocate,  and  the  action 
of  the  court  thereon  will  be  fully  stated  and  recorded.  If  the  plea  is  submitted  in 
writing,  it  will  be  signed  by  the  accused  and  attached  to  the  record  as  an  appendix.  For 
forms  of  the  several  pleas,  see  Appendix  G. 
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DIKECT   EXAMINATION. 

Questions  by  the  judge-advocate: 

Q.  Do  you  know  the  accused  ?    If  bo,  state  who  he  is. 

A.  I  do;  Private ,  Battery , Artillery. 

(The  succeeding  questions  of  the  judge-advocate  and  their  answers  should 
follow  in  order.)1 

CROSS-EXAMINATION. 

Questions  by  the  accused: 

Q. — ? 

A. . 

(If  the  accused  declines  to  cross-examine  the  witness,  the  record  should 
state :) 

The  accused  declined  to  cross-examine  the  witness. 

RE-EXAMINATION. 

Questions  by  the  judge-advocate: 

<?. ? 

A. . 

EXAMINATION  BY  THE  COURT. 

Q. ? 


A. 


[Objection  to  Question.]* 

Question  by  a  member: ? 

To  this  question  the  accused  (or  party  objecting)  objected  as  follows: 

(Insert  objection.) 

To  which  the  member  replied : 

(Insert  reply.) 

The  accused  and  judge-advocate  withdrew  and  the  court  was  closed, 
and  on  being  opened  the  president  announced  in  their  presence  that  the 
objection  was  sustained,     (or)  was  not  sustained. 

(In  the  latter  case  the  record  should  continue :) 

The  question  was  then  repeated  by  the  judge-advocate, 

A. . 

1  Tbe  record  should  set  forth  fully  all  the  testimony  introduced  upon  the  trial,  the 
oral  portion  as  nearly  as  practicable  in  the  precise  words  of  the  witness.  If  the  court 
should  decide  to  expunge  any  part,  it  will  not  be  literally  expunged  or  omitted  from  the 
record,  but  will  not  be  thereafter  considered  as  part  of  the  evidence.  Dig.  J.  A.  Gen., 
644,  par.  h. 

*  If  a  question  put  by  a  member  is  objected  to  by  another  member,  or  by  the  judge- 
advocate  or  tbe  accused,  and  the  objection  is  sustained,  it  will  be  recorded  as  a  question 
by  a  member,  and  not  answered;  if  the  objection  is  not  sustained,  it  will  be  recorded  as  a 
question  by  the  court,  repeated  by  the  judge-advocate,  and  must  be  answered.  If  a  ques- 
tion is  objected  to  by  any  one,  at  any  time  during  the  trial,  the  above  method  of  recording 
the  action  of  the  court  will  be  followed.    Manual  for  Courts-martial,  124,  note  1. 
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(If  the  court  deems  it  proper  to  hear  the  testimony  of  the  witness  ready  or 
if  the  witness  request  such  reading,  the  fact  will  be  noted  in  the  record  as 
follows  :x) 

By  direction  of  the  court  (or  "  at  the  request  of  the  witness  ")  the  testi- 
mony of  the  witness  was  read  oyer  to  him,  and  was  by  him  pronounced 
correct. 
(or)  corrected  as  follows: a 

(State  corrections.) 

( When  the  testimony  in  behalf  of  the  prosecution  has  all  been  received,  the 
record  should  continue:) 

The  judge-advocate  announced  that  the  prosecution  here  rested. 

(If  the  court  adjourns  to  meet  the  following  day  (or  on  a  subsequent  day), 
the  record  should  continue :) 

The  court  then,  at o'clock  — .m«,  adjourned  to  meet  at o'clock 

— ,MM  to-morrow  (or  at o'clock  — .mm  on the  — th  instant. 

0 D , 

1st  Lieut. , 

Judge-Advocate** 

Fort , 

,18*-. 

The  court  met,  pursuant  to  adjournment,  at o'clock,  — .m. 

present. 

(If  the  entire  membership  be  present  the  record  should  continue.) 

All  the  members  of  the  court  and  the  judge-advocate.4 

The  accused,  his  counsel,  and  the  reporter  were  also  present. 

(If  the  proceedings  of  the  previous  day  are  required  by  the  court  to  be 

read,*  the  fact  will  be  recorded  in  the  follomng  form :) 
The  proceedings  of were  read '  and  approved. 

(or)  were  corrected  as  follows: 

1  The  reading  over  of  the  testimony  to  the  witness  after  his  examination  has  been 
completed  is  no  longer  required.  Bee  Circular  No.  27,  A.  G.  O.  1897;  see,  also,  note 
2,  post. 

9  If  the  witness  finds  that  his  testimony  has  been  erroneously  recorded,  the  court  will 
permit  him  to  make  such  corrections  therein  as  are  necessary  to  make  the  testimony  as 
recorded  conform  to  the  testimony  as  given.  If  the  witness  desires  to  modify  his 
testimony  in  a  material  particular,  the  court  may,  in  its  discretion,  permit  him  to  do  so; 
but  the  original  testimony  will  not  be  expunged,  and  the  matter  submitted  in  the  way  of 
modification  or  explanation  will  be  so  recorded  as  to  show  in  what  particulars  the  testi- 
mony as  originally  given  has  been  modified.     See  Dig.  J.  A.  Gen.,  753.  par.  14. 

*  The  proceedings  of  each  day  are  authenticated  by  the  signature  of  the  Judge- 
Advocate.     Paragraph  954.  Army  Regulations  of  1895. 

4  If  there  are  absentees  the  form  indicated  at  the  beginning  of  the  trial  should  be  read. 
See  note  2,  pnge  691,  supra. 

4  The  reading  over  of  the  testimony  taken  on  the  previous  day  is  no  longer  required. 
See  Circular  No.  27,  A.  G.  O.  1897,  which  contains  the  requirement  that,  "the  reading 
of  previous  proceedings  and  of  testimony  for  approval  will  be  dispensed  with,  unless, 
for  special  reason,  such  reading  be  considered  necessary  by  the  court*" 
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(In  the  latter  case  enumerate  corrections,  giving  (he  page  and  Kne  in 
which  they  occur.) 

Corporal  John  Smith,  Go. ,  — th  Infantry,  a  witness  for  the  defense, 

<was  duly  sworn  and  testified  as  follows: 

DIRECT  EXAMINATION. 

Question  by  the  judge-advocate:  Do  you  know  the  accused?  If  so,  state 
who  he  is.1 

A. . 

Questions  by  the  accused: 

Q. f 

A. . 

(The  examination  should  be  conducted  as  in  case  of  a  witness  for  the 
prosecution)  the  judge-advocate  cross-examining,  and  the  accused,  if  he  so 
desires,  re-examining  the  witness.) 

(Should  the  accused  wish  to  testify  in  his  own  behalf,  the  record  will  con* 
iinue:) 

The  accused,  at  his  own  request,  was  duly  sworn  as  a  witness,  and  testi- 
fied as  follows: 

Q. ? 

A. . 

(The  examination  of  the  accused  should  be  conducted  in  the  same  manner 
us  that  of  any  other  witness.) 

(If  the  accused  has  no  other  witness  to  call,  the  record  should  continue :) 

The  accused  had  no  further  testimony  to  offer  and  no  statement  to  make. 
{or)  having  no  further  testimony  to  offer,  made  the  following  verbal  state- 
ment in  bis  defense. 

{or)  haying  no  further  testimony  to  offer,  submitted  a  written  statement  in 
his  defense,  which  was  read  to  the  court,  and  is  hereto  appended  and 
marked  A." 
(or)  requested  until o'clock  — .m.  to  prepare  bis  defense. 

(If  the  court  takes  a  recess  during  the  time  asked  for,  the  record  will 
continue :) 

The  court  then  took  a  recess  until o'clock  — .M. ;  at  which  hour 

the  members  of  the  court,  the  judge-advocate,  the  accused,  his  counsel,  and 
the  reporter  resumed  their  seats. 

1  Though  this  is  a  witness  for  the  defense,  the  judge-advocate  will  ask  the  preliminary 
-question  for  the  purpose  of  determining  his  identification  of  the  accused. 

'  All  documents  and  papers  made  part  of  the  proceedings,  or  copies  of  them,  will  be 
appended  to  the  record  in  the  order  of  their  introduction,  after  the  space  left  for  the 
remarks  of  the  reviewing  authority,  and  marked  in  such  a  manner  as  to  afford  easy 
reference.  It  is  not  necessary  to  encumber  a  record  by  spreading  upon  it  documents  or 
other  writings,  or  matter  excluded  by  the  court  The  record  should  simply  specify  the 
character  of  the  writings  and  the  grounds  upon  which  they  were  excluded  by  the  court 
Dig.  J.  A.  Gen.,  651,  par.  14. 
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(Or,  if  the  court  has  other  business  before  it,  the  record  may  continue :) 

The  court  then  proceeded  to  other  business,  and  at o'clock  — .m. 

resumed  the  trial  of  this  case;  at  which  hour,  etc. 

The  accused  submitted  his  defense,  which  was  read  to  the  court,  and  is 
hereto  appended  and  marked  B.1 

The  judge-adrocate  submitted  the  case  without  remark. 
(or)  replied  as  follows:1 

(Insert  reply.) 
{or)  submitted  and  read  to  the  court  a  written  reply,  which  is  hereto 
appended  and  marked  0. 

The  accused  and  his  counsel  and  judge-adrocate  then  withdrew  and  the 

court  was  closed,  and  finds  the  accused,  Private ,  Battery  — ,  — th 

U.  S.  Artillery: 

Of  the  1st  specification,  1st  charge:  "  Guilty; "  (or)  "  Not  guilty. 

Of  the  2d  specification,  1st  charge:  "  Guilty,  except  the  words  * 
,'  and  of  the  excepted  words  Not  guilty.' * 

Of  the  first  charge:  "  Guilty;  "  (or)  "  Not  guilty;  "  (or)  "  Not 
but  guilty  of,  etc., ." 

Of  the  1st  specification,  2d  charge,  etc. 

[Previous  Convictions  whsbb  thb  Accused  is  Found  Guilty.] 

(If  the  offense  is  of  such  character  as  to  admit  of  evidence  of  previous 
convictions,  and  the  accused  is  found  guilty,  the  record  should  continue :) 

The  judge-advocate  and  accused  were  then  recalled  and  the  court 
opened ;  the  judge-advocate  then  stated  that  he  had  no  evidence  of  pre- 
vious convictions  to  submit. 

(or)  the  judge-advocate  then  read  the  evidence  of  previous  convictions ' 
hereto  appended  and  marked  D,  E,  etc. 

(If  the  accused  has  any  statement  to  make  in  regard  to  his  previous 
convictions,  it  will  be  recorded.) 

The  accused  and  judge-advocate  then  withdrew  and  the  court  was 

closed,  and  sentences  him,  Private ,  Battery ,  — th  U.  S. 

Artillery, 


1  The  statement  of  the  accused,  or  argument  In  his  defense,  and  all  pleas  in  bar  of 
trial  or  in  abatement,  when  in  writing,  should  be  signed  by  the  accused,  referred  to  in 
the  proceedings  as  having  been  submitted  by  him,  and  appended  to  the  record,  whether 
he  is  defended  by  counsel  or  not.    For  forms  of  pleas  see  pp.  688-686,  ante. 

*  The  judge  advocate  Is  entitled  by  usage  to  sum  up  the  case  and  present  an 
argument  at  the  conclusion  of  the  trial,  even  though  the  accused  declines  to  make  an 
argument  or  to  submit  a  statement    Dig.  J.  A.  Gen..  711,  par.  4. 

•  See  '■  Previous  Convictions,"  p,  147,  eupra.  When  the  proof  produced  is  the  copy 
furnished  to  the  company  or  other  commander,  in  accordance  with  par.  982,  A.  R.  of 
1895,  it  will  be  returned  to  him  and  a  copy  of  it  attached  to  the  record  of  the  general, 
regimental,  or  garrison  court  trying  the  case.    Par.  929,  A.  R.  of  1895. 
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[No  Previous  Cokvictioks,  ok  Accused  Acquitted.] 
I       (If  the  offense  is  not  of  such  character  as  to  admit  of  evidence  of  pre* 
trious  convictions,  or  if  the  accused  is  acquitted,  the  record,  after  the 
findings  are  stated,  should  continue :) 

And  the  court  does  therefore  sentence  him,  etc. 

(or)  does  therefore  acquit  him,  Private ,  Battery ,  — th 

U.  S.  Artillery. 

The  judge-advocate  was  then  recalled  and  the  court  at .m.  pro- 
ceeded to  other  business. 

(or)  adjourned  until m.,  the  —  inst. 

(or)  adjourned  to  meet  at  the  call  of  the  president. ' 

(or,  on  completion  of  the  trial  of  the  last  case  before  the  court),  adjourned 

sine  die. 

A B , 

Major , 


President. 


1st  Lieut. 


Judge-Advocate. 

(At  least  two  blank  pages  will  be  left  after  the  adjournment  for  the 
sion  and  orders  of  the  reviewing  authority.) 

Form  of  Brief. 

(The  papers  forming  the  complete  record  will  be  fastened  together  at  the 
top,  and  the  record  folded  in  four  folds,  and  briefed  on  the  first  fold  a$ 
follows  :)• 


Private,  Go. 


Trial  by  general  court-martial 

at : 


commencing 
ending 


President : 
Major  — 


Judge-Advocate : 
1st  Lieut.  — 


1  The  hour  of  adjournment  will  be  stated,  unlets  the  court  Is  authorised  to  sit  without 
regard  to  hours. 

'  When  the  record  Is  completed,  the  fudge-advocate  will  forward  it  without  delay  to 
the  convening  authority.    Par.  955,  A.  K.  of  1895. 
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Form  for  Revision  of  Record.1 

Fobt ,  . 


,  189— . 

The  court  reconvened  at o'clock  — .*.,  pursuant  to  the  following 

order: 

(Insert  copy  of  order.) 
(or)  pursuant  to  the  following  indorsement 

(Insert  copy  of  indorsement.) 

PRESENT.* 


ABSENT. 

(Insert  names  of  absentees,  and  state  cause  of  absence,  if  known.) 

The  judge-advocate  read  to  the  court  the  foregoing  order. 
(or)  the  foregoing  indorsement  of  the  convening  authority. 

The  judge-advocate  then  withdrew,  and  the  court  was  closed  and,  having 
revoked  its  former  findings,  finds  the  accused,  etc. 
(or)  revokes  its  former  sentence,  and  sentences  the  accused,  etc. 
(or)  respectfully  adheres  to  its  former  findings  and  sentence. 
(or)  amends  the  record  by,  etc.* 

The  judge-advocate  was  then  recalled  and  the  court  at .x.,  etc. 

A B . 


Major , 

President. 


O 


1st  Lieut. 


Judge-Advocate. 
(The  record  of  revision  will  be  appended  to  the  original  proceedings  and 
the  whole  indorsed  and  forwarded  as  before.) 


1  See  "  Revision  of  Record,"  pp.  168-160,  tupra. 

'  If  the  findings  and  sentence  are  to  be  considered,  all  the  members  who  voted  on 
them  should  be  present  if  possible.  At  least  five  members  of  the  court  who  acted  upon 
the  trial  must,  and  the  Itidge-advocate  should,  be  present  at  the  proceedings  in  revision; 
but  it  is  in  general  neither  necessary  nor  desirable  that  the  accused  should  be  present. 
Manual  for  Courts-martial,  p.  180,  note  3. 

*  For  method  of  amending  the  record,  see  p.  109,  eupra* 


This  form  is  intended  to  answer  the  purposes  of  a  charge  sheet,  which, 
when  completed  by  the  Summary  Court  and  the  commanding  officer,  will 
become  the  complete  record  of  the  trial.  The  officer  preferring  the  charges 
will  enter  on  this  form  the  name  of  the  accused,  the  list  of  witnesses,  and 
the  charges  as  called  for  by  the  headings,  together  with  his  signature 
thereto;  and,  in  proper  cases,  the  accused  will  be  required  to  sign  the 
statement  showing  whether  or  not  he  consents  to  trial  by  summary  court—' 
the  necessary  alteration  being  made  in  the  certificate  if  he  does  not  consent. 
The  case  will  then  be  submitted  in  the  usual  way  for  trial.  Each  sheet  is 
intended  for  one  case  only,  and  will  be  given  a  serial  number  in  the  order 
of  trial;  and  they  will  be  bound  in  numerical  order  in  books  of  convenient 
size,  each  case  being  added  to  the  book  when  completed  by  pasting  or  other 
method,  the  margin  at  the  left  being  intended  for  this  purpose.  Paper 
binding  will  be  sufficient,  a  good  quality  of  tough  and  heavy  paper  being 
used  therefor. 
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RECORD  OF  A  SUMMARY  COURT. 


FORM  FOR  RSCORD. 


Record  of  a  summary  court  at 

Orders  No. ,  Headquarters 


No.  of  Case- 
-,  appointed  by  — 


190—. 


Name,  Rank, 

Company,  and 

Regiment, 

and  List  of 

Witnesses. 

Article  of  War 
Violated. 

Specification, 

with  Signature 

of  Officer 

Preferring 

Charges. 

a 

Number  of 

Previous 

Convictions. 

Sentence,  with 

Signature  of 

Trial  Officer, 

and  Consent  to 

Trial,  if  Given. 

Action  of  Com- 
manding Offi- 
cer, with  Date 
and 
Signature. 

Witnesses: 

• 

■ 

Bsff't.  ..*. 

I  hereby  con- 
consent  to 
trial  by  Sum- 
mary   Court 
on     those 
charges. 

Private  Co  ... 

Notk.— This  form   may  be  used  to  furnish  copies  of  the  record,  the  same  to  be> 
certified  to  be  "  a  true  copy  "  by  the  post  commander  or  adjutant. 

MONTHLY  REPORT  OF  SUMMARY-COURT  CASES. 

Report  of  cases  tried  by  summary  court  at , ,for  the  month 

of ,  189— . 


B 


Name,  Rank, 
Company, 

and 
Regiment. 


u 

"SJ 

•So 

< 


Synopsis  of 
Specification. 


a 

a 

Number  of 

Previous 
Convictions. 

Sentence. 
(If  mitigated,  give  sentence 
as  mitigated  only.    Signa- 
ture of  trial  officer  not  to 
be  copied.) 
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APPENDIX  K 

GARRISON  AND  REGIMENTAL  COURTS. 

RECORD  OF  A  GARRISON  COURT-MARTIAL.1 

Came . 

Proceedings  of  a  garrison  court-martial  convened  at ,  pursuant ' 

to  the  following  order: 

Fobt , 

Obdkrs,  ) 
No. .  S 

A  garrison  court-martial  will  convene  at  this  post  at o'clook  A.M., 

on ,  189—,  or  as  soon  thereafter  as  practicable,  for  the  trial  of 

Private ,  Company ,  — th  Infantry,  he  having  objected  to 

trial  by  summary  court. 

(or)  the  post  (or  other)  commander  being  the  accuser  and.  the  only  officer 

present  with  the  command.1 

DETAIL  FOR  THE   COURT, 

Captain . 

1st  Lieutenant ■ — . 

2d  Lieutenant .  "     *> 

2d  Lieutenant ,  judge-advocate. 

By  order  of  -i ■  « 

(Signed) -. 


1st  Lieutenant 


Post  Adjutant.  :  • 

Fokt^ -,    " 

,  18—. 

The  court  met,  pursuant  to  the  foregoing  order,  at o'clock  — .ic.* 

■  -  --     -  ___ 

1  The  form  of  record  for  a  garrison  court-martial  differs  from  that  for  a  general  court- 
martial  only  in  respect  to  the  form  of  the  order  appointing  the  court.  The  form  here 
given  is  that  for  a  case  in  which  a  plea  of  "Guilty  "is entered  ;  if  the  prisoner  pleads 
"Not  Guilty,"  or  makes  a  special  plea,  the  form  for  record  of  a  general  court  will  be 
followed.    Manual  for  Courts-martial,  184,  note  1. 

*  See  page  218,  wpra. 

*  If  the  order  contains  the  clause,  "  The  court  may  sit  without  regard  to  hours, M  the; 
hours  of  meeting  and  adjournment  need  not  be  recorded. 

*08 
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PBE8EXT. 


Captain 

1st  Lieutenant 
2d  Lieutenant 


2d  Lieutenant ,  judge-advocate. 

The  court  then  proceeded  to  the  trial  of  Private ,  Company 

.,  — th  Infantry,  who  was  brought  before  the  court,  and  having  heard 


the  order  convening  it  read,  was  asked  if  he  had  any  objection  to  being  tried 
by  any  member  named  therein;  to  which  he  replied  in  the  negative. 

The  members  of  the  court  and  the  judge-advocate  were  then  duly 
sworn,  and  the  accused  was  arraigned  upon  the  following  charge  and  speci- 
fication: 

Charge. 

Specification. . 


To  which  the  prisoner  pleaded: 

To  the  specification:  "  Guilty." 

To  the  charge:  "Guilty." 

The  judge-advocate  announced  that  the  prosecution  here  Tested, 

The  prisoner  stated  that  he  had  no  testimony  to  offer  or  statement  to 
make. 

The  accused  and  judge-advocate  then  withdrew,  and  the  oourt  was  closed 
and  finds  the  accused,  Private ,  Company ,  — -th  Infantry: 

Of  the  specification :  "Guilty." 

Of  the  charge:  "  Guilty." 

The  judge-advocate  and  the  accused  were  then  recalled  and  the  court 
opened;  the  judge-advocate  stated  that  he  had  no  evidence  of  previous  con* 
yictions  to  submit. 

(or)  read  the  evidence  of  previous  convictions  hereto  appended  and  marked 
A,  B,  etc. 

The  accused  and  judge-advocate  then  withdrew,  and  the  court  was  closed 
and  sentences  him,  Private ,  Company  — ,  — th  Infantry,  etc. 

The  judge-advocate  was  then  recalled,  and  the  court  at .mm  etc 

A B . 


Captain 


C D- 


2d  Lieut. , 

Judge-Advocate. 

(A  sine  die  adjournment  will  be  added  to  the  last  case  before  the  court, 
and  the  record  of  each  case  folded  and  indorsed  in  the  same  manner  as  that 
for  a  general  court-martial.) 
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Remarks  on  the  Record. 

1.  The  decision  and  orders  of  the  poet  commander,  properly  dated  and 
oyer  his  official  signature,  will  follow  immediately  after  the  sentence, 
adjournment,  or  other  final  proceeding  of  the  court  in  the  case. 

2.  "  The  complete  proceedings  of  a  garrison  or  regimental  court  will  be 
transmitted  without  delay  by  the  post  or  regimental  commander  to  depart- 
ment headquarters."  l 

RECORD  OP  A  REGIMENTAL  COURT-MARTIAL.1 


Case 


Proceedings  of  a  regimental  court-martial  convened  at 
pursuant  to  the  following  order: 

Fob*  — 


—.180—. 


Orders,  ) 
No. .  \ 

A  regimental  court-martial  will  convene  at  this  post  at o'clock 

a.m.,  on  -1 ,  189 — ,  or  as  soon  thereafter  as  practicable,  for  the  trial 

of  Private ,  Company ,  — th  Infantry,  he  having  objected  to 

trial  by  summary  court. 

(or)  the  poet  (or  other)  commander  being  the  accuser  and  the  only  officer 

present  with  the  company.' 

DETAIL  FOB  THE  COURT. 

(Complete  record  as  in  ease  of  a  garrison  or  general  court.) 

FORM  FOR  ORDER  OF  PROMULGATION. 

CASE  OF  A  COMMISSIONED  OFFICES. 

HEADQUABTEB8  OF  THE  AjUfT, 

Adjutaht-Gewkbal's  Office, 

Washington ,  189—. 

Genebal  Obdebb,  I 
No. .         ] 

1.  Before  a  general  court-martial  which  convened  at  Fort 


-,  pursuant  to  paragraph  1,  Special  Orders  No.  36,  Headquarters 

Department  of ,  dated ,  189 — ,  and  of  which  Colonel 

T R ,  — th  Regiment  of  Artillery,  was  President,  and  Lieutenant 

Colonel  R E ,  Deputy  Judge-Advocate  General,  was  judge-advocate, 

was  arraigned  and  tried : 

Captain  G R.  T ,  — th  Regiment  of  Infantry. 

1  Par.  966,  A.  R.  of  1895. 

1  The  form  of  record  for  a  regimental  court  differs  from  that  for  a  garrison  or  a 
general  court  only  In  respect  to  the  order  convening  the  court. 

*  See  page  216,  supra.  •  ">. 
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Charge. 

Specification  let. 
Specification  2d. 
etc. 


Here  insert  the  charges  and  specifications  in  folk 
If  for  any  reason  it  appears  to  be  improper  to  pub- 
lish a  specification,  on  account  of  its  subject-matter, 
the  entry  can  be  made,  opposite  the  number,  that 
"  this  specification  will  not  be  published/1 


PLEA. 

Charge  I. 

To  the  1st  Specification:  "  Not  guilty." 
To  the  2d  Specification:  "  Not  guilty." 
To  the  3d  Specification:  "  Guilty." 
To  the  4th  Specification:  "  In  bar  of  triaL" 
To  the  5th  Specification:  "  Guilty." 
To  the  Charge:  "  Not  guilty." 

Charge  II. 

To  the  1st  Specification:  "  Not  guilty." 
To  the  2d  Specification:  "  Not  guilty." 
To  the  3d  Specification:  "  Not  guilty,"  etc. 
To  the  Charge:  "  Not  guilty,"  etc. 

FINDING. 

The  court,  haying  maturely  considered  the  evidence  adduced,  finds  the 
accused  Captain  G R.  T ,  — th  Regiment  of  Infantry,  as  follows: 

Charge  I 

Of  the  1st  Specification:  "  Not  guilty." 

Of  the  2d  Specification :  "  Guilty. " 

Of  the  3d  Specification:  "  Guilty." 

Of  the  4th  Specification:  "  Plea  in  bar  of  trial  sustained  by  the  oourt." 

Of  the  5th  Specification:  "  Guilty." 

Of  the  Charge :  "  Guilty. " 

Charge  IL 

Of  the  1st  Specification:  "Guilty." 

Of  the  2d  Specification:  "  Guilty." 

Of  the  3d  Specification:  "  Not  guilty,"  etc. 

Of  the  Charge:  "Guilty." 

SENTENCE. 

And  the  court  does  therefore  sentence  him,  Captain  G R.  T , 

— th  Regiment  of  Infantry,  "  To  be  dismissed  the  service." 

The  record  of  the  proceedings  of  the  general  court-martial  in  the  fore- 
going case  of  Captain  G R.  T ,  — th  Regiment  of  Infantry,  having 
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been  forwarded  for  the  action  of  the  President,  the  following  are  his  orders 
thereon  (here  follows  the  executive  order  in  which  the  action  of  the  Presi- 
dent is  embodied). 

2.  By  direction  of  the  Secretary  of  War  (here  follows  such  action  of  the 
War  Department  as  is  necessary  to  carry  the  orders  of  the  President  into 
effect,  closing,  if  snch  action  be  desired,  with  a  clause  dissolving  the  court). 

By  command  of  Major-General  M ; 


S B 


AdjutanU  General. 

CASE  OF  AK  ENLISTED  MAN. 

Headquarters  Department  of , 


—,18—. 


Special  Orders,  ) 

No. .        ] 

******** 

3.  Recrait ,  General  Service,  U.  S.  Army,  having  been  tried 

by  a  general  court-martial  convened  at , ,  and  found  guilty 

of  fraudulent  enlistment,  in  violation  of  the  62d  Article  of  War,  was  sen- 
tenced "  to  be  dishonorably  discharged  the  service  of  the  United  States, 
forfeiting  all  pay  and  allowances  due  him,  and  to  be  confined  at  hard  labor 
at  such  post  as  the  reviewing  authority  may  direct,  for  the  period  of  oue  (1) 
jear." 

The  sentence  is  approved  and  will  Be  duly  executed.     The  prisoner  will 

be . 

******** 

By  command  of  Brig.  Gen. . 


Assistant  Adjutant- General* 
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FORM  OF  RECORD :  RETIRING  ROARD. 

Proceedings  of  an  Army  Retiring  Board  convened  at by  virtue 

of  the  following  orders : 

HBADQUABTBBS  OF  THB  ABMT, 

ADJTJTANT-GENEBAI/S  OFFICE, 

washington, ,  — . 

Special  Orders,  { 
No, .        f 

The  following  order  has  been  received  from  the  War  Department: 

War  Department,  Washington, ,  199 — . 

By  direction  of  the  President,  and  in  accordance  with  Section  1245, 
Bevised  Statutes,  an  Army  Retiring  Board  is  hereby  appointed  to  meet,  at 

the  call  of  the  president  thereof,  at ,  for  the  examination  of  such 

officers  as  may  be  ordered  before  it 

DETAIL  FOB  THB  BOARD. 

Golonel ,  10th  Infantry; 

Lieutenant-Oolonel  ,  3d  Infantry; 

Major ,  Surgeon; 

Captain ,  Assistant  Surgeon; 

Captain ,  Assistant  Surgeon; 

First  Lieutenant ,  5th  Cavalry,  recorder. 

Secretary  of  War. 
By  oommand  of  Major-General • 

Adjutant-  General. 


»  »  1899. 

The  Board  met  pursuant  to  the  foregoing  order  at o'clock. 

pbbsbnt: 

Colonel ,  10th  Infantry; 

Lieutenant-Oolonel ,  3d  Infantry; 

Major ,  Surgeon; 

Captain ,  Assistant  Surgeon* 

Captain ,  Assistant  Surgeon; 

First  Lieutenant ,  5th  Cavalry,  reoorder. 
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Captain appeared  before  the  Board  pursuant  to  par.  — , 

Special  Orders  No.  — — >  Adjutant-General's  Office,  dated  — ,  1899, 

and  stated  that  he  did  not  desire  counsel  (or,  introduced ,  as 

counsel). 

The  order  convening  the  Board  was  then  read,  and  Captain 

was  asked  if  he  had  any  objection  to  offer  to  any  member  present;  to  which 

he  replied  in  the  negative.     (Or,  that  he  objected  to ,  on  the 

following  grounds :) 

(Insert  objection.) 

The  challenged  member  stated : 

(Insert  the  statement  of  the  challenged  member,  who  should  be  requested 
to  respond  to  the  challenge  and  inform  the  Board  upon  its  merits.  Should 
the  officer  before  the  Board  for  examination  desire  to  put  the  challenged 
member  on  his  voir  dire,  the  record  should  continue  :) 

Captain having  requested  that  the   challenged  member  be 

sworn  on  his  voir  dire, was  then  duly  sworn  by  the  recorder, 

[for  form  of  oath  see  p.  510,  ante,]  and  testified  as  follows: 

*  *  #  *  *  *  *  * 

The  Board  was  then  closed,  and  on  being  opened  its  decision  was  an* 
nounced  that  the  objection  was  not  sustained  (or,  that  the  objection  was 
sustained).  (In  the  latter  case  the  record  should  state  that  the  challenged 
member  then  withdrew.) 

Captain was  then  asked  whether  he  objected  to  any  other 

member;  to  which,  (etc.  as  before). 

(Five  being,  under  Section  1246,  R.  S.,  the  minimum  number  of  members 
of  a  retiring  board,  it  must  when  reduced  below  that  number  by  challenge, 
or  if  the  board  is  left  without  the  proportion  of  medical  officers  required  by 
said  section,  adjourn  and  report  the  facts  to  the  convening  authority.) 

The  members  of  the  Board  and  the  recorder  were  then  duly  sworn. 

(If  the  officer  desires  to  be  retired,  the  record  will  continue :) 

Captain was  then  asked  whether  he  desired  to  be  retired,  and 

answered  in  the  affirmative.  He  was  then  duly  sworn  as  a  witness,  and 
testified  as  follows: 

Q.  Please  state  the  nature  of  your  disability  and  its  cause,  and  how 
long  you  have  suffered  from  it. 

A.  (The  officer  can  here  make  an  oral  statement,  or  submit  a  written 
one.    If  a  written  statement  is  submitted,  the  record  will  so  state.) 

The  witness  submitted  a  written  statement,  which  was  read  to  the 
Board,  and  is  hereto  attached,  marked  "  A." 

Q.  Is  the  statement  submitted  by  you  correct  ? 
A.  Yes. 
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(The  Board  may  then  ask  further  questions.) 
Q.  Do  yon  desire  to  make  any  farther  statement  ? 

'      A. . 

( When  the  officer  objects  to  retirement,  he  will  not  be  examined  at  this 
stage  of  the  proceedings,  but  may  introduce  evidence  or  make  a  statement  as 
hereafter  indicated.) 

Major ,  Surgeon,  a  member  of  the  Board,  was  then  duly 

sworn,  and  testified  as  follows: 

Q.  Please  submit  to  the  Board  the  result  of  your  examination  of  Cap- 
tain  • 

The  witness  submitted  a  written  report  signed  by  himself  and  Assistant 

Surgeon ,  also  a  member  of  the  Board,  which  was  read  to  the 

Board  and  is  attached,  marked  "  B." 

Q.  From  what  cause  does  Captain 's  disability  proceed  f 

J*.   — — — •  • 

Q.  Is  that  disability  permanent  f 

Q.  Is  Captain 's  disability  such  as  to  incapacitate  him  for 

active  service  P 

A.         ■         . 
********* 

(The  examination  of  the  witness  should  be  conducted  so  as  to  bring  out 
all  material  facts  on  the  lines  indicated.) 

Captain  — — stated  that  he  had  no  questions  to  ask  (or,  asked  the 

following  questions). 

*  *  #  *  *  *  *  *  * 

(The  other  medical  member  of  the  Board  should  then  be  similarly  interro- 
gated.) 

The  recorder  then  submitted  certain  papers,  referred  to  the  Board  from 
the  Adjutant- General's  Office,  which  were  read  to  the  Board  and  are 
attached,  marked . 

Captain had  no  further  evidence  to  submit  nor  statement  to 

make.  ( When  there  is  such  evidence  or  statement  the  record  will  duly  set  it 
forth.) 

The  Board  was  then  closed  for  deliberation,  and,  having  maturely  con* 
sidered  the  case,  finds  that  Captain is  incapacitated  for  aotive  ser- 
vice, and  that  the  cause  of  said  incapacity  is 

And  the  Board  further  finds  that  said  incapacity  is  (or,  is  not)  an  incident 
of  service. 

The  Board  then  adjourned. 
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(Or  when  the  Board  wishes  to  hear  the  record  read:) 

The  Board  then  adjourned  to  meet  at o'clock  —  n,  on ,  1899*. 


9 

Recorder. 


Second  Day's  Proceedings. 


The  Board  met  pursuant  to  adjournment 

Present  :  All  the  members  and  the  recorder. 

The  foregoing  proceedings  were  read  and  approred. 


—1890. 


President  of  the  Board. 


Recorder. 
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FORM  OF  RECORD:  BOARD  OF  EXAMINATION. 

(Under  Par.  HI.,  O.  0. 128,  A.  O.  O.,  1890,  and  G.  O.  41,  A.  6.  O.,  1607.) 

Proceedings  of  a  Board  of  Officers  convened  at ,  pur- 
suant to  the  following  order: 

(Here  insert  copy  of  order  appointing  the  Board.1) 

Fobt  ,  — , 


The  Board  met  pursuant  to  the  foregoing  order/ 

PRESEHT. 

(Here  insert  names  of  members  present  and  recorder.) 


The  Board  then  proceeded  to  the  examination  of  Captain ,  who 

appeared  before  the  Board  in  pursuance  of  par. ,  Special  Orders  No.  — , 

Adjutant-General's  Office,  dated ,  1899.    The  order  convening  the 

1  Composition  of  Examining  Boards. — The  examination  of  all  officers  of  the  Army 
below  the  rank  or  major  shall  be  conducted  by  boards  selected  in  accordance  with  laws 
approved  October  1,  1890,  and  July  27, 1898,  published  in  G.  O.  No.  116,  1890,  and 
<*.  O.  No.  57,  1893,  respectively,  and  composed  as  follows : 

Officer  of  the  Line.— -The  board  will  consist  of  five  members  and  a  recorder.  Two 
of  the  members  will  be  medical  officers  and  three  will  be  line  officers  senior  in  rank  to, 
and.  as  far  as  practicable,  from  the  same  arm  of  service  as,  the  officer  to  be  examined. 

Officers  of  the  Corps  of  Engineers,  the  Signal  Corps,  the  Ordnance,  Quartermaster's,  and 
Subsistence  DepaHments.^-TLe  board  will  consist  of  five  members,  two  of  whom  will  be 
medical  officers,  and  three  of  the  same  corps  or  department,  when  practicable,  as  the 
officer  to  be  examined,  and  senior  to  him  in  rank,  the  junior  of  whom  will  act  as  recorder. 

Medical  Officers. — The  board  will  consist  of  three  medical  officers,  senior  in  rank  to 
the  officer  to  be  examined,  the  junior  of  whom  will  act  as  recorder ;  provided,  that 
whenever  a  medical  officer  is  found  to  be  physically  disqualified  the  board  will  report  to 
the  Adjutant-General  and  adjourn,  pending  appointment  of  two  additional  members, 
who  may  be  from  any  line  or  staff  officers  available,  senior  in  rank  to  the  officer  to  be 
examined.  Tbe  board  will  then  proceed  under  the  rules  governing  retiring  boards. 
O.  O.  41,  A.  Q.  O.,  1897. 

The  medical  officers  should  constitute  two  fifths  of  the  board,  so  that  when  it 
proceeds  as  a  retiring  board  its  composition  will  conform  to  that  of  a  retiring  board. 

•  All  public  proceedings  will  be  in  the  presence  of  the  officer  under  examination  ; 
the  conclusions  reached  and  the  recommendations  entered  in  each  case  will  be  regarded 
as  confidential. 
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Board  was  then  read  and  Captain was  asked  if  he  had  any  objection 

to  offer  to  any  member  present;  to  which  he  replied  in  the  negative. 

(Or,  that  he  objected  to on  the  following  grounds :) 

(Here  insert  objections  to  the  challenged  member.) 

The  challenged  member  stated: 

(Insert  the  statement  of  the  challenged  member,  who  should  be  requested 
to  respond  to  the  challenge  upon  its  merits.  Should  the  officer  before  the  Board 
for  examination  desire  to  put  the  challenged  member  on  his  voir  dire,  the 
record  should  continue :) 

Captain haying  requested  that  the  challenged  member  be  sworn 

on  his  voir  dire,  was  then  duly  sworn  by  the  recorder, 

[for  form  of  oath  see  p.  510,  ante,]  and  testified  as  follows: 

Question * 

Answer 

The  Board  was  then  closed,  and  on  being  opened  its  decision  was 
announced  that  the  objection  was  not  sustained  (or,  that  the  objection 
was  sustained).  (In  the  latter  case  the  record  should  show  that  the  chal- 
lenged member  then  withdrew.) 

Captain  was  then  asked  whether  he  objected  to  any  other 

member;  to  which  (eta,  as  before).1 

The  members  of  the  Board  and  the  recorder  were  then  duly  sworn. 

(Before  proceeding  with  the  physical  examination,  the  officer  about  to  be 
examined  will  be  required  to  submit,  for  the  information  of  the  Board,  a 
certificate  as  to  his  physical  conidtion.  In  the  event  of  there  being  no  cause 
or  disqualification  existing,  the  certificate  will  take  the  following  form : 

"  I  certify,  to  the  best  of  my  knowledge  and  belief,  I  am  not  affected  with 
any  form  of  disease  or  disability  which  will  interfere  with  the  performance 
of  the  duties  of  the  grade  for  promotion  to  which  I  am  undergoing  examines 
tion.") 

The  record  will  continue: 

Captain then  submitted  a  certificate  as  to  his  physical  qualifies^ 

tions  for  promotion,  which  is  hereto  appended,  marked  "  A." 

1  The  organization  of  boards  will  conform  to  that  of  retiring  boards,  the  recorder 
swearing  the  several  members,  including  the  medical  officers,  faithfully  and  impartially 
to  examine  and  report  upon  the  officer  about  to  be  examined,  and  the  president  of  the 
board  then  swearing  the  recorder  to  the  faithful  performance  of  his  duty.  Proceedings 
will  be  made  separately  in  each  case.    G.  O.  41,  A.  G.  O.,  1897. 

Previously  to  the  swearing  of  the  board,  members  thereof  may  be  challenged,  for 
cause  stated  to  the  board,  the  relevancy  and  validity  of  which  shall  be  determined  by 
the  full  board,  according  to  the  procedure  of  courts-martial  in  like  cases.  The  record 
will  show  that  the  right  to  challenge  was  accorded.  If  the  number  of  members  it 
reduced  by  challenge  or  otherwise,  the  board  will  adjourn,  and  report  the  facts  to  the 
Adjutant-General,  through  the  president  of  the  board,  for  the  action  of  the  War  Depart- 
ment. Medical  officers  will  not  take  part  in  the  professional  examination  except  in  the 
cases  of  assistant  surgeons.  They  will  make  the  necessary  physical  examination  of  all 
officers  and  report  their  opinion  in  writing  to  the  board.  All  questions  relating  to  the 
physical  condition  of  an  officer  shall  be  determined  by  the  full  board.  G.  0. 41,  A.  G.  O*, 
1897. 
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The  medical  officers  of  the  Board  then  retired  with  Captain for 

the  purpose  of  making  the  physical  examination  required  by  law;  and  the 
Board  haying  reassembled,  and  all  the  members  being  present,  reported  that 

they  found  Captain  physically  qualified  for   promotion.1      The 

written  report  was  then  read  to  the  Board  and  is  hereto  appended,  marked 
"B» 

(If  the  members  of  the  Board,  or  the  officer  undergoing  examination, 
desire  to  question  the  medical  officers  in  respect  to  the  physical  examina- 
tion, their  questions  and  answers  will  be  recorded  in  the  form  prescribed 
for  a  retiring  board9  [page  710,  ante];  if  there  be  no  questions,  the  record 
will  continue ;) 

The  Board  then  found  Captain physically  capacitated  for  service 

and  fit  for  promotion  (or  physically  incapacitated  for  service  and  unfit  for 
promotion).* 


President* 


Recorder. 

(When  the  officer  has  been  found  physically  capacitated  for  promotion, 
the  Board,  except  the  medical  members,  will  proceed  to  the  professional 
examination  of  the  officer.) 

[During  oral  and  practical  examinations  all  the  members,  excepting  the 
medical  officers,  will  be  present. 

Written  examinations  may  be  conducted  in  the  presence  of  one  member 
of  the  board,  or  the  recorder,  for  which  purpose  the  board  may  be  divided 
into  committees,  before  whom  the  examination  shall  be  conducted  from  day 
to  day  until  completed  ;  after  which  the  board  will  reassemble  »to  consider 
its  finding. 

1  The  report  will  show  the  physical  condition  of  the  officer  undergoing  examination 
as  to  capacity  or  incapacity  for  service,  and,  in  case  of  incapacity,  its  cause,  and  what- 
ever further  information  may  be  necessary  to  an  understanding  of  the  case. 

•  If  anything  should  arise  during  the  examination  requiring  the  introduction  of  evi- 
dence, the  Inquiry  shall  proceed  upon  written  interrogatories  as  far  as  possible,  the  board 
determining  to  whom  questions  shall  be  forwarded.  When,  in  the  opinion  of  the  board, 
it  becomes  essential  to  take  oral  testimony,  the  facts  should  be  reported  to  the  War 
Department  for  the  necessary  orders  in  regard  to  witnesses  to  be  summoned  from  a 
distance.  Witnesses  examined  orally  will  be  sworn  by  the  recorder.  G.  0. 41,  A.  Q.  O., 
1897. 

1  The  record  in  each  case  where  an  officer  is  found  physically  disqualified  shall  be 
authenticated  by  all  the  members,  including  medical  officers,  and  the  recorder.  In  all 
other  cases  the  medical  officers  will  not  be  required  to  sign  the  proceedings.  If  any 
member  dissents  from  the  opinion  of  the  board,  it  will  be  so  stated.— G.  0. 41,  A.  G.O., 
1897. 
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Papers  should  be  given  out  so  that  everything  in  the  hands  of  the  officer 
being  examined  may  be  answered  before  a  reoess  or  adjournment.  A  state* 
ment  showing  that  such  was  the  procedure  during  the  written  examinations 
will  be  embodied  in  the  record.  The  number  and  value  will  be  entered  on 
the  margin  of  questions  used  for  the  written  examination.  Original  ques- 
tions prepared  by  the  board  will,  for  convenience  of  the  reviewing  authority, 
indicate  where  answers  may  be  found. 

To  secure  some  degree  of  uniformity  of  examination  of  line  officers, 
boards  will  be  furnished  by  the  Adjutant-General  with  lists  of  questions, 
with  values  attached.  Boards  will  not,  however,  be  confined  to  the  ques- 
tions contained  in  these  lists,  and  are  authorized  to  ask  any  questions, 
selected  from  the  publications  recommended  herein  for  study,  deemed  neces- 
sary during  the  progress  of  the  oral,  written,  or  practical  examinations. 
Where  blackboard  or  other  illustrations  will  facilitate  the  oral  and  practical 
examinations,  their  use  is  authorized.  Examinations  will  be  conducted  in 
a  sufficiently  exhaustive  manner  to  determine  not  only  that  the  subject  is 
thoroughly  comprehended,  but  the  degree  of  proficiency  of  the  officer  being 
examined,  and  until  the  board  is  positively  satisfied  as  to  his  ability  to  im- 
part instruction  in  the  various  subjects.  In  case  of  unpropitions  weather, 
practical  exercises  may  be  postponed  from  day  to  day,  but  never  omitted  or 
materially  curtailed. 

Whenever  the  oral  examination  of  any  line  officer  is  unsatisfactory  in 
any  subject  the  board  will  at  once  proceed  with  a  written  examination  in 
that  subject,  and  in  case  the  officer  is  not  found  proficient,  the  questions 
and  answers  will  be  attached  to  the  proceedings.1 

At  the  conclusion  of  his  examination,  each  officer  will  sign  and  submit 
a  certificate  in  his  own  handwriting  to  the  effect  that  he  has  not  received 
assistance  from  any  unauthorized  source,  or  communicated  or  transcribed 
any  of  the  questions  or  problems  submitted  for  his  use  during  the  examina- 
tion. 

In  written  examinations  a  numerical  value  will  be  given  to  each  ques- 
tion. In  the  oral  and  practical  examinations  a  numerical  value  will  be 
given  to  each  subject.  Where  both  oral  and  practical  examinations  are 
required  in  the  same  subject  the  board  will  allot  the  value  to  be  credited  to 
each  part. 

In  the  lists  prepared  for  the  use  of  boards,  values  of  5, 10,  and  15  have 
been  assigned  to  the  questions.  Corresponding  values  will  be  given  by  the 
board  to  any  original  questions.    It  is  assumed  that  an  average  of  twenty 


1  Commanding  officers  of  posts  at  or  in  the  vicinity  of  which  boards  may  be  appointed 
to  meet  will,  without  further  instructions,  furnish,  upon  request  of  the  board,  such 
available  troops  and  material  as  may  be  required  by  boards  in  the  execution  of  this 
order.  When  it  is  not  practicable  to  obtain  the  requisite  troops  and  material  for  the 
complete  practical  examination  as  prescribed  for  artillery,  oral  and  written  examinations 
will  be  substituted  by  the  board  for  the  portion  omitted.    Q.  O.  41,  A.  G.  O.  1807. 
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questions  will  be  asked  in  each  subject,  but  the  board  is  not  limited  to  that 
number.  The  total  values  and  relative  weights  of  all  subjects  for  which 
questions  are  furnished  by  the  Adjutant-General  shall  be  as  follows: 


Subject. 


I.  Administration 

II  Drill  regulations 

III.  Exterior  ballistics,  etc.  . . , 

IV.  Fire  discipline 

V.  HippologV 

VL  Military  field-engineering 

VII.  Military  law 

VIII.  Military  topography 

IX.  Minor  tactics 


Total  value. 

ReUttre 
weight. 

200 

1 

800 

8 

200 

2 

200 

2 

200 

2 

200 

2 

200 

1 

200 

2 

200 

8 

In  computing  the  examination,  find  the  percentage  in  the  various  sub- 
jects, multiply  each  by  the  relative  weight  of  that  subject,  then  divide  the 
sum  of  these  products  by  the  sum  of  the  relative  weights  of  the  subjects  in- 
cluded in  the  examination  of  each  officer. 

The  numerous  questions  embraced  in  each  list,  together  with  suoh  origi- 
nal questions  as  may  be  formulated  by  the  board,  admit  of  considerable 
variation,  and  make  it  possible  to  arrange  examinations  radically  different 
as  regards  particular  questions,  but  essentially  the  same  in  respect  to  scope 
and  character.  It  is  desirable  that  the  questions  be  selected  indiscriminately 
in  each  case,  to  the  end  that  each  officer  undergoing  examination  may  have 
a  different  arrangement  of  questions,  even  when  simultaneous  examinations 
of  a  similar  character  are  being  conducted. 

For  the  present,  questions  furnished  for  the  use  of  examining  boards  by 
the  Adjutant- General  will  be  prepared  from  Army  Regulations,  General 
Orders,  Circulars,  Drill  Regulations,  and  the  following  publications: 

Abridgment  of  Military  Law. —  Winthrop. 

Ballistics,  Exterior,  Handbook  of  Problems  in. — Ingatts. 

Ballistic  Machines. — Ingalh. 

Defense  of  the  Seaooast  of  the  United  States. — Abbot. 

Explosives,  Lectures  on. —  Walke. 

Ounmaking. — Birnie. 

Gunnery. — Macbinlay. 

Horses,  Saddles,  and  Bridles. — Carter. 

Infantry  Fire:  Its  use  in  battle. — Batchehr. 

Manual  of  Field-engineering. — Beach. 

Manual  of  Heavy  Artillery. —  Tidball. 

Military  Topography  and  Sketching. — Boot 

Organization  and  Tactics. —  Wagner. 

The  Service  of  Security  and  Information. —  Wagner. 
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Under  these  conditions  they  are  recommended  for  special  study  by 
officers  preparing  for  examination  for  promotion. 

No  officer  will  be  passed  who  fails  to  obtain  75  per  cent  in  each  of  the 
Written,  oral,  and  practical  examinations. 

Graduating  diplomas  of  the  Infantry  and  Cavalry  School,  and  the 
Artillery  School,  dated  not  more  than  five  years  anterior  to  examination, 
shall  be  accepted  as  evidence  of  proficiency,  except  for  physical  examina- 
tion.1]   (G.  0.  41,  A.  G.  0.  1897.) 

When  the  examination  as  to  professional  capacity  has  been  completed, 
the  record  will  continue,  in  the  case  of  an  officer  found  to  be  qualified  for 
promotion: 

CAPTAIN. 

The  Board  is  of  opinion  that ,  —  Regiment  of  — ,  United 

States  Army,  has  the  physical,  moral,  and  professional  qualifications  to  per- 
form efficiently  all  the  duties  of  the  grade  to  which  he  will  next  be  eligible, 
and  recommends  his  promotion  thereto. 

(In  cases  where  the  officer  is  found  to  be  qualified  for  promotion,  the 
proceedings  will  be  authenticated  by  the  signatures  of  all  the  members, 
except  the  medical  members,  and  the  recorder.  If  any  member  dissents  from 
the  opinion  of  the  Board,  it  will  be  so  stated.) 

The  Board  then  adjourned  sine  die  (or,  until  — : —  a.  m. ^-,  1899; 

or,  to  meet  at  the  call  of  the  president). 


President. 


Recorder. 


1  For  scope  of  examination  in  the  cases  of  officers  of  the  line  and  of  the  several  stall 
department*,  see  G.  O.  41,  A  G.  0. 1897. 
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FORMS  OF  RETURN  TO    WRIT  OF  HABEAS  CORPUS. 

1.  WHERE  WRIT  ISSUES  FROM  A  STATE  COURT. 

Form  1. 
person  held  under  warrant  of  attachment. 

In  re .    (Name  of  party  held. ) — Writ  of  habeas  corpus — return 

of  respondent. 

To  the .' 

The  respondent,  Major ,  — th  IT.  S.  Infantry,  upon  whom  has 

been  served  a  writ  of  habeas  corpus  for  the  production  of ,  respect- 
fully makes  return  and  states  that  he  holds  the  said by  authority 

of  the  United  States,  pursuant  to  a  warrant  of  attachment  issued  under  sec- 
tion 1202  of  the  Revised  Statutes  of  the  United  States  by  a  judge-advocate 
of  a  lawfully  convened  general  court-martial  and  duly  directed  to  him,  the 
said  respondent,  for  execution;  that  he  is  diligently  and  in  good  faith 
engaged  in  executing  said  warrant  of  attachment,  and  that  he  respectfully 
submits  the  same  for  the  inspection  of  the  court,  together  with  the  original 
subpoena  and  proof  of  service  of  the  same,  and  a  certified  copy  of  the  order 
convening  said  general  court-martial. 

And  said  respondent  further  respectfully  makes  return  that  he  has  not 

produced  the  body  of  the  said ,  because  he  holds  him  by  Authority 

of  the  United  States,  as  above  set  forth,  and  that •  '  is  without 

jurisdiction  in  the  premises,  and  he  respectfully  refers  to  the  decisions  of 
the  Supreme  Court  of  the  United  States  in  Ableman  v.  Booth,  21  Howard 
506,  and  Tarble's  Case,  13  Wallace,  397,  as  authority  for  his  action,  and 
prays •  to  dismiss  the  writ. 


Dated 


Major,  — th  U.  S.  Infantry. 


— ,  18—. 


1  "  Court "  or  "  judge/'  as  the  case  may  be. 

* '  This  court"  or  "your  honor/'  as  the  case  may  be. 
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Fobm  2. 

PERSON  HELD   AS  A   DESERTER. 

The  respondent, respectfully  makes  return  and  states  that  he 

holds  the  said by  authority  of  the  United  States,  as  a  deserter 

from  the  XJ.  S.  Army,  under  circumstances  as  follows: 

That  the  said was  duly  enlisted  as  a  soldier  in  the  service  of 

the  United  States  at , ,  on ,  189—,  for  a  term  of 


years. 


That  the  said  ■         deserted  said  service  at ,  on 


— ,  189 — ,  and  remained  absent  in  desertion  until  he  was  apprehended  at 

,  ,  on — ,  189 — ,  by ,  and  was  thereupon 

oommitted  to  the  custody  of  the  respondent  as  commanding  officer  of  the 
post  of , . 

That  charges  for  said  desertion,  a  copy  of  which  is  annexed,  have  been 

preferred  against  the  said ,  and  that  he  will  be  brought  to  trial 

thereon  as  soon  as  practicable  before  a  court-martial  to  be  convened  by  the 

commanding  general  of  the  Department  of . 

(or)  convened  by  Special  Orders  No.  — ,  dated  Headquarters  Department 
of ,  189 — ,  a  copy  of  which  order  is  hereto  annexed. 

And  the  said  respondent  further  makes  return,  etc. 

(Conclude  with  last  paragraph  of  form  /.) 


2.  WHERE  WRIT  ISSUES  FROM  A  UNITED  STATES  COURT. 

RETURN  TO   WRIT.  * 

(Make  return  as  in  case  of  writ  by  a  State  court,  except  as  to  last  para- 
graph,  for  which  substitute  as  follows :) 

In  obedience,  however,  to  the  said  writ  of  habeas  corpus  the  respondent 

herewith  produces  before  the  court  the  body  of  the  said ,  but  for 

the  reasons  set  forth  prays  this  honorable  court  to  dismiss  the  said  writ. 


jor9  — th  U.  8.  Infantry* 
Dated , > 


wmmm$  loU   ■■• 
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SUBPCENAS,   SUMMONS,  ETC. 
SUMMONS  FOR  A  MILITARY  WITNESS. 

FOBT 


To 


-,lfc 


—  Infantry. 

Sir:  Yoq  are  hereby  summoned  to  appear  on  the  —  of ,  189 — , 

at o'clock  — .m.,  before  a  general  court-martial,  convened  at 

,  by  Special  Orders,  No. ,  from ,  as  a  witness  in  the  case  of 


Private  A B ,  Company  — ,  — th  Infantry. 

C D- 


Judge-Advocate. 


8UBPCBNA  FOR  CIVILIAN  WITNESS. 

United  States  ) 

«*.  VSubpcma. 

The  President  of  the  United  States,  to : — ,  greeting : 

Yon  are  hereby  summoned  and  required  to  be  and  appear  in  person  on 

the  — th  day  of  ,  189 — ,  at o'clock  — .m.,  before  a  general 

court-martial  of  the  United  States,  convened  at ,  by.  Special 

Orders,  No. ,  Headquarters ,  dated ,  189 — ,  then 

and  there  to  testify  and  give  evidence  as  a  witness  for  the in  the 

above-named  case.    And  have  you  then  and  there  this  precept. 

Dated  at , ,  this  — th  day  of ,  189 — . 


Judge- Advocate  of  the  Court-Martial. 
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8UBPCENA  DUCES  TECUM. 

{Civilian  witness.) 

Uhited  States  ) 

w.  J-  Subpana. 

The  President  of  the  United  States,  to ',  greeting: 

You  are  hereby  summoned  and  required  to  be  and  appear  in  person  on 

the  — th  day  of ,  189 — ,  at o'clock  — .m.,  before  a  general 

court-martial  of  the  United  States,  convened  at by  Special  Orders, 

No. ,  Headquarters ,  dated ,  189 — ,  then  and  there 

to  testify  and  give  evidence  as  a  witness  for  the in  the  above-named 

case;  and  you  are  hereby  required  to  bring  with  you,  to  be  used  in  evidenoe 

in  said  case,  the  following  described  documents,  to  wit:  » 

And  have  you  then  and  there  this  precept. 

Dated  at , ,  this  — th  day  of ,  189 — . 


Judge-Advocate  of  the  Court-Martial* 


RETURN   OF  SERVICE. 

(Indorsement  of  preceding  writs.)1 

United  States 
vs. 


,  18. 

I  certify  that  I  made  the  service  of  the  within  subpoena  on . , 

the  witness  named  therein,  by  personally  delivering  to  him  in  person  a 
duplicate  of  the  same  at ,  on  the  — th  day  of ,  189 — . 


;}«■ 


-,  being  duly  sworn,  on  his  oath  states  that  the  foregoing 


certificate  is  true. 


Subscribed  and  sworn  to  this  — th  day  of ,  189 — ,  before  me.' 


1  On  the  back  of  each  form  of  writ  are  forms  for  both  certificate  and  affidavit.  It  is 
not  necessary  to  make  the  affidavit  unless  the  witness  be  in  default  and  it  is  proposed  to 
issue  process  to  compel  attendance.  In  such  case  the  affidavit  can  be  filled  oat  from  the 
certificate  made  at  the  time  of  service.    Manual  for  Courts-martial,  139,  note  1. 

*  After  service,  as  above  indicated,  the  original  subpoana  should  be  at  once  returned 
to  the  judge-advocate  of  the  court ;  if  the  witness  cannot  be  found,  the  judge-advocate 
should  be  so  informed.  If  a  civilian  witness  be  summoned  from  a  distance,  pars.  6  and  7, 
page  714,  infra,  will  be  copied  on  back  of  subpoena  to  enable  witness  to  keep  a  proper 
memorandum  of  expenses. 
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WARRANT  OF  ATTACHMENT. 


United  States) 


T/ie  President  of  the  United  States,  to /  greeting: 

Where  \s  ,  of  ,  ,  was  on  the  — th  day  of 

,  189 — ,  at ,  duly  subpoenaed  to  appear  and  attend  at  , 

,  on  the  — th  day  of ,  at o'clock  — .M.,  before  a  general 


court-martial  duly  convened  by  Special  Orders,  No.  ,  dated  Head- 
quarters Department  of , ,  189 — ,  to  testify  on  the  part  of 

the in  the  above-entitled  case;  and  whereas  he  has  failed  to  appear 

and  attend  before  said  general  court-martial  to  testify  as  by  said  subpoBna 
required,  and  whereas  he  is  a  necessary  and  material  witness  in  behalf  of  the 

in  the  above-entitled  case; 

Now,  therefore,  by  virtue  of  the  power  vested  in  me,  the  undersigned,  as 
judge-advocate  of  said  general  court-martial,  by  section  1202  of  the  Revised 
Statutes  of  the  United  States,  you  are  hereby  commanded  and  empowered 

to  apprehend  and  attach  the  said ,  wherever  he  may  be  found 

within  the of ,'  and  forthwith  bring  him  before  the  said  general 

court-martial  assembled  at , ,  to  testify  as  required  by  said 

subpoena.  * 


Judge-Advocate  of  said 
General  Court-martial. 
Dated , * 


— ,  189—. 


1  Here  insert  tbe  name  and  designation  of  the  officer  or  non-commissioned  officer 
designated  by  proper  authority  to  serve  the  writ. 

'  State,  Territory,  or  District  where  the  court  sits. 

1  Bee  the  article  "  Witnesses,"  pp.  245-250,  in  the  chapter  entitled  Evidehgb.  See, 
also,  p.  460,  ante. 
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ACCOUNT  OP  CIVILIAN  WITNESS. 
The  United  States  to , 


Dr. 


189—. 


3 


& 


•*  fc  « 

S  ^  a 
rs  o  » 

•c  »  a 

.2      a 

o      «- 

|   i 


Expenses  as  witness  before  a  military  court  convened  under 

annexed  order. 


a 
a? 


I  5 

a 

Jsi 
■I  I 

•s    g 

I-     > 


From ,  189—,  to ,  189—. 

For  mileage  from to and  return,  being 

miles,  at  5  cento  per  mile. 

For  allowance  while  travelling  to  and  from  said  court,  between 

the  above  dates  inclusive, days,  at  $  1.60  per  day 

For  allowance  while  in  attendance  on  said  court,  from , 

189—,  to ,  189 — ,  as  per  judge-advocate's  certificate 

hereon, days,  at  $1.50  per  day 

Total 

From ,  189—,  to ,  189— 

For  actual  cost  of  travel  from to and  re- 
turn, as  per  memorandum  annexed 

For  actual  cost  of  meals  and  rooms  while  travelling  to  and 
from  said  court,  between  above  dates  inclusive, days... 

For  actual  cost  of  meals  and  rooms  while  in  attendance  on 

said  court,  from ,  189 — ,  to ,  189—,  as 

per  judge-advocate's  certificate  hereon, days. 

Total 


Dolls. 


Cts. 


I  solemnly  swear  that  the  above  account  is  correct;  that  I  have  not  been 
furnished  with  Government  transportation  for  any  part  of  the  journey  for 
which  travel  fare  is  charged,  and  that  the  journey  was  performed  without 
unnecessary  or  avoidable  delay. 

,  Witness. 

Sworn  to  and  subscribed  before  me  at on  this  — th  day  of 

,  189—. 


Judge- Advocate. 
Received  this  — th  day  of ,  189 — ,  of  Major ,  pay- 
master, XT.  S.  Army, dollars,  in  full  of  the  above  account,  by  check 

No. ,  on . 


[In  duplicate.] 


-,  Witness. 


I  certify  that 
witness  from  — 


judge-advocate's  certificate. 

(On  back  of  form.) 

,  a  civilian,  has  been  in  attendance  as  a  material 

,  189 — ,  to ,  189 — ,  inclusive,  before  a 
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general  court-martial  duly  convened  at  this  place,  and  that  he  was  dnly  sum- 
moned thereto  from . . 


Place, , 

Date, ,  189—. 


Judge-Advocate. 


(Note. — If  the  witness  be  "in  Government  employ,"  these  words  will  he 
inserted  in  the  above  certificate  after  the  word  "civilian") 

BULBS  GOVERNING  ACCOUNTS  OF    CIVILIAN  WITNESSES. 

The  Paymaster-General  is,  under  paragraphs  962-966,  Army  Regula- 
tions, governed  by  the  following  rules  in  the  treatment  of  vouchers  for 
travel  expenses  of  civilian  witnesses  before  military  courts: 

1.  The  voucher  must  be  accompanied  by  a  copy  of  the  order  convening 
the  court,  with  the  original  summons  in  the  case,  or,  if  the  attendance  was 
authorized  by  military  order,  by  the  original  order.  In  the  absence  of  the 
original  order  or  summons,  certified  copies  of  the  same  will  be  accepted. 

2.  The  affidavit  of  the  witness  (on  face  of  voucher)  and  the  judge-advo- 
cate's certificate  (on  back  of  voucher)  are  required  in  all  cases.  The 
voucher  and  all  accompanying  papers  must  be  in  duplicate. 

3.  The  items  of  expenditure  authorized  in  paragraphs  962  and  963, 
Army  Regulations  of  1895,  will  be  set  forth  in  detail  in  a  memorandum 
which  will  be  attached  to  each  voucher.  No  other  items  will  be  allowed, 
The  correctness  of  the  items  will  be  attested  by  the  affidavit  of  the  witness* 
to  be  made,  when  practicable,  before  the  judge-advocate.  j 

4.  The  certificate  of  the  judge-advocate  will  be  evidence  of  the  fact  and 
period  of  attendance,  and  will  be  made  on  the  voucher. 

5.  Upon  execution  of  the  affidavit  and  certificate  the  witness  will  be  paid 
upon  his  discharge  from  attendance,  without  waiting  for  completion  of 
return  travel.  The  charges  for  return  journeys  will  be  made  upon  the  basis 
of  the  actual  charges  allowed  for  travel  to  the  court. 

6.  A  civilian  witness  not  in  Government  employ  will  receive  5  cents  a 
mile  for  going  from  his  place  of  residence  to  the  place  of  trial  or  hearing  and 
5  cents  a  mile  for  returning,  distances  to  be  calculated  by  the  shortest 
usually  travelled  route.  He  will  also  receive  $1.50  for  each  day  actually  and 
unavoidably  consumed  in  attendance  upon  the  court  under  the  summon*. 
No  other  items  will  be  allowed. 

7.  Civilian  witnesses  in  Government  employ  will  be  reimbursed  as  follows: 

(a)  Amount  actually  paid  for  cost  of  transportation  or  travel  fare. 

(b)  Amount  actually  paid  for  cost  of  transfers  to  and  from  railway 
stations,  not  exceeding  50  cents  for  each  transfer.  .  , 
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(c)  Amount  actually  paid  for  cost  of  one  double  berth  in  sleeping-cars  or 
on  steamers,  where  an  extra  charge  is  made  therefor. 

(d)  The  actual  cost  of  meals  and  rooms  at  a  rate  not  exceeding  $3  per 
day  for  each  day  actually  and  unavoidably  consumed  in  travel  or  in  attend- 
ance upon  the  court. 

8.  Travel  must  be  estimated  by  the  shortest  available  usually  travelled 
route;  the  charge  for  cost  of  travel  (items  a,  J,  c)  by  established  lines  of 
railroad,  stage,  or  steamer  should  not  exceed  the  usual  rates  in  like  cases, 
the  time  occupied  to  be  determined  by  the  official  schedules,  reasonable 
allowance  being  made  for  customary  unavoidable  detention. 

9.  The  summons,  or  order  for  attendance,  will  be  presumed  to  show  in 
all  cases,  by  indorsement  or  otherwise,  if  transportation  in  kind  or  commu- 
tation of  rations  has  been  furnished.  Transportation  in  kind  will,  for  any 
distance  covered  thereby,  be  a  bar  to  payment  of  item  a.  Indorsements  of 
transportation  furnished  will  be  scrutinized  to  ascertain  if  any  part  of  item 
c  has  been  included. 

Commutation  of  rations  will  be  a  bar  to  payment  of  item  d.  Transpor- 
tation and  commutation  of  rations  will  be  a  bar  to  any  payment. 

10.  No  per  diem  allowance  can  be  made  where  the  attendance  upon  the 
court  does  not  require  the  witness  to  leave  his  station.  (This  applies  to 
civilians  in  Government  employ.) 

11.  Compensation  to  civilians  in  or  out  of  Government  employ,  for 
attendance  upon  civil  courts,  is  payable  only  by  the  civil  authorities. 

12.  If  a  witness  is  in  Government  employ  the  judge-advocate  will  state 
the  fact.  If  it  does  not  appear  in  the  certificate  or  elsewhere  in  the  papers, 
and  is  not  known  to  the  paymaster,  it  will  be  assumed  that  the  witness  is 
not  in  Government  employ. 

13.  Whenever  needed,  judge-advocates  can  procure  blank  accounts  for 
civilian  witnesses  from  any  army  paymaster  or  from  the  Paymaster-General's 
Office.  The  accounts  may  then  be  made  out  upon  a  witness'  discharge 
from  attendance.  If  no  paymaster  be  present  at  the  place  where  the  court 
sits,  the  accounts,  authenticated  as  above  directed,  may  be  transmitted  to 
any  paymaster  for  payment,  with  confidence  that  the  witness  will  receive  his 
pay  without  unnecessary  delay. 

INTERROGATORIES  AND  DEPOSITIONS. 

Interrogatories. 

The  United  States  \  To .     (Name  of  officer  who  is  to  cause  the 

w*  J  deposition  to  be  taken.) 

Interrogatories  and  cross-interrogatories  to  be  propounded  under  the  91st 
Article  of  War  to ,  a  witness  for  the (prosecution  or 
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defense)  in  the  above-entitled  case,  now  pending  and  to  be  tried  before  the 

general  court-martial,  convened  at  , ■— ,  by  paragraph f- 

Special  Orders,   No.  — — ,  Headquarters  Department  of  ,   dated 

th,  189—. 

1st  interrogatory: ? 

2d  interrogatory: ? 

Etc. 
■   1st  cross-interrogatory :   '  — —  ? 

2d  cross-interrogatory: P 

Etc. 

t 


»• 


Deposition. 
.,  the  witness  above  named,  being  first  duly  sworn,  doth  depose 


and  say  for  fall  answers  to  the  foregoing  interrogatories,  as  follows: 

To  the  1st  interrogatory: ? 

To  the  2d  interrogatory : ? 

Etc. 


{Signature  of  witness.} 
Subscribed  and  sworn  to  before  me,  this  — th  day  of ,  189 — . 


a 


— ,  180— . 


1, ,  the  officer  designated  to  cause  the  deposition  of  the  said 

to  be  taken  on  the  foregoing  interrogatories  and  cross-interroga- 


tories, do  certify  that  it  was  duly  made  and  taken  under  oath. 


1  To  be  signed  by  the  parties  or  party  propounding  the  interrogatories  and  cross* 
interrogatories.  If  the  witness  is  for  tbe  prosecution  and  there  are  do  cross-interrogatories, 
the  judge-advocate  will  certify  tbat  the  defeuse  had  an  opportunity  to  propound  them. 
(See  91st  Article  of  War.)  With  the  consent  of  the  opposite  party  the  depositions  of  a 
witness  residing  within  the  Slate,  Territory,  or  District  in  which  the  court  sits  may  be 
taken  and  read  in  evidence.  A  simple  consent  entered  on  this  form  will  be  sufficient. 
Manual  for  Courts-martial,  141,  note  1. 

9  The  jurat  to  be  signed  by  the  officer  administering  the  oath,  who  will  add  his 
official  designation.  If  the  oath  is  administered  by  a  notary  public,  his  seal  will  be 
affixed  to  the  deposition.    Ibid.,  note  2. 
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MAXIMUM  LIMITS  OF  PUNISHMENT. 

The  Act  of  September  27, 1890/  provides  that  "whenever  by  any  of  the 
Articles  of  War  for  the  government  of  the  Army  the  punishment  on  convic- 
tion of.  any  military  offense  is  left  to  the  discretion  of  the  court-martial,  the 
punishment  therefor  shall  not,  in  time  of  peace,  be  in  excess  of  a  limit 
which  the  President  may  prescribe."  The  last  order  of  the  President  pre- 
scribing limits  of  punishment  is  as  follows  :* 

Executive  Mansion,  June  12,  1906. 

The  Executive  order,  dated  March  20,  1895,  establishing  limits  of  pun* 
ishment  for  enlisted  men  of  the  Army,  under  an  Act  of  Congress  approved 
September  27,  1890,  and  which  was  published  in  General  Orders,  No.  42, 
1901,  War  Department,  is  amended  so  as  to  prescribe  as  follows,  to  take 
effect  thirty  days  after  the  date  of  this  order: 

Abticle  I. 

In  all  cases  of  desertion  the  sentence  may  include  dishonorable  discharge 
and  forfeiture  of  pay  and  allowances. 

Subject  to  the  modifications  authorized  in  Section  3  of  this  article  the 
limit  of  the  term  of  confinement  (at  hard  labor)  for  desertion  shall  be  as 
f 0II0W8 : 

Section  1.  In  case  of  surrender — 

(a)  When  the  deserter  surrenders  himself  after  an  absence  of  not  more 
than  thirty  days,  one  year. 

(b)  When  the  surrender  is  made  after  an  absence  of  more  than  thirty 
days,  eighteen  months. 

Sec.  2.  In  case  of  apprehension — 

(a)  When  at  the  time  of  desertion  the  deserter  shall  not  have  been  more 
than  six  months  in  the  service,  eighteen  months. 

(b)  When  he  shall  have  been  more  than  six  months  in  the  service,  two 
and  one-half  years. 

1  26  Stat,  at  Large,  491. 

*  General  Orders  No.  42,  War  Department,  1905. 
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Sec.  3.  The  foregoing  limitations  are  subject  to  modification  under  the 
following  conditions  : 

(a)  The  punishment  of  a  deserter  may  be  increased  by  one  year  of  con- 
finement at  hard  labor  in  consideration  of  each  previous  conviction  of 
desertion. 

(V)  The  punishment  for  desertion  when  joined  in  by  two  or  more  soldiers 
in  the  execution  of  a  conspiracy,  or  for  desertion  in  the  presence  of  an  out- 
break of  Indians  or  of  any  unlawful  assemblage  which  the  troops  may  be 
opposing,  shall  not  exceed  dishonorable  discharge,  forfeiture  of  all  pay  and 
allowances,  and  confinement  at  hard  labor  for  five  years. 


Article  II. 

Except  as  herein  otherwise  indicated  punishments  shall  not  exceed  the 
limits  prescribed  in  the  following  table: 


Offenses. 


Under  17th  Article  of  War. 


Belling  hone  or  arms,  or  both, 


Selling  accoutrements. 


Selling  clothing. 


Losing  or  spoiling  horse  or  arms  through 
neglect. 


Losing   or   spoiling  accoutrements  or 
clothing  through  neglect. 

Under  20th  Article  of  War. 

Behaving  himself  with  disrespect  to  his 
commanding  officer. 


Under  24th  Article  of  War. 

Refusal  to  obey  or  using  violence  to 
officer  or  non-commissioned  officer 
while  quelling  quarrels  or  disorders. 


limits  of  Punishment 


Dishonorable  discharge,  forfeiture  of  all  pay 
and  allowances,  and  confinement  at  hard  labor 
for  three  years. 

Four  months'  confinement  at  hard  labor  and  for- 
feiture of  $10  per  month  for  the  same  period; 
for  non-commissioned  officer,  reduction  in  ad- 
dition thereto.1 

Three  months'  confinement  at  hard  labor  and  for- 
feiture of  $10  per  month  for  the  same  period; 
for  non-commissioned  officer,  reduction  in  ad- 
dition thereto. 

Four  months'  confinement  at  hard  labor  and  for* 
feiture  of  $10  per  month  for  the  same  period ; 
for  non-commissioned  officer,  reduction  in  ad- 
dition thereto. 

One  month's  confinement  at  hard  labor  and  for- 
feiture of  $10 ;  for  non-commissioned  officer, 
reduction  in  addition  thereto. 


Six  months'  confinement  at  hard  labor  and  for- 
feiture of  $10  per  month  for  the  same  period ; 
for  non-commissioned  officer,  reduction  in  ad* 
dition  thereto. 


Dishonorable  discharge,  with  forfeiture  of  all 
pay  and  allowances  and  confinement  at  hard 
labor  for  two  years. 


i  Exjccutivk  Mansion,  Angutt  10, 1896. 

To  the  present  schedule  of  punishments  for  enlisted  men,  established  under  Act  of  Congress  approved 
September  27, 1890,  aud  announced  In  Executive  order  of  March  20, 1895,  as  promulgated  in  General 
Orders,  No.  16,  of  1896,  from  the  Headquarters  of  the  Army,  is  added:  "  First-class  privates  "Of  Engi- 
neers and  Ordnance  may  be  reduced  to  second-class  privates  of  those  corps,  respectively,  in  all  cases 
where  for  like  offenses  on  the  part  of  non-commissioned  officers  their  reduction  in  grade  is  now  author- 
teed." 
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Off 


Ukdbb  82d  Abticlb  of  Wab. 

Absence  without  leave  :l 

One  hoar  or  less. .  • 


For  moire  than  one  to  six  hoars,  in- 
clusive. 

For  more  than  six  to  twelve  hours, 
inclusive. 

For  more  than  twelve  to  twenty- 
four  hours,  inclusive. 

For  more  than  twenty-four  to  forty- 
eight  hours,  inclusive. 


For  more  than  two  to  ten  days,  in- 
clusive. 

For  more  than  ten  to  thirty  days, 
inolusive. 

For  more  than  thirty  to  ninety 

days,  inclusive. 


For  more  than  ninety  days. 


Uxdeb  88d  Abticlb  of  Wab. 

'Failure  to  repair  at  the  time  fixed,  or 
the  place  appointed,  etc — 
For  reveille  or  retreat  roll-call  and 

11  p.  m.  inspection. 

For  assembly  of  guard  detail 

For  guard-mounting  (by  musician 

detailed  for  guard). 
For  guard-mounting  (by  musician 

not  detailed  for  guard). 

For  assembly  of  fatigue  detail 

For  parade 

For  inspection  and  muster,  weekly 

or  monthly  inspection. 

For  target  practice 

Fordrill 

For  stable  duty 

For  athletic  exercises 

For  post  school 


Limits  of  Punishment. 


Forfeiture  of  91;  corporal,  %%\  sergeant,  $8; 
1st  sergeant  or  non-commissioned  officer  of 
higher  grade,  $4. 

Forfeiture  of  $2;  corporal,  $8;  sergeant,  $4; 
1st  sergeant  or  noa-commissioned  officer  of 
higher  grade,.  $5. 

Forfeiture  of  $8;  corporal,  $4 ;  sergeant,  $6; 
1st  sergeant  or  non-commissioned  officer  of 
higher  grade,  $7. 

Forfeiture  of  %ft\  corporal.  $6;  sergeant,  $7; 
1st  sergeant  or  non-commissioned  officer  of 
higher  grade,  $10. 

Forfeiture  of  $5  and  five  days'  confinement  at 
hard  labor.  For  corporal,  forfeiture  of  $8; 
sergeant,  $10;  1st  sergeant  or  non  commis- 
sioned officer  of  higher  grade,  $12,  or,  for  all 
non-commissioned  officers,  reduction. 

Forfeiture  of  $10  and  ten  days'  confinement  at 
hard  labor;  for  non-commissioned  officer,  re- 
duction in  addition  thereto. 

Forfeiture  of  $80  and  one  month's  confinement 
at  hard  labor;  for  non-commissioned  officer, 
reduction  in  addition  thereto. 

Dishonorable  discharge  and  forfeiture  of  all 
pay  and  allowances  and  three  months'  con- 
finement at  hard  labor. 

Dishonorable  discharge  and  forfeiture  of  all 
pay  and  allowances  and  nine  months'  con- 
finement at  hard  labor. 


Forfeiture  of  -$1;  corporal,  $8;  sergeant,  $8; 
1st  sergeant,  $4. 

(•Forfeiture of  $5;  corporal,  $8;  sergeant,  $10, 


Forfeiture  of  $2;  corporal,  $8;  sergeant,  $6. 


1  Upon  trial  for  desertion  and  conviction  of  absence  without  leave  only,  the  court  may,  In  addition 
to  the  limit  prescribed  for  such  absence,  award  a  stoppage  of  the  amount  paid  as  reward  for  the 
apprehension  and  delivery  of  the  accused  to  the  military  authorities. 
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Offenses. 


Undeb  88th  Abticlb  of  Wab. 

Found  drunk — 

On  guard. 

On  duty  as  head  cook 

On  extra  or  special  duty 

At  formation  of  company  for  drill 

or  on  drill. 

At  target-practice 

At  formation  of  company  for  dress 

parade  or  on  dress  parade. 

At  reveille  or  retreat  roll-call 

At  inspection  and  master,  weekly 

or  monthly  inspection. 
At  inspection  of  company  guard 

detail  or  at  guard-mounting. 

At  stable  duty. 

On  fatigue. 

Under  40th  Abticlb  of  Wab, 
Quitting  guard 


Undeb  51st  Abticlb  of  Wab. 
Persuading  soldiers  to  desert 


Undeb  60th  Abticlb  of  Wab. 

Undeb  62b  Abticlb  of  Wab. 
Manslaughter. 

Assault,  with  intent  to  kill 

Burglary 

Forgery 

Perjury • ••••••  ...#.. 

False  swearing.. ....••••..  •••••••• 

Bobbery 


Limits  of  Punishment. 


Six  months'  confinement  at  hard  labor  and  for- 
feiture of  $10  per  month  for  the  same  period; 
for  non-commissioned  officer,  reduction  in  ad* 
dition  thereto. 

Forfeiture  of  $20. 


Forfeiture    of   $12;   for  non-commissioned 
officer,  reduction  and  forfeiture  of  $20. 


Six  months'  confinement  at  hard  labor  and  for- 
feiture  of  $10  per  month  for  the  same  period ; 
for  non-commissioned  officer,  reduction  in  ad- 
dition thereto. 


Dishonorable  discharge,  forfeiture  of  all  pay 
and  allowances,  and  one  year's  confinement  at 
hard  labor. 

Dishonorable  discharge,  forfeiture  of  all  pay 
and  allowances,  ana  four  yean'  confinement 
at  hard  labor. 


Dishonorable  discharge,  forfeiture  of  an  pay 

and  allowances,  and  ten  years!  confinement 

at  hard  labor. 
Dishonorable  discharge,  forfeiture  of  .all  pay 

and  allowances,  and  ten  years'  confinement 

at  hard  labor. 
Dishonorable  discharge,  forfeiture  of  all  pay 

and  allowances,  ana  seven  years'  confinement 

at  hard  labor. 
Dishonorable  discharge,  forfeiture  of  all  pay 

and  allowances,  and  four  years'  confinement 

at  hard  labor. 
Dishonorable  discharge,  forfeiture  of  all  pay 

and  allowances,  and  four  years'  confinement 

at  hard  labor. 
Dishonorable  discharge,  forfeiture  of  all  pay 

and  allowances,  and  two  years'  confinement 

at  hard  labor. 
Dishonorable  discharge,  forfeiture  of  all  pay 

and  allowances,  and  seven  years'  confine- 
ment at  hard  labor. 
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Offenses. 


Undeb  62d  Abtiglb  of  Wab— Cont d. 

Larceny  or  embezzlement  of  property—1 
Of  the  value  of  more  than  $100 . . . 


Of  the  value  of  $100  or  less  and 
more  than  $50. 

Of  the  value  of  $50  or  less  and 
more  than  $20. 


Of  the  value  of  $20  or  less. 


Fraudulent  enlistment,  procured  by 
false  representation  or  concealment 
oi  a  fact  in  regard  to  a  prior  enlist- 
ment or  discharge,  or  in  regard  to 
conviction  of  a  civil  or  military 
crime. 

Fraudulent  enlistment,  other  cases  of. 


Disobedience  of  orders,  involving  will- 
ful defiance  of  the  authority  of  a 
non-commissioned  officer  in  the  exe- 
cution of  his  office. 

Using  threatening  or  insulting  language 
or  behaving  in  an  insubordinate 
manner  to  a  non-commissioned  officer 
while  in  the  execution  of  his  office. 

Absence  fr  »m  fatigue  duty 

Absence  from  extra  or  special  duty  . . . 

Absence  from  duty  as  company,  general 
mess,  or  hospital  head  cook. 

Introducing  liquor  into  post,  camp,  or 

Quarters  in  violation  of  standing  or- 
ers. 
Drunkenness  at  post  or  in  quarters. . . . 

Drunkenness  and  disorderly  conduct, 
causing  the  offender's  arrest  and  con- 
viction by  civil  authorities  at  a  place 
within  10  miles  of  his  station. 

Noisy  or  disorderly  conduct  in  quarters. 

Drunk  and  disorderly  in  post  or  quar- 
ters. 

Abuse  by  non-commissioned  officer  of 
his  authority  over  an  inferior. 

Non-commissioned  officer  encouraging 

gambling. 
Non-commissioned  officer  making  false 

report. 
Sentinel  allowing  a  prisoner  under  his 

charge  to  escape  through  neglect. 
Sentinel    willfully   suffering   prisoner 

under  his  charge  to  escape. 


Limits  of  Punishment. 


Dishonorable  discharge,  forfeiture  of  all  pay 

and  allowances,  and  four  years'  confinement 

at  hard  labor. 
Dishonorable  discharge,  forfeiture  of  all  pay 

and  allowances,  ana  three  years'  confinement 

at  hard  labor. 
Dishonorable  discharge,  forfeiture  of  all  pay 

and  allowances,  and  two  years'  confinement 

at  hard  labor. 
Dishonorable  discharge,  forfeiture  of  all  pay 

and  allowances,  and  one  year's  confinement 

at  hard  labor. 
Dishonorable  discharge,  forfeiture  of  all  pay 

and  allowances,  and    confinement   at   hard 

labor  for  one  year. 


Dishonorable  discharge,  forfeiture  of  all  pay 
and  allowances,  and  confinement  at  hard 
labor  for  six  months. 

Six  months'  confinement  at  hard  labor  and  for- 
feiture of  $10  per  month  for  the  same  period  ; 
for  non-commissioned  officer,  reduction  in  ad- 
dition thereto. 

Two  months'  confinement  at  hard  labor  and 
forfeiture  of  $10  per  month  for  the  same 
period;  for  non-commissioned  officer,  reduc- 
tion in  addition  thereto. 

Forfeiture  of  $4 ;  corporal,  $5  ;  sergeant,  $6. 

Forfeiture  of  $4  ;  corporal,  $5 ;  sergeant,  $6. 

Forfeiture  of  $10. 

Forfeiture  of  $3  ;  for  non-commissioned  officer, 
reduction  and  forfeiture  of  $5. 

Forfeiture  of  $8  ;  for  non-commissioned  officer, 

reduction  and  forfeiture  of  $5. 
Forfeiture  of  $10  and  seven  days'  confinement 

at  hard  labor;  for  non-commissioned  officer, 

reduction  and  forfeiture  of  $12. 

Forfeiture  of  i4 ;  corporal  $7 ;  sergeant,  $10. 
Forfeiture  of  $7 ;  for  non-commissioned  officer, 

reduction  and  forfeiture  of  $10. 
Reduction,  three  months'  confinement  at  hard 

labor,  and  forfeiture  of  $10  per  month  for  the 

same  period. 
Reduction  and  forfeiture  of  $5. 

Reduction,  forfeiture  of  $8,  and  ten  days'  con- 
finement at  hard  labor. 

Six  months'  confinement  at  hard  labor  and  for- 
feiture of  $10  per  month  for  the  same  period. 

Dishonorable  discharge,  forfeiture  of  all  pay 
and  allowances,  and  one  year's  confinement 
at  hard  labor. 


*  In  specifications  to  charges  of  larceny  or  embezzlement  the  value  of  the  property  shall  be  stated. 
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Offenses. 


Uhdkb  62d  Akticlk  of  War—Coh?  d. 

Sentinel  allowing  a  prisoner  under  his 

charge  to  obtain  liquor. 
Sentinel  or  member  of  guard  drinking 

liquor  with  prisoners. 

or  affront  to  a  sentinel. ..... 


Resisting  or  disobeying  sentinel  in*law- 
f  ul  execution  of  his  dutj. 


Lewd  or  indecent  exposure  of  person  . . 
Committing  nuisance  in  or  about  quar- 
ters. 


Breach  of  arrest  in  quarters 


Limits  of  Punishment. 


Two  months'  confinement  at  hard  labor  and  for* 
feiture  of  $  10  per  month  for  the  same  period. 

Two  months'  confinement  at  hard  labor  and  for- 
feiture of  $10  per  month  for  the  same  period. 

Two  months'  confinement  at  hard  labor  and  for- 
feiture of  $10  per  month  for  the  same  period; 
for  non-commissioned  officer,  reduction  in 
addition  thereto. 

Six  months'  confinement  at  hard  labor  and  for- 
feiture of  $10  per  month  for  the  same  period; 
for  non-commissioned  officer,  redaction  in 
addition  thereto. 

Three  months'  confinement  at  hard  labor  and 
forfeiture  of  $10  per  month  for  the 
period;  for  non-commissioned  officer, 
duction  in  addition  thereto. 

One  month's  confinement  at  hard  labor  and 
forfeiture  of  $10;  for  non-commissioned 
officer,  reduction  in  addition  thereto. 


Article  III. 

Hie  introduction  and  use  of  evidence  of  previous  convictions  is  subject 
to  the  following  regulations: 

Section  1.  Such  evidence  shall  be  limited,  except  as  provided  in  section  5 
of  this  article,  to  previous  convictions  by  courts-martial  of  an  offense  or 
offenses  within  one  year  preceding  the  date  of  commission  of  any  offense 
charged  and  during  the  current  enlistment.*  These  convictions  must  be 
proved  by  the  records  of  previous  trials  and  convictions,  or  by  duly  authen- 
ticated copies  of  such  records,  or  by  duly  authenticated  copies  of  the 
orders  promulgating  such  trials  and  convictions.  Charges  forwarded  to  the 
authority  competent  to  order  a  general  court-martial,  or  submitted  to  a 
summary,  garrison,  or  regimental  court-martial,  must  be  accompanied  by 
the  proper  evidence  of  previous  convictions. 

Sec.  2.  Whenever  a  soldier  is  convicted  of  an  offense  for  which  a  dis- 
cretionary punishment  is  authorized,  the  court  will  receive  evidence  of 
previous  convictions  (see  section  1  of  this  article),  if  there  be  any.  General, 
regimental,  and  garrison  courts-martial  will,  after  a  finding  of  guilty,  be 
opened  for  the  purpose  of  ascertaining  whether  there  is  such  evidence  and, 
if  so,  of  receiving  it. 

Sec.  3.  Previous  convictions  in  connection  with  inferior  court  offenses. — 
When  a  soldier  is  convicted  of  an  offense  the  punishment  for  which  under 
Article  II  of  this  order  or  the  custom  of  the  service  does  not  exceed  three 
months1  confinement  at  hard  labor  and  forfeiture  of  three  months'  pay,  the 
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punishment  so  authorized  may,  upon  proof  of  previous  convictions  (see  sec- 
tion 1  of  this  article)  be  increased  one-half  for  each  of  such  convictions  up  to 
the  limit  of  three  months'  confinement  at  hard  labor  and  forfeiture  of  three 
months'  pay,  and,  for  non-commissioned  officer  or  first-class  private,  re- 
duction in  addition  thereto.  Upon  proof  of  five  or  more  of  such  con- 
victions, if  not  less  than  five  of  them  were  followed  by  sentences,  in  each 
case,  of  not  less,  substitutions  considered  (see  Article  VII),  than  forfeiture 
of  $10  or  confinement  -at  hard  labor  for  20  days,  the  limit  of  punishment 
shall  be  dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and 
confinement  at  hard  labor  for  three  months;  but  if  dishonorable  discharge 
be  not  adjudged,  the  limit  shall  be  three  months'  confinement  at  hard 
labor  and  forfeiture  of  three  months'  pay,  and,  for  a  non-commissioned 
officer  or  first-class  private,  reduction  in  addition  thereto. 

Sec.  4.  Previous  convictions  in  connection  with  general  court-martial 
offenses. — When  the  conviction  is  for  an  offense  punishable  under  Article  II 
of  this  order  or  the  custom  of  the  service  with  a  greater  punishment  than 
three  months'  confinement  at  hard  labor  and  forfeiture  of  three  months' 
pay,  such  punishment  shall  not  be  increased  by  reason  of  previous  con- 
victions, except  as  hereinafter  specified;  but  evidence  of  those  described 
in  section  1  of  this  article  will  be  submitted  to  the  court  to  aid  it  to  deter- 
mine upon  the  proper  measure  of  punishment  subject  to  the  limit  already 
authorized.  Upon  proof  of  five  or  more  of  such  convictions,  if  not  less 
than  five  of  them  were  followed  by  sentences,  in  each  case,  of  not  less,  sub- 
stitutions considered  (see  Article  VII),  than  forfeiture  of  $10  or  confine- 
ment at  hard  labor  for  20  days,  the  court  may,  if  the  authorized  limit  does 
not  include  dishonorable  discharge,  adjudge  dishonorable  discharge  and 
forfeiture  of  all  pay  and  allowances  with  the  authorized  confinement. 

Sec.  5.  On  a  conviction  of  desertion,  evidence  of  convictions  of  previous 
desertions  may  also  be  introduced,  irrespective  of  the  enlistment  or  of  the 
period  which  may  have  elapsed  since  such  conviction  or  convictions. 

Sec.  6.  When  a  non-commissioned  officer  is  convicted  of  an  offense  not 
punishable  with  reduction,  he  may,  upon  proof  of  one  previous  conviction 
within  the  prescribed  period  (see  section  1  of  this  article),  be  sentenced  to 
reduction  in  addition  to  the  punishment  already  authorized. 

Sec.  7.  First-class  privates  may  be  reduced  to  second-class  privates  in 
all  cases  where  for  like  offenses  on  the  part  of  non-commissioned  officers 
their  reduction  in  grade  is  now  authorized. 

Article  IV. 

When  a  soldier  shall,  on  one  arraignment,  be  convicted  of  two  or  more 
offenses,  none  of  which  is  punishable  under  Article  II  of  this  order  or  the 
custom  of  the  service  with  dishonorable  discharge,  but  the  aggregate  term 
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of  confinement  for  which  as  specified  in  said  article  may  exceed  six  months, 
dishonorable  discharge  with  forfeiture  of  pay  and  allowances  may  be 
awarded  in  addition  to  the  authorized  confinement. 

Article  V. 

If,  in  any  case  where  the  limit  of  punishment  is  dishonorable  discharge, 
forfeiture  of  all  pay  and  allowances,  and  confinement  at  hard  labor  for  a 
stated  number  of  months,  dishonorable  discharge  be  not  adjudged,  the 
limit  of  forfeiture  shall  be  all  pay  due  and  to  become  due  during  the  pre- 
scribed limit  of  confinement. 

Article  VI. 

This  order  prescribes  the  maximum  limit  of  punishment  for  the  offenses 
named,  and  this  limit  is  intended  for  those  cases  in  which  the  severest 
punishment  should  be  awarded.  In  other  cases  the  punishment  should  be 
graded  down  according  to  the  extenuating  circumstances.  Offenses  not 
herein  provided  for  remain  punishable  as  authorized  by  the  Articles  of  War 
and  the  custom  of  the  service. 

Article  VII. 

Substitutions  for  punishment  named  in  Article  II  of  this  order  are 
authorized  at  the  discretion  of  the  courts  at  the  following  rates: 

Two  days'  confinement  at  hard  labor  for  one  dollar  forfeiture,  or  the 
reverse;  one  day's  solitary  confinement  on  bread-and-water  die£  for  two 
days'  confinement  at  hard  labor  or  for  one  dollar  forfeiture:  provided 
that  a  non-commissioned  officer  not  sentenced  to  reduction  shall  not  be 
subject  to  confinement;  and  provided  that  solitary  confinement  shall  not 
exceed  fourteen  days  at  one  time,  nor  be  repeated  until  fourteen  days 
have  elapsed,  and  shall  not  exceed  eighty-four  days  in  one  year. 
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Acting  as  spies,  588, 568. 
AoeMent,  864,  865  (see  Property): 

avoidable,  864. 

homicide  by,  448. 

inevitable,  864, 865. 

unavoidable,  864,  865. 
AeesuatabllKy  far  property,  etc,  864, 865: 

disciplinary,  864, 865, 

fiscal,  864, 865. 


sts,  pay,  duplication  of,  470.   $ee  OOtt  and 
Bltt  Article*  of  War.) 


as  witness,  188. 

amenability  to  trial,  98, 00. 

arraignment,  96-118 

challenges,  85-00. 

continuances,  90, 01. 

copy  of  record,  558, 554. 

counsel,  86-40. 

defense,  184-188. 

pleas,  06-100. 

postponements,  90,  01. 

revision  proceedings,  188-160. 

statement,  188, 188. 
Aeesser,  as  convening  officer,  17, 18: 

challenge  to,  88. 

name  of,  100. 
Accomplices,  as  witnesses,  957: 

credibility  of,  857. 
Aeeentremssts,  860,  864, 878: 

accountability,  860, 868,  864. 

loss,  878. 

sale,  878. 

spoiling,  878. 
Aesnlttal,  145, 146: 

effect,  145, 146. 

forms,  146. 

plea  of  previous,  100, 10L 

remarks  in,  146.  . 

tie  vote,  operates  as,  146. 
Aetaal  contempt,  508.    (Bee  86tft  Article  of  War.) 
Additions,  nlse,  107, 108  (see  Ptea*): 

to  sentence,  155, 157. 
Adjournments,  185, 186, 195  (see  Trial): 

control  of  court  over,  185. 

dissolution  of  court  by,  186. 

effect  of,  185, 186. 

record  of,  195. 

time,  185. 

Admissions  against  interest,  868, 890; 

without  proof,  80S. 
Advising  desertion,  488, 488  (see  671*  Article  of 
War): 

nature  of  offense,  488. 

penalty,  488. 
Afldavlts,  880, 894  (see  Deposition*): 
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Affidsrlts-Conttnited. 

authority,  229.  (Note  2.) 
character,  229.  (Note  2.) 
evidential  value,  229. 

execution,  229. 

ex  parte  in  character,  229. 

nature,  094. 

not  depositions,  294. 

purpose,  289,  280. 
Affirmation,  119.    (See  Oaths.) 
Agreements,  fraudulent,  463.    (See  90th  Article 

of  War.) 
Harms,  false,  414,  415.    (See  41  *t  Article  of  War.) 
Albemarle  Article*,  $40.    (See  Article*  of  War.) 
Alibi,  129.    (Bee  Defense*.) 
Allegations  In  speelflcatloas,  72-75: 

intent,  642. 

names,  72. 

persons,  72. 

place,  78, 74. 

time,  78,  74. 
Allowances,  forfeitures  of,  150-153. 
Alternate  terms,  72.    (See  Charge*.) 
Amenability  to  military  Jarisdictlon  t 

beginning  of,  54. 

commissioned  officers,  54,. 

conscripts,  51. 

double,  48. 

enlisted  men^JHi  55. 

military  establishment,  47. 

militia,  47-51. 

retainers  to  camp,  47, 52. 

volunteers,  47. 
Amendment  of  charges,  75.    (gee  Charges.) 
Ammunition,  868,  864; 

accountability,  860,  864. 

sale,  872. 

spoiling,  872. 

waste,  872. 
Appeal  from  Inferior  eeart,  225, 228: 

from  summary  court,  218, 214. 

procedure  in,  227,  228. 

to  general  court,  225,  '228. 
Appearance  as  wltsess,  245-250: 

civilise  245-250. 
:  compulsory,  248-250. 

military  persons,  245. 

subpoenas,  245-248. 

writ  of  attachment,  248-250. 
Apprehensles  of  deserters,  428-428; 

by  whom  made,  428-426. 

legality  of ,  423-428. 

payment  of  reward,  428-428. 

rewards  for,  428-428. 
Approval  of  proceedings,  199-202: 

death  sentences,  548,  544. 

dismissal  of  officer,  544,  545. 

sentences  respecting  general  officers,  646. 
Arguments,  182, 188  (see  Statement*): 

accused,  129, 182. 

closing,  138. 

defense,  182, 188. 

latitude  in,  182, 188. 

opening,  182, 188. 


Argameats— Cbntf»«ec2. 
order  of,  188, 188. 
prosecution,  182, 188. 
waiver  of,  188. 
Arms,  868,  864  (see  Return*): 
accountability  for,  868. 
disciplinary  responsibility,  868. 
fiscal  accountability,  868. 
sale,  892. 
spoiling,  872. 
Army,  command  In,  659-661: 
employment  of,  828-886, 
rank,  559-561. 
Army  regulations,  6-10: 
authority,  6. 
classification's, 
conformity  to  law,  7. 
definition,  6. 
obligatory  force,  6. 
violation  of,  how  chargeable,  474. 
Arraignment,  96-119  (see  99th  Article  of  War)'. 
demurrers,  118, 114. 
general  issue,  114-117. 
inconsistent  statements,  116, 116. 
pleadings,  96. 
pleas,  96-118. 
abatement,  107-118. 
bar  of  trial,  100-107. 
jurisdiction,  96-100. 
standing  mute,  118. 

statements  inconsistent  with  plea,  116,  lid. 
statute  of  limitations,  111-118. 
Array,  challenge  to,  86. 

Arrest,  61-68, 481, 482, 487, 488  (pee  ttth  Article  of 
War): 
actual  breach  of,  68. 
breach  of,  68, 64, 481. 
actual,  68. 
constructive,  68. 
penalty,  68. 
technical,  68. 
commanding  officer : 
power  to  arrest,  61, 481, 482. 
to  extend  limits,  62,  481,  488. 
to  release,  64. 
to  terminate,  64. 
control  over,  68. 

by  court-martial,  62. 
crimes,  etc.,  61. 
duration  of,  61,  487, 488. 
duty  of  arrested  officer,  6** 
emergency,  61, 65, 66 
execution  of,  61, 481,  482. 
extension  of  limits,  62, 488. 
how  imposed,  61. 

limits,  62,  482,  488.  ^* 

march,  62. 
medical  officers,  482. 
nature  of  restraint,  68. 
not  demandable,  62. 
non-commissioned  officers,  66. 
officer,  61,  481-488. 
official  visits,  62. 
order,  61 . 
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Arrest-  Continued. 
power  to  arrest*  61, 05*  61 
privilege  from,  486. 
quarters,  68. 
release,  64. 
remote  posts,  488. 
restriction  on,  64. 
service  of  charges,  80,  81. 
status  of ,  88,  483. 
sword,  surrender  of,  481. 
ten  days  thereafter,  interpretation,  488. 
tent,  68. 

termination  of,  61. 
twenty-fourth  Article,  65. 
twenty-fifth  Article,  66. 
visits,  62. 
Anon,  441,  448, 548  (see  58ft  Article  of  War): 
actual  burning,  448. 
burning,  extent  of,  448. 

eflnition,  441. 
intent,  441,  448. 
malice,  448. 
Articles  of  Wars 
amendments  of  1777,  ML 

1786,848. 
American,  of  1775, 848. 

1776,  848,  608*618. 

1786,  619-684. 

1806,  848,  685-640. 

1874,848. 
British  articles : 

Albeinarltfs,  840. 

Arundel's,  840. 

code  of  1774,  581-601. 

Henry  VII.,  880. 

Northumberland,  8K0. 

Prince  Rupert,  840. 

Richard  II.,  880. 

Rupert,  840,  567-580. 
Charges  under,  -641-648. 
commissioned  officer,  848. 
enlisted  man,  848. 
history,  889-848. 
interpretation,  848. 
limitation  on  punishments,  848, 846, 
origin.  889-848.  ' 
publication,  568. 
reading  to  troops,  568. 
rules  of  interpretation,  848. 
soldier,  848. 
sources,  889-848. 
Article  Is 
history,  844. 

subscription  to  articles,  844. 
Article  2 : 
adnfliriatrWJon  of oath,  846. 
civil  magistrate,  845. 
enlistment,  oath  of,  844, 945. 
form  of  oath,  844. 
history,  844. 
oath,  844. 
Article  8: 
charges  under,  850,  861, 648. 


Artlelo  t-Oo*H*u*L 
enlistment,  846-860. 
form  of  charge  under,  648. 
fraudulent  enlistment,  861, 868. 
method  of  enlistment,  848*860. 
offense  under,  850, 851. 
prohibited  enlistments,  846-851. 

aliens,  846, 847. 

deserters,  846,  847. 

ignorant  persons,  846, 847. 

insane,  846,  847. 

infamous  persons,  846, 847, 

minors,  846,  847. 
Article  4,  858-858: 
discharge  by  executive  order,  855,  856. 

by  expiration  of  service,  858, 866. 

by  purchase,  858. 

without  honor,  857. 
dishonorable  discharge,  -866, 857. 
effect  of  discharge,  858,  858, 865. 
forms  of,  868-858. 
history  of  article,  858. 
honorable  discharge,  868,  855. 
Article  6,  858  {see  False  Mutter)  i 
form  of  charge,  644. 
history,  858. 
unlawful  muster,  858. 
Article  6,  859  (see  Muttert) : 
form  of  charge;  644: 
history,  869. 

no  intent  necessary,  869. 
offense,  nature  of,  859. 
rolls  need  not  be  false,  869. 
Article  7,  859,  860  (see  Return) : 
absent  officers,  859,  860. 
by  whom  rendered,  859, 860. 
character  of  returns  required,  869. 
failing  to  make  returns,  869. 
form  of  charge,  644. 
history  of  articles,  859. 
omitting  to  make'  returns,  869. 
returns,  character,  869, 860. 

contents,  359, 860. 

list  of  absentees,  859, 860. 

to  whom  rendered,  859. 
Article  8,  860,  861: 
accountability,  860. 
false  returns,  860. . " 
form  of  charge,  645. 
history,  860. 
returns,  860.  . 
scope  of  article,  860, 861. 
vouchers,  860.  '  ■ 

Article  9,  861-868: 
captured  property,  861,  868. 
commanding  officer,  duty  of,  861,  i 
compensation  for,  868. 
disposition  of,  861-868. 
ownership,  868,  868. 
personal  property,  868, 868. 
private  property,  868,  868. 
recapture  of  property.  868. 
title  to  captures,  868, 868. 
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Ajtlele  19, 868-8*3  (see  Property  t 


actual  service,  886. 
ammunition, 
clothing, 
history.  964. 

responsibility  for  property,  864,  MS. 
Artlele  11,  866 : 
furloughs,  665. 
history,  866. 
power  of  company  commander,  866. 

post  commander,  866. 

regimental  commander,  886. 
restriction  on  authority,  886. 
JLrtlele  It,  866,  866  (pee  71 k  Article  of  War) I 
absentees,  906,  866. 
certificates  of  absence,  880, 866, 886* 
lists  of  absentees,  8801, 866,  866. 

by  whom  made,  866. 

to  whom  reported,  866. 
transmission  of  certificates,  866, 886* 
.article  18,  868  (see  .Articles  7  and  Iff)  . 


false  certificate,  860. 
form  of  charge,  646. 
history,  860. 

pay.  WO. 
JLrllele  14,  868-860  (pee  ft**,  8k,  lift 
Article*  of  War) : 

certificates,  866,  867. 

evideooe,  867. 

false  certificates,  867. 
musters,  867-888. 

form  of  charge,  646. 

history,  886, 867. 

muster  in,  887, 888. 
out,  867,  868. 
rolls,  867,  868. 

mustering  oftlcer,  868. 

musters,  how  made,  867, 868. 

offense  described,  867-860. 
JLrtiele  16 : 

accountability,  868. 

form  of  charge,  646. 

history,  888. 

neglect,  888, 870. 

offense,  nature  of,  868, 870. 

penalty,  889. 

stoppages,  870-878. 
JLrllele  18,  872  (see  Ammunition)  i 

ammunition,  878. 

form  of  charge,  646 

history,  878. 

waste,  etc.,  878. 
.Article  17, 873,  874: 

accoutrements,  871. 


18t* 


clothing,  878,  874. 

title  to,  874. 
'damage,  878,  878. 
form  of  charge,  647. 
horse,  878, 878. 
Improper  disposition,  871. 


article  17— Continued. 

pecuniary  responsibility,  878. 
Article  18,  874,  876 : 

duty,  874. 

extortion,  874,878. 

form  of  charge,  648. 

Imposition,  874, 876. 

necessaries.  874. 

purpose  of  Article,  874. 
Article  18,  875, 878 : 

contemptuous  words,  878, 878. 

Congress,  875. 

disrespectful  words,  878, 878. 

form  of  charge,  848. 

nature  of  offense,  878, 878. 

penalty,  878, 876. 

President,  878, 878. 

Vice-President,  875, 878. 
Article  10, 878, 877: 

commanding  officer,  878, 877, 

disrespect,  876,  877. 

form  of  charge,  848. 

history,  878. 

Intent  not  essential,  877. 

nature  of  offense,  878, 877. 

purpose,  878, 877. 
Article  11,  878-888  (see  Orders) : 

abuaJTe  language,  880. 

assaults,  887, 888. 

defenses,  886,  887. 

disobedience  of  orders,  888-887* 

drawing  and  lifting  weapon,  888. 

forms  of  charges,  649-861. 

history,  878, 879. 

justification,  886,  887. 

language  in  violation  of,  888. 

negative  disobedienoe,  884. 

obedienoe  to  orders,  879  808, 

orders,  879-888. 

penalty  for  disobedience,  878. 

positive  disobedience,  884. 

responsibility  for  obedience, 

striking  superior  officer,  887, 888. 

superior  officer,  887, 888. 

threatening  language,  888. 
Article  ft,  888-891  (sse  jfetf**)* 

beginning  a  mutiny,  898. 

causing  a  mutiny,  880. 

forms  of  charges,  861, 888. 

history  of  articles,  880. 

Inciting  a  mutiny,  800. 

insubordination,  880. 

mutiny,  890-898. 

purpose  of  article,  881. 

sedition,  890. 
Article  88*  881-898  (see  89d  ArtioU  of  War)  t 

duty  of  suppression,  881, 888. 

failure  to  give  information,  888* 

force,  employment  of,  860, 888. 

form  of  charge,  668. 

history,  891. 

misprision,  898. 

quelling  mutiny,  891-898. 

rule  as  to  force  used,  888, 898* 
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Article  24,  898, 894: 

arrests,  998. 

duty  required  by,  898,  801 

form  of  charge,  668. 

history,  898. 

inferiors  tn  rank,  duty  of,  898,  894. 

non-commissioned  officers,  duty  of,  898, 894. 

officer,  meaning  of  term,  898. 

power  conferred,  894. 

what  conditions  govern,  898. 
Article  25,  894-896 : 

arrests,  896. 

history,  895. 

jurisdiction  conferred,  896. 

offenses  under,  chargeable  under  Article  68, 896. 

procedure  under,  896. 

purpose  of  Article,  896. 
Artiels  16,  394-896  (see  94ft,  95ft,  and  27ft  Arti- 
cle* of  War)  : 

challenges,  894-896. 

form  of  charge,  658,  651 

history,  896, 897. 

nature  of  challenge,  898. 

penalty,  894. 

proof,  897, 896. 
Article  17,  894-498  (see  94**,  95ft,  and  86ft  Arti- 
cle* of  War) : 

challengers,  894-898. 

duty  of  commander  of  guard,  897,  898. 

duty  of  commanding  officer,  898. 

form  of  charge,  654. 

history,  894,  896. 

nature  of  offense,  897, 898 

penalty,  894, 895. 
Article  28,  894-898: 

challenges,  894-898. 

form  of  charge,  654. 

history,  894,  895. 

refusal  to  accept  challenges,  896. 
Article  19,  895-400  (see  Redre**  of  Wrong*) : 

duty  of  commander,  899. 

history,  899. 

procedure,  899. 


Article  SO,  400-409  (see  Bednm  of  Wrong*) : 

appeals,  400. 

hearing,  400, 401. 

history,  400. 

investigation,  nature  of,  400. 

jurisdiction,  400,  401. 

limitation  on  authority,  401. 

not  a  trial,  400. 

procedure,  400,  401. 

scope  of  article,  400. 
Article  81 : 

form  of  charge,  651 

history,  401. 

lying  out  of  quarters,  401. 

police  regulation,  400. 
Article  SI,  408-404  (see  47ft  Article  of  War): 

absence,  character  of,  408, 408. 

commissioned  officers,  408, 404. 

defenses,  402. 

forfeitures,  408. 


Article  82— Continued. 

form  of  charge,  655. 

history,  409. 

stoppages,  406. 

time  lost,  408,  404. 
Article  SS,  404, 405 : 

application,  404, 405. 

designation  of  place  of  parade,  401 

failure  to  repair,  etc.,  401 

form  of  charge,  656. 

history,  404. 

necessity,  401*405. 

offense,  nature  of,  404, 405 
Artists  84,  406 : 

form  of  charge,  665. 

history,  405. 

purpose  of  article,  405. 

written  permission,  405. 
Article  85  (see  S4ft  Article  of  Wary. 

form  of  charge  under,  6M. 

history,  405,  406. 

purposes,  406. 
Article  86  (see  87ft  Article  of  Wary  t 

application,  406. 

being  excused,  406. 

contract  of  hiring,  406. 

form  of  charge,  666. 

hiring  duty,  406. 

history.  406. 

illegality  of  contract,  406. 

power  to  excuse,  406. 
Article  87, 406  (see  86ft  Article  of  War)  i 

connivance  at  hiring,  486. 

form  of  charge,  666. 

history,  486. 

knowledge  of  officer,  406. 

officers,  duty  of,  486. 

purpose  of  article,  486. 
Article  88 : 

appearance  at  formation  drunk,  408,  409. 

commanding  officer,  406. 

commissioned  officer,  406. 

corporal  punishment,  407,  409. 

drunkenness  on  duty,  406-409. 
off  duty,  406, 409. 

enlisted  men,  408. 

forms  of  charges,  667, 658 

history,  407. 

medteal  officer,  406 

off  duty,  408. 

on  duty,  406. 

penalty,  409. 
Article  89  (see  Sentinel*) : 

defenses,  410. 

duty  of  sentinels,  410-412 

excessive  duty  no  defense,  410* 

form  of  charge,  656. 

history,  409,  410. 

leaving  post,  409-412. 

quitting  post,  409-418. 

sentinels,  410-41*. 
duty  of.  410. 

execution  of  orders,  411, 412. 
respect  for,  411, 412. 
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Article  SO-CbnttiMurf. 

sleeping  on  post,  400, 410. 
Article  40 : 

form  of  charge,  660. 

leave  of  superior,  418, 414. 

necessity,  418, 414. 

quitting  guard,  etc.,  418, 414. 
Article  41  c 

alarm,  418, 414. 

false  alarm,  418, 414. 

form  of  charge,  650. 

history,  418. 

how  occasioned,  418,  414. 

purpose  of  article,  418, 414. 
Artlsle  42 : 

abandonment  of  post,  415. 

arms  and  ammunition,  415. 

cowardice,  415. 

forms  of  charges,  650. 

history,  415. 

misbehavior,  415. 

pillage*  416. 

plundering*  416.  ;  • 

Article  48, 416 : 

abandoning  post,  garrison,  etc.,  415, 416. 

compulsion,  416. 

form  of  charge,  660. 

history,  416. 

mutiny,  416. 

penalty,  416. 
Article  44 : 

countersign,  417. 

form  of  charge,  660. 

history,  416,  417. 

intent,  417. 

parole,  417. 

scope  of  article,  417. 
Article  46,  417,  418  (see  46ft  ArtUU  of  War)  : 

application  of  article,  417, 418. 

enemy,' public,  418. 

form  of  charge,  661. 

harboring  enemy,  417. 

history,  417. 

holding  correspondence  with  the  enemy,  418. 

martial  law,  417, 418. 

relieving  the  enemy,  418. 

whosoever,  417. 
Article  46  (see  45<A  Artide  of  War) : 

correspondence,  418. 

enemy,  418. 

form  of  charge,  663. 

giving  intelligence,  418. 

history,  417. 

holding  correspondence,  418. 

Intelligence,  giving,  4& 
Article  47, 418-420  (see  De$erHon)  : 

apprehension  of  deserters,  428-488. 

deserters,  420-426. 

desertion,  418-428. 

form  of  charge,  662. 

history,  418,  410. 

intent  In  desertion,  420, 421. 

rewards,  428-428.'       "-'  >'" 

statutory  consequences,  427-420. 


Article  48 1 

absentees  without  leave,  480. 

history,  480. 

making  good  time  lost,  480. 

restoration  to  duty,  480, 481. 

waiver  of  liability,  481. 
Article  40, 481 : 

constructive  desertion,  481. 
by  whom  committed,  481. 
nature  of  offense,  481. 
statutory  character,  481. 

form  of  charge,  662. 

history,  481. 

scope  of  article,  481. 
Artlele  60,  481, 481  (see  Duertion) : 

enlisting  In  another  corps,  481,  482, 

entertaining  deserter,  481,  482. 

form  of  charge,  668. 

history,  482. 

object  of  provision,  482. 

penalty,  482. 
Article  51,482,488: 

advising  to  desert,  482, 488. 

form  of  charge,  668. 

history,  482. 

persuading  to  desert,  488. 
Article  52,  488,  484 : 

attending  divine  service,  484. 

history,  484. 

penalty,  484. 

procedure,  484. 
Article  68,  484,  485  (see  Profanity)  t 

enlisted  men,  484. 

history.  484, 485. 

officers,  484. 

penalty,  484. 

profanity,  484, 485. 
Article  54,  485,  486 : 

beating,  485. 

citizens.  Injuries  to,  485, 486. 

commanding  officer,  duty  of,  486, 4201 

complaints  under,  485, 486. 

extent  of  reparation,  485. 

form  of  charge,  664. 

history,  485. 

Ill  treatment,  complaints  of,  485, 486. 

justice  to  be  done,  485, 486. 

nature  of  remedy,  485. 

offender,  liability,  485, 486. 

pay  of  offenders,  485, 486. 

procedure,  485,  486. 

reparation,  485,  486. 

riot,  485. 

stoppages,  485, 486. 
Article  56 : 

behavior  required,  486, 487* 

defense,  487. 

fish-ponds,  486. 

form  of  charge,  665, 

gardens,  486. 

general  officer,  orders  as  authority,  487* 

grain-fields,  486; 

history,  486. 

inclosures,  486. 
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Article  U-OonU»mmt. 

meadows,  486. 

orders  ss  a  defense,  487. 

prevention  of  disorder,  486,  487. 

purpose  of  article,  418, 497. 

spoil,  commission  of,  486*  487. 

trees,  436. 

warrens,  496. 

waste,  commission  of,  466, 497* 
Article  66: 

application  of  article,  487. 

foreign  parts,  487. 

form  of  charge,  666. 

history,  487. 

provisions,  persons  bringing  in,  487. 

violence  to  persons,  etc,  487. 
Article  67 : 

by  whom  committed,  468, 468. 

extent  of  operation,  486, 469. 

foreign  parts,  468, 488. 

form  of  charge,  686. 

history,  468.  469. 

nature  of  offense,  468, 488. 

rebellion,  488,  489. 

safeguards,  468, 469. 

territory  in  rebellion,  468, 4661 
Article  68 : 

appUcatlou,  448,  44L 

anon,  441, 448. 

assault  and  battery,  448. 
with  intent  to  commit  rape,  4H 
with  intent  to  kill,  448, 448. 

battery,  448. 

burglary,  441446. 

embezzlement,  450  458. 

false  swearing,  466. 

forgery,  458, 464. 

forms  of  charges,  666-689. 

jurisdiction  conferred,  440, 44L 

history,  489, 440. 

homicide,  445-449. 

larceny,  449. 

manslaughter,  446,  447. 

mayhem,  468. 

measure  of  punishment,  441, 448. 

murder,  446,  446, 

time  of  war,  441. 

perjury,  454466. 

punishment,  441. 

rape,  458. 

receiving  stolen  goods,  488. 

robbery,  450. 

self-defense,  448, 449. 

war,  time  of,  441. 

when  applicable,  441. 

wounding,  etc,  448. 
•  Article  69: 

application,  466458. 

applications  under,  468. 

by-laws,  municipal,  468. 

civilians  not  subject  to,  469. 

concurrent  jurisdiction,  468. 

crimes,  456468. 

directory  In  character,  469. 


Article  68— Continued. 

forms  of  charges,  669. 

history,  456,  467. 

law  of  the  land,  467. 

municipal  ordinances,  468. 

offense  against  United  States,  466V 

party  injured,  468. 

persons  subject  to,  468, 

procedure,  458,  459. 

process,  service  of,  459. 

purpose,  456, '457. 

State  laws,  466460. 

status  of  accused,  467. 

surrender,  how  effected,  458, 469* 

Territory,  460. 
Article  80,468468: 

agreements  to  defraud,  468. 

blank,  receipts  in,  464. 

charges  under,  466, 670-674. 

claims,  fraudulent,  468. 

conspiracy  to  defraud,  468. 

embezzlement,  464, 486. 
Intent,  466. 

equipment,  purchase  of  articles  of,  487. 

expiration  of  service,  no  bar  to  trial,  468. 

forgery,  468. 

forms  of  charges,  670-674. 

fraud,  468466. 

fraudulent  claims,  488. 

history,  488,461 

Intent,  466. 

larceny,  464, 466. 

mlifippHgatlont  466. 

misappropriation,  468. 

negligence,  464. 

payments,  fraudulent,  464. 
short,  464. 

penalty,  468,  487, 468. 

presenting  false  claim,  468. 

property,  offenses  against,  464498. 

receipts  in  blank,  464. 

short  payments,  464. 

stealing,  464. 
Article  61,468478: 

abusive  language,  469. 

assaults,  471. 

character  of  offense,  468470. 

conduct  unbecoming,  etc,  468470. 
by  whom  determined,  468470. 
need  not  directly  affect  military  service,  4981 

crime,  469478. 

custom  of  service,  469. 

debt,  471. 

service,  fraudulent,  471. 

drunkenness,  471, 478. 

duplication  of  pay  accounts,  470, 

evidence,  468. 

fighting,  468, 470. 

false  reports,  469. 

forms  of  charges,  874. 

fraud,  469471. 

gambling,  471. 

history,  468. 

infamous  conduct,  468. 
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Article  61— Continued , 

intoxication,  468. 

nature  of  offense,  468-470. 

neglect  of  pecuniary  liability,  470L 

pay  accounts,  duplication  of,  476. 

penalty,  471, 478. 

pledge,  470. 

scandalous  conduct,  468. 

Tlolation  of  pledge,  490. 
Article  6*.  472-478: 

breach  of  peace,  476. 

capital  crimes,  476, 477. 

charging  of  offenses,  476, 477. 

civil  crimes,  476. 

crimes  not  capital,  478-476. 

disorders,  474. 

drunkenness,  474* 

findings,  477, 478. 

forms  of  charges,  676-679. 

fraud,  474. 

history,  478, 478. 

lesser  kindred  offense,  477. 

military  discipline,  relation  to,  478, 474. 

military  duty,  standards  of,  478, 474. 

minor  Included  offenses,  477. 

nature  of  offense,  478-478. 

neglects,  478,  474. 

negligence,  478,  474. 

prejudice  of  good  order,  etc,  478-475. 

standard  of  performance,  478, 474. 
Article  68,  478,  479  (see  Jurisdiction) : 

all  persons,  etc.,  478. 

application  of  article,  478, 478. 

armies  in  the  field,  478, 479. 

camp-followers,  478. 

civil  employees,  478, 479. 

civilians,  478, 479. 

history,  478. 

interpretation,  478, 479. 

peace,  not  applicable  in  time  of,  478, 479. 

procedure  under,  478,  479. 

restriction  on  jurisdiction,  479. 
Article  64,  479,  480  (see  Jurisdiction) : 

all  times  and  places,  479,  480. 

application  of  article,  479, 480. 

history,  479,  480. 

jurisdiction,  extent  of,  479, 480. 

militia,  479,  480. 

offenses,  not  territorial,  479, 480. 

scope  of  article,  479, 480. 
Article  65,  480-488  (see  Arrest) : 

arrest,  how  executed,  481,  488. 

arrest,  under  24th  and  85th  Articles. 

breach  of  arrest,  481. 

commanding  officer,  powers  of,  488. 

courts,  power  over,  488. 

execution  of  arrest,  481, 488. 

extension  of  limits,  488. 

form  of  charge,  679. 

history,  480,  461. 

limftB  of  arrest,  488. 

medical  officers,  488. 

statu*  of  arrest,  488. 
,  swoi<  surrender  of,  481. 


Article  to-Continued.  ' 

restrictions  on  arrested  officer,  488* 
Article  66, 488-486  (see  Confinement) : 

arrest  of  non-commissioned  officers,  484> 

character  of  restraint,  484. 

confinement,  488-486. 
execution  of,  484. 
status,  484-486. 

execution  of  confinement,  484. 

history,  488. 

labor  required,  486. 

nature  of  confinement,  484, 486, 

status,  485. 

work  required  of  prisoners,  485. 
Article  67,  485, 486  (see  Confinement)  i 

account  in  writing,  485,  486. 

character  of  prisoner,  486. 

duty  of  receiving  officer,  486. 

history,  485. 

refusal  to  receive  prisoner,  486. 
Article  68,  486  (see  Confinement):      ■ 

general  prisoners,  486. 

form  of  charge,  690. 

history,  486. 

report,  486. 

time  of  report,  486. 

when  made,  486. 
Article  69,  486, 487  (see  Arrest  and  Confinement)  t 

escape,  487. 

form  of  charge,  680. 

history,  487. 

negligence,  487. 

reasonable  cause,  487. 

release,  487. 
Article  70,  487  (see  Arreet)  : 

arrests,  duration  of,  487. 

directory  in  character,  487. 

history,  487. 

limit  of  arrest,  487. 

wrongs  under,  remedy,  487. 
Article  71,  487-489  (see  Arrest): 

duration  of  arrest,  488. 

history,  487,  488. 

limitation  of  time,  486, 489. 

release  from  arrest,  488,  489. 
Article  78,  489-498  (see  Convening  Authority : 

accuser  or  prosecutor,  490, 491. 

convening  authority,  489-491. 

history.  489-498. 

prosecutor,  489-491. 
Article  78  (see  Convening  Authority)  r 

division  commander,  498. 

history,  498. 

separate  brigades,  498, 498. 
Article  74,  498,  494  (see  Judge-Advocate)  : 

appointing  power,  488,  494. 

history,  498. 

judge-advocate,  498. 
power  to  appoint,  498,  494. 
Article  76,  494,  495  (see  Composition  of  Court* 
martiaX) : 

composition  of  courts-martial,  494, 466. 

eligibility  to  membership,  494, 496, 

history,  494. 
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Article  11-Continued. 

minimum  membership,  486. 

number  of  members,  494, 486. 

officers  only,  eligible,  494, 496. 

quorum,  494,  496. 
Article  76, 496  (see  Composition  of  OourU-mar- 
Hal): 

duty  of  commander,  496. 

history,  496. 

officers,  how  obtained,  496. 
Article  77, 496,  496  (see  Composition)  i 

competency  of  members,  496. 

history,  496. 

militia,  496. 

regular  officers,  496. 
▲rtlele  78,  496, 497  (see  Composition) : 

command,  496, 497. 

composition  of  courts,  497. 

duty  of  marine  corps,  497. 

history,  497. 

marine  corps,  496,  497. 

president,  power  of,  496. 

when  subject  to  military  law. 
Article  79,  497  (see  Jurisdiction): 

composition  of  general  courts,  497. 

general  courts,  497. 

history,  497. 

inferiors  in  rank,  497. 

officers,  courts  for  trial  of,  497. 

trial  by  inferiors,  497. 
Article  80,  498,  499  (see  Summary  Court): 

composition,  496. 

constitution,  496. 

detail,  498,  499. 

field  officer,  496, 499. 

history,  499. 

jurisdiction,  499. 

review,  499. 
Article  81, 499, 600  (see  Regimental  Court)  i 

appeals  from,  500 

composition,  600. 

constitution,  500. 

engineer  corps,  500. 

history,  499,  600. 

jurisdiction,  499,  600. 

ordnance  corps,  500. 

restriction  on,  499, 500. 

signal  corps,  600. 
Article  82,  500-609  (see  Garrison  Courts) : 

composition,  501. 

constitution,  601. 

garrison,  501. 

history.  500,  601. 

place,  501, 609. 

where  convened,  501, 509. 
Article  88,  508-604  (see  80t&,  81tt,  and  &d  Articles 
of  War) : 

extent  of  jurisdiction,  60S. 

history.  508,  508. 

jurisdiction,  508. 

limitation  on  jurisdiction,  508, 604. 

offenses,  508, 504. 

persons,  503, 504. 
Article  84,  504-606  (see  Oaths) : 


Article  Si-Continued. 

administration  of  oath,  504. 

form  of  oath,  504. 

history,  504, 506. 

obligation  of  oath,  606, 606. 

procedure,  506,  506. 

secrecy,  606. 
Article  86,  606,  607  (see  Oaths)  t 

administration,  606,  607. 

duty  imposed,  507. 

form  of  oath,  606, 507. 

history,  607. 

obligation  of  oath,  607. 

procedure,  607. 

secrecy,  507. 
Article  86, 607,  506  (see  Contempt)  t 

actual  contempt,  506. 

constructive  contempt,  608. 

extent  of  jurisdiction,  508. 

history,  607,  606. 

nature.of  offense,- 506. 

nature  of  penalty,  508. 

power  of  court,  508. 

procedure,  606. 

summary  character,  606. 
Article  87,  506,  509 : 

behavior  of  members,  606. 

calmness,  609. 

decency,  609. 

history,  509. 
Article  88,  509,  510  (see  Challenges)  i 

challenges,  509. 
for  cause,  509. 
to  array,  509. 

extent  of  right,  509. 

history,  609. 

judge-advocate  not  subject  to  challenge,  609t 

objections,  character.of,  510. 

time  of  making,  510. 

waiver  of  right,  610. 
Article  89,  510,  511  (m^e  Arraignment)  i 

deliberate  design,  510, 611. 

history,  510. 

effect  of  failure  to  plead,  510. 

obstinacy,  510. 

standing  mute,  610, 511. 
Article  90,  Ml,  Mi  {see  Judge  Advocate): 

counsel  for  defense,  611,  618. 

history,  511. 

judge-advocate,  duties  of,  611, 619. 
as  counsel  for  accused,  511 . 
as  prosecutor,  611,  519. 

power  to  prosecute,  611, 612. 

prosecutor,  511,512. 
Article  91,  612-615  (see  Depositions) : 

application,  618,  514. 

authentication  of  deposition,  618, 614. 

capital  cases,  612. 

competency  of  deponent,  616. 

depositions,  512-615. 
admissibility,  516-515. 
competency  of  deponent,  515. 
how  taken,  514,  515. 
Interrogatories,  614,  616. 


744 


INDEX. 


Article  91-eontirnted. 

procedure,  514,  516. 

history,  612. 

interrogatories,  514, 515. 

■cope  of  Article,  518^  514. 
Article  92,  516,  517  (see  Oathe)  t 

affirmations,  515. 

form  of  oath,  516. 

history,  616. 

oath,  form  of,  516. 

reswearing  of  witness,  5)7. 

witnesses,  616,  517. 
not  resworn,  517. 
Article  98,  517,  518  (see  Oont inuance*) : 

cause,  showing  of,  517. 

continuances,  517. 

history,  517. 

postponements,  518,  note. 

procedure,  518. 

reasonable  cause,  517. 
Article  94,  518, 510  (see  Trial): 

application  of  Article,  519. 

defective  proceedings,  519. 

history,  518, 519. 

hours  of  session,  619. 

record,  619. 

sessions  at  other  hours,  519. 
Article  96,  520  (see  Trial) : 

history,  590. 

members,  590. 

order  of  voting,  590. 

rank,  590. 

voting,  590. 
Article  96,  590  (see  Sentence)  t 

capital  sentence,  520. 

death  sentences,  590. 

findings,  590. 

history,  590. 

majority  required,  590. 

two-thirds  to  concur,  590. 
Article  97 : 

application,  599,  596. 

character  of  offenses,  591-588. 

history,  591. 

military  offenses  not  subject  to,  691, 
prison,  592. 

offenses,  521-588. 

penitentiary,  599,  598. 

prison,  522,  528. 

state  prison,  698. 
Article  98: 

application,  594. 

history,  594. 

nature  of  prohibition,  594. 
Article  99,  524-686  (see  Punishment*): 

application  of  Article,  524-698. 

dismissal  by  executive  order,  594-626. 
effect,  526. 
procedure,  526. 
revocation,  526. 
when  operative,  526,  527. 

dismissal  by  sentence,  594, 525. 

history,  524. 

procedure,  624-596. 


Article  99— Continued. 

trial  of  dismissed  officer,  627,  598. 
Article  100,  528, 529  (see  PunithmenU)  i 

application,  528, 699. 

cowardice,  599. 

fraud,  629. 

history,  528,  529. 

publication,  599. 
Article  101,  529-688  (see  Puniikment*)t 

effect  of  suspension,  680, 688. 

flies,  loss  of,  582,  588. 

form  of  sentence,  529,  688. 

history,  629. 

loss  of  rank,  689,  688. 

pay,  529-688. 

rank,  effect  on,  582,  688. 

suspension,  529-588 
effects,  580-588. 
Article  109,588-585: 

application  of  Article,  588-586. 

civil  trial,  584, 

history,  588. 

inadequate  sentence,  584, 585. 

previous  acquittal  or  conviction,  588-686, 

previous  trial,  688-686. 

second  trial,  588-586. 
Article  109,  585,  596  (see  Statute  of  Limitation*) 

absence,  585,  586. 

defense,  586. 

evidence,  586. 

fleeing  from  justice,  686. 

history,  586. 

matter  of  defense,  686. 

period  of  limitations,  586. 

plea,  586. 

statute  of  limitations,  585, 681 

suspension  of  statute,  586. 

when  operative,  586, 686. 
Article  104,  587-6  a  (see  Reviewing  Authority)  : 

action  on  proceedings,  538. 
record  of,  540. 

history,  587. 

limitation  on  review,  540. 

power  of  reviewing  authority,  641. 

reasons  for  action,  541. 

record  of  action  in  review,  541. 

reviewing  authority,  587-648. 
limit  of  action  by,  540. 

revision,  541. 
Article  106  (see  104tk  Article  of  War): 

arson,  648. 

assaults,  etc.,  548. 

commanding  general,  548, 444. 

confirmation  by  President,  548,  644. 

deserters,  548. 

execution  of  sentence,  548,  544. 

guerillas,  548. 

history,  548,  544. 

mutineers,  548. 

robbery,  548. 

violation  of  laws  of  war,  548. 
Article  106,  544,  545 : 

action  of  President,  545. 

approval  of  sentence,  544, 546. 
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Article  106—  Continued, 

confirmation,  645. 

form  of  action,  645. 

history,  544, 546. 
Article  107,  545  (gee  Reviewing  Authority): 

brigade,  separate,  546. 

confirmation  of  sentence,  645. 

dismissal.  545. 

division,  545. 

general  commanding  army,  etc.,  645. 

history,  587. 
Article  108,  546.   (Bee  Reviewing  Authority.) 
Article  100,  546  (see  Reviewing  Authority)'. 

commanding  general  in  the  field,  546. 

history,  537.  543. 

officer  commanding  for  the  time  being,  641 
Article  110,  546  (see  Reviewing  Authority): 

brigade  commander,  546. 

field  officer,  546 

history,  546. 

post  commanders,  546. 
Article  111,  546  (see  Reviewing  Authority): 

application  of  Article,  546. 

procedure,  546. 

sentence,  suspension  of,  546. 
Article  112,  546-568  (see  Pardon): 

commutation,  663. 

conditional  pardons,  550. 

constructive  pardons,  560. 

continuing  punishments,  660. 

history,  547,  548. 

mitigation,  551,  568. 

operation  of  Article,  548,  540. 

pardoning  power,  548. 

procedure,  551. 

punishment,  effect  on,  660. 

remission,  557. 
Article  lit,  553  (see  Record): 

duty  of  judge-advocate,  558. 

history,  558. 

judge-advocate  general,  duty,  668. 
Article  114,  558, 554  (see  Record) : 

accused  entitled  to  copy,  558,  664. 

application  for  copy,  558, 554. 

history,  558. 

when  entitled,  558,  654. 
Article  115  (see  Court  of  Inquiry) : 

application  for  court,  by  whom  made,  668. 

challenges,  567. 

civilian  not  entitled  to  court,  666. 

contempts,  557. 

history,  555,  550. 

nature  of  inquiry,  566,  557. 
Article  1 16  (see  115ft  Article  of  War) : 

composition  of  court,  557. 

history,  555,  556. 

recorder,  557. 
Article  117,  557  (see  116ft  Article  of  War): 

form  of  oath,  557. 

history,  555,  556. 

member,  oath  of,  557. 

procedure,  557. 

recorder,  oath  of,  557. 
Article  118  (see  115ft  Article  of  War) : 


Article  US-Continued. 

examination  of  witnesses,  667, 668. 

history,  555,  556. 

procedure,  557, 556. 
Article  110,  558  (see  Court  of  Inquiry): 

application  of  Article,  558. 

history,  555, 656. 

nature  of  opinion,  558. 

opinion,  558,  550. 

remarks  by  court,  550. 
Article  120,  550  (see  115ft  Article  of  War)  t 

authentication  of  record,  650. 

history,  556,  557. 
Article  121,  659  (see  116ft  Article  of  War) : 

admission  of  record  as  evidence,  650. 

capital  canes,  550. 

dismissal  of  officer,  550. 

history,  556,  557. 

when  admissible,  550. 
Article  122  : 

guards,  550, 660. 

history,  558,  560. 

members,  559,  560. 

quarters,  550. 

rule  of  command,  650-661. 

succession  to  command,  660, 588V 
Article  128 : 

history,  661. 

regular  officers,  561. 

volunteer  officers,  561. 
Article  124  (see  Militia) : 

commissions,  dates  of,  561. 

history,  561. 

rank  of  militia  officers,  561. 
Article  125  (see  127ft  Article  of  War}  I 

death  of  officer,  681,  588. 

duty  of  major.  581, 588. 

estate,  561,  562. 

history,  561, 562. 

major,  duty  of,  561, 682. 

procedure,  561,  562. 

second  in  rank,  duty  of,  561, 562. 
Article  126  (see  127ft  Article  of  War)t 

company  commander,  duty  of,  582.  , 

death  of  eulisted  man,  56?. 

duty  of  company  commander,  588. 

effects  of  decedent,  562. 

history,  6*1,  898. 

inventory  of  effects,  588.  m 

procedure,  682. 
Article  127,  562  (see  125ft  and  126ft  Articles  of 
War) : 

disposition  of  estates  of  decedents,  662. 

history,  561, 588. 

responsibility  for  effects,  568. 
Armada),  Articles  of  War,  840. 
Ascertainment  effects,  244.    (Bee  Evidence.) 
Assaalt  and  battery  (see  21st  and  68ft  Article* 
of  War)  : 

assault,  442. 

battery,  442. 

intent,  in  general^  442. 
to  commit  rape,  468, 468. 
to  kill,  442,  448.  . 
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iHult  and  Battery— Oonttnuerf. 

menaces,  etc.,  442. 

nature  of  offense.  442. 

striking,  442. 

wounding,  etc.,  448. 
Assaults,  471.    (See  81st  Article  of  War.) 
Assisting  the  enemy,  416,  417.   (See  46tfc  and  46ta 

Articles  of  War.) 
Attachments,  848-850  (see  Witne$9e$)  t 

application  of  writ,  848. 

execution,  849. 

judge-advocate,  power  to  Issue,  848. 

issue  of  writ,  848,  840. 

limitation  on  writ,  848, 849. 

papers  to  accompany,  840,  860. 

purpose,  848. 

release  on  habeas  corpus,  840, 850* 

return,  840,  880. 

service,  840, 880. 

use  of  force,  840,  850. 
attorney  and  elieat,  887, 888  (see  Evidence)  J 

clerks,  887. 

extent  of  privilege,  887. 

Interpreters,  887. 

private  knowledge,  887, 888. 
Attorney-General,  opinions,  6. 
Autrefois  aeqait,  588.   (Bee  1024  Article  of  War.) 
Averments,  78-75  (see  Charge*  and  Specifications): 

documents,  75. 

names,  78. 

persons,  78. 

place,  78,  74. 

time,  78,  74. 

oral  statements,  75. 
Avoidable  accident,  864. 
Ball  and  chain,  187.  (See  Confinement.) 
Battery,  448, 448  (see  Assault  and  Battery)  i 

assault,  distinguished  Cram,  448. 

definition,  448. 

force  used,  448,  448. 

intent,  448,  448. 
Behavior : 

divine  service,  488, 484. 

in  quarters,  486,  487. 

of  members,  508,  500. 

on  march,  485,  486. 
Being  a  spy,  508-684. 
Best  evidence,  868-871  (see  Evidence)  t 

documents,  876, 877. 

hearsay,  868-271. 

primary,  876,  877. 

ret  gestcs,  870, 871. 

rule,  867. 

secondary,  876,  877. 
Blss,  86,  88, 80.    (See  Challenges.) 
Blank  receipts,  464.   (See  60ta  Article  of  War.) 
Boards,  military : 

examining,  280-886. 

in  desertion,  841. 

retiring,  896-888. 

survey,  888-841. 

to  determine  character,  848. 
Beards,  examining,  880-886. 

approval  of  report,  886, 886. 


Beards,  examining— OontimietL 
authentication,  886, 
authority  for,  880. 
challenges,  888. 
composition,  880, 881. 

in  case  of  volunteer  officer,  etc,  880, 881* 

in  general,  280,  881. 
confirmation,  885, 886. 
examinations,  888-884. 

conduct  of,  888, 888. 

marks,  838. 

oral,  288. 

physical,  888, 888. 

subjects,  888, 888. 

weights,  888. 
findings,  884. 
judgments,  884. 
medical  officers,  888. 
organization,  888. 
procedure,  888-886. 
record,  884, 885,  718-717. 
report,  884,  885. 
review,  885,  886. 
swearing,  888. 

subjects  of  examination,  888, 284. 
Beards  of  snrvey,  888-841 : 
affidavits,  229, 880. 
approval  of  report,  840. 
authority,  888. 
composition,  888, 880. 
constitution,  880. 
disapproval,  840. 
desertion,  841. 
evidence,  880. 

fixing  of  responsibility,  888, 880. 
no  power  to  condemn,  880, 840. 
power,  880, 840. 
procedure,  888, 840. 
record,  840. 
report,  840,  841. 

approval,  840. 

as  voucher,  841. 

disapproval,  841. 
review,  840, 841. 

witnesses,  no  power  to  summon,  880. 
Beard  of  snrvey  In  desertion*  841  (see  Boards  oj 
Survey): 
constitution,  841. 
procedure,  841. 
purpose,  841,  842. 
report,  841,  848. 
Beards  to  determine  character  t 
constitution,  etc.,  842. 
powers,  848. 
procedure,  242. 
report,  242. 
Body,  flogging,  marking,  etc.,  prohibited,  684. 
Branding,  prohibited,  524.   (Bee  Punishments.) 
Breach  of  arrest,  68, 481  (see  65t*  Article) : 
actual,  68. 

character  of  offense,  481. 
construction,  68. 
penalty,  68. 
technical,  68. 
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Breaking  "4  catering ,  448, 444.    (See  Burglary.) 
Brigade,  separate,  492,  498  (see  78d  Article  of 
War): 
definition,  492,  498. 
what  constitutes,  492, 498. 
British  Articles  of  War : 
Albemarle's,  840. 
Arundel's,  840. 
Code  of  1766,  840. 
Code  of  1774, 840. 
Henry  VII.,  840, 
history,  839,  841. 
James  II.,  840. 
Northumberland's,  840. 
Richard  II.,  889. 
Rupert's,  840. 
Bardea  of  proof,  268, 266, 287 : 
amount  necessary  to  convict,  266;  267. 
defendant,  267. 
rule  for  determining,  266. 
Barglary  (see  58tt  Article  of  War) : 
breaking,  444. 
actual,  448,  444. 
constructive,  448, 444. 
building,  444. 
definition,  448. 
felony,  448-445. 

execution  of,  448-445. 
intent,  446. 
time,  444. 
Calmness,  606, 509.   (See  Behavior  of  Members.) 
Camp,  abseaee  from,  402-404  (see  63d  Article  of 
War): 
false  alarms  in,  418,  414. 
followers,  61,  58, 478,  479. 
lying  out  of,  401,402. 
retainers  to,  51, 52, 478,  479. 
Capacity,  criminal,  124-128.    (See  Defenses.) 
Capital  crimes,  whoa  triable,  476,  477.    (See  66** 

and  62d  Articles  of  War.) 
Capital  seateaees,  648,  544  (see  106th  Article  of 
War) : 
approval  of,  by  President,  648, 544. 
exceptions,  548,  544. 

suspension  of,  546.  (See  lllth  Article  of  War.) 
when  executed  by  commanding  general,648,544. 
Captured  property,  861-868  (see  9th  Article  of 
War): 
disposition  of,  862. 
personal  property,  862. 
title  to,  362. 
Cassen  of  challenge : 
accuser,  88. 
bias,  89. 
interest,  89,  90. 
material  witness,  88. 
member  of  previous  tribunal,  88. 
prejudice,  89. 
prosecutor,  88. 
rank  of  member,  89. 
opinion,  89. 
Certificates,  860,  866, 866  (ate  Absence;  see,  also, 
7th  and  VUh  Articles  of  War) : 
absence,  360,  865. 


Certificates— Continued. 
contents,  860,  865,  866. 
false,  865,  866. 
rendition  of,  860,  866. 
Certified  copies  of  docsmeats,  278.    (See  Docu- 
mentary Evidence.) 
Challenges,  to  duels,  894-898  (see  Duelling) : 
carrying,  897. 
definition,  896,  897. 
friends,  898. 
how  determined,  898. 
intent,  897. 
nature  of,  898. 
promoters,  894, 896. 
seconds,  394,  898. 
what  constitutes,  896,  897. 
Challeages  to  members,  85-90  (see  88ft  Article 
of  War): 
accuser,  88. 
bias,  86,  88. 
by  accused,  85-90. 
by  judge-advocate,  87. 
cause  stated,  85, 86. 
causes: 
accuser,  88. 
bias,  89. 

material  witness,  88. 
member  of  previous  court,  88. 
opinion,  89. 
prejudice,  89. 
prosecution,  88. 
rank  of  member,  89. 
record  of,  198. 
classification,  86. 
competency  presumed,  80. 
exercise  of  right,  86. 
grounds  of  objection,  88,  89. 
incompetency,  how  established,  87. 
individual,  85. 

judge-advocate  not  subject  to,  85,  note,  509. 
material  witness,  88. 
nature  of  right,  85. 
number,  85,  86. 
opinion,  69. 

presumptions  as  to  competency,  86. 
procedure,  85-88. 
rank  of  member,  89. 
testimony  in  support,  87, 86. 
to  favor,  86. 
voir  dttv,  88. 
waiver,  87. 
when  made,  87. 
withdrawal  of  member,  86. 
Character,  130, 265,  266  (see  Evidence) : 
admissibility  of  testimony  to,  180. 
boards  to  determine,  242, 248. 
defense,  180. 
effect,  130. 
nature,  180. 

purpose  of  testimony  as  to,  180. 
rebuttal,  180. 

record,  in  support  of,  180. 
services,  180. 

testimony  to,  265, 266.  ' v 
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Character— Continued, 

when  important,  966. 
Charges  and  specifications,  69-81,  641-848 : 

action  on,  by  commandiog  officer,  79. 
action  on,  by  convening  authority,  60. 

allegations  in,  78-75. 
aa  to  intent,  042, 643, 
aa  to  names,  78. 
as  to  persons,  72. 
as  to  place,  78,  74,  MS. 
as  to  time,  78, 74, 642. 

Alternate  forms,  72. 

amendment  of,  86,  75. 

averments,  72-75. 

by  whom  preferred,  78. 

civil  offenses,  76. 

conditions,  69-75. 

convening  authority,  action  on,  80. 

definition,  69. 

differences  In,  168. 

documents  in.,  75. 

essential  conditions,  69. 

evidence  to  be  excluded,  71. 

exclusion  of  evidence,  71. 

forms,  69,  72.    (See  Appendix,  6480 

general  considerations,  641-448. 

how  drawn,  69,  70. 

joint,  75. 

language  used,  648. 

list  of  witnesses,  75. 

modification  of,  86,  75. 

member,  72. 

objections  to,  109. 

oral  statements,  75. 

originate  with  civilians,  77. 

originate  with  enlisted  men,  77. 

papers  to  accompany,  77-79. 

preferred  by  whom,  76, 77. 

preparation  of,  78. 

previous  con  fictions,  77-79. 

record  of.  194. 

service  on  accused,  80. 

signature  to,  76. 

specifications,  641-648. 

statement  of  service,  79. 

submission  Of,  78,  70. 

surgeon's  report,  79. 

when  preferred,  77. 

withdrawal,  75. 

witnesses,  list  of,  75. 
Charges  of  desertion,  429 : 

definition,  499. 

how  raised,  439. 

removal  of,  429. 

restoration  to  duty,  429. 

statutory  power  to  remove,  429. 
4yhlef  of  engineers,  power  to  convene  regimental 

courts,  499,  500. 
Chief  sf  ordnance,  power  to  convene  regimental 

courts,  499,  500. 
Chief  signal  officer,  power  to  convene  regimental 

.    courts,  499.  500. 
Chivalry,  Cosrt  ef,  18. 
CititSM,  amenability  to  trial,  46, 51,  62 : 


Cftlseas-ConUnuod. 

Injuries  to,  486, 486. 
Civil  claims,  when  triable,  478.    (Bee  seta  and 

&d  Article*  of  War.) 
Civil  employees,  subject  to  discipline  when,  498, 
479: 

when  triable,  478,  479.  (See  684  Article  of  War.) 
Civil  offenses,  when  triable,  76.   (See  684*  and  62d 

Article*  of  War.) 
Civil  rights,  enforcement  of,  881, 888. 
Civilians,  charges  may  originate  with,  77. 

injuries  to,  485,  486. 
Claims,  fraudulent^.  (See  90th  Article  of  War.) 
Classification  of  military  law,  4. 
Classification  ef  military  tribunals,  16, 
Clemency,  exercise  of,  in  time  of  war,  548,  544 
(see  105*  A  Article  of  War) : 

recommendations  to,  158, 157. 
Clerk  to  eoart-martlal  (see  Reporter*  40, 41) : 

detail,  41. 

duties,  40, 41. 

enlisted  man  as,  41. 

introduction  of,  85. 

compensation,  41. 
Client,  287,  288.    (See  Attorney  and  Osteal.) 
Closed  doors,  134, 185.  ($ee  Seesfcms.) 
Closed  sessions,  191,  192 : 

record  of  proceedings  in,  191, 192. 
Clothing,  880-864,  872-874    (see  ITta  ArtieU  of 
War)  : 

accountability  for,  860, 868, 864. 

Improper  disposition  of,  872-874. 

ownership  of,  874. 

sale  of,  872-874. 

title  to,  872-874. 

wasting,  872. 
Coercion,  127, 128  (see  Oompubion) : 

marital,  128. 

orders,  128. 
Command: 

rule  of,  599, 580. 

succession  to,  559,  560. 
Commander  ef  guard  (see  67tASAd62a^<c4tto/ 
War): 

custodian  of  prisoners,  485-487. 

receiving  prisoners,  485, 488. 

release  of  prisoners,  488, 487. 

report  of  prisoners,  486. 

suffering  an  escape,  486, 487. 
Commanding  general : 

convening  officer,  20. 

decisions  of,  6. 

power  to  execute  capital  sentences,  548, 844, 
limitation  on,  548,  544. 
Command  lag  officer : 

action  on  charges,  79,  80. 

arrests,  power  to  Impose,  468. 

authority  over  arrests,  481-488. 

disrespect  to,  816, 817. 

drunkenness  on  duty,  408. 

on  duty,  406. 

power  to  arrest,  481-488. 
tommlftsleaed  officers : 

absence  without  leave,  408, 404. 


INDEX. 


749 


Commissioned  officers—  Continued. 
amenability  of,  to  military  law,  46. 
arrest,  61-60. 

behavior  in  quarters,  etc.,  486, 487. 
breach  of  arrest,  68. 

conduct  prejudicial  to  good  order,  etc.,  472-478. 
conduct  unbecoming  an  officer  and  gentleman, 

468-472. 
confinement  of  enlisted  men,  61, 66-66. 
constructive  desertion,  481. 
death  of,  561,  662. 

dismissal,  by  court-martial.    (See  99fa  Article 
of  War.) 

by  executive  order.     (See    99th  Article  of 
War.) 

confirmation  of  sentence,  644. 
divine  service,  behavior  at,  488, 484. 
drunk  on  duty,  406-409. 
effects  of  decedents,  662.    (8ee  Vttth  Article  of 

War.) 
entertaining  a  deserter,  481. 
failing  to  repair  to  place  of  parade,  404,  406. 
false  alarms,  414,  415. 
forcing  a  safeguard,  488, 489. 
Inferior  in  rank,  not  triable  by,  497. 
lying  out  of  quarters,  401,  402. 
maintenance  of  order  on  march,  485, 486. 
oaths,  profane,  penalty,  484. 
off  duty,  406. 
on  duty,  406. 

preferring  charges,  76, 77. 
profane  oaths,  484. 
punishments  of,  168-161. 
receiving  prisoners,  465,  466. 
releasing  prisoners,  486, 467. 
reparation  for  damage,  485-487. 
resignation,  leaving  post  on  tender  of,  481. 
triable  only  by  commissioned  officers,  497. 
violence  to  persons  bringing  provisions,  487. 
Commstatlon,  210,  552  (see  Pardon*  and   1124a 
Article  of  War) : 
by  whom  exercised,  210. 
definition,  210. 
effect,  210. 
how  exercised,  210. 
restriction  on  power  of,  210. 
Com  pan 7,  Articles  of  War  to  be  read  to,  662. 
Competency  of  witnesses,  251-261 : 
definition,  251. 
grounds  of  incompetency : 

crimen  falsi,  258. 

felony,  252.  258. 

idiocy,  258. 

infamy,  252, 258. 

infancy,  258, 259. 

Insanity,  259: 

interest,  254, 258. 

lunacy,  259. 

treason,  252. 

want  of  religious  belief,  259. 
understanding,  256,  259. 
objections  to.  122. 
practice  of  U.  S.  Courts,  958. 
presumption  respecting,  260. 


Competency  ef  Witnesses— Continued. 

procedure,  254,  260,  261. 

tendency  of  legislation,  252. 

voir  dire,  260,  261. 
Composition  of  Courts-martial   (see  75*a,   ?6tA, 
77th,  76th,  Wa,  90th,  81*i,  and  824  Articles 
of  War) : 

deficiency  in  members,  495. 

eligibility  to  membership,  494, 495. 

field  officer's  court,  496,  499. 

garrison  courts,  500-502. 

general  courts,  26-41,  494-497. 

inferior  courts,  80,  496-502. 

inferiors  in  rank,  28,  497. 

judge-advocate,  88-40,498,494. 

marine  corps,  26,  496,  497. 

maximum  membership,  29. 

militia,  27,  495,  496. 

members,  494-502. 

membership,  26,  27. 

minimum  membership,  29, 494,  496. 

number  of  members,  27. 

regimental  courts,  499,  500. 

regular  officers,  495. 

volunteers,  495,  496. 
Compalsloa,  127, 128,  416.    (See  Defenses.) 
Coscarreat  Jurisdiction,  48. 
Conditional  pardons,  206,  207,  550  (see  Pardons 
and  1 12th  Article  of  War)  : 

amnesty,  207. 

conditions  precedent,  207. 
subsequent,  207. 

form,  207. 

how  exercised,  207. 
Conduct,  lafamon*>  468  (see  61«t  Article  of  War) : 

prejudicial  to  good  order  and  military  discipline, 
473-478. 

scandalous,  468. 

standard  of,  for  officers,  466-470. 

unbecoming  an  officer,  etc.,  466-472. 
Condnct  of  protecntion,  128. 
Condnct  prejudicial  to  good  order  sad  military 
discipline,  472-478  (see  624  Article  of  War)  : 

breaches  of  the  peace,  475. 

capital  crimes,  478. 

character  of  offense,  478. 

charging  of  offenses,  476,  477. 

crimes,  when  chargeable,  478-476. 

disorders,  474. 

drunkenness,  474. 

duty,  standards  of,  472-478. 

findings,  477. 

fraud,  474. 

lesser  kindred  offense,  477. 

military  discipline,  relation  to,  478, 474. 
duty,  standard  of  performance,  478,  474. 

minor  included  offense,  477. 

nature  of  offense,  472-478. 

neglects,  478,  474. 

negligence,  478,  474. 

prejudice  of  good  order,  etc,  474-478. 

standard  of  performance,  478,  474. 
Condnct  unbecoming  an  oncer  and  geatlesua, 
466-472  (see  61tt  Article  of  War) : 
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Conduct  «n  becoming  an  officer  and  gentleman— 
Continued. 

abusive  language,  469. 

assaults,  471. 

character  of  offense,  468,  460. 

conduct  by  whom  determined,  468. 
need  not  directly  affect  military  service,  470. 

crime,  when  chargeable,  460-472. 

custom  of  service,  460. 

debt,  471. 

divorce,  fraudulent,  471. 

drunkenness,  471,  472. 

duplication  of  pay  accounts,  470. 

evidence,  468. 

false  statements,  etc.,  460. 

fighting,  469,  470. 

fraud,  460-471. 

gambling,  471. 

Infamous  conduct,  468. 

intoxication,  468. 

nature  of  offense,  468-470. 

neglect  of  pecuniary  liability,  470. 

pay  accounts,  duplication  of,  470. 

penalty,  471, 472. 

pledge,  violation  of,  470. 

scandalous  conduct,  468. 

scope  of  offense,  468,  460. 

violation  of  pledge,  470. 
Confessions,  268,  360  (see  Evidence) : 

admission,  268, 260. 

corroboration,  260. 

exclusion,  268, 200. 

promises,  268. 

threats,  268. 

voluntary,  268,  260. 
Confinement  (by  sentence),  186-100  (see  Punish- 
ment): 

ball  and  chain,  187. 

effects,  186. 

execution  of  sentence,  189-100. 

hard  labor,  187. 

labor  required,  485. 

military  post,  186, 187. 

military  prison,  186, 187. 

penitentiary,  185. 

solitary,  187, 188. 

State  prison,  185. 

status,  186,  485. 

work  required  of  prisoners,  485. 
Confinement  of  enlisted  mes,  61,  66-68  (sea  66ft 
Article). 

arrest  of  non-commissioned  officers,  66. 

by  whom  imposed,  61,  66. 

character  of  restraint,  484. 

commissioned  officers,  power  as  to,  61, 66. 

company  commanders,  powers  of,  61, 66. 

duration  of,  64,  67,  68. 

employment  during,  66,  67. 

execution  of,  66,  484. 

guard,  commander  of,  485-487. 

guard  report,  67. 

how  Imposed,  61,  66,  67. 

labor  during,  66,  67,  484. 
.  officers  charged  with,  67. 


Confinement  of  enlisted  men— Continued. 

officer  of  the  day,  duty  of,  68. 

order  for,  how  executed,  66. 

provost  marshal,  485-487. 

release  from,  67,  68,  486, 487. 

report  of,  67. 

status,  66, 67,  485. 

termination,  64,  67. 

work  required  during,  66, 67, 486. 

written  charge,  67. 
Confirmation  of  sentence,  546  (see  100ft  Article  of 
War): 

limitation  of  power,  546. 
Congress,   contemptuous  or  disrespectful  words 

against,  875,  876. 
Conscription,  51. 
Conscripts,  51. 
Conspiracy  to  defrand,  468.    (Bee  60ft  Article  of 

War.) 
Constable  of  England*  18 : 

authority,"  18. 

court  of,  18. 

duties,  18. 

judicial  powers,  18. 
Constable's  Conrt,  18 : 

history,  18. 

jurisdiction,  18. 
Constitution  of  Conrtt-martial,  17-45, 400-502  (see 
72d  and  78d  ArticUe  of  War)  : 

accuser  and  prosecutor,  17-25,  401,  402. 

army,  commander  of,  17. 

brigades,  402,  408. 

delegation  of  authority,  10. 

divisions,  402,  408. 

field  officer's  courts,  28,  408, 400. 

garrison  courts,  24, 500,  502. 

general  courts,  17-22, 480-404. 

inferior  courts,  22-25,  498-502. 

marine  corps,  406,  407. 

militia,  495,  496. 

peace,  time  of,  490-402. 

power  to  convene,  17-25. 

President  as  convening  officer,  17. 

regimental  courts,  400, 600. 

regular  officers,  495. 

separate  brigades,  21. 

summary  courts,  24. 

volunteers,  495, 496. 

war,  time  of,  490-492. 
Constructive  contempt,  506.    (See  86ft  Article  of 

War.) 
Coast  motive  desertion,  481  (see  Desertion) : 

nature  of  offense,  481. 

statutory  character,  481. 
Constructive  pardons,  207  (see  Pardons) : 

definition,  207. 

effects,  207. 

how  exercised,  207. 

pleading,  207. 
Contempt  of  Conrt,  189,  140,  607,  608  (see  86ft 
Article  of  War)  : 

actual,  188,  606. 

constructive,  180, 508. 

direct,  180. 
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Contempt  of  Coart— Contttwed. 
jurisdiction,  506. 
power  to  punish,  139. 
procedure,  140,  606. 
punishment,  140. 
record  of  proceedings,  140. 
witness,  failure  to  answer,  506. 
Contempt  bobs  words,  315,  376.    (See  President.) 
Continuances,  90, 91  (see  93d  Article  of  War.) 
application,  90. 
cause,  90. 
evidence,  90. 
grounds  for,  90, 91. 
procedure,  90,  91. 
reasonable  cause,  90, 91. 
restriction  on,  90. 
Contract  of  Enlistment,  55 : 
character,  55. 
discharge,  56. 
oath,  56. 
termination,  56. 
Convening  Authority,  17-25, 489-494  (see  Constitu- 
tion  of  Oourts^nariial) : 
accuser,  17, 491, 499. 
action  on  charges,  79, 80. 
attribute  of  command,  19. 
commander  as  prosecutor,  17, 18. 
commanding  general  as,  19. 
delegation  forbidden,  19. 
department  commander,  17. 
division  commander,  19, 498, 496. 
general  courts,  17-92. 
inferior  courts,  23-25. 
In  time  of  peace,  17-19. 
In  time  of  war,  20-25. 
judge-advocates,  498, 494. 
nature,  19. 
President,  19. 

separate  brigades.  81, 498, 498. 
superintendent  of  military  academy,  88. 
Convening  Order : 
contents,  691, 703. 
reading  of,  85. 
Conviction,  previous,  plea  In  bar,  100,  101. 
Convicts,  military,  58. 
Copies,  27T,  878,  288, 884  (see  Documents) : 
as  evidence,  877-883. 
certified,  2, 878. 
examined,  878. 
exemplifications,  877, 878. 
when  receivable,  875-878,  883, 884. 
Corps  of  Engineers,  regimental  courts  in,  499,  500. 

(See  81st  Article  of  War.) 
Corresponding  with  enemy,  417,  418.    (See  457a 

and  46**  Articles  of  War.) 
Counsel,  36-40  (see  Judge- Advocate) : 
access  to,  40. 
assistance  of,  88,  40. 
duty  of,  86,  38,  39. 
Inferior  courts,  40. 
judge-advocate  as,  86. 
member  as,  40. 
restriction  on,  89,  40. 
light  to,  88. 


Connsel— Continued. 
selection  of,  89. 
to  assist  judge-advocate,  38. 
Countersign  (see  44th  Article  of  War) :' 
application  of,  416,  417. 
making  known,  416,  417. 
parole,  417. 
purpose,  417. 

to  whom  Imparted,  416, 417. 
use,  417. 

watchword,  416,  417. 
Courts: 

decisions  as  evidence,  881. 
Conrts-msrtlsl : 
authority,  15. 
calling  witnesses,  180. 
classification,  16. 
composi  tion ,  85-41 . 
constitution,  17-85. 
closed  sessions,  184, 135. 
control  over  prosecution,  188. 
created,  how,  16. 
duties  in  respect  to  record,  191. 
executive  agencies,  15. 
functions,  15. 
history,  18. 

hours  of  session,  188. 

independence,  156. 

origin,  18. 

recalling  witnesses,  180. 

records  of,  191-196. 

records  as  evidence,  888. 

responsibility  for  record,  180. 

revision  proceedings,  156, 166. 

sessions,  138. 
Coarts  of  honor,  16.  (See  Courts-martial.) 
Coarts  of  inoolrv,  880-884  (see  116ta-181tt  Articles 
of  War) : 

application  for,  881. 

challenges,  881. 

composition,  880,  881, 567. 

conduct  of  inquiry,  889. 

constitution,  890,  881,  555,  556. 

evidence,  821, 888. 

function,  880. 

history,  555,  566. 

oaths,  557. 

object,  890. 

opinion,  888,  888,  558,  569. 

procedure,  881,  557-559. 

purpose,  880. 

record,  888. 
as  evidence,  887. 

recorder,  881, 557. 

witnesses,  557. 
Cowardice,  415, 416  (see  48d  Article  of  War)  i 

dismissal  for,  588,589. 
*  publication  of  sentence,  588,  589. 
Credibility  of  witnesses,  890-898 : 

character,  891,  898. 

conflicting  testimony,  891. 

cumulative  testimony,  898,  898. 
definition,  890. 
determined  by  court,  890. 
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Credibility  of  Wltatsses-Cbnttmieci. 
impeaching  credit,  891. 
inconsistent  statements,  292. 
number  of  witnesses,  292,  298. 
reputation,  291,  292. 
Crime: 
charge  of,  under  Article  61,  409-472. 
charge  of,  under  Article  68, 472-476. 
Crimea  falsi,  268,  254  (see  Evidence) : 
definition,  258,  254. 
procedure,  264. 

removal  of  disqualification,  261. 
Criminal  capacity,  124-128. 
Criminating  qaestlens,  288 : 
by  whom  determined,  288. 
court,  power  of,  288. 
objection  to,  288. 
privilege  of  witness,  288. 
profert  of  the  person,  288. 
Cross-lnterrogatorles,  296.   (See  Deposition*.) 
Camalatlve  evidence,  292, 298. 
Castoms  ef  service,  10 : 
authority,  10. 

conditions  essential  to  validity,  10-12. 
extinguishment,  11. 
sanction,  10. 
source,  10. 
usages,  10, 12. 
validity,  10. 
CasUm  of  war,  10.   (See  Customs  of  Service.) 
Damage,  to  private  property,  485-437  : 
to  public  property,  868-365,  869-872  (see  10ft  and 

15ft  Article*  of  War) : 
reparation  for,  485,  486. 
stoppages,  369-872. 
Death,  punishment  of,  165, 166  (see  96ft  and  106ft 
Article*  of  War) : 
approval  of  sentence,  548, 544. 
execution,  165, 166. 
limitation,  165. 
sentences,  520. 
when  impossible,  165. 
Debts,  private,  neglect  of,  471.    (See  61«f  Article 

of  War.) 
Decedent*,  estates  of,  561,  502  (see  125ft,  126ft,  and 
127ft  Article*  of  War) : 
Inventory  of  effects,  502. 
Decisions  ef  Coerts,  authority  of,  6 : 
evidence  of,  281. 

Decisions    of     heads    of    executive    depart- 
ments, 6. 
President,  6. 
Declarations  against  Interest,  269. 
Defense,  124-188  (see  Prosecution) : 
accused  as  witness,  182. 
address,  129. 
character  In,  130. 
conduct  of,  129. 
self-,  448,  449  (see  Homicide). 
Defenses  (see  Defense) : 
alibi,  129. 

capacity  to  commit  crime,  124-196. 
tests,  124-126. 
complete,  124-126. 


Defeases— Continued. 

compulsion,  127, 128. 

criminal  capacity,  124. 

drunkenness,  128, 127. 

duress,  127,  188. 

force,  127,128. 

Idiocy,  125. 

Ignorance  of  fact,  128. 

ignorance  of  law,  888. 

infancy,  125. 

insanity,  125. 

limitations,  statute  of,  111-118. 

lunacy,  125. 

marital  coercion,  128. 

military  orders,  128. 

mistake  of  fact,  128. 

obedience  to  orders,  128. 

orders  in  defense,  128. 

statute  of  limitations,  111-113. 

sufficient,  124. 

valid,  124. 
Degrading  qnestions,  286,  289, 290.  (See  SMdenceX) 
Deliberations : 

behavior  of  members,  188. 

closed  sessions,  185. 

control  of  President,  188. 
Demarrers,  118, 114  (see  Pleas) ; 

answering  over,  114. 

basis,  118. 

effects,  113. 

grounds  of,  118. 

how  decided,  118. 

issue  of  law,  118, 114. 

judgment,  114. 

nature,  118. 

not  favored,  118, 114. 

office  of,  118. 

procedure  under,  118, 114. 

substance,  matter  of,  118, 114. 

waiver,  114. 
Department  commander : 

action  on  charges,  80. 

convening  authority,  17-22,  489-491 

reviewing  authority,  199-910. 
Departares,  271,  272.    (See  Evidence.) 
Deponents,  294-298  (see  Deposition*) : 

competency  of,  297. 

credibility,  297. 
Depositions,    attestation,    294-898,    618-615    (i 
91«t  Article  of  War) : 

authority  for,  295. 

capital  cases,  295,  296. 

competency  of  deponent,  987, 89& 

court,  power  over,  296. 

deponent,  296-298. 

dismissal  of  officer,  295,  996. 

distinguished  from  affidavits,  294. 

evidential  value,  897. 

execution,  296,  897. 

foreign  countries,  298. 

interrogatories,  296. 

limitation  in  use  of,  894, 895. 

objections  to,  897. 

procedure,  295,  296. 
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Depositions,  attestatlon—Conttmied. 

territorial  restriction,  295, 288. 
Deserter*  428-426  (see  Deeertion  and  47th-6Ut 
Article  of  War)  : 
apprehension  of,  428-428. 
approval  of  death  sentences,  648. 
arrest  of,  428-428. 

by  whom  made,  428-428. 

arrest  of,  legality  of,  428-428. 
board  of  surrey  on,  241. 
delivery,  425. 
.    deposits,  forfeiture  of,  427. 
enlistment  of,  846. 
forfeitures  of,  427-429. 
limitation  on  prosecution  of.  111-118. 
making  good  time  lost,  427-429. 
pardon  of,  effects,  429. 
rewards,  428-428. 

when  payable,  423-428. 
time  lost,  427-429. 
Desertion,  418,  429  (see  47ft  Article  of  War)  i 
absence,  character  of,  420, 421. 
advising,  482, 488. 
board  of  survey  in,  941. 
by  whom  committed,  420. 
charges  of,  429. 
constructive,  481. 
elements  of  offense,  420,  421. 
escape,  422. 
intent,  420,  428. 

limitation  on  prosecution  for,  111-118, 
nature  of  offense,  420. 
penalty,  419. 
persuading,  482,  488. 
statute  of  limitations  in,  111-118. 
statutory  consequences,  848,  427-429. 

forfeiture  of  allowances,  427-429. 

forfeiture  of  citizenship,  427-429. 

forfeiture  of  deposits,  497. 

forfeiture  of  pay,  427, 429. 

incapacity  to  enlist,  846. 

incapacity  to  hold  office,  427-429. 

making  good  time  lost,  427-429. 
Destruction  of  record,  197. 
Dilatory  pleas,  107. 
Direct  examination,  285,  286.     (See  Trial  and 

Evidence.) 
Discretionary  seateaees,  149. 
Discharge*  808-858  (see  4ft  Article  of  War)  i 
certificate,  852-866. 
dishonorable,  856, 857. 
effect  of,  852-856. 
evidence  of,  853,  856. 
executive  order,  856, 866. 
expiration  of  service,  852-866. 
forms  of,  353-858. 
honorable,  858-356. 
purchase  of,  858. 

rescinding  of  enlistment  contract,  854. 
without  honor,  857,  856. 
Discipline,  conduct  prejudicial  to,  478-478  (Me 

62d  Article  of  War) : 
relation  of  military  law  to,  1. 
standards  of,  478, 474. 


Discipline— Continued. 

when  applicable  to  civilians,  1. 
Dishonorable    discharge,   188-186,  866,  867  (see 
PuniehmenH) : 

effects,  184. 

execution,  184. 

not  revocable,  184. 
Dismissal  of  officers,  166,  167,  604-688  (see  99ft 
Article  of  War)  i 

applicable  to  officers  only,  166. 

by  executive  order,  584-688. 

cowardice,  etc.,  166. 

disqualification  for  office,  167. 

effects,  166, 526. 

execution  of,  524. 

fraud,  166. 

limitation  on  power,  684. 

procedure,  525. 

publication  of,  166. 

sentences  of,  624. 

statutory  consequences,  166. 
Disobedience  of  orders,  10,  882-887  (see  Orders)  i 

character,  888,  884. 

definition,  882,  868. 

lawful  orders,  880, 881. 

negative,  864. 

orders,  378-862. 

penalty,  878. 

positive,  884. 

presumption,  866. 

specific  character,  884-885. 

superior  officer,  888-885. 
Disorders,  suppression  of,  898,  894,  474  (see  84ft 
Article  of  War) : 

when  triable,  472476.    (See  68d  Article  of  War.) 
Disposition  of  records  (see  Record) : 

general  courts,  197. 

inferior  courts,  197. 
Disrespect  to  commanding  officer,  876,  877. 

Congress,  875, 876. 

nature  of  offense,  876,  877. 

President,  875,  876. 

Vice-President,  876,  876. 
Divine  service,  488,  484  (see  58d  Article  of  War)  : 

attending,  483,  484. 

behavior  at,  484. 

disturbance  of,  484. 

irreverence  at,  484. 

scope  of  offense,  484. 
Division  commander : 

convening  authority,  80  82. 

reviewing  authority,  199-810. 
Divorce  proceedings,  fraudulent,  471.    (See  61tf 

Article  of  War.) 
Documentary  evidence,  275-286.    (See  Evidence.) 
Documents,  275-286. 

allegation  of,  in  specifications,  75. 

alterations,  284,  285. 

authentication,  275. 

certified  copies,  278. 

copies,  277-283. 

court-martial  records,  888, 

definition,  276. 

decisions  of  courts,  88L 
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Documents— Continued, 
evidential  value,  871 
examined  copies,  878. 
executive  department,  records  Of,  878, 979. 
exemplifications,  877,  278. 
journals  of  Congress,  880, 961. 
judicial  records,  880, 881. 
judgments  of  courts,  881. 
military  orders,  888. 
orders,  888,  88S. 
private  documents,  888-886. 
proof,  876-986. 
public  documents,  976-888. 
public  records,  875, 878-981. 
records  : 
courts-martial,  968. 
courts  of  inquiry,  669. 
public,  275,  27S-268. 
reports,  882, 888. 
secondary  evidence,  878,  977. 
specifications  containing,  75. 
State  laws,  etc.,  881. 
statutes,  878-974,  880,  881. 
Doable  Amenability,  48. 

Drunkenness,  190,  187,  401409,  471-474  (see  88**, 
eotk  and  61st  Article*  of  War) : 
aggravates  crime,  186. 
appearance  at  formation,  408,  409. 
as  a  defense,  186, 187. 
as  an  offense  against  discipline,  408,  409,  471, 

472-474. 
at  formations,  prior  to  duty,  408, 409. 
.  cause  of,  186, 187. 
defense  of,  186, 187. 
effect  of,  on  intent,  196, 197. 
intoxicant,  196, 197. 
off  duty,  406-409. 
on  duty,  406-409. 
penalty,  409. 

triable  under  61st  and  68d  Articles  of  War,  471- 
474. 
Drunkenness  en  duty,  406-409  (see  88**  Article  of 
War): 
appearance  for  duty  under  influence  of  liquor, 

406,409. 
become  drunk,  406,  409. 
corporal  punishment,  407,  409. 
drunkenness  off  duty,  406,  400. 
duty,  interpretation  of  term,  407-409. 
found  drunk,  407,  409. 
guard,  party,  etc.,  407,  408. 
intoxicant,  406. 
nature  of  offense,  407, 409. 
off  duty,  408. 
on  duty,  406. 
commanding  officer,  406. 
commissioned  officer,  406. 
enlisted  men,  406. 
medical  officer,  406. 
penalty,  409. 
under  arms,  407. 
Duelling,  894-896  (see  85**,  96**,  and  87**  Arti- 
cles of  War) : 
arrest  of  challengers,  886. 


Duelling— Continued. 

challenges,  894,  896,  897. 

chargeable  under  68d  Article,  896. 

duty  of  commanding  officers,  896. 

permitting  duels,  etc.,  897,  896 

prevention  of,  896-896. 

promoters  of,  894-896. 

provoking  speeches,  etc.,  894-896. 

reproachful  speeches,  etc.,  894-896. 

seconds,  894-898. 
Duels.    (See  Duelling,  m-m). 
Dares*,  127, 198.    (See  Defenses.) 
Duty,   874,    875    (see    18**  and  624  Article*   of 
War)  : 

drunkenness  on,  186, 187, 406-409. 

hiring  performance  of,  406. 

neglects  of ,  472-478.    (See  62d  Article  of  War.) 

of  sentinels,  410-418. 

off  duty,  interpretation  of  term,  408. 

on  duty,  interpretation  of  term,  406. 

performance  of,  478,  474. 

standards  of  performance  of,  478,  474. 
Dying  declarations,  869,  870 : 

admission  of,  909,  870. 

definition,  869. 

relevancy,  269. 
Earl  starshal.    (See  IfortaoJ,  14.) 
Embesslemeat,  450-459  (see  larceny,  and  60** 
Article  of  War) : 

breach  of  faith  involved,  450. 

conversion,  460. 

definition,  460. 

intent,  450. 

felony,  450. 

fiduciary  relation,  460. 

fraudulent  conversion,  460. 

ownership,  450. 

statutory  embezzlements,  451,  409. 
Employees,  civil,  when  subject  to  discipline,  478, 

479.    (&ee6M  Article  of  War.) 
Employees  of  esurts-martlal,  40,  41 : 

appointment,  40,  41. 

clerk,  41. 

compensation,  40,  41. 

interpreter,  41. 

oaths,  41. 

reporter,  40,  41. 

stenographer,  40,  41. 
Employment  of  military  feres,  888-898 : 

civil-rights  law,  881,  888. 

enforcement  of  laws,  884-885. 

execution  of  laws,  888-885. 

how  used,  887,  838. 

Indian  reservations,  386-381. 

insurrection,  826-888. 

neutrality,  333-335. 

peonage  in  New  Mexico,  888, 888. 

pot$e  comitatus,  385,  386. 

President,  powers  of,  383-886. 
commander-in-chief,  888. 
execution  of  laws,  388,  884. 

proclamation  to  insurgents,  886,  897* 

purposes,  835-388!. 

removal  of  intruders,  888-881. 
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Emplojrmoat  of  military  force    Continued, 

restrictions  on.  885,  888, 
purpose  of,  885. 

suppression  of  insurrection,  826-828* 

trespassers,  828-381. 

unlawful  assemblages,  886. 

war  powers  of  the  United  States,  888. 
Enemy,  68,  417,  418  (see  45ft  and  46ft  Articles  of 
War): 

assisting,  53,  417.  418. 
.    captures  from,  disposition,  861,  888. 

corresponding  with,  417,  418. 

giving  intelligence  to,  63,  417,  418. 

harboring,  417,  418. 

holding  correspondence  with,  53, 417, 418. 

how  determined,  418. 

interpretation  of  term,  418. 

property  of,  captured,  861, 868. 

relieving,  417,  418. 
Enforcement  of  lawi,  884,  885. 
English  articles.    (See  Articles  of  Wear,  888-841.) 
Batistes'  stem : 

absence  without  leave,  408-404. 

amenability  to  military  law,  54, 55. 

behavior  in  quarters,  486, 437. 
on  the  march,  486, 487. 

conduct  prejudicial  to  good  order,  etc.,  468- 
478. 

confinement  of,  66-68, 484-487. 

counsel  for,  86-40. 

death  of,  568. 

discharge  of,  858-858. 

disorder,  repression  of,  884. 

divine  service,  attendance  upon,  488,481 
behavior  during,  488, 484. 

drunk  on  duty,  406-400. 

effects  at  decease,  568. 

enlistment  of,  846-858. 

estates  of  decedents,  588. 

failing  to  repair  to  place  of  parade,  404, 405, 

forcing  a  safeguard,  488, 489. 

found  one  mile  from  camp,  etc,  405. 

furloughs  to,  865. 

lying  out  of  quarters,  401, 408, 

oaths,  profane,  penalty,  434. 

off  duty,  408. 

on  duty,  406. 

punishments  of,  188-100. 

redress  of  wrongs,  285-288,  400,  401. 

release  from  confinement,  487. 

violence  to  persons  bringing  provisions,  487. 
Enlistments,  55, 56,  848-851  (see  2d  and  3d  Articles 
of  War) : 

contractual  character  of,  55,  849. 

discharge  from,  56. 

evidence  of,  849,  850. 

fraudulent,  851, 858. 

how  made,  55,  56,  84&-850. 

oath,  56, 844. 

prohibited,  846-847. 

status,  how  created,  55, 66* 

termination,  56. 

voluntary  act,  65. 

what  constitutes,  55. 


Entertaining  a  deserter,  488.   (See  SOth  Article  of 

War.) 
Brasares,  196. 
Estates  ef  decedents,  561, 568.   (See  185ft,  128ft, 

and  127ft  Articles  of  War.) 
Evidence : 

admissions  against  interest,  269-270, 

alterations,  284-286. 

ascertainment  of  facts,  244. 

attorney  and  client,  267, 888. 

best  evidence,  268, 268  271. 

burden  of  proof,  268, 866, 267. 

character,  265. 266. 

competency  of  witnesses,  251, 261-265. 

confessions,  868,  269. 

court  of  inquiry,  record  as,  559. 

credibility  of  witnesses,  890-202. 

cumulative  evidence,  298, 898. 

declarations,  269. 

definition,  244. 

departures,  271,  272. 

depositions,  294-298. 

documentary  evidence,  268, 275-285. 

dying  declarations,  869, 270. 

erasures,  284, 885. 

how  obtained,  845. 

judicial  notice,  278,  875. 

leading  questions,  886. 

number  of  witnesses,  .292, 298. 

opinions,  261,  262. 

oral  testimony,  868. 

presumptions,  298,  299. 

primary  and  secondary,  276, 277. 

record  of  court  of  Inquiry,  559. 

refreshing  memory,  292. 

relevancy,  268-266. 

res  gestm,  870,  271. 

rules,  850,  868-299. 

secondary,  876, 277. 

substance  of  issue,  271,  278. 

witnesses,  845-250, 851, 861. 
competency,  861-261. 
credibility,  890-292. 
examination  of,  885-890. 

written  testimony,  268,  275-285. 
Examination  of  witnesses,  885-298 1 

admissions  without  proof,  292. 

character,  291,  298. 

competency,  251-261. 

conflicting  testimony,  291. 

credibility,  890-298. 

criminating  questions,  288. 

cross-examination,  286, 886. 

degrading  questions,  286,  289. 

direct  examination,  285,  888. 

leading  questions,  886. 

method  of,  120. 

number  of  witnesses,  202,  298. 

oath,  285. 

objections  to  competency,  265. 

order  of  examination,  285. 

privileged  questions,  287-290. 

attorney  and  client,  287,  868. 

criminating  questions,  888. 
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Examination  of  witnesses-- Continued. 

degrading  questions,  886, 289, 890. 

husband  and  wife,  868. 

redirect  examination,  885. 

refreshing  memory,  898. 

reputation,  291,  892. 

state  secrets,  887. 
Examining  boards,  880-886.    (See  Board*  of  Ex- 
amination.) 
Exceptions,  142.   (See  Finding.) 
Execution  of  sentence,  160-162  (see  Punishments): 

approval,  160. 

confirmation,  160. 

cumulative  sentences,  161. 

order  of,  160,  161. 

publication,  160, 161. 

reviewing  authority,  160, 168. 
Exclusion  of  persons,  135.    (See  Sessions.) 
Executive  departments,  278,  279 : 

records  of.  as  evidence,  878,  279. 
Excusable  homicide,  447,  449  (see  Homicide) : 

accident,  448. 

misadventure,  448. 
Expert  testimony,  861,  868. 
Experts,  861-269  (see  Opinion*) : 

admissibility,  861,  268. 

capacity.  261, 868. 

hypothetical  question,  968. 

procedure,  868. 

presumptions  as  to,  261,268. 
Expiration  of  Berries : 

discharge, 

no  bar  to  trial,  468.    (See  60* A  Article  of  War.) 
Extortion,  374,  875.    (See  ISth  Article  of  War.) 
Falling  to  repair  to  place  of  parade,  etc.,  404, 405. 
Fairs,  disturbing,  485,  486. 
False  additions.   (See  Plea*,  107, 106.) 
False  alarms,  414, 415.    (See  41st  Article  of  War.) 
False  certificates,  866.    (8ee  7th  and  12th  Article* 

of  War.) 
False  musters,  367-869  (see  Article  14) : 

evidence,  367. 

how  committed,  867-869. 
False  returns,  860,  361. 
False  statements,  when  chargeable,  469.  (See  61st 

Article  of  War.) 
False  swearing.  456.    (See Perjury.) 
Felonious  homicide,  447.    (See  Murder  and  Man- 
slaughter.) 
Felony,  as  a  disqualification,  258,  858.    (See  Evi- 
dence.) 
Field  officer's  court,  25,  817,  498,   499-504  (see 
BOth  Article  of  War)  t 

composition,  25, 817,  498. 

constitution,  25,  217,  498. 

convening  authority,  28, 817, 498. 

discontinued,  85. 

jurisdiction,  85, 811-818, 608-504. 

procedure,  818. 

record,  818. 

review,  818, 819. 
lighting,  when  chargeable,  469,  470.   (Bee  61st 

Article  of  War.) 
Files,  loss  of,  588, 588.   (See  101st  Article  of  War.) 


Finding,  140-148: 

acquittal,  145. 

basis,  140-142. 

character.  Influence  of,  on,  180. 

doubt,  141. 

exceptions,  141. 

included  offense,  144, 145. 

kindred  offense,  144. 145. 

leaser  included  offense,  144, 145. 

minor  offense,  144, 145. 

order  of  voting,  141. 

protests,  145. 

reasonable  doubt,  141. 

record  of,  195. 

remarks  on,  145, 146. 

revocation,  158. 

substitutions,  141, 148. 

tie  vote,  148, 146. 

under  61st  and  68d  Articles  of  War,  468-478. 

voting,  141. 
Fines,  175, 176  (see  Forfeitures) : 

accrue  to  United  States,  176. 

distinguished  from  forfeitures,  ITS,  176. 

distinguished  from  stoppages,  175, 176. 

execution,  176. 

imprisonment  in  connection  with,  176. 
Fish-ponds,  waste  or  spoil  in,  486, 487. 
Fleeing  from  Justice,  586. 
Flogging,  prohibited,  584.    (8ee  Punishment.) 
Force,  employment  of,  888-888,  898, 898 : 

suppression  of  mutiny,  892,  898. 
amount  of,  898,  898. 
duty  to  use,  898. 
how  used,  898, 898. 
when  justifiable,  898, 898. 
Forcing  a  safeguard,  488, 489  (see  STta  ArUeU  of 
War): 

penalty,  488,  489. 

scope  of  offense,  488,  489. 

when  committed,  488, 489. 
Forfeitures : 

absence  without  leave,  408, 404. 

by  operation  of  law,  177. 
sentence,  177. 

distinguished  from  stoppages,  178. 

implication,  177. 

interpretation,  178. 

operation  of  law,  150-168, 177. 

pay,  177, 178. 

sentence,  177,  178. 
Forgery,    458,    454,    468   (see   60t*    Article    of 
War) : 

definition,  458. 

Instrument,  458. 

intent,  458. 

scope  of  offense,  458. 

signature,  453,  464. 

when  triable,  454. 
Forms  of  charges,  69-78,  641-688  (see  Charge*  and 
Appendix) : 

pleas.  688-686. 

records,  690-716. 
Frauds,  chargeable  under  Article  88 : 

dismissal  for,  publication  of  sentence,  688, 599. 
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Praadalent  elalms,  468.    (See  60ft  ArticU  of 

War.) 
Fraadalent  eallstmeats,  861, 808  (see  M  and  60ft 

Article*  of  War) : 
<  disposition  of,  851. 

effects,  861. 

evidence,  488. 

fraud,  Jil. 

history,  482. 

misrepresentation,  851, 868. 

nature  of  offense,  482. 

voidable,  851,  858. 
frays,  suppression  of,  888,  884.   (See  84ft  ArUcU 

of  War.) 
Parleaghs,  866  (see  lift  ArticU  of  War) : 

by  whom  granted,  886.  t 

length,  865. 

to  whom  granted,  866. 
Gardens,  waste  or  spoil  In,  486, 487. 
Garrison,  Articles  of  War  to  be  read  to  every, 
668. 

false  alarms  in,  418,  414. 

lying  out  of,  401, 408. 
Garrison  Coart,  88,  816, 600-50*  (see  88(1  Article  of 
War) : 

composition,  84, 816, 600. 

constitution,  84,  816, 600-602. 

convening  authority,  84, 816, 600. 

jurisdiction,  811, 817, 608,  608. 

procedure,  817. 

record,  817. 

review,  817. 
General  officers : 

convening  authority  of,  480-484.   (Bee  78cK  and 
73d  Article*  of  War.) 

destruction  of  property  by  order  of,  486, 487. 

proceedings  respecting,  546. 

sentences  affecting,  546. 
Geaersl  Courts-martial : 

appeals  from  regimental  courts,  887-888. 

composition,  86-80. 

constitution,  7-88. 

judgment,  887-888. 

jurisdiction,  227, 888. 

parties,  847. 

procedure,  827,  828. 

record,  181-196. 

review,  199-310. 

summary*  jurisdiction,  888. 
General  issae,  114-117  (see  Pleas): 

Arraignment,  114. 

definition,  114. 

form  of  arraignment,  114. 

effect  of  plea  of  guilty,  114, 115. 

how  pleaded,  114,  115. 

Introduction  of  testimony,  115, 116. 

not  guilty,  effect  of  plea,  114, 116. 

procedure,  114, 116. 

statements  inconsistent  with  plea,  115, 

withdrawal  of  plea,  115. 
General  orders,  379  (see  Order*) : 

as  evidence.  282,  888. 
Gentleman,  conduct  unbecoming  a,  468-478.    (See 
61st  Article  of  War.) 


Giving  tateUfgeaee  to  enemy,  58,  417, 418.    (8ee 

46ft  Article  of  War.) 
Good  order,  maintenance  of,  478,  474.    (See  68d 

Article  of  War.) 
Gaard: 
commander  of,  receiving  prisoners,  486,  488. 

releasing  prisoners,  486,  487. 
drunkenness  on,  410-418. 
duty,  410-412. 
leaving,  413,  414. 
quitting,  413,  414. 
receiving  prisoners,  486, 486. 
releasing  prisoners,  486, 487. 
report  of  prisoners,  486. 
Gaard  daty,  410-412  (see  8entineU)  • 
execution  of  orders,  410-418. 
force,  use  of,  411,  418. 
Importance  of,  410-418. 
quitting  post,  408-418. 
respect  for  sentinels,  410-418. 
sentinels,  409-418. 
sleeping  on  post,  408-418. 
Gasrds : 
command  of,  558, 660. 
rank  of  commander,  558,  560. 
Grades  of  military  rank,  660. 
Grain-fields,  waste  or  spoil  in,  486,  487. 
Gaerrllla  maraadera : 
death  sentence,  approval  of,  548,    (8oe  1051a 
Article  of  War.) 
Gastsvns  aaelphas,  code  of,  840. 
influence  of,  on  American  Articles,  840. 
British  Articles,  840. 
Habeas  Corp***  314-888. 
ad  testificandum,  814. 
character  of  restraint,  815, 816. 

writ,  815. 
concurrent  jurisdiction,  881,  note, 
conflict  of  jurisdiction,  818,  818. 
jurisdiction  to  issue  writ : 
concurrent,  821,  note, 
conflict  of,  818, 818. 
federal  courts,  318,  814,  816. 
state  courts,  318, 819. 
parties,  816. 
petitioner,  316. 
procedure,  316, 817. 
respondent,  316. 
restraint,  316, 816. 
return,  317. 

suspension  of  privilege,  880. 
authority  for,  820-388. 
by  whom  suspended,  881, 888. 
effect  of,  882. 
how  suspended,  822. 
Harboring  the  enemy,  417, 418.    (gee  45ft  and  46ft 

Article*  of  War.) 
Henry  TIL,  Articles  of  War,  889. 
Hiring  dotjr,  406.    (See  86ft  and  87ft  ArHdm  of 

War.) 
History  of  military  law,  1-4. 
Holding  correspondence   with  enemy,  417,  418. 

(See  46ft  Article  of  War.) 
Homicide,  445-449  (see  68ft  Article  of  War):      % 


758 


INDEX. 


Homteide— Continued. 

criminal,  447. 

definition,  447. 

excusable,  447,  448. 

felonious,  447. 

justifiable,  447,  448. 

manslaughter,  440, 447. 

murder,  445,  440. 

obedience  to  law,  447, 448. 

self-defense,  448,  449. 
Honor,  eonrt*  of,  10. 
Honorable  discharge.  853-855. 
Horse,  872,  878  (see  Ylth  Article  of  War)  i 

losing,  873,  878. 

responsibility  for,  378, 878. 
Hoars  of  session,  188-187.    (8ee  SesHont.) 
Homes,  waste  or  spoil  In,  480, 487. 
Hasband  and  wife,  267,  858  (see  Evidence) : 

cause  of  Incompetency,  257. 

exceptions  to  rule,  257,  858. 

extent  of  incompetency,  857, 858. 
Idem  sonaas,  107.    (See  Pleas.) 
Idiocy,  185  (see  Defenses) : 

character,  185. 

defense,  126. 

distinguished  from  lunacy,  125. 

teat,  125. 
Ignorance,  129, 180  (see  Defense*) : 

of  fact,  189, 180. 

of  law,  888. 
Impositions,  874,  875.    (See  18ft  Article  of  War.) 
Imprisonment,     167-170,    186-190    (sea  Confine- 
meni): 

ball  and  chain,  187. 

beyond  expiration  of  service,  188. 

character  of,  188, 189. 

commissioned  officers,  167-170. 

confinement  to  limits,  170. 

enlisted  men,  185-190. 

execution,  108, 188-190. 

hard  labor,  187. 

labor  required  during,  188-190. 

legal  effects,  185. 

military  prison,  180,  187. 

penitentiary,  109, 185. 

solitary  confinement,  187,  188. 

State  prison,  169, 185. 

when  operative,  109. 
Incidents  of  the  trial,  82-162.    (See  Trial.) 
Inelosnres,  waste  or  spoil  In,  480, 487. 
Included  offense,  144.    (See  Finding.) 
Incompetency  of  witnesses : 

crimen  falsi,  268. 

felony,  252-254. 

idiocy,  258. 

infamy,  252-254. 

infancy,  258,  259. 

insanity,  259. 

Interest,  254-258. 

lunacy,  259. 

presumption  as  to  competency,  800. 

procedure,  900,  261 . 
Indian  reservations,  828-881  : 

arrests  on,  328,  881. 


Indian  reservations— Continued. 

exclusion  of  persons  from,  888-881. 

intruders,  ejection  of,  888, 881. 
Inevitable  aeeldent,  884. 

lafamoas  con  d act,  408.    (See  Olsf  Article  of  War.) 
Infamy,  252-254  (see  Evidence) : 

definition,  268. 

effect,  252. 

procedure,  254. 
Infancy,  125  (see  Defenses) : 

capacity  of  infanta,  125. 

presumptions,  125. 
Inferior  eoarts,  22-25,  211-219,  499-608  (see  80fA- 
85ta  Articles  of  War): 

constitution  and  composition,  28-86, 496-608. 
k    garrison,  23,  212,  810,  217,  500-604. 

field  officer's,  28,  212,  217, 498-604. 

jurisdiction,  212, 602-504. 

regimental,  28. 

restrictions  on,  211-219,  602-604. 

summary  court,  25,  218-216. 
Inferiors  in  rank,  28  (see  Article  79) : 

detail  of,  28. 

trial  by,  28. 
laes  tries.     (See  Courts  of  Inquiry.) 
Insanity,  125  (see  'Defenses) : 

character,  125. 

lucid  intervals,  125. 

presumptions  as  to,  196V 180. 

test,  125. 120. 
lnsarreetion,  820-828 : 

against  Federal  government,  820,  827. 

against  State  governments,  887,  828. 

duty  of  President,  820-888. 

power  to  suppress,  880-888. 

proclamation  to  insurgents,  880, 887. 
Intelligence,  giving,  to  enemy,  417, 418.  (See  46th 

Article  of  War.) 
Intent,  allegations  respecting,  048-048. 
Interest,  89,  264,  258: 

accomplices,  267. 

accused,  265. 

as  ground  of  challenge,  89. 

competency,  how  restored,  255. 

co-defendants,  267. 

husband  and  wife,  257,  858. 
Interlineations,  190. 
Interpreter,  40,  41. 

appointment,  41. 

compensation,  41. 

duty,  41. 

eligibility  of  judge-advocate,  41. 
member,  41. 

introduction,  90. 

oath,  41,  90. 

pay,  41. 

swearing  of,  90. 
Interrogatories,  290  (see  Depoaitione) : 

cross-interrogatories,  290. 
Intoxication,  120, 127  (see  Drunkenness) : 

on  duty,  120, 127. 

when  chargeable  under  Gist  Article  of  War, 
408. 

when  chargeable  under  02a*  Article  of  War,  474. 
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Iiit  rod  act!  Oft  of  accused  : 

of  counsel,  84. 

of  witnesses,  119. 
lafantory  of  effect*  of  decedents,  562. 
Irons.  (See  Prisoner*  and  Trial,  66,  67.) 
Jeopardy,  twice  in,  688-536.  (See  1024  Article  of 

War.) 
Joinder,  75,  76.    (See  Joint  Charges,  75,  76;  see 

Charges.) 
Joint  charges,  75,  76  (see  Charges) : 

combination  in  offense,  75. 

concert  of  action,  75. 

conditions  necessary  to  joinder,  75, 76. 

form,  653. 

when  appropriate,  79. 
Joarnals  of  Congress,  as  evidence,  880,  281. 
Jadge-advocate,  88-88,  121-123  (see  Articles  74,  84, 
85,  90,  91, 92,  and  113): 

absence  of,  136. 

administration  of  oaths,  91-96. 

appointment,  38. 

assistant  to,  38. 

attachment,  process  of,  348-260. 

authority,  88-35. 

challenges.  85-90. 

challenge  of,  85. 

channel  of  communication,  85. 

charges,  amendment  by,  86. 

civilian  as,  88. 

commissioned  officer  as,  88. 

conduct  of  prosecution,  128. 

counsel  for  accused,  86. 
'  detail,  88. 

duties,  84-40, 191. 

duties  as  to  record,  191. 

eligibility  for  detail,  88, 84. 

employment  of,  88. 

independence  of,  85, 128. 

not  subject  to  challenge,  86. 

oath,  90. 

opinions  of,  87,  88. 

performance  of  other  duty,  187* 

prosecutor,  88-88, 119-128. 

record,  191. 

relief  of,  34. 

responsibility  of,  85. 

source  of  authority,  34. 

summoning  witnesses,  85. 

witness,  131. 

witnesses,  duties  respecting,  85. 
Jadge-adveeate-geaeral  s 

custodian  of  records,  163. 

duty  respecting  records,  558. 

opinions,  6. 
Judicial  notice,  272,  278  (see  Evidence)'. 

decisions  of  courts,  272. 

foreign  laws,  272. 

judgments,  272. 

laws,  272. 

officers,  etc.,  272. 
revised  statutes,  272. 
statutes,  272,  278. 
Jurisdiction  of  oonrte-martial,  42-60  : 
after  expiration  of  service,  58. 


Jurisdiction  of  courts-martial— Continued, 
appellate,  60. 
amenability  to,  54-68. 

beginning  of,  54. 

double,  48. 

end  of,  58. 
citizens,  51. 
classification,  48. 
commissioned  officers,  54. 
concurrent,  48. 
conscription,  51. 
convicts,  68. 
enlisted  men,  54,  56. 
exclusive,  42. 

field  officer's  court,  498,  502-504. 
garrison  court,  602-604. 
inferior  courts,  502-504. 
limitations  on,  44-46. 
military,  42. 
offenses,  59,  60. 

articles  of  war,  69. 

how  created,  59. 

interpretation  of,  60. 
officers,  54. 
persons,  46-59. 

camp  followers,  etc.,  51. 

civilians,  51-64. 

conscripts,  61. 

convicts,  68. 

militia,  47-51. 

offenders  against  military  law,  51-54* 

regular  troops,  47. 

retainers  to  camp,  61. 

volunteers,  47. 
place,  48. 

records  must  show,  4t. 
regimental  court,  602-504. 
restrictions  on,  44. 
sources  of,  42. 
statutes  of  limitation,  44-46. 
termination  of  amenability  to,  68* 
time,  48. 

desertion,  46. 

limitation  on,  44-46. 

statutes  of  limitation,  44-46. 

war,  44, 51,  52. 
Justifiable  homicide,  447.    (See  Homicide.) 
Larceny  (see  58/A  Article  of  War): 
asportation,  449. 
definition,  449. 
Intent,  449. 

removal  of  article,  449. 
subjects  of,  449. 
under  62d  Article,  449. 
when  triable,  449. 
Lawful  Orders,  880,  881.    (See  Orders.) 
Laws  of  War : 
being  a  spy,  562,  568. 
lurking  as  a  spy,  562,  668. 
nature  of  offense,  662,  668. 
Leading  questions,  121, 122,  286  (see  Evidence)  s 
admissibility,  121,  286. 
character,  286. 
cross-examination,  286. 
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Loading  qmiUmm—Oottiimued. 

definition,  121. 
exceptions,  286. 

hostile  witness,  286. 
identification,  286. 

introductory  questions,  286. 

objections  to,  286. 

test  of,  286. 
Leaving  gaard,  etc.,  418, 414  (see  40ft  Article  of 
War): 

post,  409-418. 
Lesser  iselsded  ofleaso,  144,  477.    (gee  Finding 

sad  6fci  Article  of  War.) 
Liability  to  military  lsw : 

beginning;,  64. 

civilians,  46,  61-64. 

enlisted  men,  46. 

militia,  47-61. 

officers,  46. 

regulars,  47. 

termination,  66. 

volunteers,  47. 
Limitation!  la  jarlsdletloa,  44.   (See  Statute*  of 

Limitation  and  103d  Article  of  War.) 
Limits  ef  punishment,  168,  846,  844,  727-984  (see 
Punishment): 

power  of  president  to  impose,  168. 
Lord  High  Constable,  18.    (8ee  Constable.) 
Loss  of  flics,  682,  688  (see  101st  Article  of  War) : 

rank,  629,  688.      . 
Loss  of  record,  197.    (See  Record.) 
Larking  as  spies,  662. 
Lying  est  of  quarters,  etc,  401,  408. 
Majority  necessary  for  death  seateaes,  680. 
Making  good  tlmo  lost,  480,  481  (see  48th  Article 
of  War) : 

absentees  without  leave,  480. 

conviction  not  essential,  480. 

restoration  to  duty,  480, 481. 

waiver  of  liability,  481. 
Mandatory  seateaees,  149. 
Jtaaolaaghtsr,  446,  447.    (See  68th  Article  of 
War): 

definition,  446. 

degrees,  446. 

homicide,  446-449. 

intent,  446. 

involuntary,  446. 

voluntary,  446. 

when  triable,  446. 
Marches,  435-437  (see  64th  and  66th  Articles  of 
War): 

behavior  on,  486-487. 

command  in,  569,  560. 

good  order,  485-487. 

injury  done,  486, 486. 

reparation  for  injury,  486, 486. 

rule  of  command  on,  669,  660. 
Marino  corps,  26,  498,  497  (see  Article  77): 

assignment  to  duty,  496, 497. 

command,  496, 699, 680. 

courts  for  trial  of,  26. 

land  service  of,  96. 

naval  service  of,  81 


Marino  eorps--Contfnu«d. 

rank,  669,  660. 

relative  rank,  660. 
Marital  esereJoa,  128.    (See  Defenses.) 
Markets,  disturbing,  485,  486. 
Marking  the  body,  prohibited,  694.    (SeePvaJaV- 

mentt.) 
Marshal,  Earl: 

authority,  14. 

duties,  14. 

judicial  powers,  14. 
Marshal's  eoart,  14  (see  Court-martial): 

authority,  14. 

jurisdiction,  14. 
Material  witness,  88.    (See  OiaUenges.) 
Mayhem,  458  (see  68th  Article  of  War): 

definition,  468. 

intent,  468. 

scope  of  offense,  468. 
Meadows,  waste  or  spoil  in,  486, 487. 
Medieal  officer : 

on  duty,  406. 
Meeting  of  eoart,  82. 
Members  of  coorts»martial,  86-41: 

absence  of,  186. 

absent,  186. 

behavior,  188. 

challenges  to,  86-90. 

commissioned  officers,  26. 

deliberations,  188-189. 

demeanor,  188. 

detail,  26, 82, 

duties,  81. 

eligibility,  28,  ST. 

equality,  80,  81, 188, 189. 

interpreters,  41. 

marine  corps,  26. 

militia,  27. 

new,  82, 186, 187. 

number,  27, 82. 

oath,  92. 

order  of  voting,  81. 

performance  of  other  duties,  88,  H7. 

president,  authority  of,  188. 

qualifications,  26-80. 

rank,  96-28.  , 

relieving,  27, 82. 

volunteers,  97. 

voting,  81. 

witnesses,  181. 
Membership  of  eoarts-martlal,  96-80,  191-198, 
494, 496  ((see75th-79th4rtfc<e»o/  Ivor)  % 

challenges,  86-90. 

changes  in,  192, 198. 

commissioned  officers,  99-80. 

eligibility,  26-80,  494,  496. 

general  courts-martial,  96-80. 

inferior  courts,  80. 

inferiors  in  rank,  497. 

marine  corps,  26,  496, 497. 

maximum,  27,  29. 

militia,  27,  496,  496. 

minimum,  29, 494,  498. 

oath,  91-96.  . 
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Membership  of  coTts-martlal    OonUnved. 

qualifications,  85-80. 

rank,  497. 

record  of,  190, 198. 

reduced,  188. 

regular  officers  496. 

volunteer*,  27,  495,  496. 
Military  Aeademy : 

general  courts-martial  at,  St. 

professors,  26. 

superintendent  as  convening  authority,  28, 
Military  boards,  289-248: 

com  dor! lion,  289. 

constitution,  289. 

duties,  889, 880. 

examiulng.  280-886. 

of  survey,  288-242. 

on  desertion,  241. 

powers,  229. 

procedure,  280. 

records,  280. 

retiring,  886-288. 

review,  280. 

to  determine  character,  242. 
Military  force,  employment  of,  888-  886, 
Military  Jurisdiction,  52. 
Military  law : 

Articles  of  War,  4. 

authority,  1. 

classification,  4. 

customs  of  service,  10. 

definition,  1, 5. 

distinguished  from  martial  law,  & 

history,  1-4. 

orders,  9. 

origin,  1. 

regulations,  6-0. 

sanction,  1. 

sources,  1-4. 

unwritten,  10. 

written,  4. 

Military  oflbntot : 

Articles  of  War,  60. 

created  by  statute,  59. 

Interpretation  of  statutes,  60. 

limitation,  44-46. 

not  territorial,  479,  480  (see  64ft  Article  of 
War). 

place  of  commission,  48. 

statutes  of  limitation,  44-46. 

statutory,  59. 

territoriality  of,  479, 480. 

time,  44,  50. 
Military  tribunals,  18-16  (tea  OourU-w%artial) : 

authority,  15. 

chivalry,  court  of,  18. 

classification,  16. 

composition,  26-41. 

Constable's  Court,  18. 

constitution,  17-25. 

courts  of  honor,  16. 

executive  agencies,  15. 

function,  16. 

how  created,  16. 


Military  tribanals—  Continued. 

how  terminated,  16. 
Militia,  47-51 : 

active  service  of,  48-51. 

application  of  military  law,  5L 

appointment  of  officers,  46. 

calling  forth,  48,  50. 

command,  561. 

composition  of  courts,  27. 

conscription,  51. 

definition,  47. 

discipline,  48. 

embodied,  47. 

emergency,  by  whom  determined,  49. 

employment,  48-50. 

enrolled,  47. 

national  guard,  49,  note*. 

national  militia,  48. 

organised,  47. 

President,  power  over,  48. 

rank  of  officers,  561. 

service  of,  48-51. 

State,  48. 

subject  to  military  law,  when,  60, 479, 480. 

term  of  service,  49. 

use,  49. 
Minor  isclsted  oflbase,  144, 147.    <8oe  Finding.) 
Misadventure,  448.    (See  Homicide.) 
Misapplication,  466.    (Bee  90th  Article  of  War .) 
Mtsaaoroprlatlea,    466.     (See  60ia   ArUcU   of 

War.) 
Mlsbeasvlor,  415-416.    (See  4Md  Article  of  War .) 
Misdescriptions,  106.    (See  Pleas.) 
Misnomers,  107, 106  (see  Pleas): 

how  corrected,  107, 108. 

misnaming,  etc.,  107, 106. 
Misprision  of  motioy,  892. 
Mitigation,  209,  561,  552  (see  Pardon*  and  llltt 
Article  of  War): 

definition,  909. 

effects,  209. 

how  exercised,  209. 

limitation  on  power,  209. 

when  exercised,  209. 
Money,  accountability  for : 

blank  receipts,  464. 

responsibility  for,  464. 

short  payments,  464. 
Modification  of  charges,  75.   (See  Gtorom) 
Marder.  445,  416  (see  58f*  Article  of  War)*. 

death  sentence,  approval  of,  548, 

definition,  445. 

degrees,  445. 

Intent,  446,  446. 

malice  aforethought,  445, 446. 

premeditation,  445,  446. 
Mastering  officer,  868. 

duties,  868. 

false  musters,  867-869. 
Masters,  866-869  (see  Article  14): 

certificates,  866, 867. 

definition,  867. 

evidence  of  false,  867. 

false  musters,  807-869. 
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Masters— Continued. 

how  made,  868. 

mustering  officer,  808. 

muster  In,  887,  866. 

muster  out,  867,  868. 

muster  rolls,  867-869. 

purpose,  866. 

rolls,  867, 868. 
Mntlnr  Act,  8. 
Matin  j,  889-398  (see  394  Article  of  War): 

approval  of  sentence,  648. 

beginning,  890. 

causing,  890. 

definition,  890. 

diligence  in  suppression,  868. 

duty  to  inform,  892. 

failure  to  inform,  898. 

force  in  suppression  898,  898. 

sedition,  890. 

suppression,  duty  of,  891-898. 
Neglects : 

when  chargeable,  478, 474.  (8ee68d  ArUcU  of 
War.) 
Hegllgeace,  464,  478, 474  (see  Wth  and  684  .Articles 
of  War) : 

duty,  how  performed,  478,  474. 

when  chargeable,  478,  474. 
Hew  mentors,  88, 187.    (See  Member*.) 
Hew  Mexico,  peonage  in,  888,  888. 
lewspapers,  publication  of  sentence  in,  688,  869. 

(See  lOOta  Article  of  War.) 
Hortheaberland,  Articles  of  War,  840, 
Haaiber  ef  charges,  78. 
Hamber  ef  members,  87-80 : 

general  courts,  87. 

inferior  courts,  80.    . 

reduction  in,  29. 
Humher  ef  witnesses*  898. 
Helle  proseqal,  118 : 

by  whom  entered,  118. 

definition,  118. 

discontinuance,  118. 

effect,  118. 

power  to  enter,  118. 

restrictions  on,  118.  . 
Oath  of  enlistment,  804, 848,  844 : 

pivotal  character,  848, 844. 
Oath,  member's,  91-96  (see  84ft  Article)'. 

admsHstered  by  Judge-advocate,  91, 98, 

administration  of,  91,  92, 119, 606. 

affirmation,  119. 

form,  92,  504. 

judge-advocate,  92,  606,  607. 

member's,  98, 604-606. 

minor  courts-martial,  96. 

obligation  of,  98-96,  606-607. 

record  of,  194. 

secrecy,  94-96. 

when  administered,  91, 92. 

witnesses,  119,  516, 617. 
Oaths: 

profane,  484,  486. 

penalty  for  using,  484, 486. 

procedure,  484,  486. 


Oath%  witnesses',  119, 616. 

administration  of,  119, 

affirmation.  119. 

effects,  119. 

form  of,  119. 

how  administered,  119. 
Obedience  to  ordors,  128  (see  Orders) ; 

as  a  defense,  196. 
Objection  to  momtor,  86-90.   (fiee  Challenge*.) 
Offense: 

civil,  when  triable,  76. 

joint,  75,  76. 

lesser  included,  144. 

limitations  on  prosecution,  111-118. 
Offenses,  military,  69,  60.    (See  MOitary  Offenses.) 
Office,  disqualification  for,  167. 
Offdaty,  408. 
On  daty,  408  (see  88ft  Article  of  War) : 

commanding  officer,  408. 

commissioned  officer,  408. 

enlisted  man,  408. 

medical  officer,  408. 
One  mile  from  camp,  without  leave,  eta,  405. 
0a  leave,  406.    (See  On  Duty.) 
Opea  sessions.  191, 192. 
Opiates,  261,  262  (see  Evidence) : 

admissibility,  261. 

challenges  for,  69. 

court  of  inquiry,  666, 669. 

exclusion  of,  261. 

experts,  261,  962. 

hypothetical  question,  262. 

procedure,  268. 

when  receivable,  262. 
Opinions,  attorney-general,  6. 

judge-advocate  general,  6. 
Oral  statements,  In  specifications,  76. 
Order,  maintenance  of,  478, 474  (aee  62d  Article  of 
War): 

of  examination,  285. 

of  voting,  81.    (See  95ft  ArUcU  of  War.) 
Orders,  878-889  (see  21tt  Article  of  War) : 

as  evidence,  862,  888. 

binding  force,  879. 

channels  of  communication,  886. 

definition,  879. 

disobedience  of,  9, 10,  862-887. 

duty  of  obedience,  879, 880. 

elements,  880. 

form,  879. 

general,  879. 

lawful  orders,  880,  88)1. 

obedience  to,  10,  879, 880. 
as  a  defense,  886,  887. 

operative  when,  882. 

penally  for  disobedience,  878. 

presumption  of  knowledge,  886. 

responsibility  for  obedience,  886, 867. 

special,  879. 

when  operative,  882. 
Ordnance  Department,  regimental  courts  in,  499, 

600.    (See  81tt  Article  of  War .) 
Penitentiary,  confinement  in,  169, 186*    (Bee  97ft 
Article  of  War.) 
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Perjury,  454-486: 

belief,  matter  of,  464. 

definition,  454. 

evidence,  466. 

fake  swearing,  456. 

falsity  of  oath,  464. 

in  military  practice,  455. 

judicial  proceeding,  454, 

Intent,  454. 

material  proceeding,  464. 

number  of  witnesses,  456. 

oath,  administration  of,  454. 
judicial  proceeding.  464. 
materiality  of  fact,  454. 

opinion,  matter  of,  454. 

when  triable,  455. 
Persuading  to  desert,  432,  488  (see  51st  Article  of 
War) : 

nature  of  offense,  488. 

penalty,  438. 
Peonage  la  Hew  Mexico,  883,  888. 
Pillaging.  415,  416.    (See  42d  Article  of  War.) 
Platoon,  quitting,  413,  414.    (See  40th  Article  of 

War.) 
Pleadings,  96.    (See  Pleas.) 
Pleas : 

abatement. 
'  bar  of  trial,  tOO. 

autrefois  acqdit,  100, 101. 
pardon,  108. 

forms  of,  688-686. 

jurisdiction,  96-100. 
amenability  of  accused,  98,  99. 
composition  of  court,  96. 
constitution  of  court,  97,  98. 
convening  officer  as  accuser,  97. 
offense,  100. 

record  of,  196. 
Pledges,  violation  of,  470.     (8ee  61ft  Article  of 

War.) 
Plundering,  415,  416.    (See  43d  Article  of  War.) 
Political  dlsenssloss,  875,  876. 
Posse  comitates,  886,  886. 

employment  of  army  forbidden,  885,  886. 
Post: 

abandonment  of,  415,  416. 

leaving,  418,  414. 

quitting,  418-415. 
Post  commander : 

action  on  charges,  79, 80. 

convening  authority,  94. 

revising  authority,  816,  817,  546. 

summary  court,  85,  815. 
Postponement!,  90,  91  (see  Continuances): 

by  whom  made,  90,  91. 

convening  authority,  90,  91. 

grounds  for,  90,  91. 

reasonable  cause,  90, 91. 
Preferring  charges,  78, 77  (tee  Charge*): 

by  whom  preferred,  76. 

civilians,  77 

enlisted  men,  77. 

to  whom  submitted,  791. 

when  preferred,  77. 


Prejudice  of  good  order  sad  military  discipline* 

472-478.    (See  62d  Article  of  War.) 
Preparation  of  charges,  78.    (See  Charges.) 
President : 

action  of,  as  reviewing  authority,  900, 

commander-in-chief,  824. 

contemptuous  words  respecting,  875,  876. 

convening  authority,  17. 

death  sentences,  action  on,  548. 

disrespectful  words  respecting,  875,  876. 

execution  of  laws,  825. 

insurrection,  etc.,  duties  respecting,  326,  827. 

limits  of  punishment,  348,  844,  727-784. 

martial  law,  power  to  recognize,  805,  806. 

militia,  authority  over,  50,  51. 
calling  forth,  50,  51. 
command  of,  50,  51,  828,  824. 

pardoning  power,  204-208. 

rebellion,  suppression  of,  896,  897. 

reviewing  authority,  200. 

restoration  of  order,  824. 

suspension  of  sentence,  546.     (See  Ulth  Article 
of  War.) 
President  of  court-martial,  80,  81 : 

acts  for  court,  80,  81. 

authentication  of  proceedings,  900. 

authority  as  chairman,  81. 

duties,  80,  81. 

order,  duty  respecting,  81. 

organ  of  communication,  81. 

presiding  officer,  80,  81. 

succession  to  office,  80. 

vote,  80,  81.  * 
Preemptions,  298, 299  (see  Evidence): 

absolute,  299. 

character,  £98,  299. 

conclusive,  299. 

disputable,  299. 

effects,  299. 

fact,  298,  299. 

law,  296,  299. 

purpose,  298. 
Presumptions  of  fact,  969,  299 : 

character,  298,  299. 

effect,  299. 

inferences,  296,  289. 
Pressmptloni  of  law,  298,  299 : 

character,  296,  299. 

effect,  299. 
Previous  acquittal,  100,  101,  588-585.     (8ee  102(2 

Article  of  War.) 
Previous  convictions,  77,  78,  100, 101, 588,  585  (see 
-  Charges,  Pleas,  and  1024  Article  of  War): 

apply  to  enlisted  men  only,  77,  78. 

definition,  78. 

documentary  evidence  of,  77,  78, 147, 148. 

evidence,  77,  78, 147, 148. 

forms,  77, 78. 

how  prepared  and  submitted,  78. 

plea  of,  100, 101. 

preparation  of  evidencefof ,  77, 78. 

procedure,  147. 

proof,  148. 

purpose  in  submitting,  147, 148. 
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Prevlees  eoavletleas— Continued. 

record  of,  77, 78. 

submission,  77,  78. 
Prince  Report,  Articles  of  War,  840, 607-680. 
Prisoners.  66,  67,  485, 487  (see  67fa  and  68ft  Arti- 
cle* of  War) :   • 

charge  against,  67. 

character  of  restraint  imposed,  66, 67. 

confinement  of,  66,  67. 

duty  required  of,  67,  486. 

irons,  66,  67. 

labor  required  of,  67,  485. 

receiving,  67,  485,  486. 

release  of,  67,  68,  486,  487. 

report  or,  68,  486. 

suffering  to  escape,  486,  487. 
PrlTaU  doeeHonts,  288-885  (see  Evidence)  : 

comparison  of  writings,  984. 

copies,  888. 

custody,  288. 

evidential  value,  888. 

handwriting,  888,  884. 

notice  to  produce,  888. 

production,  888. 

proof,  288,  884. 

subpoena  duces  tecum,  888. 

telegrams,  884. 

writings,  comparison  of,  284. 
Privileged  q  sett  loss,  887-290  (see  Examination* 
of  witneue*) : 

attorney  and  client,  887,  288, 

criminating  questions,  288. 

degrading  questions,  886,  880, 898. 

husband  and  wife,  888. 

state  secrets,  887. 
Preeeedlags  (see  Trial)  s 

contempt,  189, 140. 

closed  sessions,  184, 186. 

open  sessions,  184, 186. 

record  of,  191-198. 

revision,  158-160. 
Preelanntloas,  amnesty,  105. 

to  insurgents,  886, 887. 
Profane   oaths,    484,    485   (see    684   ArticU  of 
War): 

penalty,  485. 

procedure,  485. 

proceeds,  application,  484, 485. 
Profanity,  484,  485  (see  58d  Article  of  War)  i 

nature  of  offense,  484, 435. 

penalty,  485. 
Professors  at  Military  Aeadesif : 

not  eligible  as  members  of  courts-martial,  86. 

status,  86. 
Prohibited  enlistments,  846,  800,  851 

aliens,  846. 

deserters,  860. 

Infants,  846,  850. 

insane  persons,  850. 

Intoxicated  persons,  850. 

minors,  850. 
Protection,  to  persons  of  citizens,  485-487  (see 
54tA-68t*  Article*  of  War) : 

to  property,  485-487. 


Property,  861-865  (see  WA,  10ft,  54ft,  56CA,  56U* 
57<A,  and  681a  Article*  of  War) : 

accident,  864, 866. 
avoidable,  864. 
inevitable,  864. 
unavoidable,  864,  865. 

accountability  for,  864. 
disciplinary,  864. 
fiscal,  864. 

blank  receipts,  464. 

captured,  861-868. 

injuries  to,  on  march,  485, 486. 

receipts  in  blank,  464. 

responsibility  for,  860-864. 

rendition  of  returns,  860-864. 

returns  of,  860-464. 
Prosoeatlag  witness,  128. 
Proseeetloa,  119-124  (see  Trial) : 

address  in  opening,  119. 

dose  of,  124. 

conducted  by  judge-advocate,  188. 

Independence  of  judge-advocate,  188. 

introduction  of  testimony,  119-184. 

power  of  court  over,  188. 

prosecuting  witness,  188. 

prosecutor,  188. 

testimony  for,  119-124. 
Proseeator,  17, 18, 88, 188.  (8ee  Aceu—r  and  Chal- 
lenges.) 
Protests,  145.    (See  Finding.) 
Provisions,  bringing  in,  487,  488  (see  561*  Article 
of  War) : 

violence  to  persons,  etc.,  487,  488. 
Provoking  speeches,  etc.,  894-896.    (See  85tA  Arti- 
cle of  War.) 
Pabileatioa  of  sentence,  166.    (8ee  100th  ArticU.) 
Pabllo  doeameaU,  275-288. 

authentication,  875. 

copies,  875. 

court-martial  records,  888. 

descriptive  tests,  888. 

evidential  value,  876. 

executive  departments,  records,  878, 879. 

journals  of  Congress,  880, 881. 

judicial  records,  880, 881. 

judgments,  881. 

military  orders,  888. 

morning  report  book,  888. 

outline  cards,  888. 

pay  accounts,  888. 

physical  examination  paper,  888. 

previous  convictions,  78. 

primary  evidence,  876, 877. 

production,  273. 

proof,  882. 

records: 
court-martial,  282. 
executive  departments,  878k  8701 
posts,  888,  288. 

secondary  evidence,  876, 877. 

state  laws,  etc.,  880. 

territorial  laws,  etc.,  880. 
Pnblle  adaoaitioas,  816. 
Pabllo  lands  t 

removal  of  intruders  from,  881. 
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PmMle  watoBi,  184, 185.  (See  Sessfcms.) 
Pinlslments,  168-191  (see  Sentence) : 
commissioned  officers,  106-188 : 
confinement;  see  imprisonment,  107-170, 185-190. 

bell  end  chain,  187. 

commissioned  officers,  157-170. 

enlisted  men,  185-190. 

hard  labor,  187. 

solitary,  187. 
cruel,  188. 
death,  186, 188. 

execution,  165, 16* 
discharge,  188-185. 

execution,  184, 185, 
dismissal,  166, 167. 

execution,  166, 167, 

publication,  166. 

statutory  consequences  of,  166, 167, 
disqualification  for  office,  167. 
executive  orders  respecting,  168. 
fines,  175, 176. 
forfeitures,  177-179. 
imprisonment,  167-170, 185-190. 

execution,  168, 169, 187-188. 

penitentiary,  169. 

state  prison,  169. 
increase  of,  164. 
limits  of,  168  787-784. 
reduction  In  rank,  174. 

to  the  ranks,  175,  188. 
reprimands,  181, 182, 190. 
restrictions  on,  168. 
solitary  confinement,  187. 
sources,  165.  * 

stoppages,  178-181. 
suspension,  171-174, 188. 
unusual,  168. 
Pardoning  power,  804-410  (see  106**  Article  of 
War): 
commutation,  810. 
conditional  pardons,  806. 
constructive  pardons,  907. 
continuing  punisjbmeata,  806. 
effects  of  exercise,  205. 
exercise  of,  in  time  of  war,  548, 644. 
general  power,  800, 804,  805. 
mitigation,  809. 
not  retroactive,  907. 
remission,  208. 
source,  208. 
Pardons,  204-410  (see  Pardoning  Power;  also, 
106/A.  and  llSta  Article*  of  War) : 
commutation,  210,  602. 
conditional,  206, 550. 
continuing  punishments,  206. 
constructive  pardons,  207,  560, 
effects,  205. 

general  power,  204, 205. 
mitigation,  550. 
not  retroactive,  207. 
president,  power  of,  200,  808. 
remission,  206,  558. 
sources,  208. 
ParkSt  waste  or  spoil  in,  486, 487 : 


Parole,  416, 417  (see  44**  Article  of  War)  : 

check  on  countersign,  416, 417. 

countersign,  416, 417. 

how  used,  416,  417. 

purpose,  416,  417. 

to  whom  imparted,  416, 417. 

watchword,  416,  417. 
Pay  aerosats,  duplication  of,  470.    (Bee  60*A  and 

61s*  Articles  of  War.) 
Peeaaiarv  obligations,  neglect  of,  470, 471.    (See 

61s*  Article  of  War.) 
Peremptory  challenges  not  authorises,  86. 
Performance  of  dstj,  standard  of,  472,  478. 
Qaltttag  gsard,  418, 414.  (See  40th  Article  of  War.) 
Quitting  post,  409-418.  (See  99th  Article  of  War.) 
QnarreU,  suppression  of ,  898, 894.  (See  24th  Arti- 
cle.) 
Qaarters : 

absence  from,  without  leave,  408-404. 

behavior  in,  486, 487. 

false  alarms,  418, 414. 

lying  out  of,  401,  402. 
Bask: 

definition,  560. 

grades,  560. 

inferiority  of,  as  ground  for  challenge,  80, 

loss  of,  582,  588. 

members,  26,  28, 497. 

military,  560. 

militia,  661. 

relative  rank,  560. 

suspension  from,  589-688. 
Rape  (see  58th  Article  of  War) : 

assault,  etc.,  with  Intent  to  commit,  458, 458. 

carnal  knowledge,  458. 

capacity,  458. 

consent,  452. 

definition,  458. 

force  used,  468. 

incapacity  to  commit,  458. 

incapacity  to  consent,  488. 

intent,  458. 

sentences,  approval  of,  548. 
Beading  of  Articles  of  War,  568  (see  198**  .article 

of  War) : 
Beading  over  test  linear,  181. 
Beeelpts  la  blank,  464.  (See  COth  Article  of  War.) 
Beeslving  stolen  goods,  458. 

guilty  knowledge,  468. 

intent,  452. 
Beesstniondatlens  to  eloveaey,  156, 107. 

discretionary,  156. 

not  obligatory;  157. 

procedure,  157. 

reasons  for,  157. 

record,  not  part  of,  157. 

several  may  be  submitted,  167. 

signatures  to,  157. 

to  whom  made,  157. 

when  appropriate,  107. 
Beeerd,  191-198, 558  (see  118**  Article  of  War) : 

accused  entitled  to  copy,  568. 

adjournments,  195. 

arraignment,  192, 194. 
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Jlecord  -  Continued. 

Authentication,  196, 196. 

challenges,  193. 

changes  in  membership,  198, 198. 

charges  and  specification*,  194. 

closed  sessions,  191, 199. 

disposition  of,  658. 

contents,  191. 

control  of,  191. 

convening  order,  199, 198. 

copy  of,  to  accused,  197, 668. 

definition,  191. 

destruction  of,  197. 

disposition  of : 
general  courts,  197. 
inferior  courts,  197. 

erasures.  196. 

exclusion  of  matter,  196. 

findings,  195. 

general  character,  191, 192. 

hours  of  session,  190. 

interlineations,  196. 

judge  advocate,  duty  respecting,  568. 

kept  by  judge  advocate,  191.  ft 

loss  of,  197. 

membership.  199, 198. 

open  sessions,  191, 199. 

organisation  of  court,  198. 

pleas,  196. 

presumption  as  to  regularity,  195. 

responsibility  for,  191. 

revision,  196 

sentence,  195. 

separate  in  each  case,  199. 

swearing  of  court,  194. 

testimony,  192, 194. 
Beeerds  of  coorts-msrtlsl : 

as  evidence,  288. 
Bedlrect  examination,  885.    (See  Examination 

of  Witne**.) 
Bedrest  of  Wrongs,  894-898  (see  89<a  and  SOfa 
Article*  of  War)  : 

appeals,  844,  885,  887. 

commanding  officer,  884,  885. 

enlisted  men,  885-828. 

method  In  case  of  officer,  884, 885. 

method  In  case  of  soldier,  885-888. 

procedure,  887. 

regimental  court  for  doing  justice,  888-888. 
appeals,  887. 
jurisdiction.  885-887. 
Bedneed  membership,  89. 
Bednelng  questions  to  writing,  181. 
Bednetlon,  174, 188 : 

in  rank,  174. 

to  the  ranks,  188. 
Befreshlng  memory,  888  (see  Evidence) : 

memorandum,  898. 

notes,  by  whom  made,  898. 
Befnssl  to  receive  prisoners,  485. 
ttejrlmeiit.  Articles  of  War  to  be  read  to,  568. 
tseglmental  eosrt,  88,  816,  817,  499-508  (see  81st 
Article  of  War) : 

composition,  816,  817,  500-508. 


Regimental  eoart— Continued. 

constitution,  816,  817, 600-508. 

jurisdiction,  811,  817,  508,  506. 

procedure,  816,  917. 

record,  816, 817. 

review,  817. 
Regimental  eoart  for  doing  Jnstlee  (tee  80t*  Arti- 
cle of  War): 

appeals  from,  887,  886. 

composition,  885, 886. 

constitution,  885,  886. 

limitation  on  jurisdiction,  986. 

parties,  227. 

procedure,  887. 

record,  887. 

restriction  on  authority,  886. 

review,  887,  888. 
Bsgnlatleas  (see  Army  Regulation*)*  6-10. 
Relevaary  of  testlany,  868.  866. 
Belief  of  Jndge-adveeate.  84  : 

member,  88. 
Relieving  the  enemy.  58.  (See  451*  Article  of  War.} 
Beloaso  (see  90th  Article  of  War)  : 

from  arrest,  487-489. 

from  confinement,  486,487. 

of  prisoners,  67,  68. 
Remarks,  146,  147  (see  Finding) : 

limitation  on,  146, 147. 

on  finding,  118. 

sentence,  146. 

restriction  on,  146, 147. 
Remission,  908,  809,  647  (see  Pardon*  and  119** 
Article  of  War) : 

definition,  808.  * 

effects,  808. 

how  exercised,  808,  909. 

when  exercised,  809. 
Removal  of  charge  of  desertion ,  489. 
Repnrntlon  : 

for  in  jury  to  persons,  485,  486. 

for  Injury  to  property,  485, 486. 
Report  of  prisoners,  486. 
Reporter  to  eon  rt •martial,  40,  4L 

appointment,  40,  41. 

compensation,  40. 

duty,  40,  41. 

oath,  40. 
Reprimands,  181, 190. 

by  whom  administered,  188. 

execution,  188. 

reviewing  authority,  188. 
Repreeehfn  I  speeches,  894-896.    (See  mth  Article 

of  War.) 
Bepntatlon,  881,  898  (see  Evidence;  Finding): 

bow  established,  891. 
Bet  gests),  870,  271  (dee  Evidence) : 

definition,  870. 

rule  as  to  admission,  871. 

when  admissible,  870,  871. 
Responsibility  for  property,  860-866  (see  9th  and 
10* h  Article*  of  War)  : 

captured,  861-868. 

disciplinary,  864,  866. 

fiscal,  864,  865.     . 
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Bespoaslbllitr  for  property— Continued. 

returns,  300,  864. 
Betalners  to  camp  81,  478, 479  (see  63d  Article  of 
War): 

amenability  to  military  law,  51. 

camp  followers,  51. 

civil  employees,  51. 
Retired  officers,  288 : 

status,  888. 
Betlriag  Beards,  286-288 : 

actions  on  reports  of,  288. 

authority  for,  886. 

composition,  886. 

constitution,  886. 

disability.  886.  887. 

findings,  887, 888. 
approval  of,  888. 
effects  of,  283. 

procedure,  286. 

purpose,  886. 

record,  887, 708-711. 

report,  887,  288. 

review,  888. 
Betarns,  860 : 

accounts,  360. 

false,  860,  861. 

money  accounts,  860. 

of  strength,  860. 

property,  860. 

vouchers,  860.  . 

Beiaras  of  strength,  850-861   (see  7th  and  tt* 
Articles  of  War): 

absentees,  859,  860. 

by  whom  rendered,  850,  860. 

character,  858,  860. 

commanding  officers,  861. 

contents.  850-861. 

definition,  860. 

nominal,  859. 

rendition,  850-861. 

to  whom  rendered,  850-861. 
BeUrns  to  writ  of  attachment,  248, 850. 

to  writ  of  habeas  corpus,  817. 

to  writ  of  subpoena,  846, 847. 
Be? Ised  Statstes,  878,  878 : 

statutes  at  large,  878,  874. 

supplements  to  revised  statutes,  878, 878. 
msriewlag  authority,  180-810,  587-648  (see  1044a- 
lllla  Article*  of  War) : 

action  of  President,  800,  808. 

adding  to  punishment,  808. 

approval,  801. 

commutation,  810,  558. 

conditional  pardons,  560. 

confirmation,  808. 

constructive  pardons,  550. 

continuing  punishments,  808. 

delegation  of  power,  804. 

disapproval,  801.  808. 
•duty  of,  109-804. 

indepen  deuce  of,  808. 
mitigation,  809,551,658. 

nature  of  authority,  808. 
Wdoning  power,  804-810, 546-608. 


Bsvlewlag  authority— Continued. 

power,  109-*j08. 

President  as,  800, 808. 

reasons  for  action,  808. 

remarks,  808. 

remission,  806,809,587. 

restriction  on,  540,  648,  544. 

revision  of  record,  808. 
Bevlsion  proceed  lags,  158-160, 587-548. 

accused,  presence  of,  150.' 

closed  sessions,  150. 

errors,  150. 

initiation,  158,  150. 

jurisdiction  of  court  In,  158, 1601 

omissions,  158, 150. 

order,  150. 

power  of  court,  158. 

presence  of  accused,  150. 

procedure,  150. 

record,  159, 160, 106. 

reduced  court,  160. 

reference  of  proceedings,  156, 150. 

return  of  proceedings,  160. 

revocation  of  finding,  etc.,  159. 

testimony  not  receivable,  159. 
Biehard  II.,  Articles  of  War,  880. 
Blot,  reparation  for  wrong  done,  486, 486.    (Bee 

54f/i  ArtieU  of  War.) 
Bobbery,  450  (see  58tA  Article  of  War) : 

definition,  450. 

force  and,  450. 
actual,  450. 
constructive,  450. 

intent,  450. 

putting  in  fear,  450. 

violence,  450. 
Bales  of  evidence,  868-809  (see  Evidence)  t 

admiasious  against  interest,  869. 

admissions  without  proof,  808. 

best  evidence,  868,  887-871. 

burden  of  proof,  868,  886, 887. 

character,  865,  866. 

circumstantial  evidence,  865 

competency,  851-861. 

credibility,  800-808. 

cumulative  evidence,  898,  808. 

depositions,  804-808. 

direct  evidence,  868. 

documentary  evidence,  868, 875-885. 

documents,  875-885. 
private,  875,  888. 
public,  888-885. 

erasures,  884,  885. 

examination  of  witnesses,  885400. 

indirect  evidence,  868. 

interlineations,  884,  885. 

judicial  notice,  878-875. 

leading  questions,  886. 

opinions,  861.  868. 

oral  testimony.  868. 

presumptions,  896,  809. 

primary  evidence,  876, 877. 

privileged  communications, 

purpose  of  rules,  844,845, 888, 868. 
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revelanoy ,  968-266. 

reputation,  206,  806. 

ret  gestae,  270, 871. 

secondary  evidence,  270,  877, 

witnesses,  245,  850,  251-301, 
competency,  851-961. 
credibility,  290-992. 
written  testimony,  866, 875-885. 
Safegaards,  488,  489  (see  57ft  Article  of  War) : 

definition,  489. 

forcing  a  safeguard,  489. 

foreign  parts,  488,  489. 

nature  of  offense,  489. 

penalty,  488, 489. 

territory  in  rebellion,  488, 489. 
Seaadaloas  eondaet.  468.    (See  01*  Article  of 

War.) 
Second  trials,   prohibition,   588-405.     (See  lOSd 

Article  of  War.) 
Secrecy,  obligation  to,  98-95.    (flee  Oath*,) 
Self-defense,  448,449.    (See  Homicide.) 
Sentence,  148-158: 

adding  to,  155. 

additions  to,  155, 167, 188. 

allowances,  151. 

basis  of,  154. 

capital,  suspension  of,  646. 

civil  offense,  165. 

clemency,  recommendation  to,  156, 157. 

commutation,  161. 

day,  days,  150. 

death,  suspension  of,  546. 

discretionary,  149. 

dismissal,  suspension  of,  546. 

duty  of  members  in  respect  to,  149, 150. 

effect  of,  168. 

excess  of  limit,  154. 

execution,  160-168,  548,  544. 

fifty  eighth  Article,  156. 

forfeitures,  150-158. 

how  determined,  149,  150. 

Interpretation  of  forms  and,  150-168. 
allowances,  157, 158. 
day,  days,  150. 
month,  months,  150. 
pay  and  allowances,  161-168, 

leniency,  grounds  of,  157. 

mandatory,  MO. 

month,  months,  150. 

obligation  to  award,  149. 

order  of  voting,  149, 150. 

pay,  151. 

procedure  in  awarding,  149, 150. 

publication,  160-168,  166,  526.  529. 

punishment  order,  149,  727-784. 

recommendation  to  clemency,  156, 157* 

record  of,  195. 

remarks  in  connection  with,  154, 157* 

restrictions  upon,  149, 156. 

variance  in,  effect,  154. 

voting  upon,  149. 

when  operative.  160, 161. 
Sentinels.   (Sea  89* a  Article  of  War,) 
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duty  of,  410-418. 

execution  of  orders,  410-4J& 

force,  use  of,  by,  411, 418. 

leaving  post,  400-41*. 

quitting  post,  409-412. 

respect  for,  410-418. 

Bleeping  on  post,  410-418. 
Separate  brigades,  81, 498,  498  One  7*1  Article  of 
War): 

courts-martial  in,  81. 
Service  of  charges,  80.   (gee  Charge*.) 
Service  ef  process,  845-250,  460,  461  (see  Attach- 
ment, and  58ft  Article  of  War): 

actual  service,  246, 247. 

attachment,  248-250. 

constructive  service,  947. 

how  regulated,  460,  461. 

in  ceded  territory,  460,  461. 

general,  460,  461. 

in  Territories,  460,  461. 

on  reservations,  460, 461. 

Issue  of  writ,  845. 

Judge-advocate,  power  of,  845, 946,  848-460. 

method  of  service,  845-548. 

operation  of  writs,  247. 

personal,  247. 

return,  246,  847. 

subpoena,  945-848. 

time  of  service,  247, 948. 


absence  of  judge-advocate,  1ST. 

absence  of  member,  186, 187. 

adjournments,  185, 186. 

closed  sessions,  185, 191, 192. 

dissolution,  186. 

exclusion  of  persons,  185. 

excusing  members,  186. 

hours  of,  188, 184, 196. 

open,  191, 192. 

order  during,  188, 189, 

place,  185, 

public,  185, 191, 198. 

record  of,  195. 

Sunday,  184. 
Signal  Department,  regimental  oourts  to,  €99, 500, 

(Sen  81*  Article  of  War.) 
Sine  die  adjournment,  effect  of,  186. 
Sleeping  en  pest,  409-412.   (8ee  80ft  Article  of 

War.) 
Soldiers'  Heme,  54. 

amenability  of  Inmates  to  military  law,  64. 

government,  54. 

inmates,  64. 

national,  54. 
Solitary  confinement,  187, 186. 

execution,  187, 188. 

restriction,  187. 
Special  orders,  879.    (gee  Orders.) 
Specifications,  69-81,  641-648.    (See  Chargee  and 

Specification*.) 
Spies,   58,   548,  562,   568    (see  106ft  Article  of 
War): 

definition,  58,  668, 668. 
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jurisdiction  over  offense,  68. 

triable  by  court-martial,  St. 

off ense,  53,  562, 568. 
Spoil,  prohibition  of,  486,  487.     (8ee  55ft  Article 

of  War.) 
8pv,  being  a,  543  (see  105ta  Article  of  War) : 

approval  of  sentence,  548. 
Standing  mate,  118. 

cause,  118. 

effect,  118. 

Interpretation,  118. 
State  laws,  records,  etc.,  evidence,  980, 881. 
Statement,  13$, 183  (see  Arguments)  i 

accused,  189, 182. 

closing,  188. 

defense,  134, 189, 188. 

freedom  of  expression,  188. 

introductory,  119,  189. 

latitude  in,  183,  188. 

openiug,  119,188, 188. 

order,  132, 188. 

prosecution,  188, 138. 

record,  138. 

signing,  132, 188. 

waiver,  132, 133. 
Statement  of  service,  79.    (Bee  Charge*,) 
State  prison : 

confinement  in,  180, 185. 
Statutes,  4-6, 272474. 

Articles  of  War,  880-584. 

at  Large,  272-274. 

Interpretation,  848. 

Revised,  272-274. 

supplements,  279-874. 
Statste  of  LisiHatleas,  44,  111-118,  535,  586  {see 
103d  Article  of  War) : 

absence  from  jurisdiction,  112. 

absence  from  United  8tates,  118. 

applies  to  general  courts,  only,  118. 

defense,  111. 

desertion,  111,  118. 

effect,  HI. 

fleeing  from  justice,  588. 

general,  HI. 

how  made  available,  111,  585. 

interpretation,  111-118. 

manifest  Impediment,  118. 

matter  of  defense,  111. 

military  offenses,  111. 

nature.  111. 

operation,  111-118, 586. 

pleading,  111-118. 

purpose.  111. 

running  of,  112. 

suspension  of,  lis,  086. 

waiver,  585. 

when  operative,  112, 535. 
Stetstorr  eonsenaeaees : 

of  desertion,  846,  427, 429. 

of  dishonorable  discharge,  188, 181 

of  dismissal,  166. 
Statstorr  eossceaenees  of  desertion; 

forfeiture  of  allowances,  427-420. 


Statutory    oomesfoooeos    of    easertfen  —  CbH- 
tinued. 

forfeiture  of  citizenship,  487-420. 

forfeiture  of  deposits,  487. 

forfeiture  pay,  427-429. 

incapacity  to  enlist,  846. 

making  good  time  lost,  427-429. 

when  operative,  427-429. 
Statutory  offenses : 

creation  of,  59. 

interpretation  of,  80. 
Stealing,  449.    (See  Larceny.) 
Stenographer  to  eoart-siarttal,  40, 41 1 

appointment,  40, 41. 

compensation,  40. 

duty,  40, 41. 

oath,  40. 
Stolon  goods,  receiving,  462. 
Stoppages,  177-179, 870-372,  484, 485  (see  50t»  Arti- 
cle of  War) : 

authority  for,  870. 

character,  177, 179. 

definition,  870,  871. 

distinguished  from  forfeitures,  178;  871. 

for  injury  to  citizen,  480,  486. 

how  made,  179,  870-872. 

injuries  to  citizens,  180, 181, 485, 486. 

pecuniary  character,  179. 

reparation  for  injury,  484, 485. 

sentences,  177-179. 
SaepoBaas,  245-248: 

actual  service,  246, 247. 

affidavit  of  service,  847. 

authority,  245. 

by  whom  issued,  245,  846. 

by  whom  served,  246-848. 

civilian,  245,  246. 

constructive  service,  947. 

habea*  corpus  ad  testificandum,  80% 

method  of  service,  846, 817. 

military  persons,  245. 

operation  of  writ,  247. 

return,  246, 247. 

service,  by  whom  made,  848, 847. 

subposna  duces  tecum,  246. 

time  of  service,  247,  948. 
Substance  of  Issae,  871 ,  872  (see  Evidence)  t 

definition,  271. 

how  proved,  971. 
Rasstltotioas,  142.    (See  Jtouttno.) 
Saeeoosiea  to  eeatatasd,  500, 860. 
SsMary  Coert,  25,  211-218: 

approval  of  sentences,  216. 

authority  for.  25. 

composition,  25, 218. 

constitution,  25,  212, 218. 

jurisdiction,  212,  218. 

origin,  818, 218. 

previous  conviction,  818. 

procedure,  214. 

record,  215. 

report,  216. 

review,  215. 
Soaaoas,  for  military  persona,  848. 
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Swaat    Continued, 

by  whom  Issued,  245. 

by  whom  served,  245. 

channel  of  service.  245. 
Sands?,  sessions  on.  184. 
Superintendent  of  Military  Aeadeav : 

convening  authority,  22. 

power  to  punish,  22,  note. 

reviewing  authority,  22. 
Saperier  officer,  striking,  etc.,  887,  MB. 
Sapplements  to  Bevlsed  Statates,  272-278. 

evidential  value,  272,  273. 
Suppression  of  disorder,  etc,  888, 804  (tee  24ft  Ar- 
ticle of  War) : 

arrests,  839,  894. 

duty  of,  898,  394. 

officers,  interpretation  of  term,  898. 
Sargeoa's  report,  79  (see  Charges) : 

purpose,  79. 

when  submitted,  79. 
gaspensloa,  171-174,  523-588  (tee  101st  Article  of 
War)  : 

allowances,  173. 

cadets,  174. 

command,  171-178, 529-588. 

commissioned  officers,  171-174,  529  688. 

effects,  171-174, 580-588. 

emoluments,  171, 172. 

flies,  loss  of.  582, 588. 

forma  of,  529-588. 

loss  of  rank,  582,  588. 

pay,  529,  588. 

promotion,  effect  on,  530. 

quarters,  172. 

rank,  529-588. 

status  of,  171-178. 

termination,  178. 

when  operative,  178. 
Saspeasionof  privilege  ef  writ  of  habeas  eorpas, 
820.    (8ee  Habeas  Corpus) : 

effects,  822. 

how  suspended,  822. 

legislative  power,  820-822. 
gaipeaslon  of  seateaee,  546  (see  111ft  Article  of 
War): 

procedure,  546. 

purpose,  546. 

transmission  of  copy  of  record  to  President,  546. 
Satpenslon  of  statnte  ef  limitations,  586.  (See  108d 

Article  of  War.) 
Swearing  eonrt,  91-96  (see  84ft  and  85ft  Articles  of 
War)\ 

judge-advocate,  92, 

member,  91,  92. 

oath.  92. 

president,  91,  92. 

procedure,  91,  98. 
Sword,  surrender  of,  by  arrested  officer,  481  (see 
65ft  Article  of  War)  : 

wearing  of,  on  arrest,  481. 
Tattooing,  prohibited,  524.    (See  Punishment*.) 
Territories : 

jurisdiction  of  courts,  460. 


Territories— Continued. 

laws  of,  460. 

process,  service  of,  460, 461. 
Testhneaj,  119-124, 129-182, 261-486: 

administration  of  oath,  119, 129. 

admissions  against  interest,  266, 27u, 

admissions  without  proof,  292. 

affirmations,  119. 

character,  130, 265, 266. 

close  of  defense,  182. 

close  of  prosecution,  124. 

competency,  251,  216-285. 

conduct  of  defense,  129, 180. 

conduct  of  prosecution,  128. 

confessions,  268, 269. 

court,  examination  by,  122, 180. 

cross-examination,  285, 986. 

declarations  against  Interest,  289,9961 

declarations,  dying,  269,  270. 

direct  examination,  120. 

documentary,  263,  275-286. 

erasures,  284,  285. 

examination  by  accused,  129. 

examination  by  judge-advocate,  1201. 

examination  of  witnesses,  285, 290. 

exclusion  of,  180, 181. 

form  of  oath,  119. 

leading  questions,  121. 

method  of  examination,  120, 121. 

oath,  119. 

objections  to  testimony,  122. 

oral,  263. 

order  of  examination,  120. 

presumptions,  298,  299. 

questions  by  accused,  120, 129. 

questions  by  court,  120, 122,  J80. 

reading  over  to  witness,  121. 

record  of,  192-194. 

relevancy  of,  268, 266. 

separation  of  witnesses,  lit,  120. 

substance  of  issue,  271,  272. 

written  questions,  121. 

writings,  263,  275-285. 
Territorial  laws,  records,  etc,  280,  281. 
Theft,  449.  (See  Larceny.) 
Tie  vote,  146  (see  Finding): 

effect,  146,  note. 
Time  lost  la  desertion,  etc.,  427-429. 
Tress,  waste  or  spoil  of,  486,  487. 
Trespass,  prevention  of,  486,487.  (Bee  54ft  .^rf*- 

els  of  War.) 
Trespassers,  removal  of,  828-881. 

on  Indian  lands,  828,  881. 

on  public  lands,  881. 
Trial,  82-162: 

absence  of  members  or  judge-advocate,  186, 
187. 

accused,  appearance,  88,  84. 
defense,  129. 
introduction,  88. 

adjournments,  185. 

arguments,  132, 188. 

arraignment,  96-118. 
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Trial-*  Ctonttnited. 

assembling  of  court,  88. 

behavior  of  members,  188, 

challenges,  86-80. 

clerk,  85. 

closed  sessions,  184. 

contempt  of  court,  180. 

continuances,  90,  01. 

convening;  orders,  86. 

counsel,  84. 

defense,  124-188. 

deliberations,  188. 

demurrers,  118. 

introduction  of  accused,  88-124, 188, 188L 

judge-advocate,  88. 

counsel,  83, 184, 188, 188. 

stenographer,  84,  85. 

meeting  of  court,  88. 

new,  583-585. 

nolle  prosequi,  118. 

oath,  91-06. 

order  of  voting,  140, 150. 

organization  of  court,  88,  08. 

pleading,  96. 

pleas,  96-118. 

postponements,  90,  91. 

preliminary  matters,  83. 

previous  convictions,  147, 148. 

prosecution,  119-184,  188, 188. 

quorum,  71,  72. 

rank  of  members,  88,  88. 

reading  charges,  96. 

reading  convening  order,  86. 

reading  proceedings,  181, 180. 

reading  testimony,  181, 189. 

recommendations  to  clemency,  186, 157. 

reporter,  84. 

revision  proceedings,  158-160. 

seating  of  members,  88. 

second  trials,  538-585. 

sentence,  148-158. 

stenographer,  84. 

swearing  of  court,  01-06. 

voting  on  finding,  141. 

voting  on  sentence,  140, 150. 

voting,  order  of,  141, 140. 
Tribunals,  18-16.    (See  Military  Tribunal*.) 
Troops,  Articles  of  War  to  be  read  to,  568. 
Twles  la  Jeopardy,  538-585.   (See  108d  Article  of 

War.) 
Unbecoming  eondact,  468-478.    (Bee  61st  Article 

of  War.) 
Unwritten  military  law,  10. 
Usages,  10-18  (see  Custom*  of  Service) : 

distinguished  from  customs,  18. 

not  a  defense,  18. 
Tarlaneo  Is  sentence,  154. 
Yiee-Presldeat,  contemptuous  or  disrespectful 

words  against,  875,  876. 
Tielatloa  of  pledge,  470.    (Bee  61o<  Article  of 

War.) 
Tloloaeo,  to  persons  and  property,  485-488 : 

reparation  for,  485, 486. 


YoJr  tiro,  88, 860, 861. 

procedure,  860, 861. 

when  admissible,  860, 861. 
Tolsntoors,  87,  470,  480,  661  (see  64ft  Article  of 
War): 

composition  of  courts-martial,  87. 

officers  of,  rank,  etc.,  561. 

rank,  561. 

subject  to  Articles  of  War,  470,  480. 
Toting,  81,   141    (see    Finding  and  Sentence} 
see  also  95ft  Article  of  War)  : 

basis,  148. 

finding,  141. 

order,  141. 

sentence,  149. 

tie,  148, 146. 
Waiver  of  challenge,  87. 
Walks,  waste  or  spoil  in,  486, 487. 

law  of,  548  (see  105ft  Article  of  War). 

spies,  568,  508. 
Warrens,  waste  or  spoil  In,  486, 487. 
Waste,  penalty  for,  486,  487.    (See  55ft  Article  of 

War,) 
Watchword,    416,    417    (see    44ft    Article    of 
War): 

countersign,  416, 417. 

making  known,  416, 417. 

parole,  417. 

purpose,  416,  417. 
Withdrawal  of  charges,  75.    (See  Charges^ 
Witnesses : 

accused  as,  181,  188. 

administration  of  oath,  110. 

affirmations,  110. 

attachment,  848-850. 

calling  of,  by  court,  180. 

cross-examination,  180. 

direct  examination,  180. 

examination,  110-180. 

fees,  718-715. 

form  of  oath,  119. 

introduction  of,  119. 

judge-advocate  as,  181. 

leading  questions,  181. 

list  of,  75. 

member  as,  181. 

method  of,  119-194. 

oath,  119. 

prosecuting,  188. 

questions  to,  180, 181. 

reading  ovef  testimony  to,  UL 

re-examination,  180. 

separation  of,  119, 190. 

summoning,  845-850. 
Work  reqalred  of  prisoners,  485. 
Writings,  875-885  (see  Documents^ 

comparison,  884. 

private,  888-885. 

public,  875-888. 
Writ  of  attachment,  948-860  (see  Attachment)  t 
•   application,  848. 

by  whom  served,  848. 

habeas  corpus,  814-888. 
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Writ  of  attaeavMat— Continued. 
judge-adTocate,  power  of,  848,  949. 
jurisdiction  to  issue,  848, 949. 
nature  of  writ,  916. 
operation  of  writ,  948, 849. 
power  to  issue,  948,  849. 

restriction  on,  848, 840. 
subpoena,  846, 847. 


WrftUa  military  law,  8-9. 

Articles  of  War,  3. 

decisions  of  courts,  etc.,  0. 

enactments  of  Congress,  4. 

opinions,  etc.,  6. 

orders,  9. 

regulations,  6-9. 

Wrongs,  redress  of. 

Wrongs^ 


884-888,     OSee  Bedrest  o/ 


